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RAILROAD  REPORTS 


Furey  v.  New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  March  3,  1001.) 

[51  Atl.  Rep.  505.] 
Negligence. 

Implied  invitation  is  part  of  the  law  of  negligence,  by  which  an  obli- 
gation to  use  reasonable  care  arises  from  the  conduct  of  the  parties.  Its 
essence  is  that  the  defendant  knew,  or  ought  to  have  known,  that  some' 
thing  that  he  was  doing  or  permitting  to  be  done  might  give  rise  in  an 
ordinarily  discerning  mind  to  a  natural  belief  that  he  intended  that 
to  be  done  which  his  conduct  had  led  the  plaintiff  to  believe  that  he 
intended.  It  is  not  enough  that  the  user  believed  that  the  use  was 
intended.  He  mast  bring  his  belief  home  to  the  owner,  by  pointing 
to  some  act  or  conduct  of  his  that  afforded  a  reasonable  basis  for  such  a 
belief. 

Injury  to  Liconsee — Implied  Invitation  to  Use  Opening  between  Portions 
of  Train  as  Passageway— Right  to  Notice  of  Closing  of  Space.* 

A  railroad  company  occupied  an  inclosed  shed  upon  a  river  pier,  in 
which  it  loaded  and  unloaded  its  freight  trains,  which  for  this  purpose 
were  broken,  in  order  that  each  car  should  stand  opposite  to  one  of  the 
doorways  in  the  side  of  the  shed.  Through  one  of  the  openings  between 
two  of  the  cars  the  plaintiff,  who  was  filling  a  contract  to  paint  the  out- 
side of  the  shed,  attempted  to  pass,  and  was  caught  by  the  closing  of 
the  train,  of  which  he  had  no  actual  notice,  although  the  customary 
signal  used  on  such  occasions  was  given. 

Held,  that  no  invitation  to  the  plaintiff  to  make  use  of  the  opening 
between  the  cars  as  a  passageway  was  implied,  either  from  the  exist- 
ence of  the  opening,  the  use  made  of  it  by  the  employees  of  the  company, 
or  from  the  fact  that  such  nse  had  been  made  of  it  by  the  plaintiff  and 
his  co-servants  without  molestation. 

Held,  also,  that  the  plaintiff  could  not  complain  that  no  notice  other 
than  the  customary  signal  was  given  by  the  defendant  before  closing 
its  train. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  James  Leo  Furey  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Reversed. 

James  B.  Vredenburgb,  for  plaintiff  in  error. 

James  J.  Furey  and  Charles  C.  Black,  for  defendant  in 
error. 

GARRISON,  J.  This  is  an  action  for  damages  for  personal 
injuries  received  by  tbe  plaintiff  upon  the  property  of  the 
defendant.  The  property  in  question  was  an  inclosed  shed 
that  covered  the  central  portion  of  a  river  pier,  and  was 
occupied  by  longitudinal  lines  of  railroad  tracks,  upon  which 
freight  cars  were  loaded  and  unloaded.  While  attempting  to 
cross  the  southernmost  of  these  lines  the  plaintiff  was  injured 
by  the  coming  together  of  two  freight  cars,  between  which  he 

■See  generally,  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  394  et  seq.  ;  note. 


2  Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Furey  V.  New  York  Cent.  A  H.  R.  R.  Co 

was  about  to  pass.  The  cars  were  moved  by  the  defendant 
without  actual  notice  to  the  plaintiff.  The  plaintiff's  conten- 
tion is  that  the  defendant  should  have  given  some  signal  of 
the  proposed  movement  of  the  cars,  reasonably  adapted  to 
serve  as  a  warning  to  him.  This  correctly  states  the  plain- 
tiff's right,  if  he  was  using  the  opening  between  the  cars  as 
a  passageway  by  the  invitation  of  the  defendant.  The  case 
therefore  turns  largely  upon  the  question  of  invitation,  in  its 
legal  acceptation. 

The  plaintiff  was  a  servant  of  a  boss  painter  who  was  filling 
a  contract  with  the  defendant  to  paint  the  outside  of  its  shed. 
He  had  been  on  this  job  about  two  weeks,  and,  at  the  time  he 
was  injured,  was  quitting  work  for  the  day.  His  errand  in  the 
interior  of  the  shed  was  to  exchange  his  working  clothes  for 
his  street  dress,  which  was  on  the  second  floor  of  the  shed, 
and  his  purpose  in  passing  between  the  cars  was  to  reach  a 
flight  of  steps  at  the  west  end  of  the  building.  He  had  been 
working  outside  upon  the  southeast  corner  of  the  shed.  An 
accurate  description  of  the  premises,  and  of  the  uses  to  which 
they  were  put  by  the  defendant,  was  given  by  the  learned 
trial  judge  in  his  charge  to  the  jury.     I  quote  his  language : 

"You  will  remember  the  general  structure  of  the  pier.  It 
was  a  projection  something  like  seven  hundred  feet  long  into 
the  water,  and,  I  think,  two  hundred  and  twenty-five  feet  wide. 
It  was  covered  by  a  shed  two  stories  high,  with  a  lantern  run- 
ning its  length  in  the  roof.  The  shed  was  some  three  to  four 
feet  within  the  exterior  line  of  the  pier  on  each  side,  and  along 
the  extreme  edge  of  each  side  ran  a  stringpiece.  There  was 
an  uncovered  portion  of  the  pier,  on  the  east  or  river  end, 
extending  beyond  the  shed.  A  double-track  railroad  ran 
lengthwise  through  the  center  of  the  shed,  depressed  in  a  pit, 
as  it  was  called,  so  that  the  floors  of  the  cars  were  about  on  a 
level  with  the  deck  or  floor  of  the  pier;  but  on  the  south  side 
.of  file  pier,  some  four  feet,  more  or  less,  inside  the  wall,  there 
ran  a  track  laid  on  the  floor  of  the  pier,  the  rails  being  four 
inches  above  the  level  of  the  floor.  This  track  ran  from  the 
yard  into  the  pier  at  this  south  side,  and  extended  nearly  to 
the  end  of  the  shed,  entering  the  pier  on  a  slight  incline;  and 
in  front  of  the  shed,  planks  were  laid,  to  make  a  level  crossing 
over  the  rails.  All  along  the  south  side  of  the  pier  there 
were  openings  with  sliding  doors,  some  twenty-two  in  number. 
Cars  would  be  sent  in  on  that  south  track,  and  there  unloaded 
into  barges  or  other  vessels  moored  alongside  the  pier,  in  the 
water.  The  custom  was  to  have  the  door  of  a  freight  car 
opposite  one  of  the  doors  of  the  shed,  so  that  goods  could  be 
transhipped  directly  from  the  car  into  the  vessel  alongside. 
In  the  nature  of  things,  owing  to  the  unequal  length  of  cars, 
and  the  equal  distances  of  the  openings  in  the  pier,  there 
would  have  to  be  breaks  in  a  train  of  cars  as  they  were  placed 
on  this  south  track.  At  times,  also,  it  was  desired  to  truck 
freight  across  from  the  main  floor  on  the  north  of  this  track 
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over  to  boats  moored  at  the  pier;  and,  to  do  that,  an  opening 
between  cars  would  be  made  by  shifting  cars  along  by  hand 
or  otherwise,  and  a  bridging  wonld  be  laid  down  across  the 
tracks  so  that  the  freight  could  be  moved  over.  The  result 
was,  as  you  will  see,  that  in  the  ordinary  course  of  business 
the  train  standing  on  this  south  track,  which  held  eighteen 
cars  in  number,  if  it  was  solidly  filled,  would  be  broken  up, 
with  openings  varying  in  their  location,  for  convenient  use." 

From  this  excerpt  two  things  are  evident :  First,  that  there 
was  a  way  by  which  the  plaintiff  could  have  gone  to  and  from 
his  work  without  passing  between  the  cars;  and,  second,  that 
the  openings  between  the  cars  resulted  solely  from  the 
exigencies  of  the  business  transacted  on  the  tracks,  and  had 
no  relation  to  their  use  as  passageways  over  the  tracks.  The 
significance  of  this  latter  fact  will  be  apparent  when  applica- 
tion is  made  of  the  correct  legal  rule  to  the  case  presented  by 
this  joinder  in  error. 

At  the  trial  a  motion  to  nonsuit  the  plaintiff  was  made  at 
the  close  of  his  testimony,  and  also  at  the  end  of  the  case, 
upon  the  grounds  that  the  plaintiff  was,  at  most,  a  licensee  in 
the  tracks  of  the  defendant;  that  the  danger  to  which  he 
exposed  himself  was  open  to  his  observation ;  and  that  his 
injury  was  not  the  result  of  any  negligent  act  of  the  defend- 
ant. These  motions  were  denied,  and  the  jury  was,  in  effect, 
instructed  that  an  invitation  to  the  plaintiff  to  use  the  open- 
ing between  the  cars  as  a  crossing  might  be  implied  from  the 
knowledge  of  the  defendant's  servants  that  such  a  use  was 
being  made  of  the  openings  by  the  painters,  and  that,  if  the 
plaintiff  bad  been  so  invited,  it  was  for  the  jury  to  say  what 
sort  of  a  notice  ought  to  have  been  given  for  his  protection. 
The  errors  assigned  upon  the  exceptions  that  were  sealed  to 
these  portions  of  the  charge  present  substantially  the  same 
questions  as  those  that  were  raised  by  the  refusal  of  the  court 
to  nonsuit  the  plaintiff,  and  may  be  conveniently  considered 
in  connection  with  them. 

Upon  the  case  thus  exhibited,  the  paramount  question  is 
not  whether  the  plaintiff  was  upon  the  defendant's  property 
generally  by  way  of  invitation,  but  whether,  upon  any  aspect 
of  the  testimony,  the  defendant  can  be  said  to  have  invited 
the  plaintiff  to  make  use  of  the  openings  between  the  freight 
cars  as  crossings  of  the  railroad  tracks  in  its  shed.  For,  as 
was  aptly  said  by  Mr.  Justice  Depue  in  Phillipsv.  Library  Co., 
SS  N.  J.  Law,  307,  315,  27  Atl.  478,  "the  owner's  liability  for 
the  condition  of  the  premises  is  only  coextensive  with  his 
invitation."  The  case  of  Diebold  v.  Railroad  Co.,  50  N.  J. 
Law,  478,  14  Atl.  576,  is  an  illustration  of  this  phase  of  the 
rule,  which  is  neither  an  exception  to,  nor  a  limitation  of,  the 
general  doctrine  of  invitation,  but  only  a  specific  application 
of  it  The  same  may  be  said  of  the  so-called  "Turntable 
Cases,"  in  so  far  as  they  are  in  line  with  the  opinion  delivered 
in  this  court  by  Mr.  Justice  Gummere.     Railroad  Co.  v.  Reich, 
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6l  N.  J.  Law,  636.  40  AtL  682,  41  L  R.  A.  831,  68  Am.  St. 
Rep.  727- 

The  general  definition  of  "invitation"  originally  given  by 
Bigelow,  C.  J.,  in  Sweeny  v.  Railroad  Co.,  10  Allen,  368,  87 
Am.  Dec.  644,  and  adopted  by  this  court  in  the  opinion 
delivered  in  Phillips  v.  Library  Co.,  abi  supra,  is  in  these 
words: 

"The  gist  of  the  liability  consists  in  the  fact  that  the  person 
injured  did  not  act  merely  for  his  own  convenience  and 
pleasure,  and  from  motives  to  which  no  act  or  sign  of  the 
owner  or  occupant  contributed,  bat  that  he  entered  the 
premises  because  he  was  led  to  believe  that  tbey  were  intended 
to  be  used  by  visitors  or  passengers,  and  that  such  nse  was 
not  only  acquiesced  in  by  the  owner  or  person  in  possession 
and  control  of  the  premises,  but  that  it  was  in  accordance 
with  the  intention  and  design  with  which  the  way  or  place 
was  adapted  and  prepared  or  allowed  to  be  used."  To  which 
was  added  in  original  opinion  the  following: 

"A  mere  passive  acquiescence  by  an  owner  or  occapier  in 
a  certain  nse  of  his  laud  by  others  involves  no  liability;  but, 
if  he  directly  or  by  implication  induces  persons  to  enter  on 
and  pass  over  his  premises,  he  thereby  assumes  an  obligation 
that  they  are  in  a  safe  condition,  suitable  to  such  use,  and  for 
a  breach  of  this  obligation  he  is  liable  in  damages  to  a  person 
injured  thereby." 

The  above  definition  is  quoted  with  approval  by  Mr.  Justice 
Magie  in  his  opinion  in  Turess  v.  Railroad  Co.,  61  N.  J.  Law, 
314,  40  Atl.  614,  with  the  additional  remark  that  such  liability 
"is  imposed  upon  the  owner  or  occapier  of  land  only  when  he 
has  done  something  which  justifies  one  who  enters  upon  the 
land  and  makes  use  of  it,  or  something  upon  it,  in  believing 
that  he  intended  such  use  to  be  made;  and  he  who  makes 
such  nse  can  claim  the  relation  only  when  he  is  justified  by 
the  acts  or  conduct  of  the  owner  or  occupier  in  believing  that 
such  use  was  intended."  Implied  invitation,  therefore,  is 
part  of  the  law  of  negligence  by  which  an  obligation  to  use 
reasonable  care  arises  from  the  conduct  of  the  parties.  Its 
essence  is  that  the  defendant  knew  or  ought  to  have  known 
that  something  that  he  was  doing  or  permitting  to  be  done 
might  give  rise  in  an  ordinarily  discerning  mind  to  a  natural 
belief  that  he  intended  that  to  be  done  which  his  conduct  had 
led  the  plaintiff  to  believe  that  he  intended.  It  is  not  enough 
that  the  user  believed  that  the  nse  was  intended.  He  must 
bring  his  belief  home  to  the  owner  by  pointing  to  some  act  or 
conduct  of  his  that  afforded  a  reasonable  basis  for  such  a 
belief. 

Applying  these  definitions  and  tests  to  the  circumstances  of 
the  present  case,  it  is  incumbent  upon  the  plaintiff  either  to 
show  that  the  opening  between  the  cars  was  in  fact  designed 
to  be  used  as  he  ased  it,  or  else  to  bring  home  to  the  defend- 
ant some  act  or  conduct  signifying  that  the  place  was  so  pre- 
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pared  or  adapted,  which  might  naturally  lead  the  plaintiff  to 
suppose  that  he  might  properly  and  safely  so  use  it  For 
these  purposes  three  lines  of  proof  are  available — First,  as  to 
the  openings  themselves;  second,  as  to  the  use  made  of  them 
by  the  employees  of  the  defendant;  and,  third,  as  to  the  use 
suffered  to  be  made  of  them  by  the  plaintiff  and  his  associates. 
With  respect  to  the  openings  themselves,  it  is  an  established 
fact  that  they  resulted,  not  from  design,  but  from  the 
exigencies  of  the  business  transacted  on  the  pier,  and  that  they 
Taxied  from  day  to  day  with  the  physical  conditions  that 
gave  rise  to  them,  viz.,  the  placing  of  each  car  opposite  to  a 
door  in  the  side  of  the  shed.  The  use  of  these  openings  by 
the  stevedores  and  train  hands  employed  about  the  defend- 
ant's business  was  not  evidence  of  any  expectation  or  willing- 
ness on  the  part  of  the  defendant  that  persons  not  so  employed 
should  use  the  openings.  The  fact  that  the  plaintiff  and  his 
co-servants  had  repeatedly,  without  molestation,  crossed  the 
track  through  the  openings  in  the  broken  freight  trains  could 
not,  in  the  absence  of  any  sign  of  preparation  or  adaptation, 
have  evinced  to  them  that  the  openings  were  intended  for 
their  convenience,  or  that  the  general  system  from  which  the 
openings  resulted  was  operated  for  their  accommodation,  or 
had  their  safety  in  view.  The  character  of  the  traffic  and  the 
obvious  conditions  that  necessitated  the  breaking  of  the  trains 
forbade  such  an  implication  in  any  ordinarily  discerning  mind. 
The  plaintiff  and  his  associates,  by  taking  advantage  of  a  con- 
stantly changing  condition  of  things,  that  evidently  arose 
from  causes  unconnected  with  their  presence  upon  the 
premises,  could  not  impose  upon  the  defendant  a  relationship 
to  which  it  had  by  no  act  of  omission  or  commission  in  any 
wise  contributed.  Knowledge  is  an  element  of  invitation 
only  when  it  is  capable  of  throwing  light  upon  the  object  with 
which  a  given  use  may  have  been  permitted.  Standing  alone, 
it  implies  permission,  but  not  invitation.  Twocasesdecided 
in  this  court  illustrate  this  distinction.  In  Devoe  v.  Railway 
Co.,  63  N.  J.  Law,  276,  43  Atl.  899,  it  was  held  that  the  open 
and  notorious  use  for  a  number  of  years  of  a  railroad  crossing 
reached  by  a  stile  over  a  fence  and  onto  the  railroad's  prop- 
erty did  not  impose  upon  the  occupier  of  the  land  any  duty 
other  than  that  which  arose  from  a  permissive  use.  In  Rail- 
road Co.  v.  Trautwein,  52  N.  J.  Law,  169,  19  Atl.  178,  7  L. 
R.  A.  435,  19  Am.  St.  Rep.  442,  it  was  held  that  where  a  way 
by  which  passengers  about  to  take  its  trains  reached  a  rail- 
road station  had,  "by  sufferance  and  use  obtained  such  an 
appearance  of  a  passageway  passengers  were  invited  to  use 
that  persons  of  reasonable  judgment  and  discernment  would 
conclude  it  was  a  means  of  entrance  and  egress,"  the  way 
would  be  deemed  to  be  there  by  the  "recognition,  procure- 
ment, or  consent  of  the  company,  and  would  impose  upon  it 
the  relation  implied  from  such  invitation. "  These  cases  aptly 
distinguish  the  mere  knowledge  of  a  use  from  its  recognition, 
as  implying  a  co-ordinate  obligation. 
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That  the  present  case  is  wholly  within  the  former  of  these 
classes  is  clear  from  several  considerations:  First,  the  con- 
dition of  which  the  plaintiff  took  advantage  was  obviously 
part  of  an  existing  traffic  system,  and  presented  no  indications 
of  being  designed  for  any  other  purpose ;  second,  the  fact  that 
there  were  on  the  ground  none  of  the  ordinary  indications  of 
a  crossing,  or  any  sign  of  preparation  or  adaptation  to  indnce 
the  belief  that  persons  not  there  employed  were  either  pro- 
vided for  or  expected;  third,  the  temporary  and  constantly 
shifting  character  of  the  openings  between  the  cars  forbade 
any  reasonable  person  from  assuming  without  further  assur- 
ance that  provision  had  been  made  for  his  safe  conduct  be- 
tween the  cars  of  the  broken  train. 

If,  therefore,  it  be  assumed  that  the  defendant  knew  that 
unauthorized  persons  were  passing  between  its  standing  cars, 
it  owed  to  them  no  other  duty  than  "to  refrain  from  acts 
willfully  injurious  to  them."  Whether  the  failure  of  the 
defendant  to  have  given  the  customary  signal  before  closing 
the  train  would  have  been  a  violation  of  this  duty,  need  not 
now  be  discussed.  The  trial  judge  before  whom  the  testi- 
mony was  taken  instructed  the  jury  that  there  was  no  dispute 
that  such  warning  was  given,  and  this  is  the  resnlt  of  my 
examination  of  the  case.  The  conclusion  reached  upon  this 
branch  of  the  case  is  that  the  defendant  was  not  gnilty  of  the 
breach  of  any  duty  that  it  owed  to  the  plaintiff,  and  was 
entitled  to  the  nonsuit  for  which  it  asked. 

There  is  another  aspect  of  the  case  in  which,  irrespective 
of  the  question  of  invitation,  or,  rather,  upon  the  assumption 
that  it  had  been  given,  the  judgment  for  the  plaintiff  is  legally 
invalid. 

The  danger  to  which  the  plaintiff  would  be  exposed  in 
attempting  to  pass  between  the  standing  cars  was  not  only  a 
patent  one,  but  its  precise  nature  was  obvious  to  him.  It  was 
that  the  opening  might  be  closed  without  notice  to  him.  To 
pass  into  such  an  opening  with  the  understanding  that  no 
notice  wonld  be  given  of  the  movement  of  the  cars  wonld  be 
the  taking  of  a  palpable  risk.  To  engage  in  the  same  under- 
taking with  a  general  expectation  that  some  notice  would  be 
given  but  without  making  inquiry  as  to  its  nature  and  extent, 
would  be  a  scarcely  less  negligent  act.  Yet  the  plaintiff  must 
be  treated  either  as  having  taken  the  risk  without  inquiry,  or 
else  he  must  be  charged  with  such  information  as  inquiry 
upon  his  part  would  have  elicited.  Had  he  inquired,  he  would 
have  learned  what  the  customary  signal  was,  and  that  no  pro- 
vision for  any  other  notice  had  been  made.  The  plaintiff 
must  be'  deemed  either  to  have  inquired  or  not  to  have  in- 
quired. In  the  former  case  he  would  have  learned  what  signal 
would  be  given,  viz.,  the  signal  that  was  given.  In  the  latter 
case  he  had  no  right  to  expect  any  notice,  and  hence  cannot 
complain  that  he  received  none. 
There  is  still  another  phase  of  the  case  upon  which  nothing 
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needs  to  be  said,  excepting  tbat  no  decision  with  respect  to 
it  is  to  be  inferred  from  this  opinion.  I  refer  to  the  nature  of 
the  errand  of  the  plaintiff  in  the  interior  of  the  shed,  as  bear- 
ing  upon  the  question  of  invitation.  His  object  was  to  ex- 
change his  working  clothes  for  his  street  dress.  If  this  was 
"a  matter  in  which  the  company  had  no  concern,"  to  use  the 
words  of  Mr.  Justice  Gnmmere  in  Fitzpatrick  v.  Manufactur- 
ing Co.,  6i  N.  J.  Law,  378,  39  Atl.  675,  it  may  be  that  "be 
was  saved  from  being  a  trespasser  only  by  the  fact  that  the 
company  permitted  him  to  come  upon  its  premises  for  tbat 
purpose."  The  testimony  upon  this  point  in  the  event  of  a 
new  trial  may  make  it  a  court  question,  or  may  present  it  as 
one  to  be  submitted  to  the  jury. 

The  act  entitled  "Ad  act  to  prevent  accidents  on  railroads" 
(P.  L.  i860,  p.  806),  is  not  deemed  to  be  applicable  to  the 
present  case.  The  plaintiff  was  crossing  the  tracks  of  the 
defendant  He  was  neither  walking  on  them  nor  standing 
nor  playing  on  them,  which  are  the  conditions  covered  by  that 
statute. 

The  judgment  contained  in  this  record  is  reversed. 


Peak's  Adm'r  v.  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Feb.  25,  iooa.\ 

[66  S.  W.  Rep.  995.] 

Carriers— Duty  to  Licensee  on  Freight  Train— Alighting  from  Rapidly 
Mowing  Train.* 
Where  one  who  was  permitted  to  ride  on  a  freight  train  aa  a  mere 
matter  of  accommodation  was  thrown  from  the  train  as  he  was  in  the 
act  of  leaving1  it  as  it  moved  rapidly  past  a  station  at  which  the  servants 
in  charge  had  assured  him  it  would  stop,  the  railroad  company  was  not 
liable  for  his  death  resulting  therefrom,  though  one  of  the  servants  in 
charge  had  told  him  that  it  was  time  to  prepare  to  get  off ;  the  danger 
of  doing  so  being  obvious. 

Appeal  from  circuit  court.  Christian  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Joseph  Peak  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

J.  T.  Hanberry,  for  appellant. 

Joe  McCarroll  and  E.  W.  Hines,  for  appellee. 

PAYNTER,  J.  This  appeal  is  prosecuted  from  a  judgment 
of  the  court  sustaining  a  demurrer  to  the  petition,  and  dis- 
missing the  petition  upon  appellant's  failure  to  plead  further. 
It  is  averred  in  the  petition  that  the  decedent,  Peak,  lived 
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at  Crofton,  Ky. ;  that  he  approached  a  section  of  the  appellee's 
freight  train  standing  upon  the  side  track,  and  made  arrange- 
ments with  its  agents  and  employees  to  allow  him  to  ride  to 
Crofton  on  it ;  that  he  was  told  that  it  would  stop  at  Crofton ; 
that,  relying  upon  that  statement,  he  boarded  the  train  be- 
fore it  started;  that  the  conductor  was  informed  that  he 
had  boarded  the  train  for  the  purpose  of  going  to  Crofton; 
that  the  train  started  on  its  journey ;  that,  with  great  reckless- 
ness and  gross  negligence,  the  train  ran  through  Crofton  at  a 
very  rapid  and  dangerous  rate  of  speed,  without  slacking  up 
or  lowering  its  speed;  that  while  it  was  passing  through 
Crofton  one  of  the  employees  in  charge  of  the  train  told  him 
that  it  was  time  he  was  getting  ready  to  get  off ;  that  the  train 
had  not  then  lessened  its  speed,  but  it  was  gaining  momentum 
at  every  revolution  of  the  wheels;  that,  in  obedience  to  the 
instruction  of  the  appellee's  employee,  he  began  preparing 
to  get  off,  but  while  he  was  in  the  act  of  doing  so  he  was 
jerked  or  thrown  upon  the  track,  and  killed  by  the  train.  It 
was  averred  that  the  copductor  knew  of  the  presence  of  the 
decedent  on  the  train,  although  he  made  uo  effort  to  advise 
him  that  the  train  would  not  stop  at  Crofton;  that  the 
decedent  was  a  man  entirely  unused  to  trains  and  railroads, 
and  relied  upon  the  representations  of  appellee's  employees. 
The  inferences  to  be  drawn  from  the  allegations  are  that 
decedent  was  not  a  passenger  on  the  train,  and  that  he  was 
merely  permitted  to  ride  as  a  matter  of  accommodation;  from 
the  averment,  the  train  was  running  at  a  rapid  rate  of  speed 
at  the  time  the  decedent  attempted  to  leave  it.  He  knew  the 
train  did  not  slacken  its  speed  for  him  to  alight.  He  knew 
that  it  was  increasing  its  speed.  He  was  bound  to  know  that 
it  was  extremely  hazardous  to  attempt  to  alight  from  it  under 
such  circumstances.  He  was  not  placed  in  a  perilous  position 
by  any  negligence  of  the  agents  or  servants  of  the  appellee, 
which  required  him  to  exercise  a  judgment  as  to  whether 
it  was  less  hazardous  for  him  to  remain  upon  the  train  or 
leave  it.  The  most  that  could  be  said  is  that  the  agents  of 
appellee  violated  their  promise  to  stop  the  train  at  Crofton  to 
permit  him  to  alight  therefrom  in  safety.  He  was  bound  to 
know  that  he  imperiled  his  life  or  limb  in  attempting  to  leave 
the  train  under  the  circumstances  detailed  in  the  petition.  If 
he  was  a  sane  man, — and  we  must  presume  he  was, — he  knew 
that,  although  an  employee  suggested  it  was  time  to  get 
ready  to  leave  the  train,  he  endangered  his  life  by  attempting 
it.  The  danger  was  so  obvious  and  apparent  that  he  should 
not  have  attempted  to  leave  the  train,  although  he  was  advised 
by  some  one  connected  with  the  train  that  it  was  time  to  get 
ready. to  do  so.     There  may  have  been  a  promise  by  the   em- 

Eloyees  of  appellee  to  stop  the  train  at  Crofton,  and  he  would 
ave  been  inconvenienced  by  being  carried  by  that  place. 
Still  that  would  not  authorize  him  to  attempt  to  alight  from 
a  rapidly  moving  train  at  the  risk  of  appellee.     It  was  said  in 
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Durham  v.  Railroad  Co.  (Ky.)  20  S.  W.  737:  "It  cannot  be 
said  that  a  passenger  might,  under  such  circumstances,  jump 
from  the  moving  train  simply  because  the  servant  of  the  com- 
pany told  him  to  do  so."  In  that  case  the  injured  party  was 
a  passenger,  and  jumped  from  a  train  running  10  or  IS  miles 
an  hour  under  the  advice  of  the  servant  on  the  train.  The 
court  held  he  was  not  entitled  to  recover.  The  death  of 
Peak  was  the  result  of  his  own  recklessness,  and  his  personal 
representative  is  not  entitled  to  recover  for  the  loss  of  his  life. 
The  judgment  is  affirmed. 


Citizens'  St.  R.  Co.  v.  Hamer. 

{Appellate  Court  of  Indiana,  Yan.j/,  1903.) 

[62  N.  E.  Rep.  658.] 

Injury  to  Child   at  Crossing — Sufficiency   of  Evidence  of  Motorman's 
Negligence." 

Plaintiff,  who  was  a  bo;  seven  years  old,  and  of  average  intelligence, 
size,  and  vigor,  with  good  sight  and  hearing,  was  run  over  and  injured 
by  a  street  car  while  attempting  to  cross  defendant's  tracks.  There  was 
■  double  track  on  the  street,  and  plaintiff's  attention  was  attracted  by 
a  south-bound  car,  in  front  of  which  he  crossed.  He  was  also  in  front 
of  a  northbound  car,  running  at  the  rate  of  live  miles  an  hour,  by 
which  he  was  injured.  It  was  a  clear  day,  and  there  was  nothing  to 
prevent  the  motorruan  from  seeing  the  plaintiff  for  300  feet,  but  the 
motonnan,  who  was  talking  with  an  occupant  of  the  car,  did  not  see 
plaintiff  until  within  five  or  six  feet  of  him,  and  did  not  make  any  effort 
to  stop  the  car,  though  it  could  have  been  stopped  within  30  feet,  but 
ran  100  feet  from  the  point  of  collision  before  stopping.  Plaintiff's  leg 
was  cut  off  after  he  had  been  carried  nearly  a  hundred  feet.  The  motor- 
man  did  not  sound  the  gong  :  held  sufficient  evidence  of  the  motorman's 
negligence  to  sustain  a  judgment  for  plaintiff. 
Same— Right  to  Assume  That  Child  Will  Exercise  Care* 

A  mo  tor  man  cannot  assume  that   a  child   seven  years   old,  hurrying 
toward  the  track,  and   looking  in  the  opposite  direction,  will  not  go  on 
the  track  in  front  of  the  car. 
Same — Nun  Sui  Juris— Pleading. 

Where  the  plaintiff  in   a  street-railway  crossing  accident  case  con- 
tends that  theperson  injured  was  non  sui  juris,  such  incapacity,  being 
a  matter  of  fact,  should  be  pleaded. 
Same — Care  Required  of  Children.! 

A  child  seven  years  old  is  only  required  to  exercise  such  reasonable 
care  to  avoid  accident  in  crossing  a  street   car  track  as  a   child  of  that 
age,  intelligence,  and  capacity  would  exercise. 
Same— Contributory  Negligence — Question  for  Jury. 

The  question  whether  a  child  seven  years  old,  injured  by  a  street  car 
While  crossing  a  street,  is  able  to  exercise   any  care  for   its  safety,  and 
whether  it  exercised  such  care,  Is  for  the  jury. 
Sam  e — Same —  E  v  idence . 

The  fact  that  a  child  seven  years  old,  injured   by  a  street   car  while 

■2  Rap.  &  Mack's  Dig.  756  et  seq.;  7  Id.  510  et  seq. ;  23  Am.  &  Bug. 
Enc.  Law  1019  et  seq. 

fAs  to  the  degree  of  care  required  of  children  for  their  own  protec- 
tion, see  Trndell  v.  Grand  Trunk  Ry.  Co.  (Mich.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S. ,  316,  and  notes,  332 ;  Geist  v.  Missouri  Pac.  Ry.  Co.  (Neb.), 
22  Am.  &  Eng.  R.  Cas.,  N.  S.,  364,  and  foot-note,  365. 
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crossing  the  track,  could  have  seen  the  approaching  car,  is  a  fact  to  be 
considered  in  connection  with  other  circumstances  in  determining  the 
child's  negligence,  but  is  not  sufficient  in  itself  to  show  such  negligence. 
Same — Same — Avoiding  Another  Car — Question  for  Jury. 

A  child  seven  years  old  was  somewhat  familiar  with  street  cars,  and 
knew  that  his  coming  in  contact  with  a  moving  car  would  hurt  him, 
and  had  been  told  that  the  crossing  where  he  was  injured  was  danger- 
ous. His  attention  was  attracted,  while  crossing  the  street,  by  a  street 
car  coming  toward  him,  and  sounding  a  gong,  which  he  harried  to 
avoid,  and  was  struck  and  injured  by  a  car  going  in  the  opposite  direc- 
tion :  held  not  sufficient,  as  a  matter  of  law,  to  show  that  the  negligence 
of  the  child  contributed  to  the  accident. 

Same— Negligence  of  Motor-man  in   Failing  to  Stop  Car  as  Affected  by 
Contributory  Negligence. 

A  street  car  striking  a  child  at  a  crossing  was  going  at  the  rate  of 
five  miles  an  hour,  and  a  car  going  at  three  times  the  speed  could  have 
been  stopped  in  a  distance  of  from  20  to  27  J£  feet,  but  the  motorman 
failed  to  Btop  the  car,  and  plaintiff  was  carried  by  the  car,  and  his  leg 
was  crushed,  at  a  distance  of  about  100  feet  from  the  point  of  collision  : 
held,  that  the  negligence  of  the  motorman  in  failing  to  stop  the  car 
after  the  collision  was  actionable  negligence,  even  though  the  negli- 
gence of  the  child  might  have  contributed  to  the  original  accident. 
Same — Contributory  Negligence— Instructions. 

An  Instruction  as  to  contributory  negligence  in  a  street  car  crossing 
accident  case,  which  does  not  state  any  facts  in  reference  to  defendant's 
negligence,  is  incorrect  in  stating  that,  in  case  certain  facts  are  found, 
the  finding  "should  be  for  plaintiff,"  without  specif  ring  that  such  find- 
ing is  to  be  confined  to  the  determination  of  contributory  negligence. 
Harmless  Error. 

Such  instruction  is  harmless  error  if  the  jury  is  specifically  instructed 
in  other  portions  of  the  charge  as  to  defendant's  negligence. 

A  verdict  for  plaintiff  being  clearly  correct  under  the  evidence,  the 
error  In  the  instruction  is  not  sufficient  to  authorize  a  reversal  of  the 
judgment. 

Wiley,  J.,  dissenting. 

Appeal  from  superior  court,  Marion  county;  James  M. 
Leathers,  Judge. 

Action  by  Raymond  J.  Hamer,  by  Flora  Hamer,  his  next 
friend,  against  the  Citizens'  Street  Railroad  Company.  From 
a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Affirmed. 

F.  Winter,  Miller  &  Elam,  and  W.  H.  Latta,  for  appellant 

F.  W.  Ballinger,  J.  E.  McCullough,  F.  J.  Reinhard,  and  J. 
O.  Spahr,  for  appellee. 

ROBY,  J.  The  appellee,  the  plaintiff,  who  brought  this 
suit  by  next  friend  to  recover  damages  for  personal  injuries, 
was  7  years  I  month  and  4  days  old  at  the  time  his  injuries 
were  received.  He  was  of  average  intelligence,  size,  and 
vigor,  with  good  sight  and  hearing.  He  had  occasion  'to 
cross  a  street  in  Indianapolis  known  as  "Virginia  Avenue." 
He  was  not  in  '  the  habit  of  crossing  at  that  point,  but  bad 
done  so  a  number  of  times  in  company  with  older  boys,  and 
had  been  told  that  it  was  a  dangerous  place.  The  appellant 
had  a  double-track  railway  along  the  street.  The  west  track 
was  used  by  cars  going  south,  and  the  east  track  by  cars  going 
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north.  The  viaduct  was  immediately  sooth,  and  the  grade 
was  descending  to  the  north.  The  tracks  were  separated  over 
the  viaduct  by  a  low  railing,  and  were  farther  apart  than  is 
usual.  The  appellee  went  across  the  railway  from  the  west 
side  of  the  street  to  the  first  track,  15  feet  4  inches,  across  the 
track  4  feet  9  inches,  across  the  intervening  space  10  feet 
6  inches,  and  upon  the  second  track,  where  he  was  struck  by 
a  north-bound  car.  The  motorman  saw  him  when  the  car  was 
5  or  10  feet  distant.  He  did  not  make  any  effort  to  stop  it  at 
that  time,  and  ran  about  100  feet  north  of  the  point  of  col- 
lision before  stopping.  It  was  a  clear  day,  and  there  was  no 
obstacle  to  prevent  the  motorman  from  seeing  appellee  when 
he  was  300  feet  south,  and  nothing  to  prevent  appellee  from 
seeing  the  car  at  the  same  distance,  if  he  had  looked.  A  car 
going  at  15  miles  an  hour  could  have  stopped  in  from  20  to  2/£ 
feet  The  car  in  question  was  moving  at  the  rate  of  5  miles 
an  hoar  when  it  struck  appellee.  His  leg  was  cut  off,  as  shown 
by  marks  on  the  rail,  after  be  bad  been  carried  by  and  under 
the  car  a  greater  part  of  100  feet.  The  motorman  did  not 
sound  his  gong,  and  did  not  see  the  appellee,  until  within  5 
or  10  feet  of  him,  being  engaged  in  conversation  with  an 
occupant  of  his  car.  When  the  plaintiff  started  across  the 
street,  a  south-bound  car  was  from  80  to  100  feet  north  of  him. 
The  motorman  of  this  car  rang  the  gong  loudly  and  con- 
tinuously until  the  accident  occurred,  and  some  of  the  pas- 
sengers, observing  the  appellee's  peril,  shouted.  Appellee 
either  ran  or  walked  rapidly,  and  looked  toward  the  car  where 
the  noise  was  being  made,  daring  the  entire  time  occupied  by 
him  as  aforesaid.  It  was  averred  and  found  that  he  was 
confused  and  his  attention  attracted  away  from  the  north- 
bound car,  and  that  he  thereby  failed  to  discover  his  danger. 
This  synopsis  of  facts  is  sufficient  to  indicate  the  legal  prop- 
osition upon  which  the  decision  depends. 

A  demurrer  was  overruled  to  the  complaint.  Trial  by  jury. 
Verdict  for  appellee,  fixing  damages  at  $5, 500.  with  answers 
to  81  interrogatories.  Appellant's  motion  for  judgment  not- 
withstanding the  general  verdict  was  overruled.  Judgment  on 
general  verdict.     Motion  for  a  new  trial  overruled. 

It  is  argued  that  there  was  no  actionable  negligence  averred, 
that  the  evidence  failed  to  show  any  such  negligence,  and  that 
the  interrogatories  and  their  answers  negative  it.  This  con- 
tention can  be  considered  only  in  the  light  of  the  law  as  to  the 
right  of  a  street  railway  in  the  highway  and  its  duty  towards 
other  persons  thereon.  Street  railways  are  held  not  to  create 
any  additional  burden  npon  lands  dedicated  to  highway  pur- 
poses. Upon  the  theory  that  such  use  of  the  street  is  identical 
in  character  with  its  use  by  other  persons  and  vehicles,  com- 
pensation to  the  landowner  is  denied.  Chicago  &C.  Terminal 
Ry.  Co.  v.  Whiting,  H.  &  E.  C.  St.  Ry.  Co.,  139  Ind.  297.  38 
N.  E.  604,  26  L.  R.  A.  337,  47  Am.  St.  Rep.  264;  Magee  v. 
Obershiner,  150  Ind.  127,  49  N.  E.  951,  40  L.  R.  A.  370,   65 
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Am.  St.  Rep.  358.  It  follows  that  a  street-railway  company 
has  no  superior  right  in  the  highway,  but  stands  upon  equal 
terms  with  others  lawfully  using  it.  Its  duty  towards  others 
lawfully  using  the  street,  is  determined  by  reference  to  the 
circumstances  of  each  case.  Thomp.  Neg.  §  1344.  The  street 
car  has  the  right  of  way  over  that  portion  of  the  highway 
occupied  by  its  track  because  the  character  of  the  vehicle  and 
the  condition  of  its  use  render  such  priority  reasonable. 
Other  persons  using  the  street  are  not,  however,  excluded  from 
using  that  portion  thereof  upon  which  the  track  is  laid.  De 
Lon  v.  Railway  Co.,  22  Ind.  App.  377-382,  53  N.  E.  847. 
"The  cars  have  the  right  of  way  in  case  of  meeting  vehicles  or 
persons  on  the  track,  but  each  party  is  bound  to  exercise  such 
ordinary  care,  prudence,  and  precaution  to  avoid  injury  as  the 
circumstances  may  require."  Thompson  v.  Rapid-Transit 
Co.,  16  Utah,  281,  52  Pac.  92,  40  L.  R.  A.  172,  67  Am.  St. 
Rep.  621.  "The  streets  are  open  to  the  free  use  of  persons  of 
all  ages,  and  the  railway  company  is  bound  to  run  its  cars 
with  due  regard  to  the  rights  of  infirm  persons  and  children 
of  tender  years."  Railroad  Co.  v.  Stoddard,  10  Ind.  App. 
278.  37  N.  E.  723;  Railway  Co.  v.  Hanlon,  S3  Ala.  67,  81; 
O'Marav.  Railroad  Co.,  38  N.  Y.  445-449,  98  Am.  Dec.  61; 
Krenzer  v.  Railway  Co.,  151  Ind.  587-590,  43  N.  E.  649,  52 
N.  E.  220,  68  Am.  St.  Rep.  252.  The  appellant  was  therefore 
required  to  use  reasonable  care,  in  view  of  all  the  circum- 
stances, and  the  same  duty  rested  upon  the  appellee.  Thomp. 
Neg.  S  1378. 

Appellee  started  across  the  street  His  attention  was 
directed  to  the  car  coming  from  the  north.  The  motorman  on 
the  car  coming  from  the  south  might  as  well  have  seen  and 
known  appellee's  danger,  and  the  preoccupation  making  him 
unaware  of  it,  as  the  motorman  and  the  passengers  on  the 
opposite  car.  Had  he  done  so,  it  was  within  his  power  to  have 
checked  the  speed  of  his  car,  or  stopped  it  entirely,  if  nec- 
essary, and  thereby  averted  the  accident.  Whether,  under  all 
the  conditions,  the  motorman  did  exercise  reasonable  care  in 
discovering  plaintiff's  situation,  and  in  bis  action  in  regard  to 
it,  was  a  question  of  fact  upon  which  the  verdict  of  the  jury 
is  conclusive.  Shenners  v.  Railway  Co.,  78  Wis.  382,  47  N. 
W.  622;  Mason  v.  Railway  Co.,  54  Minn.  216,  55  N.  W.  1133; 
Dahl  v.  Railway  Co.,  62  Wis.  652,  22  N.  W.  755;  Railroad 
Co.  v.  Hewitt,  67  Tex.  473,  3  S.  W.  705,  60  Am.  Rep.  32; 
Railway  Co.  v.  Schuster,  113  Pa.  412,  6  Atl.  269,  57  Am.  Rep. 
471;  O'Flaherty  v.  Railway  Co.,  45  Mo.  70,  100  Am.  Dec. 
343;  Ihl  v.  Railroad  Co.,  47  N.  Y.  317,  7  Am.  Rep.  450; 
Railway  Co.  v.  Hanlon,  supra;  Railway  Co.  v,  Foxley,  107 
Pa.  537;  Rosenkranz  v.  Railway  Co.,  108  Mo.  9,  18S.  W.  800, 
32  Am.  Rep.  588;  Johnson  v.  Railway  Co.,  160  Pa.  647,  28 
Atl.  1001,  40  Am.  St.  Rep.  752;  Weisner  v.  Railway  Co.,  47 
Minn.  468.  50  N.  W.  606. 

Appellant  asserts  that  it  was  the  appellee's  duty  to  keep 
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off  the  track;  that  the  motorman  had  a  right  to  assume  that 
he  would  do  so,  and  therefore  was  not  obliged  to  check  tip  or 
stop  the  car,  and  not  negligent  in  failing  to  see  appellee, 
inasmuch  as  if  he  had  seen  him  the  presumption  would  have 
still  controlled.  It  cites,  in  support  of  this  position,. Railway 
Co.  v.  Carey,  56  Ind.  396.  The  facts  upon  which  the  case 
was  decided  were  that  the  driver  of  a  horse  car  saw  a  child 
standing  near  the  track,  where,  in  the  ordinary  course  of 
events,  no  harm  would  have  come  to  her.  There  was  nothing 
in  the  situation  which  indicated  an  attempt  to  cross  the  street 
or  otherwise  to  incur  danger.  The  court  held  that,  in  the 
absence  of  some  such  indication,  the  conduct  of  the  driver  in 
proceeding  in  a  usual  and  careful  manner  was  not  negligent. 
It  was  said  "that  as  soon  as  the  driver  was  aware  of  her  mov- 
ing toward  the  track  he  made  every  possible  effort  to  stop  the 
car."  The  distinction  between  the  two  cases  is  too  obvious 
to  require  statement.  Had  the  motorman  looked  toward  the 
appellee,  he  would  have  seen  a  seven  year  old  child  with  face 
averted,  hastening  toward  a  point  immediately  iu  front  of  the 
electric  car. 

Whether  there  was  that,  in  the  situation  and  appearance  of 
the  appellee,  indicating  an  attempt  to  cross  the  street  and 
tracks  in  such  manner  as  to  put  the  motorman  on  guard,  to 
avoid  collision,  was  a  question  of  fact.  That  fact,  having 
been  found  by  the  jury,  must  be  taken  as  established,  if  there 
was  evidence  supporting  the  finding.  It  is  only  when  the 
verdict  is  without  support  that  this  court  may  disregard  it. 
The  presumption  is  that  a  person  who  sees  an  approaching 
car  will  heed  what  he  sees  and  step  from  the  track.  The 
rule  has  been  many  times  expressed  and  applied  to  persons  on 
the  track  of  a  steam  railroad.  Railway  Co.  v.  Klee,  154  Ind. 
430,  56  N.  E.  234.  and  authorities  cited  on  page  434,  154  Ind., 
and  page  236,  56  N.  E.  The  presumption  in  such  cases  only 
obtains  when  there  is  nothing  to  indicate  the  contrary.  Rait- 
way  Co.  v.  Long,  H2  Ind.  166,  174,  13  N.  E.  659;  Railway 
Co.  v.  Judd,  10  Ind.  App.  213,  222,  36  N.  E.  775.  It  applies 
with  much  greater  force  to  an  adult  than  to  an  infant  (Wallace 
v.  Railway  Co.  [Or.]  37  Pac.  477,  2<;  L.  R.  A.  663) ;  and  with 
less  strength  to  one  upon  the  track  of  a  street  railway  than  to 
one  upon  the  crossing  of  a  steam  railroad  (Railroad  Co.  v. 
Gentry,  147  Ind.  408,  44  N.  E.  311,  37  L.  R.  A.  421;  Marchal 
v.  Railway  Co.  [Ind.  App.  ]  62  N.  E.  286).  It  does  not  operate 
to  release  the  motorman  from  the  exercise  of  due  care,  in 
view  of  known  observable  facts.  To  so  hold  would  be  to 
announce  a  doctrine  at  variance  with  the  dictates  of  hnmanity 
and  without  support  in  law.  The  supreme  court  expresses 
the  true  rule  as  follows:  "We  quite  agree  that,  if  the  driver 
of  the  express  wagon  saw  the  appellant  standing  in  the  street, 
it  was  his  duty  to  turn  out,  and  not  drive  his  wagon  upon 
him;  and  if  the  facts  presented  a  case  in  which  it  appeared 
that  the  driver,  after  seeing  the  appellant,  had  any  reasonable 
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ground  to  apprehend  that  he  was  not  aware  of  the  approach- 
ing wagon,  and  was  unconscious  of  the  danger  that  was  immi- 
nent, a  recovery  would  have  been  justifiable,  notwithstanding 
the  antecedent  negligence  of  appellant."  Evans  v.  Express 
Co.,  122  Ind.  362,  366,  23  N.  E.  1039,  7  L.  R.  A.  678.  "If  the 
motorman  when  he  saw  appellant  on  the  track  had  reason  to 
believe  that  he  was  unconscious  of  the  danger  or  unable  to 
avoid  it,  it  was  his  duty  to  use  every  reasonable  effort  to  stop 
the  car,  and  arouse  the  attention  of  the  appellant."  De  Lon 
v.  Railway  Co.,  22  Ind.  App.  3S1,  53  N.  E.  848. 

It  is  well  within  the  authorities  to  hold  that  the  question  of 
the  motorman's  negligence  in  failing  to  take  steps  to  avert 
the  accident  was  one  of  fact.  The  allegations  of  the  com- 
plaint are  not  confined  to  negligence  of  the  motorman  in  fail- 
ing to  avert  the  collision,  but  it  is  further  charged:  "But, 
notwithstanding  all  of  these  facts,  said  motorman  negligently 
permitted  and  caused  said  car  to  move  along  on  said  track 
until  said  car  struck  this  plaintiff,  and  then  continued  to  so 
move  until  it  had  pushed  and  carried  said  plaintiff  along  the 
track  in  front  of  the  wheels  of  said  car  for  a  great  distance, 
to  wit,  100  feet,  and  finally  run  upon  and  over  the  plaintiff." 
This  allegation,  if  it  stood  alone,  would  make  a  good  com- 
plaint, and,  being  supported  by  evidence,  sustains  the  verdict 
and  judgment. 

If  the  appellee  were  held  to  have  been  guilty  of  negligence 
in  being  upon  the  track,  such  negligence  was  only  a  remote 
conclusion,  and  not  approximate  cause  of  injury,  resulting 
after  the  collision  entirely  from  occurrences  caused  by  the 
unmixed  negligence  of  appellant.  Railway  Co.  v.  Klee,  1^4 
Ind.  434.  56  N.  E.  234- 

The  complaint  does  not  proceed  upon  the  theory  that  appel- 
lee was  non  sut  juris.  Incapacity  is  matter  of  fact,  not  a  con- 
clusion of  law,  and  should  be  averred  if  relied  upon.  Railway 
Co.  v.  Klee,  supra.  The  question  is,  then,  whether  or  not 
appellee  exercised  such  reasonable  care  as  should  have  been 
exercised  by  one  of  his  age  and  capacity.  City  of  Elwood  v. 
Addison,  26  Ind.  App.  28,  59  N.  E.  47. 

It  is  further  contended  that,  even  if  the  motorman  was  neg- 
ligent, there  can  be  no  recovery  because  of  contributory  neg- 
ligence by  the  appellee.  It  is  averred  in  the  complaint  "that, 
at  the  time  this  plaintiff  left  the  sidewalk  as  aforesaid,  there 
was  a  car  approaching  the  point  where  he  crossed  along  the 
southerly  track  of  said  street  railway,  from  the  northwest, 
and,  on  moving  in  a  southeasterly  direction,  that  the  plaintiff 
was  confused  by,  and  his  face  and  his  attention  was  attracted 
toward,  the  car  last  mentioned,  and  in  the  opposite  direction 
from  that  of  the  car  that  struck  him,  and  on  account  of  his  so 
being  so  confused,  and  of  his  attention  being  so  attracted,  he 
failed  to  see  or  observe  the  approach  of  the  car  that  struck 
htm."  The  measure  of  appellee's  duty,  stated'in  language 
borrowed  from  an  opinion  of  the  supreme  court  of  the  United 
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States,  was  as  follows:  "There  is,  however,  another  and 
very  satisfactory  reason  for  the  refusal  to  comply  with  the 
prayer.  The  rule  of  law  in  regard  to  the  negligence  of  an 
adult  and  the  role  in  regard  to  that  of  an  infant  of  tender 
years  is  quite  different.  By  the  adult  there  must  be  given 
that  care  and  attention  for  his  own  protection  that  is  ordi- 
narily exercised  by  persons  of  intelligence  and  discretion.  If 
he  fails  to  give  it,  bis  injury  is  the  result  of  his  own  folly,  and 
cannot  be  visited  upon  another.  Of  an  infant  of  tender  years 
Ipsa  discretion  is  required,  and  the  degree  depends  upon  his 
age  and  knowledge.  Of  a  child  at  three  years  of  age  less 
caution  would  be  required  than  one  of  seven,  and  of  a  child  of 
seven  less  than  oue  of  twelve  or  fifteen.  The  caution  required 
is  according  to  the  maturity  of  and  capacity  of  the  child,  and  . 
this  to  be  determined  in  each  case  by  the  circumstances  of  that 
case."  Railroad  Co.  v.  Gladmon,  15  Wall.  401,  21  L.  Ed. 
114;  Railroad  Co.  v.  Murray,  71  111.  607;  Merryman  v.  Rail- 
way Co.,  85  Iowa,  63s,  638,  52  N.  W.  545;  Elkins  v.  Railroad 
Co.,  115  Mass.  200;  Young  v.  Clarke,  16  Utah,  51,  50  Pac. 
832,  25  L.  K.  A.  667,  and  note;  Coal  Co.  v.  Young,  117  Ind. 
qao,  30  N.  E.  423;  Railroad  Co.  v.  Pitzer,  109  Ind.  179-183, 
6  N.  E.  310,  10  N.  E.  70,  58  Am.  Rep.  387.  The  finding  of 
the  jury  upon  this  fact  cannot  now  be  ignored.  Railroad  Co. 
v.  Jones,  37  C.  C.  A.  106,  95  Fed.  380;  Railroad  Co.  v. 
Young,  81  Ga.  416,  7S.  E.  912,  12  Am.  St.  Rep.  320;  Bottoms 
v.  Railroad  Co.,  114  N.  C.  712,  19  S.  E.  730,  25  L.  R.  A.  784, 
41  Am.  St  Rep.  806. 

The  supreme  court  of  Oregon,  in  a  case  where  the  facts 
were  much  more  favorable  to  the  defendant  than  those  pre- 
sented by  this  record,  said:  "If  we  assumed  that  it  can  be 
asserted,  as  a  proposition  of  law,  that  a  child  of  the  age  of  the 
decedent  is  sui  juris,  so  as  to  be  chargeable  with  negligence, 
the  law  is  not  so  unreasonable  or  unjust  as  to  require  of  it 
the  same  degree  or  reason  and  consideration  in  avoiding  the 
consequences  of  the  negligence  of  others  that  is  required  of 
persons  of  full  age  and  capacity ;  and  it  should  be  left  to  the 
jury  to  determine  whether  the  child,  in  attempting  to  pass  in 
front  of  the  car,  acted  with  that  degree  of  care  and  prudence 
which  might  reasonably  be  expected,  under  the  circumstances, 
of  a  child  of  her  age  and  capacity.  She  was  lawfully  in  the 
street,  and  was  as  much  entitled  to  use  the  crossing  as  the 
defendant.  *  *  *  It  was  for  the  jury  to  judge  whether 
the  child's  conduct  in  attempting  to  cross  the  track  in  front  of 
the  approaching  car,  without  looking  or  listening,  was  char- 
acterized by  any  want  of  that  degree  of  care  which  could  rea- 
sonably have  been  expected  of  a  child  of  her  age."  Wallace 
v.  Railway  Co.,  26  Or.  174,  37  Pac.  477,  25  L.  R.  A.  663. 

The  true  rule  is,  as  deduced  from  the  authorities  and 
founded  on  reason,  that  an  infant  of  tender  years  may  be  able 
to  exercise  some  care  for  its  personal  safety,  and  the  question 
whether  in  a  given  case  it  has  exercised  due  care,  so  as  to  be 
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free  from  the  imputation  of  contributory  negligence,  is  one  of 
fact,  to  be  submitted,  under  proper  instructions,  to  the  jury. 
The  determination  of  this  fact  depends  upon  the  age,  physical 
condition,  strength,  and  health  of  the  child,  its  education, 
experience,  capacity,  training,  idiosyncrasies,  sex,  and  any 
other  circumstances  relevant  thereto.  That  the  danger  could 
have  been  discovered,  i.  e.,  that  the  child  could,  in  this 
instance,  have  seen  the  approaching  car,  is  one  of  the  circum- 
stances,— a  circumstance  entitled  to  consideration  with  the 
others  proven,  but  not  to  be  separated  from  them,  and  treated 
as  though  it  stood  alone,  or  as  though  appellee  were  an  adult. 

When  the  conduct  of  the  plaintiff  is  examined  in  the  light 
of  the  law  so  stated,  it  becomes  apparent  that  the  verdict  of 
the  jury  is  not  without  support,  while  the  facts  exhibited  by 
the  answers  to  the  interrogatories  come  far  short  of  over- 
throwing it.  The  plaintiff  was  a  child  somewhat  familiar  with 
the  street  cars,  bnt  not  to  a  great  extent.  He  knew  that  com- 
ing in  contact  with  a  moving  car  would  hurt  him.  He  had 
been  told  that  the  crossing  he  was  about  to  make  was  a  dan- 
gerous one,  and  therefore  might  well  have  entered  upon  it 
with  trepidation  and  childish  fear.  Intent  on  avoiding  the 
moving  car  first  brought  to  his  attention,  startled  by  the  noise 
made  and  warnings  shouted  to  him,  but  without  comprehend- 
ing their  import,  it  cannot  be  said,  as  a  matter  of  law,  that 
in  continuing  to  look  as  he  did,  and  hastening  onward,  he 
exercised  less  care  than  was  to  be  expected  from  one  of  bis 
age.  Older  persons  might  have  been  thrown  off  their  guard. 
Indeed,  the  failure  of  adults  to  discover  an  approaching  train 
at  a  highway  crossing  of  a  steam  railroad  has  been  excused 
under  circumstances  less  calculated  to  attract  attention  from 
the  approaching  danger  than  those  shown  here.  Railroad 
Co.  v.  Hedges,  105  Ind.  398,  7  N.  E.  801 ;  Railway  Co.  v. 
Hill,  117  Ind.  56,  18  N.  E.  461;  Railroad  Co.  v.  Cox,  8  Ind. 
App.  34,  35  N.  E.  183,  and  cases  cited.  The  distinction  be- 
tween reasonable  care  on  the  part  of  an  infant  and  reasonable 
care  on  the  part  of  an  adult,  when  coupled  with  that  between 
a  street  railway  track  and  a  railroad  crossing,  makes  a  much 
stronger  case  than  those  cited. 

There  is  a  further  phase  of  this  case  which  puts  the  cor- 
rectness of  the  judgment  beyond  plausible  controversy.  The 
car  was  moving  at  the  rate  of  five  miles  an  hour,  as  found  by 
the  jury  and  shown  by  the  testimony.  Whatever  view  might 
be  taken  of  the  plaintiff's  conduct  prior  to  the  collision,  it  is 
not  shown  that  he  was  guilty  of  any  negligence  after  its 
occurrence.  The  motorman  had  it  in  his  power  to  stop  the 
car  before  the  appellee's  leg  was  crushed.  This  be  failed  to 
do,  and  needlessly  carried  appellee  under  the  car  and  along 
the  track.  This  court,  by  Wiley,  J.,  in  Dull  v.  Railway  Co., 
21  Ind.  App.  571,  500.  52  N.  E.  1013,  quoted  with  approval 
from  Railroad  Co.  v.  Juday,  19  Ind.  App.  436,  49  N.  E.  843, 
as  follows:    "It  is  sound  doctrine,  strongly  entrenched  by 
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the  authorities,  that  when  one  person  sees  another  in  dan- 
ger or  peril,  from  which  he  is  unable  to  extricate  himself  with 
reasonable  care  and  prudence,  it  is  the  highest  duty  of  such 
person  so  to  act  as  not  to  increase  the  peril;  and  if  he  does 
act  in  a  manner  to  increase  the  danger,  with  the  fall  knowl- 
edge of  the  facts,  it  is  negligence  for  which  he  may  be  required 
to  respond  in  damages. ' '  Of  this  doctrine  it  was  said  in  the 
Doll  Case:  "And  so  we  think  the  role  wonld  apply  in  a  case 
where  a  person  had  subjected  himself  to  danger,  though  he 
was  unconscious  of  the  impending  peril,  if  the  person  about 
to  inflict  the  injury  could,  after  discovering  the  peril,  have 
averted  it  by  the  use  of  ordinary  care  and  diligence.  But  this 
doctrine,  as  wholesome  and  sound  as  it  is,  and  tenaciously  as 
it  should  be  adhered  to  and  enforced,  is  not  applicable  here, 
under  the  facts  found  by  the  jury."  A  clear  statement  of  the 
rule  is  contained  in  the  opinion  on  the  petition  for  rehearing 
in  Krenzer  v.  Railroad  Co.,  151  Ind.  608-009,  43  N.  E.  649, 
52  N.  E.  220,  68  Am.  St.  Rep.  252:  "The  contributory  neg- 
ligence of  the  party  injured  will  not  defeat  the  action  if  it  be 
shown  that  the  defendant  might,  by  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  consequences  of  the 
injured  party's  negligence."  Railroad  Co.  v.  Ives,  144  U.  S. 
434,  12  Sap.  Ct.  687,  36  L.  Ed.  493 ;  Coal  Co.  v.  Shaw,  16 
Ind.  App.  9-15,  44  N.  E.  676;  Railroad  Co.  v.  Pitzer,  supra. 
See,  also.  Railway  Co.  v.  l)amm,  25  Ind.  App.  511,  58  N.  E. 
564.  The  doctrine  is  applicable  to  the  facts  in  this  case.  It 
wonld  be  difficult  to  illustrate  its  application  more  completely 
by  a  hypothetical  statement. 

The  instructions,  as  a  whole,  presented  the  law  correctly, 
and  the  defect  indicated,  therefore,  furnishes  no  ground  for 
reversal.  Green  v.  Eden,  24  Ind.  App.  583-595.  56  N.  E.  240; 
Todd  v.  Danner,  17  Ind.  App.  368,  373,  46  N.  E.  829;  Rail- 
way Co.  v.   Spaulding,  21  Ind.  App.  323-331,   52  N.  E.  41a 

The  verdict  was  clearly  right  upon  the  evidence,  and  the 
defect  in  the  instruction  does  not,  therefore,  constitute  reversi- 
ble error,  whatever  view  might  be  taken  of  it.  Elliott, 
App.  Proc  §  642 ;  Poland  v.  Miller,  95  Ind.  387,  48  Am.  Rep. 
730;  Coal  Co.  v.  Neal,  15  Ind.  App.  15,  42  N.  E.  953,  43  N. 
E.463- 

Judgment  affirmed. 

COMSTOCK,  C.  J„  and  BLACK  and  ROBINSON,  JJ., 
concur.  HENLEY,  J.,  concurs  in  result  WILEY,  J.,  dis- 
sents. 

Birmingham  Ry.  &  Electric  Co.  v.  Barer. 
(Supreme  Court  of  Alabama,  Jan,  /J,  1901.) 
[31  So.  Rep.  618.) 
Accident  at  Crossing— Pleading. 

An  allegation  in  a  complaint  in  a  street  car  crossing  accident  case 
that  plaintiff  suffered  the  alleged  injuries  as  the  proximate  consequence 
2  B  R  R— 2 
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of  the  negligence  of  defendant,  through  its  employee*,  in  the  manage- 
ment and  control  of  its  cars,  ia  a  sufficient  allegation  of  negligence- 
Same — Same — Wantonness  and  Willfulness. 

An  allegation  in  a  complaint  in  a  street  car  crossing  accident  case 
that  defendant  recklessly  and  wantonly  or  intentionally  caused  the 
alleged  injuries,  in  that  defendant,  through  its  servants  and  agents, 
recklessly  and  wantonly  or  intentionally  caused  such  collision,  is  a  suffi- 
cient allegation  that  the  injuries  were  wantonly,  willfully  or  ii  " 
ally  inflicted. 

ime — Concui        _  „   „ 

Not  Imputed  to  Fireman  Riding  T 

Where  the  concurring  negligence  of  the  driver  of  a  hose  cart  and 
employees  in  charge  of  a  street  car  results  in  a  collision,  the  negligence 
of  the  driver  cannot  be  imputed  to  a  fireman  riding  on  the  truck,  but 
having  nothing  to  do  with  the  driving,  who  is  injured  in  the  collision, 
and  it  will  not  preclude  him  from  recovering  from  the  street  car  com- 
pany. 

Sams— Collision  with  Vehicle— Willfulness  and  Wantonness— Question 
for  Jury. 

A  hose  cart,  going  about  as  fast  as  the  horses  could  run,  and  with  the 
gong  sounding,  collided  at  a  street  crossing  with  a  streetcar  ;  and  plain- 
tiff, who  was  a  fireman  on  the  cart,  was  injured.  Plaintiff's  witnesses 
testified  that  the  car  had  stopped  before  attempting  to  cross  the  street 
on  which  the  cart  was  approaching,  and  that  the  motorman  started  his 
car  without  warning  when  the  cart  was  only  18  or  20  feet  from  the  inter- 
section of  the  streets,  and  made  no  attempt  thereafter  to  stop  the  car. 
One  witness  testified  that  the  motorman  was  looking  ahead  when  he 
started  the  car,  and  another  that  he  was  looking  back  through  the  car. 
Defendant's  witnesses  testified  that  the  car  did  not  start  after  it  had 
stopped,  and  that  the  cart  ran  into  it :  held,  that  the  question  whether 
the  motorman  saw  or  heard  the  approaching  cart  when  he  started  the 
car,  if  he  did  start  it,  and  willfully  or  wantonly,  or  with  reckless  indif- 
fence  to  consequences,  failed  to  exercise  proper  care  to  prevent  the  col- 
lision, was  for  the  jury. 

Same— Same— Contributory  Negligence  of  Fireman  in  Putting  on  Coat 
in  Moving  Cart. 

The  question  whether  a  fireman,  who  has  no  time  to  put  on  his  coat 
before  responding  to  a  fire  alarm,  and  who  is  allowed  to  do  so  while  on 
the  cart  on  the  way  to  the  fire,  is  negligent  in  so  doing,  is  a  question  for 
the  jury,  in  an  action  for  injuries  received  in  a  collision  with  a  street 
car,  in  which  the  defendant  contends  that  the  fireman's  negligence  in 
attempting  to  put  on  his  coat  on  the  moving  cart  contributed  to  the 
injury. 

Appeal  from  circuit  court,  Jefferson  county;  A.  A.  Coleman, 
Judge. 

Action  by  James  B.  Baker  against  the  Birmingham  Rail- 
way &  Electric  Company.  From  a  judgment  in  favor  of  the 
plaintiff,  defendant  appeals.     Affirmed. 

This  action  was  brought  by  the  appellee  against  the  appel- 
lant, to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  by  reason  of  a  collision  between  an  electric  car 
owned  and  operated  by  the  defendant  and  a  hose  cart  of  the 
fire  department,  upon  which  cart  plaintiff  was  riding  at  the 
time  of  the  accident. 

The  complaint  contained  two  counts,  which  were  in  words 
and  figures  as  follows : 

•See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  837  et  seq. 
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"Plaintiff  claims  of  defendant  ten  thousand  dollars  as  dam- 
ages for  that  heretofore,  to  wit,  on  January  io,  1898,  plaintiff 
was  upon  one  of  the  public  streets  of  the  city  of  Birmingham, 
within  the  corporate  limits  of  said  city,  to  wit,  upon  First 
avenue,  and  at  its  intersection  of  Twentieth  street,  and  was 
upon  a  vehicle  being  used  by  the  fire  department  of  said  city, 
to  wit,  a  hose  wagon,  plaintiff  being  at  said  time  engaged  in 
or  about  the  business  of  said  fire  department,  to  wit,  attend- 
ing an  alarm  of  fire;  that  at  said  time  and  place  a  car 
being  operated  by  defendant  over  and  along  said  Twentieth 
street,  and  across  said  First  avenue,  by  means  of  elec- 
tricity, collided  with  said  vehicle  and,  as  a  proximate 
consequence  thereof,  plaintiff's  shoulder  blade  was  broken, 
his  shoulder  dislocated,  his  knee  injured  and  various 
parts  of  his  body  were  cut,  bruised  and  otherwise  in- 
jured, and  plaintiff  suffered  great  mental  and  physical  pain, 
and  was  crippled  and  disfigured,  and  was  rendered  unable  for 
a  long  time  to  work  and  earn  money,  and  was  rendered  per- 
manently less  able  to  work  and  earn  money,  and  plaintiff  was 
rendered  unfit  to  pursue  his  accustomed  avocation,  and  was 
put  to  great  inconvenience  and  trouble  and  expense  for  medi- 
cine, medical  attention,  care  and  nursing  in  his  efforts  to  heal 
and  cure  his  said  wounds  and  injuries.  Plaintiff  alleges  that 
said  car  collided  with  said  vehicle,  and  plaintiff  suffered  said 
wounds  and  injuries,  as  a  proximate  consequence  of  the  neg- 
ligence of  defendant,  through  its  employee  or  employees,  in 
the  management  or  control  of  said  car." 

"Second  Count.  Plaintiff  refers  to,  and  adopts  as  a  part 
of  this  count,  all  the  words  and  figures  of  the  first  count  from 
the  beginning  thereof  to  and  including  the  words,  'heal  and 
cure  his  said  wounds  and  injuries,' where  they  first  occur 
together  in  said  count,  and  plaintiff  further  avers  that  defend- 
ant recklessly  and  wantonly  or  intentionally  caused  said 
injuries  and  damage  to  plaintiff,  in  that  defendant  through  its 
servants  or  agents  recklessly  and  wantonly  or  intentionally 
caused  said  collision.  All  to  plaintiff's  damage,  ten  thousand 
dollars,  wherefore  he  sues." 

To  the  first  count  the  defendant  demurred  upon  the  follow- 
ing grounds:  "(1)  For  that  the  allegations  of  negligence 
therein  are  vague,  indefinite  and  uncertain.  (2)  For  that  it 
is  not  alleged  in  what  manner  the  defendant  was  negligent. 
(3)  For  that  it  is  not  alleged  that  the  injuries  were  inflicted 
by  the  negligence  of  the  defendant." 

To  the  second  count  the  defendant  demurred  upon  the  fol- 
lowing grounds:  "For  that  the  same  fails  to  show  any  facts 
constituting  recklessness,  wantonness,  or  intentional  mis- 
conduct. (2)  For  that  the  same  fails  to  allege  that  the  injuries 
to  plaintiff  were  recklessly,  wantonly  or  intentionally  in- 
flicted." These  demurrers  were  overruled.  Thereupon  the 
defendant  filed  several  pleas  of  the  general  issue,  and  the  fol- 
lowing special  pleas: 
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"(4)  The  defendant  for  further  answer  to  the  said  complaint 
says  that  the  plaintiff  at  the  time  he  received  his  alleged 
injuries  was  riding  in  a  vehicle  that  was  being  driven  by 
another  person,  and  the  defendant  says  that  plaintiffs  injuries 
were  caused  by  the  negligence  of  the  driver  of  such  vehicle. 

"(5)  The  defendant  for  further  answer  to  the  said  complaint 
says  that  the  plaintiff  at  the  time  he  received  his  alleged 
injuries  was  riding  in  a  vehicle  that  was  being  driven  by 
another  person,  and  the  defendant  says  that  the  driver  of  such 
vehicle  was  guilty  of  negligence  in  this,  that  he  negligently 
drove  said  vehicle  into  and  against  the  defendant's  car,  and 
such  negligence  of  the  driver  of  said  vehicle  approximately 
contributed  to  and  helped  to  cause  the  injuries  alleged  to  have 
been  received  by  the  plaintiff. 

"(6)  The  defendant  for  further  answer  to  the  first  count  of 
the  complaint  says  that  the  plaintiff  at  the  time  he  received 
his  alleged  injuries  was  riding  in  a  vehicle  that  was  being 
driven  by  another  person,  who  at  the  time  was  engaged  in  a 
common  enterprise,  and  the  defendant  says  that  plaintiff's 
alleged  injuries  were  caused   by   the   driver  of  said  vehicle. 

"(7)  The  defendant  for  further  answer  to  the  first  count  of 
the  complaint  says  that  the  plaintiff  at  the  time  he  received 
his  alleged  injuries  was  riding  in  a  vehicle  that  was  being 
driven  by  another  person,  and  the  defendant  says  that  the 
driver  of  such  vehicle  was  guilty  of  negligence,  in  this,  that 
he  negligently  drove  said  vehicle  in  and  against  the  defend- 
ant's car,  and  such  negligence  of  the  driver  of  said  vehicle 
proximately  contributed  to  and  helped  to  cause  the  injuries 
alleged  to  have  been  received  by  the  plaintiff. 

"(8)  The  defendant  for  further  answer  to  the  first  count  of 
the  complaint  says  that  the  plaintiff  was  himself  guilty  of  neg- 
ligence which  proximately  contributed  to  his  alleged  injuries, 
and  such  contributory  negligence  consisted  in  the  negligent 
manner  in  which  the  vehicle  the  plaintiff  was  at  the  time  rid- 
ing was  driven  into  and  against  the  defendant's  car. 

"(9)  The  defendant  for  further  answer  to  the  first  count  of 
the  complaint  says  that  the  plaintiff  was  himself  guilty  of  neg- 
ligence which  proximately  contributed  to  his  alleged  injuries, 
and  such  contributory  negligence  consisted  in  his  negligently 
remaining  on  the  vehicle,  iq  or  on  which  he  was  at  the  time 
riding. 

"(10)  For  further  answer  to  the  first  count  of  the  complaint, 
the  defendant  says  that  the  plaintiff  was  himself  guilty  of  neg- 
ligence which  proximately  contributed  to  his  alleged  injuries, 
and  such  contributory  negligence  consisted  in  this,  that  be 
was  assistant  driver  on  said  hose  cart,  and  it  was  his  duty 
while  riding  upon  said  hose  cart  or  wagon  to  look  out  for  and 
discover  obstructions  in  the  way  of  the  progress  of  said  wagon, 
and  to  call  the  driver's  attention  thereto;  and  the  defendant 
avers  that  the  plaintiff  negligently  failed  to  look  out  for  the 
defendant's  said  car,  which  was  an  obstruction  in  the  way  of 
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the  progress  of  said  wagon,  and  negligently  failed  to  call  the 
attention  of  the  driver  of  said  wagon  to  such  obstruction. 

"(n)  For  a  farther  answer  to  the  first  count  of  the  com- 
plaint, the  defendant  avers  that  the  plaintiff  was  the  assistant 
driver  at  the  time  on  said  hose  cart,  or  wagon,  and,  as  such, 
it  was  his  duty  to  ride  upon  the  wagon  and  look  out  for 
obstructions  in  the  way  of  its  progress,  and  to  call  the  driver's 
attention  to  such  obstructions.  And  the  defendant  further 
avers  that  the  driver  of  said  wagon  and  plaintiff  were  at  the 
time  engaged  in  the  joint  enterprise  of  going  to  a  fire  in  re- 
sponse to  a  fire  call,  the  one  as  driver,  as  aforesaid,  and  the 
other  as  assistant  driver,  and  with  duties  as  aforesaid ;  and 
the  defendant  avers  that  the  driver  of  said  wagon  was  guilty 
of  negligence  in  this,  that  he  negligently  drove  said  wagon 
into  and  against  the  defendant's  car,  and  such  negligence  of 
the  driver  of  said  wagon  proximately  contributed  to  the  in- 
juries alleged  to  have  been  received  by  the  plaintiff." 

These  demurrers  were  sustained,  and  the  cause  was  tried 
npon  issue  joined  on  the  other  pleas. 

The  facts  necessary  to  an  understanding  of  the  decision  on 
the  present  appeal  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  jury  the  following  written 
charges,  and  separately  excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  "(i)  I  charge  yon  that  you  cannot 
award  punitive  damages  in  this  case.  (2)  If  yon  believe  from 
the  evidence  that  just  before  and  at  the  time  of  the  collision 
between  the  wagon  and  the  car,  the  wagon  was  being  drawn 
by  two  horses  that  were  running  as  fast  as  they  could  run, 
that  at  such  time  the  plaintiff  was  standing  on  his  feet  on  the 
wagon,  putting  on  his  coat,  that  it  is  negligence  for  one,  while 
riding  npon  a  wagon  being  drawn  at  such  speed,  to  stand  on 
his  feet  on  such  a  rapidly  running  wagon  and  put  on  his  coat, 
that  such  negligence  of  plaintiff  proximately  contributed  to 
his  injuries  or  to  his  falling  off  of  the  wagon,  your  verdict 
must  be  for  the  defendant.  (3)  I  charge  you,  gentlemen  of 
the  jury,  that  it  is  negligence  for  one  while  riding  upon  a 
wagon,  running  twenty-five  miles  an  hour,  to  stand  upon  his 
feet,  and  while  so  standing  be  in  the  act  of  putting  on  his 
coat.  (4)  If  you  believe  the  evidence  you  cannot  find  that  the 
motorman,  Curtis,  intentionally  injured  the  plaintiff,  (s)  If 
you  believe  the  evidence  you  cannot  find  that  the  motorman, 
Curtis,  wantonly  injured  the  plaintiff.  (6)  If  you  believe  the 
evidence  yon  must  find  for  the  defendant.  (7)  If  yon  believe 
the  evidence  you  cannot  find  for  the  plaintiff  under  the  first 
count  of  the  complaint.  (8)  If  you  believe  the  evidence  yon 
cannot  find  for  the  plaintiff  under  the  second  count  of  the 
complaint  (9)  If  you  believe  from  the  evidence  that  just  be- 
fore and  at  the  time  of  the  collision  between  the  wagon  and 
the  car  the  plaintiff  was  standing  on  his  feet  on  the  wagon, 
putting;  on  his  coat,  you  must  find  for  the  defendant.     (10)  If 
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you  believe  from  the  evidence  that  just  before  and  at  the  time 
of  the  collision  between  the  wagon  and  the  car  the  plaintiff 
was  standing  on  his  feet,  patting  on  his  coat,  yon  cannot  find 
for  the  plaintiff  on  the  first  count  of  the  complaint. ' ' 

There  were  verdict  and  judgment  for  the  plaintiff  assessing 
his  damages  at  Si, 175.  Defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant. 

Bowman  &  Harsh,  for  appellee. 

HARALSON,  J.  1.  Counts  1  and  2  of  the  complaint,  the 
one  in  its  averments  of  simple  negligence,  and  the  other  of 
wanton,  willful  and  intentional  injury,  have  too  often  been 
held  sufficient  to  admit  of  further  consideration.  Railroad 
Co.  v.  Robinson  (Ala.)  28  South.  28;  Railroad  Co.  v. 
Brown,  121  Ala.  221,  2;  South.  609;  Same  v.  Orr,  121  Ala. 
489,  26  South.  35;  Railroad  Co.  v.  Burgess,  119  Ala.  557,  25 
South.  251,  72  Am.  St.  Rep.  943;  Armstrong  v.  Railway  Co., 
123  Ala.  233,  26  South.  349;  Railway  Co.  v.  Guyton,  122  Ala. 
231.  25  South.  34. 

2.  Demurrers  were  interposed  to  pleas  4,  5,  6,  7  and  n  and 
sustained.  These  pleas,  in  substance,  attempt  to  impute  to 
the  plaintiff,  who  was  a  fireman  riding  on  the  hose  cart,  the 
negligence  of  the  driver  of  the  cart.  Two  of  them,  the  sixth 
and  eleventh,  not  denying  the  allegations  of  the  complaint, 
that  the  plaintiff  was,  at  the  time  he  was  riding  on  said  car, 
engaged  in  or  about  the  business  of  the  fire  department,  in 
attending  an  alarm  of  fire,  allege  that  the  plaintiff  and  the 
driver  of  the  cart  were  engaged  in  a  joint  enterprise  in  going 
to  a  fire,  averring  in  the  one,  that  the  plaintiff's  injuries  were 
caused  by  the  driver  of  the  vehicle,  and  in  the  other,  that  the 
driver  of  said  wagon  was  guilty  of  negligence  in  driving  his 
wagon  into  and  against  the  defendant's  car,  allege  that  thereby 
the  driver  proximately  contributed  to  the  injuries  received  by 
the  plaintiff. 

The  principle  here  invoked  is  without  merit  as  applied  to 
this  case.  It  has  undergone  elaborate  discussion  in  the  courts, 
and  the  doctrine  once  maintained  in  England  is  now  re- 
pudiated generally  in  that  country  and  in  America.  In  the 
case  of  Bailey  v.  Jourdan,  18  App.  Div.  387,  46  N.  Y.  Supp. 
99,  Bailey  was  a  policeman  of  Brooklyn,  and  he  and  another 
policeman,  Morgan,  were  sent  by  the  police  sergeant,  with 
an  ambulance,  to  bring  to  the  station  house  a  prisoner.  Mor- 
gan was  detailed  to  drive  the  ambulance,  and  sat  on  the 
driver's  seat  and  did  the  driving,  while  Bailey,  the  deceased, 
sat  inside  the  vehicle.  A  dummy  engine  struck  the  ambu- 
lance and  Bailey  was  killed  in  the  collision.  The  contention 
of  defendant  was,  that  Bailey  was  negligent  in  failing  to 
watch  and  wait  for  the  coming  train,  and  that  Morgan,  the 
driver,  was  negligent,  and  that  his  negligence  should  be  im- 
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pated  to  Bailey.  The  testimony  did  not  disclose  any  negli- 
gence on  the  part  of  the  latter,  personally.  The  court  said, 
that  it  was  the  dnty  of  the  driver  and  not  Bailey,  to  look  out 
for  coming  trains;  that  the  driver  had  exclusive  charge  of  the 
wagon,  and  it  made  no  difference  that  Bailey  and  Morgan 
were  sent  oat  by  the  sergeant  in  the  common  employment  of 
bringing  in  a  prisoner ;  that  Bailey  had  nothing  to  do  with  the 
management  of  the  wagon;  that  this  was  the  duty  of  Morgan, 
with  which  Bailey  had  no  connection  and  over  which  he  had 
no  control,  and  hence  the  negligence  of  the  driver  could  not 
be  imputed  to  him.  To  the  same  effect  are  cited  the  cases  of 
McCormack  v.  Railroad  Co.,  18  App.  Div.  333,  46  N.  Y.  Supp. 
230;  Galvin  v.  Mayor,  etc.,  112  N.  Y.  223,  19  N.  E.  675; 
Seaman  v.  Koehler,  122  N.  Y.  646,  25  N.  E.  353.  The  dis- 
tinction is  clearly  drawn  in  Bailey's  Case,  supra,  between 
cases  of  the  kind,  and  others,  where  parties  are  engaged  as 
comrades  in  a  joint  enterprise,  with  no  one  in  absolute,  indi- 
vidual control  of  the  management  of  the  vehicle,  but  where 
each,  in  a  measure,  is  in  the   management   and   control  of  it. 

In  Little  v.  Hackett,  116  U.  S.  366,  6  Sup.  Ct  391,  29  L. 
Ed.  652,  Justice  Field  discussed  the  principle,  and  reviewed 
the  authorities,  saying  that  "the  identification  of  the  pas- 
senger with  the  negligent  driver  of  the  owner,  without  his 
co-operation  or  encouragement,  is  a  gratuitous  assumption. 
There  is  no  such  identity.  The  parties  are  not  in  the  same 
position.  The  owner  of  a  public  conveyance  is  a  carrier,  and 
the  driver,  or  the  person  managing  it,  is  his  servant.  Neither 
of  them  is  the  servant  of  the  passenger,  and  his  asserted 
identity  with  them  is  contradicted  by  the  daily  experience 
of  the  world. ' ' 

This  court  in  Land  Co.  v.  Mingea,  89  Ala.  521,  7  South. 
666,  gave  very  thorough  discussion  of  the  subject,  with  cita- 
tion of  the  authorities  from  many  of  the  states,  to  sustain  the 
view  expressed  in  the  foregoing  cases.  That  was  a  case 
where  the  plaintiff,  as  an  employee  of  the  fire  department  of 
Birmingham,  while  riding  in  a  hose  cart  or  reel,  in  regular 
pursuit  of  his  duties  as  a  fireman,  was  injured  by  the  capsizing 
of  the  vehicle,  in  consequence  of  the  negligent  condition  of 
defendant's  street  railway  over  which  it  passed,  the  vehicle 
being  driven  by  one  Mullins,  also  a  fireman,  and  under  his 
exclusive  control.  The  court  charged  the  jury,  that  the  neg- 
ligence of  the  driver  of  the  carriage  could  not  be  imputed  to 
the  plaintiff,  and  could  not  be  a  bar  to  his  recovery,  provided 
he  was  guilty  of  no  negligence.  Many  charges  requested  by 
defendant  and  refused,  sought  to  impute  to  plaintiff  the  alleged 
negligence  of  the  driver,  although  the  former  had  no  control 
over  the  management  of  the  hose  cart  ur  the  horses  attached 
to  it.  The  court,  as  a  result  of  the  discussion,  announced: 
"The  rale  must  be  regarded  as  now  fully  settled,  both  in 
England  and  America,  and  certainly  in  this  state,  that  the 
negligence  of  the  driver  of  a  vehicle  cannot  be  imputed  to  a 
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passenger  therein,  when  the  passenger  is  free  from  personal 
negligence,  and  has  no  control  over  the  driver,  and  has  not 
bean  guilty  of  any  want  of  care  in  his  selection."  It  was 
insisted  by  the  defendant  in  that  case,  as  here,  that  the  plain- 
tiff and  the  driver,  were  in  the  employment  of  the  city  of 
Birmingham  as  firemen,  and  were,  at  the  time  of  the  injury, 
in  the  employment  of  the  city,  engaged  in  a  joint  enterprise, 
and  for  this  reason,  the  contributory  negligence  of  the  one, 
should  be  imputed  to  the  other.  Bat  this  insistence  was  re- 
pudiated by  the  court,  in  the  expression,  "Where  several 
persons  are  engaged  in  a  joint  enterprise,  so  that  each  is 
mutually  responsible  for  the  acts  of  the  other,  and  no  one 
has  the  exclusive  control  of  the  vehicle  or  vessel  in  which 
they  are  traveling,  the  one  in  management  may  be  regarded 
as  the  agent  of  the  others;  and  in  such  cases,  the  rule  we  have 
first  above  announced,  would  have  no  application,  that  rule 
being  based  on  the  fact,  that  there  is  no  relation  of  principal 
and  agent  between  the  driver  of  a  vehicle  and  one  who  rides 
with  him,  without  authority  to  control  bim  in  management." 
Vormus  v.  Railroad  Co.,  07  Ala.  331,  12  South,  in;  Railroad 
Co.  v.  Mothershed,  121  Ala.  658.  26  South.  10. 

McKinney,  who  was  the  driver,  testified  that  he  was 
assistant  foreman  of  the  North  Side  fire  department,  and  was 
the  driver  of  hose  wagon  No.  2;  that  the  plaintiff  was  working 
with  the  same  fire  department;  that  he  assisted  in  driving; 
that  when  witness  was  there,  he,  himself,  was  in  charge  and 
did  the  driving;  that  plaintiff  had  nothing  to  do  with  the 
horses  and  wagon  or  any  control  over  them,  except  to  hold 
them ;  that  witness  did  the  driving  and  Baker  had  nothing  to 
do  with  it;  that  witness  was  driving  the  night  of  the  injury, 
and  Baker  was  on  the  wagon.  In  response  to  the  question, 
"Did  he  have  anything  to  do,  directly  or  indirectly  with  the 
reins  or  the  driving  of  that  wagon  or  horses  that  night?"  he 
replied,  "Nothing  whatever;"  that  he  "had  nothing  to  do 
with  controlling  those  horses  and  handling  those  lines  or 
driving  that  wagon  that  night;"  he  was  not  sitting  on  the 
seat  with  witness,  but  was  about  two  feet  back  of  him  on 
the  ladders  of  the  hose  wagon. 

Walton  and  plaintiff  testified  substantially  to  the  same 
facts,  and  there  is  no  conflict  in  the  evidence  as  to  them. 

The  demurrers  to  the  pleas  mentioned  were  properly  sus- 
tained. 

3.  It  has  been  held  in  operating  a  railroad  engine  that 
"an  intent  to  injure  on  the  part  of  defendant's  employees,  is 
not  essential  to  liability,  notwithstanding  contributory  negli- 
gence ;  it  is  enough,  if  they  exhibit  such  wantonness  and  reck- 
lessness as  to  probable  consequences,  as  implies  a  willingness 
to  inflict  injury,  or  an  indifference  as  to  whether  injury  is  in- 
flicted, though  they  may  not  have  such  affirmative  purpose." 
Railroad  Co.  v.  Burgess,  119  Ala.  556,  25  South.  251,  72  Am. 
St  Rep.  943;  Railroad  Co.  v.  Martin  (Ala.)  30  South.  827; 
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Railroad  Co.  v.  Brown,  121  Ala.  221,  25  Sooth.  609,  and  cases 
there  cited.  In  the  latter  case,  it  was  said:  "The  jury  may, 
in  a  proper  case,  infer  such  consciousness,  willfulness  or 
wantonness  from  his  [the  engineer's]  knowledge  of  the  perilous 
conditions." 

The  evidence  from  which  the  jury  might  draw  an  inference 
of  wanton  and  reckless  conduct  on  the  part  of  the  motorman 
of  the  electric  car,  was  conflicting.  That  on  the  part  of 
plaintiff  tended  to  show,  and  this  is  not  disputed,  that  the  car, 
going  south  on  Twentieth  street,  stopped  at  the  crossing  of 
that  street  with  First  avenue;  that  when  it  got  to  First  avenue 
it  waited  for  the  East  Lake  dummy  train  to  pass  down  the 
avenue ;  that  at  that  time,  the  hose  wagon,  in  response  to  a 
fire  alarm  started  from  headquarters  on  Fourth  avenue  and 
Nineteenth  street, — the  latter  street  being  west  of  and  parallel 
with  Twentieth  street,— and  proceeding  on  Nineteenth  street, 
east,  to  First  avenue,  was  going  north,  up  that  avenue,  to 
Twentieth  street ;  that  it  was  running  about  as  fast  as  the 
horses  could  go,  at  the  rate,  as  some  of  the  witnesses  esti- 
mated, of  25  miles  an  hour;  was  ringing  its  gong  and  making 
the  usual  noise  in  Its  movement,  all  of  which  could  be  easily 
heard,  and  was  beard  by  witnesses  examined.  The  evidence 
also  tended  to  show,  that  just  before  the  wagon  reached  the 
crossing:  of  the  car  line,  the  motorman  started  his  car,  just  in 
time  for  it  to  collide  with  the  hose  wagon  going  up  Twentieth 
street  on  the  north  of  the  car  line ;  that  the  wagon  was  some 
18  or  20  feet  down  First  avenue  when  the  car  started,  and 
that  the  motorman  did  nothing  to  stop,  after  he  started  the 
car,  and  gave  no  warning  that  he  was  going  to  start.  One 
witness  testified,  that  the  motorman  was  standing  on  the 
platform  of  his  car,  as  the  wagon  approached,  another,  that 
he  was  looking  south,  along  Twentieth  street,  and  still  another, 
that  at  the  time  he  started  his  car,  he  was  looking  back  through 
the  car,  north,  up  Twentieth  street. 

The  evidence  on  the  part  of  defendant  was,  that  the  car 
did  not  start  at  all,  but  stood  still,  after  it  stopped,  as  the 
wagon  approached,  and  was  run  into  by  the  wagon. 

Under  this  evidence,  it  was  for  the  jury  to  say,  whether  or 
not  the  motorman  saw  and  heard  the  wagon  as  it  approached, 
when  he  put  his  car  in  motion,  if  be  did  so,  and  willfully  or 
wantonly  or  with  reckless  indifference  to  consequences  failed 
to  discharge  the  duty  resting  upon  him  to  prevent  the  col- 
lision ;  and  it  was  not  competent  for  the  court  as  a  matter  of 
law,  to  take  this  question  from  them,  as  proposed  by  defend- 
ant in  several  refused  charges.  Under  the  second  count, 
notwithstanding  the  plaintiff  may  have  been  guilty  of  contrib- 
utory negligence,    these  were  improper  instructions. 

The  third  and  tenth  charges,  as  a  matter  of  law,  make  it 
contributory  negligence,  for  a  fireman  while  riding  to  a  fire 
on  a  hose  cart,  to  stand  on  his  feet  and  be  in  the  act  of  putting 
on  his  coat.     The  evidence  tended  to  show,  that  the  fireman. 
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when  starting  to  a  fire,  would  not  have  time  to  pot  on  their 
coats,  and  to  avoid  getting  wet,  and  to  be  in  readiness  for 
service  when  they  arrived  at  the  fire,  they  pat  them  on  while 
on  the  way,  and  this  they  were  allowed  to  do.  This  might 
or  might  not,  in  the  minds  of  different  persons,  be  negligence, 
and  the  court  very  properly  declined  to  give  the  instructions 
which  assumed  as  a  matter  of  law  that  such  an  act  of  itself 
was  contributory  negligence. 

There  was  nothing  decided  in  this  case  on  its  former  appeal 
(126  Ala.  134,  28  South.  87)  opposed  to  anything  here  decided. 
On  the  former  trial,  issue  was  taken  on  the  pleas  and  trial  bad 
thereon,  to  which  pleas  on  the  reversal  and  remandment  of  the 
cause  to  the  circuit  court,  demurrers  were  interposed  and 
sustained.  The  two  trials  proceeded  on  different  issues,  and 
the  questions  now  decided  were  not  considered  on  the  former 
appeal. 

We  have  passed  on  all  the  assignments  of  error  insisted  on 
in  brief  of  counsel,  and  finding  no  error,  let  the  judgment  of 
the  lower  court  be  affirmed. 

Affirmed. 


Jones  ei  ux.  v.  Lehigh  &  N.  E.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  March  to,  igoi.) 

[51  AH.  Rep.  590.] 

Accident  at  Crossing— Signals— Comparative  Weight  of  Positive  and 
Negative  Testimony.* 

Testimony  that  the  whistle  was  sounded  when  the  engine  was  more 
than  570  feet  from  the  crossing  is  uncontradicted  by  testimony  of  wit- 
ness that  he  listened  and  heard  no  whistle  when  the  omnibus,  which 
was  struck  by  the  engine  at  the  crossing,  was  one-fourth  of  a  mile  from 
him  and  at  the  crossing. 
Same—  Evidence. 

Testimony  that  the  train  could  be  stopped  within  160  feet  after  brakes 
were  applied,  being  based  on  the  supposition  that  the  train  was  running 
15  to  20  miles  an  hour  when  the  engineer,  at  a  distance  of  570  feet  from 
the  crossing,  saw  the  team  thereon,  is  worthless,  the  only  testimony  as 
to  speed  being  that  it  was  running  at  that  rate  when  it  reached  the 
crossing,  after  every  possible  effort  had  been  made  to  check  its  speed 
while  running  the  570  feet. 

Appeal  from  court  of  common  pleas,  Lehigh  county. 

Action  by  John  R.  Jones  and  wife  against  the  Lehigh  &  New 
England  Railroad  Company  and  Henry  Bittner  for  death  of 
their  children.  Dismissed  as  to  Bittner.  Judgment  for 
defendant.     Plaintiffs  appeal     Affirmed. 

John  M.  Gardner  and  Harry  C.  Cope,  for  appellants. 
Robert  E.  Wright,  Edward  J.  Fox,  and  H.  M.  Hagerman, 
for  appellee. 
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FELL,  J.  An  omnibus  drawn  by  four  horses  and  contain- 
ing more  than  twenty  people  reached  a  crossing  of  the  defend- 
ant's road  as  a  train  approached  it  A  collision  ensued,  in 
which  eight  of  the  passengers  were  killed,  and  as  many  more 
injured.  The  driver  exercised  do  care  whatever  to  avoid 
danger,  bat  as  his  negligence  is  not,  as  the  law  is  now  settled, 
to  be  imputed  to  the  occupants  of  the  vehicle  (Banting  v. 
Hogsett,  139  Pa.  363.  21  AtL  31,  33.  34.  12  L.  R.  A.  268,  23 
Am.  St.  Rep.  192),  we  have  to  consider  only  whether  there  is 
sufficient  evidence  of  the  negligence  of  the  defendant  to  carry 
the  case  to  the  jury. 

Two  grounds  of  negligence  were  alleged :  One  that  the  engi- 
neer did  not  give  timely  notice  of  the  approach  of  the  train; 
the  other  that  be  did  not  stop  the  train  after  he  had  seen  the 
omnibus  on  the  track,  either  because  the  appliances  furnished 
for  that  purpose  were  defective,  or  because  be  failed  to  use 
them  properly.  In  support  of  the  first  ground,  the  plaintiff 
testified  that  he  was  in  a  carriage  an  eighth  of  a  mile  back  of 
the  omnibus,  and  because  of  his  solicitude  for  the  safety  of 
his  children,  who  were  in  the  omnibus,  he  listened  for  signals 
of  the  approach  of  the  train,  and  heard  none.  A  witness 
called  by  him  testified  that  the  whistle  was  sounded  six  times 
when  the  engine  was  at  a  point  not  fixed  with  precision  as  to 
distance,  but  which  was  at  the  south  end  of  a  cut,  the  north 
end  of  which  was  570  feet  from  the  crossing,  and  that  from 
this  point  the  bell  was  rung  continuously  until  the  collision 
took  place.  As  the  plaintiff  was  listening  for  the  whistle  and 
bell,  his  testimony  was  not  of  that  purely  negative  character 
which  is  entitled  to  no  weight  when  opposed  to  affirmative 
testimony.  Quigley  v.  Canal  Co.,  142  Pa.  388,  21  Atl.  827, 
24  Am.  St.  Rep.  504.  Nor  was  its  effect  destroyed  as  matter 
of  law  by  the  fact  that  it  was  contradicted  by  a  witness  called 
by  him.  Kohler  v.  Railroad  Co.,  13s  Pa.  346,  19  AtL  1049. 
Bat  his  testimony  did  not  show  that  the  whistle  had  not  been 
sounded  at  the  proper  distance  from  the  crossing.  What  he 
said  was  exceedingly  vague  and  contradictory,  but  the  fair 
inference  from  it  is  that  he  listened  when  the  omnibus  was  a 
quarter  of  a  mile  in  advance  of  him  and  at  the  crossing.  This 
left  uncontradicted  the  statement  of  his  witness  that  the 
whistle  had  been  sounded  as  the  engine  entered  the  cut. 

The  engineer  saw  the  lead  horses  on  the  track  when  the 
engine  was  57°  fee*  from  the  crossing.  Expert  testimony 
was  introduced  to  show  that  under  ordinary  conditions  the 
train  coald  have  been  stopped  within  160  feet  after  the  brakes 
were  applied,  and  that  they  coald  have  been  applied  in  5  or 
six  seconds.  The  fireman  of  the  engine,  who  was  called  by 
the  plaintiff,  testified  that  the  engineer  applied  the  brakes  and 
sanded  the  track  as  soon  as  he  saw  the  horses;  that  he  did 
every  thing  in  his  power  to  stop  the  train ;  and  that  the 
appliances  were  all  in  good  order,  with  the  possible  exception 
of  one  of  the  pipes  by  which  sand  was  conducted  to  the  tracks. 


28  Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Gulf,  etc,  Ry.  Co.  v.  Clay 

which  had  been  clogged  by  dampness  daring  the  trip.  It  is 
unnecessary  to  consider  whether  the  expert  testimony  is 
entitled  to  any  weight  when  in  conflict  with  the  testimony  of 
the  plaintiff's  own  witness,  which  showed  conclusively  that 
there  was  no  negligence,  as  it  was  all  based  on  the  supposition 
that  the  train  was  running  15  or  20  miles  an  hour  when  it  left 
the  cut.  There  was  no  such  testimony  in  the  case.  The 
testimony  was  that  it  was  running  at  this  rate  when  it  reached 
the  crossing,  after  every  possible  effort  had  been  made  to 
check  its  speed  while  it  ran  570  feet  This  made  the  testi- 
mony valueless  as  establishing  a  basis  for  an  inference  of  neg- 
ligence. 

The  nonsuit  was  properly  entered,  and  the  judgment  is 
affirmed. 


Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Clay. 

[Court  of  Civil  Appeals  of  Texas,  Feb.  it,  1901.) 

[66  S.  W.  Rep.  1115.] 

Drowning  of  Stock  through  Failure   to   Leave  Openings  in   Railroad 
Fence. 

In  an  action  to  recover  for  cattle  drowned  because  defendant  railway 
Company  had  constructed  a  fence  along  its  track  bordering1  plaintiff's 
range,  leaving  no  opening's,  and  preventing  the  animals  from  escaping1 
from  the  rising  water,  there  was  evidence  that,  before  the  construction 
of  defendant's  fence,  plaintiff's  cattle  had  been  in  the  habit  of  going  up 
into  the  hills  across  the  track  at  night,  and  that,  when  the  waters  rose, 
numbers  of  animals  had  been  seen  to  swim  up  to  the  fence,  and,  finding 
no  opening,  return :  held  to  support  a  finding  that  plaintiffs  stock 
were  drowned  by  the  failure  to  leave  any  opening  in  its  fence. 
Same— Liability. 

It  appearing  that  the  stock  would  have  been  drowned  in  an  ordinary 
overflow,  the  fact  that  the  flood  was   unprecedented   did  not   affect   the 
question  of  defendant's  negligence. 
Same— Evidence. 

The  verdict  was  not  unsupported  by  the  evidence  because  there  was 
no  testimony  that  the  horses  and  mules  were  in  the  habit  of  going  into 
the  hills,  since  the  word  "cattle,"  used  by  the  witnesses  in  describing 
such  habit,  might  be  fairly  construed  to  include  all  the  animals  in  the 
pasture- 
Same— -Contributory  Negligence. 

A  statement  by  plaintiff's  foreman  on  cross-examination  that  he 
supposed  he  might  have  cut  the  fence,  and  got  the  cattle  out  in  that  way, 
was  insufficient  to  show  contributory  negligence,  in  the  absence  of  any 
showing  as  to  why  he  did  not  cut  the  fence,  the  condition  of  the  water 
when  he  arrived,  or  that  he  had  any  implement  with  which  he  could 
have  cut  the  fence- 
Same— Same, 

Plaintiff  was  not   guilty  of   negligence    in   using   the   pasture   after 
knowledge  of  the  construction  of  the  fence  without  openings. 
Same— Contract  Requiring  Railroad  Company  to  Leave  Private  Cross- 
ing Open— Evidence. 

Under  the  deed  to  the  right  of  way  from  plaintiff  to  defendant,  requir- 
ing defendant  to  construct  "all  necessary  road  crossings,"  evidence 
that  an  open  crossing  was  necessary  for  the  proper  use  of  plaintiff's 
premises  was  admissible. 
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-Public  Policy. 
;t  providing'  that  a  private  crossing  over  a  railroad  shall  be 
left  open  ia  not  against  public  policy. 
Way  of  Necessity  over  Railroad.* 

There  has  been  no  statutory  modification  of  the  common-law  rule 
entitling  the  owner  of  land  over  which  a  railway  is  constructed  to  a  way 
of  necessity  over  the  railroad,  and  the  railroad  company  is  liable  for 
damages  resulting  from  its  failure  to  provide  such  a  way. 

Appeal  from  district  court,  Burleson  county ;  Ed.  R.  Sinks, 
Judge. 

Action  by  A.  M.  Clay  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

J.  W.  Terry,  for  appellant. 

Campbell  &  Pennington,  for  appellee. 

PLEASANTS,  J.  Appellee  brought  this  suit  to  recover  of 
appellant  the  value  of  certain  cattle,  horses,  and  mules  owned 
by  appellee,  and  alleged  to  have  been  drowned  by  the  negli- 
gence of  appellant  in  failing  to  leave  an  open  crossing  over  its 
railroad,  which  runs  through  appellee's  pasture;  said  animals 
being  thus  prevented  from  escaping  from  high  water  caused 
by  the  overflow  of  Yegua  creek,  which  runs  through  said 
pasture.  The  cause  was  submitted  to  a  jury  in  the  court  be- 
low npon  special  issues,  and  the  jury  found:  First,  that  the 
fencing  by  appellant  of  its  .right  of  way  through  appellee's 
pasture,  without  leaving  any  open  crossing,  caused  the  loss  of 
appellee's  stock,  and  that  the  value  of  the  stock  so  drowned 
was  $1,755;  second,  that  plaintiff  could  not,  by  the  exercise 
of  ordinary  care,  have  prevented  the  drowning  of  any  of  said 
stock ;  third,  that  none  of  said  stock  would  have  been  drowned 
if  there  had  been  any  open  crossing  over  appellant's  railroad; 
fourth,  that  it  was  necessary,  for  the  proper  use  of  the  premises 
by  appellee,  for  the  appellant  to  have  constructed  an  open 
crossing,  with  cattle  guards,  over  its  railway  on  said  premises. 
Upon  these  findings  by  the  jury  the  court  below  rendered 
judgment  in  favor  of  appellee  for  $1,755,  from  which  judgment 
appellant  prosecutes  this  appeal. 

Appellant  assails  the  findings  of  the  jury  as  being  contrary 
to  the  evidence  in  the  following  particulars:  First.  Because 
the  undisputed  evidence  shows  the  oversow  in  which  appel- 
lee's animals  were  lost  was  of  an  extraordinary  and  unprec- 
edented character,  occasioned  by  an  unprecedented  rainfall; 
and  the  rise  in  the  Brazos  river  and  in  the  Yegua  creek  was 
so  sudden  and  rapid  that  some,  if  not  all,  of  appellee's  stock 
would  have  been  drowned,  regardless  of  whether  said  right  of 
way  bad  been  fenced  or  open.  Second.  Because  the  evidence 
fails  to  show  that  none  of  said  stock  would  have  been  drowned 
if  appellant  bad  left  an  open  crossing  over  said  right  of  way, 
and  fails  to  show  that  the  failure  of  appellant  to  construct 


30  Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Gnlf,  etc.,  Ry.  Co.  v.  Clay 

sncb  crossing  was  the  proximate  cause  of  the  drowning  of  each 
head  of  stock  lost  by  appellee.  Third.  Because  there  is  no 
evidence  to  show  that  the  horses  and  mules  in  said  pasture 
were  in  the  habit  of  going  into  the  bills  across  the  right  of  way 
of  defendant,  or  that  the  failure  of  defendant  to  leave  an 
opening  in  the  fence  along  its  right  of  way  through  said  pasture 
was  the  proximate  cause  of  said  horses  and  mules  being 
drowned.  Fourth.  Because  the  evidence  shows  that  the 
appellee  and  his  agent  in  charge  of  said  pasture  were  guilty  of 
contributory  negligence,  which  was  the  proximate  cause  of 
the  loss  of  said  stock. 

The  evidence  in  the  record  bearing  upon  the  issues  of  fact 
thus  presented  by  appellant,  succinctly  stated,  is  as  follows: 
Plaintiff  owns  a  pasture  of  about  2,000  acres,  situated  in 
Burleson  and  Washington  counties.  Fifteen  hundred  acres  of 
this  pasture  is  in  Burleson  county,  and  lies  between  the  Brazos 
river  and  Yegua  creek.  This  creek  is  the  boundary  line  be- 
tween said  counties,  and  500  acres  of  the  pasture  is  on  the 
Washington  county  side  of  the  creek.  All  of  the  1,500  acres 
in  Burleson  county,  except  about  150  acres,  is  very  low  land, 
and  subject  to  overflow  in  any  ordinary  rise  of  the  Yegua 
creek.  The  i^o  acres  mentioned  above  is  in  the  post-oak 
hills,  above  high-water  mark,  and  never  overflows.  The  rail- 
road of  appellant  runs  along  the  foot  of  the  hills,  entirely 
through  said  pasture,  for  a  distance  of  about  2$  miles.  In 
April,  1899,  appellant  built  a  fence  along  its  right  of  way 
through  said  pasture,  and  left  no  openings  through  the  fence 
or  across  the  right  of  way.  This  fence  cut  off  the  hills  and  all 
of  the  high  land  in  said  pasture  from  the  low  land,  and  pre- 
vented the  stock  in  said  pasture  from  going  to  the  high  land 
for  protection  from  overflows.  Prior  to  the  fencing  of  said 
right  of  way  the  cattle  in  said  pasture  would  come  out  of  the 
low  land  at  night,  and  go  up  in  the  hills  to  sleep,  and  to  get 
away  from  the  flies  and  mosquitoes,  and  would  also  go  to  the 
hills  during  high  water.  When  appellant  was  building  this 
fence  appellee  requested  that  open  crossings  be  left  in  same, 
and  explained  to  appellant's  agent  the  necessity  of  having 
such  crossing  made,  in  order  to  prevent  the  drowning  of 
appellee's  stock.  The  request  for  the  crossing  or  openings  in 
the  fence  were  made  by  appellee  several  times,  but  no  cross- 
ings or  openings  of  any  kind  were  made  by  appellant  After 
the  right  of  way  was  fenced,  the  cattle  would  come  out  of  the 
bottom  at  night  and  sleep  along  the  fence,  as  near  to  the  hills 
as  possible.  Appellee  in  1S82  conveyed  to  appellant  the  right 
of  way  across  his  land  in  Burleson  county.  This  conveyance 
contains  the  following  stipulation:  "It  is  expressly  under- 
stood and  agreed  that  said  company  shall  construct  all  nec- 
essary cattle  guards,  and  road  crossings  on  the  line  of  railway 
over  my  land."  About  the  1st  of  July,  1899,  there  was  an 
unprecedented  overflow  in  the  Brazos  river  and  Yegua  creek, 
caused  by  the  heaviest  rainfall  ever  known  in  that  section  of 
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the  state.  The  water  from  this  overflow  covered  all  of  appel- 
lee's pasture,  except  the  post-oak  hills  on  the  north  side  of 
appellant's  railroad,  and  was  four  or  five  feet  deep  over 
appellant's  railroad  track,  and  the  fences  along  the  right  of 
way  were  submerged.  All  of  the  stock  in  said  pasture  on  the 
Burleson  county  side  of  the  Yegua  were  drowned,  except  a 
few  head  which  plaintiff's  agent  in  charge  of  the  stock  suc- 
ceeded in  getting  out  by  breaking  down  the  fence  along  the 
right  of  way.  Sixty-two  head  of  plaintiff's  cattle,  valued  at 
$1,005,  aQd  25  head  of  his  horses  and  mules,  valued  at  $750, 
were  drowned  in  this  pasture  during  said  overflow.  Several 
witnesses  testified  that  they  saw  bunches  of  plaintiff's  cattle 
and  horses  swim  up  to  and  along  appellant's  right  of  way 
fence,  and,  failing  to  find  any  opening,  swim  back  toward  the 
creek  and  disappear.  The  62  head  of  cattle  and  25  head  of 
horses  and  mules  lost  by  appellee  in  this  pasture  ranged  on 
the  Burleson  side  of  the  Yegna,  and  were  on  that  side  of  the 
creek  at  the  time  of  the  overflow.  The  rise  of  the  water  was 
sodden  and  rapid,  and  Mr.  Kiefer,  who  was  appellee's  agent 
in  charge  of  the  stock  in  said  pasture,  testifies  that  from  the 
time  the  water  commenced  to  rise  he  could  not  have  gone  in 
and  gotten  the  stock  out,  before  the  water  was  all  over  the 
pasture;  that  he  tried  to  save  the  cattle,  and  did  save  a  few 
of  them,  by  breaking  down  appellant's  fence;  and  that  it  was 
impossible  to  get  the  stock  oat,  because  there  were  no  open- 
ings in  appellant's  fence.  He  further  testified  on  cross-exam- 
ination that  he  supposed  be  could  have  cut  the  fence,  but  that 
he  did  not  try  to  do  it,  and  that,  if  he  had  had  help  enough, 
he  might  have  knocked  the  staples  out  and  mashed  the  wire 
down.  Appellee  was  sick  at  the  time  of  the  overflow,  and 
unable  to  do  anything  towards  saving  his  stock.  There  are 
no  knolls  or  high  places  in  the  bottom  lands  in  appellee's 
pasture,  but  there  is  a  slight  depression  between  the  railroad 
and  the  Yegua;  and,  when  the  creek  overflows,  the  water 
runs  into  this  depression  before  it  covers  all  the  land  between 
it  and  the  creek.  This  depression  or  "slough,"  as  some  of  the 
witnesses  call  it,  is  not  more  than  a  foot  deep.  It  is  not 
shown  at  what  hour  the  pasture  was  overflowed, — whether  in 
the  day  or  night, — but  it  remained  under  water  for  several 
days.  In  any  ordinary  overflow  the  water  covered  all  of  the 
pasture  between  the  railroad  and  creek,  and  was  deep  enough 
to  drown  any  stock  that*  might  be  confined  in  the  pasture. 
After  the  overflow  the  carcasses  of  about  60  head  of  stock 
were  found  in  the  pasture;  some  of  the  carcasses  being  found 
along  the  right  of  way  fence. 

We  think  the  evidence  is  sufficient  to  sustain  the  finding  of 
the  jury  that  all  of  the  stock  of  appellee  drowned  in  said 
pasture  were  drowned  because  of  the  negligent  failure  of  appel- 
lant to  construct  the  necessary  open  crossings  over  its  railroad. 
This  is  not  shown  by  direct  evidence,  and,  in  the  very  nature 
of  things,  could  not  be  so  shown ;  but,  from  all  the  facts  and 
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circumstances  established  by  the  evidence,  the  jury  were 
warranted  in  concluding  that,  bat  for  the  negligence  of  appel- 
lant in  failing  to  leave  openings  in  its  fence,  all  of  appellee's 
stock  would  have  been  saved.  The  instinct,  of  animals  im- 
pels them  to  flee  from  danger,  and  the  habit  of  horses  and 
cattle  to  go  from  the  low  places  to  the  higher  to  escape  from 
rising  water  is  a  matter  of  common  knowledge.  In  addition 
to  these  known  facts,  there  is  positive  testimony  in  the  rec- 
ord to  the  effect  that  the  stork  in  this  pasture,  before  appellant 
built  the  fence  along  its  right  of  way,  were  in  the  habit  of  going 
up  into  the  hills  to  sleep  at  night,  and  also  went  there  whenever 
there  was  an  overflow  of  the  bottom  lands.  When  this  overflow 
came,  numbers  of  plaintiff's  animals  were  seen  to  swim  to  and 
along  this  fence  in  an  effort  to  reach  the  bills.  The  fence  was 
2k  miles  long,  and  the  evidence  does  not  show  bow  much  of 
this  distance  was  within  the  observation  of  the  witnesses  who 
testify  to  seeing  stock  swim  up  to  the  fence  and  try  to  get 
through ;  and  the  conclusion  reached  by  the  jury  that  all  of 
the  stock  reached  the  fence,  and  would  have  gotten  to  the 
hills  and  been  saved  had  appellant  left  the  necessary  openings 
in  said  fence,  is  not  unreasonable  or  improbable.  Appellant 
refused  to  leave  an  open  crossing  over  the  railroad  after  being 
warned  of  the  probable  consequences  of  its  failure  to  do  so. 
Having  cut  off  the  stock  in  said  pasture  from  their  only  way  of 
escape  from  the  flood,  appellant  should  not  escape  the  natural 
and  probable  consequence  of  its  negligence  merely  because  it 
is  possible  that  some  of  said  stock  would  have  been  lost  if  it 
had  been  guilty  of  such  negligence.  The  building  of  the  fence 
by  appellant  without  the  necessary  openings  was  an  efficient 
and  probable  cause  of  the  loss  of  all  of  the  stock  in  said  pas- 
ture ;  and  the  jury  having  found,  upon  all  the  facts  in  evidence, 
that  such  negligence  on  the  part  of  appellant  was  the  proxi- 
mate cause  of  the  loss  of  all  of  said  stock,  we  cannot  disturb 
that  finding.  The  fact  that  the  overflow  in  which  this  stock 
was  drowned  was  unprecedented  in  its  suddenness,  and  in  the 
height  to  which  the  water  rose,  in  no  way  affects  the  question 
of  appellant's  negligence,  because  the  evidence  shows  that  the 
stock  in  this  pasture  would  have  been  drowned  in  any  ordi- 
nary overflow  after  appellant  constructed  its  fence  without 
making  the  necessary  openings  in  the  same.  This  disposes  of 
the  first  two  of  appellant's  objections^  the  verdict. 

The  character  of  the  overflow  is  material  only  on  the  ques- 
tion of  contributory  negligence  on  the  part  of  plaintiff  and  his 
agent.  We  are  of  opinion  the  evidence  does  not  raise  the 
issue  of  contributory  negligence.  The  undisputed  evidence 
is  that  the  plaintiff  was  sick  in  bed  at  the  time  of  the  over- 
flow, and  was  unable  to  do  anything  towards  saving  his  stock. 
Mis  agent,  Kiefer,  testifies  that  he  did  everything  in  his 
power  to  save  the  stock,  and  did  save  some  of  them,  by  pulling 
or  breaking  down  a  portion  of  appellant's  fence,  and  that  the 
water  rose  so  rapidly  that  it  was  impossible  to  get  the  cattle 
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oat  before  the  pasture  was  submerged.  The  burden  was  upon 
the  appellant  to  show  contributory  negligence  on  the  part  of 
appellee  or  his  agent,  and  the  only  suggestion  of  such  negli- 
gence found  in  the  evidence  is  the  statement  of  the  witness 
Kiefer,  on  cross-examination,  that  he  supposed  he  might  have 
cut  the  fence,  and  got  the  cattle  out  in  that  way.  This  was 
not  followed  up  by  appellant,  and  the  witness  was  not  asked 
why  he  did  not  cut  the  fence.  It  is  not  shown  that  Kiefer  had 
any  implement  or  tool  with  which  to  cut  the  wire ;  nor  is  it 
shown  when  he  arrived  on  the  scene,  or  the  condition  of  the 
water  in  the  pasture  at  the  time  he  got  there.  The  evidence 
does  show  that  the  fence  was  submerged,  and  if  this  was  the 
condition  when  Kiefer  reached  the  pasture,  and  he  had  no 
tool  with  which  to  cut  the  fence,  then,  certainly,  the  con- 
clusion that  he  was  not  guilty  of  contributory  negligence  in 
not  cutting  or  attempting  to  cut  the  fence  is  one  about  which 
reasonable  minds  cannot  differ.  We  think  the  verdict  of  the 
jury  upon  this  issue  is  sustained  by  the  uncontradicted  evi- 
dence in  the  case. 

Appellant's  fourth  objection  to  the  verdict,  on  the  ground 
that  same  is  contrary  to  the  evidence,  in  that  there  is  no  evi- 
dence showing  that  the  horses  and  mules  drowned  in  said 
pasture  were  in  the  habit  of  going  into  the  hills  across  appel- 
lant's right  of  way,  or  that  the  fence  was  the  proximate  cause 
of  said  horses  and  mnles  being  drowned,  is,  we  think,  without 
merit  It  is  true,  the  witnesses  only  use  the  word  "cattle" 
in  speaking  of  the  habit  of  the  animals  in  the  pasture  of  going 
to  the  hills  to  sleep  and  to  escape  high  water,  but  we  think 
it  a  fair  inference  from  all  the  testimony  that  the  witnesses 
used  the  word  "cattle"  in  this  connection  in  its  broadest 
sense,  and  intended  by  its  use  to  inclnde  all  of  the  animals 
in  the  pasture.  But  be  this  as  it  may,  as,  before  said,  we 
think  the  habit  of  horses  and  mules  in  this  regard  is  a  matter 
of  snch  common  knowledge  that  it  could  have  been  properly 
considered  by  the  jury  without  the  introduction  of  any  evi- 
dence on  the  subject. 

It  was  not  error  for  the  court  to  refuse  to  allow  the  appel- 
lant to  prove  by  the  appellee  that  he  knew  the  condition  of 
his  pasture  and  its  liability  to  overflow,  and  that  appellant 
had  left  no  openings  in  its  right  of  way  fence,  at  the  time  he 
put  his  stock  in  said  pasture,  and  was  aware  of  the  danger  to 
his  stock  for  a  long  time  prior  to  the  overflow.  Appellant 
contends  that  this  testimony  was  admissible  for  the  purpose 
of  showing  contributory  negligence  on  the  part  of  appellee  in 
placing  his  stock  in  said  pasture,  and  in  allowing  them  to  re- 
main there,  knowing  the  danger  to  which  they  were  exposed. 
The  proposition  under  this  assignment  is,  in  substance,  that 
appellee  should  have  abandoned  the  use  of  his  pasture  after 
appellant  constructed  its  fence,  and  sued  appellant  for  the 
depreciation  in  the  value  of  his  land  caused  by  the  negligent 
construction  of  said  fence.     This  exact  question  has  been 
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decided  by  out  supreme  court  adversely  to  the  appellant's 
contention.  The  owner  of  property  is  entitled  to  nse  it  in 
any  lawful  manner  he  may  desire  for  any  purpose  for  which  it 
is  adapted,  and  he  cannot  be  deprived  of  such  use  merely  be- 
cause damage  may,  under  certain  contingencies  made  possible 
by  the  wrongful  act  of  another,  thereby  result.  In  the  case  of 
Clark  v.  Dyer,  8i  Tex.  344,  16  S.  W.  1063,  our  supreme  court 
say:  "The  law  does  not  require  that  the  owner  shall  preserve 
and  guard  his  premises  from  the  effects  of  injuries  caused  by 
the  wrongful  act  of  another,  before  he  is  justified  in  the  use 
thereof.  A  different  rule  would  virtually  deprive  the  owner  of 
the  beneficial  rights  that  flow  from  and  are  incident  to  the 
enjoyment  of  bis  estate;  for  an  attempted  use  would  always 
be  defeated  by  results  that  would  flow  from  the  wrongful  acts 
of  the  promoter  of  the  injury,  he  being  permitted  to  say,  'You 
cannot  hold  me  for  the  results  of  my  wrong,  because  you 
should  have  anticipated  injury  would  flow  therefrom,  and  you 
should  have  guarded  against  it.'  The  law  will  not  allow  the 
promoter  of  the  wrong  to  so  deprive  the  owner  of  the  use  of 
his  premises,  or  require  him  to  use  it  at  bis  peril."  In  the 
case  cited  the  question  under  consideration  was  the  right  of 
the  owner  of  the  premises  to  recover  for  the  value  of  crops 
destroyed  by  an  overflow,  the  damage  caused  by  the  said  over- 
flow being  due  to  the  negligent  construction  of  an  embank- 
ment by  the  defendant.  The  embankment  was  constructed 
long  prior  to  the  planting  of  the  crop,  and  the  plaintiff  knew 
at  the  time  he  planted  said  crop  the  damage  that  would  accrue 
to  same  by  reason  of  the  negligent  construction  of  said  em- 
bankment, in  event  of  an  overflow.  We  think  this  decision 
is  conclusive  of  the  question  raised  by  this  assignment. 

Appellant's  seventh  assignment  complains  of  the  refusal  of 
the  trial  court  to  submit  to  the  jury  the  question  of  contribu- 
tory negligence  on  the  part  of  appellee's  agent,  Kiefer,  in 
failing  to  cut  appellant's  fence  after  be  found  that  the  pasture 
had  overfiowed,  and  appellee's  stock  were  in  danger.  As  be- 
fore stated,  we  do  not  think  the  evidence  on  this  point  raises 
the  issue  of  contributory  negligence,  and  for  this  reason  the 
charge  was  properly  refused. 

Appellant,  in  its  remaining  assignments,  urges  that  the 
court  erred  in  allowing  appellee  to  prove  that  an  open  crossing 
over  appellant's  railroad  was  necessary  for  the  proper  use  of 
his  premises,  and  in  submitting  such  issue  to  the  jury.  The 
contentions  under  these  assignments  are:  First,  that,  under 
the  stipulation  contained  in  the  deed  from  appellee  for  the 
right  of  way,  he  was  not  entitled  to  an  open  crossing;  second, 
that,  if  the  stipulation  be  a  contract  for  an  open  crossing,  it 
is  void,  as  against  public  policy;  third,  that  in  the  absence  of 
a  contract  the  appellee  would  not,  under  the  law,  be  entitled 
to  an  open  crossing.  The  language  in  the  deed,  as  before 
stated,  is,  "Said  company  shall  construct  all  necessary  cattle 
guards  and  road  crossings  on  the  line  of  said  railway  over  my 
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land."  It  is  unnecessary  for  ns  to  determine  whether  this 
language,  by  express  terms,  contemplates  an  open  crossing. 
It  does  expressly  contract  for  all  necessary  crossings,  and  it 
would  seem  that,  under  the  contract,  plaintiff  would  be 
entitled  to  show  what  character  of,  and  how  many,  crossings 
were  necessary  for  the  proper  use  of  his  premises.  The  ques- 
tion of  the  validity  of  a  contract  which  provides  that  a  private 
crossing  over  a  railroad  shall  be  left  open  was  raised  by  this 
appellant  in  the  case  of  Railway  Co.  v.  Schawe  (Tex.  Civ. 
App.)  55  S.  W.  357;  and  the  court  of  civil  appeals  for  the 
Third  district,  in  their  opinion  in  said  case,  hold  that  such 
contract  is  not  against  public  policy.  We  are  not  inclined  to 
question  the  soundness  of  that  opinion.  Under  the  common 
law,  the  owner  of  land  over  which  a  railroad  is  constructed 
is  entitled  to  a  way  of  necessity  over  such  railroad.  Such 
way  must  be  adequate  and  reasonably  convenient,  and  suffi- 
cient to  meet  the  necessities  of  the  owner.  This  common-law 
right  has  not  been  abridged  or  restricted  by  our  statutes  upon 
the  subject,  and,  if  it  were  necessary  for  the  proper  use  of 
appellee's  premises  that  an  open  crossing  be  left  over  appel- 
lant's railroad,  appellee  was  entitled  to  show  such  necessity, 
and  its  existence  enforced  upon  the  appellant  the  duty  of  con- 
structing such  crossing.  Railway  Co.  v.  Chenault  (Tex.  Civ. 
App.)  oo  S.  W.  58. 

We  think  there  is  no  reversible  error  shown  in  the  record  of 
this  case,  and  the  judgment  of  the  court  below  is  affirmed. 
Affirmed. 

Dolph  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Errors  of  Connecticut,  March  5, 1902.) 

[51  Atl.  Rep.  525.] 

Accident    at  Crossing — Right  to  Rely  on    Presence  of  Flagman   Not 
Required  by  Law.* 

Where  a  railroad  company  has  voluntarily  maintained  a  flag-man  at  a 
grade  crossing  for  fire  years  to  warn  people  of  the  approach  of  trains 
not  stopping  at  that  point,  one  knowing  that  fact  had  the  same  right  to 
rely  on  the  absence  of  the  flagman  as  indicative  of  safety  as  though  he 
had  been  maintained  by  order  of  the  railroad  commissioners. 
Same — K  i  gnal  s- —  Evidence. 

Where  plaintiff  was  injured  by  collision  with  a  train  while  driving 
across  a  railroad  at  a  grade  crossing,  and  the  conductor  has  testified 
that  the  whistle  was  blown,  it  was  not  error  to  allow  him  to  testify  that 
he  made  a  remark  to  the  engineer  at  the  time  of  the  accident,  but  not 
what  the  remark  was. 

Appeal  from  superior  court.  New  Haven  county;  Ralph 
Wheeler,  Judge. 

Action  by  Samuel  Dolph  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  From  a  judgment  for  nominal 
damages  only,  plaintiff  appeals.     Reversed. 

;  3  Rap.  &  Mack's 


36  Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Dolph  v.  New  York,  etc,  H.  Co 

Seymour  C.  Loomis  and  Rufus  S.  Pickett,  for  appellant 

George  D.  Watroas  and  Harry  G.  Day,  for  appellee. 

TORRANCE,  C.  J.  On  the  20th  of  July,  1899,  about  mid- 
day, the  plaintiff,  in  a  business  wagon,  attempted  to  drive  over 
that  part  of  a  highway  in  Guilford  crossed  by  the  tracks  of 
the  defendant  at  grade;  and  while  so  doing  a  passing  train 
struck  and  killed  the  horse  attached  to  the  wagon,  demolished 
the  wagon,  and  inflicted  severe  bodily  injuries  upon  the  plain- 
tiff. The  trial  court  had  found  that  in  causing  this  accident 
the  defendant  was  guilty  of  negligence,  in  not  having  a  flag- 
man at  the  crossing,  and  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  in  not  exercising  due  care  in  attempting 
to  pass  the  crossing.  These  conclusions,  based  upon  the 
subordinate  facts  set  forth  at  length  in  the  record,  are  fully 
warranted  by  the  facts  so  set  forth,  and  will  not  be  reviewed 
by  this  court,  unless  it  be  shown  that  the  trial  court  com- 
mitted some  error,  reviewable  here,  in  reaching  them. 

The  plaintiff  has  assigned  a  number  of  errors  relating  to  the 
action  of  the  trial  court  in  overruling  his  claims  of  law,  which 
he  says  affected,  or  may  have  affected,  the  trial  court  in  reach- 
ing its  conclusion  that  the  plaintiff  was  guilty  of  contributory 
negligence.  One  of  these  is,  we  think,  well  taken,  and  the 
rest  are  not.  The  court  erred  in  overruling  the  plaintiff's 
seventh  claim  of  law.  That  claim  reads  as-  follows:  "That 
upon  the  facts  the  plaintiff  had  the  same  right  to  rely  upon  the 
absence  of  the  flagman  as  he  would  have  had  if  the  flagman 
had  been  ordered  by  the  railroad  commissioners."  A  flagman 
had  been  maintained  daily  at  this  crossing  for  five  years  to 
warn  people  of  the  approach  of  all  regular  trains  not  stopping 
at  Guilford.  During  all  this  time,  in  the  daytime,  the  pres- 
ence of  the  flagman  at  the  crossing  was  to  the  general  public 
indicative  of  danger,  and  his  absence  indicative  of  safety.  He 
was  maintained  there,  it  is  true,  by  the  defendant  of  its  own 
motion,  and  without  orders  to  that  effect  from  the  railroad 
commissioners;  but  he  was  maintained  there,  and,  the  public, 
naturally  enough,  in  using  the  crossing,  relied,  and  to  some 
extent  were  entitled  to  rely,  upon  his  absence  there  as  indi- 
cative of  safety,  and  to  govern  their  conduct  accordingly. 
Their  conduct  was  governed  by  the  fact  that  a  flagman  was 
maintained  there,  and  not  at  all  by  the  fact  that  he  was  not 
so  maintained  by  order  of  the  railroad  commissioners.  The 
plaintiff,  as  he  approached  this  crossing  on  the  day  of  the 
accident,  knew  that  a  flagman  had  been  maintained  there  for 
years  in  times  of  danger,  and  he  noticed  bis  absence  at  this 
time;  and  he  had  a  right  to  rely  upon  such  absence  as 
indicative  of  safety,  to  the  same  extent  as  he  would  have  had 
if  the  flagman  had  been  maintained  by  order  of  the  railroad 
commissioners.  In  holding  otherwise  the  court  erred  in  a 
point  that  may  have  affected  the  conclusion  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

The  plaintiff  complains  of  a  ruling  of  the  court  upon  evi- 
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dence.  To  show  that  the  attention  of  the  conductor  of  the 
train  that  injured  the  plaintiff  had  been  called  at  the  time  of 
the  accident  to  the  fact  that  the  whistle  had  been  blown,  the 
conductor,  in  his  deposition,  was  permitted  to  state  that  at 
the  time  of  the  accident  he  made  a  remark  to  the  engineer, 
but  not  what  the  remark  was.  We  think  the  ruling  upon  this 
point  was  correct.  There  was  nothing  erroneous  in  allowing 
the  witness  to  state  a  fact  that  would  enable  him  to  remember 
that  the  whistle  had  been  blown. 

For  the  error  in  overruling  the  plaintiff's  seventh  claim  of 
law,  the  judgment  is  set  aside,  and  a  new  trial  is  granted. 
The  other  judges  concurred. 


Todd  et  al.  v.  Philadelphia  &  R.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  Feb,  24, 1901.) 

[51  Atl.  Rep.  332.] 

Injury  to  Boy  Attempting  to  Climb  over  Train  Obstructing  Crossing. 

Under  Act  March  20,  1845,  declaring1  the  blocking1  of  a  public  crossing 
with  cars  illegal,  and   prohibiting  it  under  a  penalty,  obstruction  rff   a 
crossing  with  a  train,  in  attempting1  to  get  over  which  a  pedestrian  is 
injured,  is  prima  facie  negligence. 
Same — Contributory  Negligence.* 

Whether  a   boy  10  years  old,  injured  while   attempting  to  get  over  a 
train  standing  across  a  street,  and  which  started  up  while  he  was  on  it, 
without  warning,   ought  to  have  avoided   the  accident  by  going  along 
the  sidewalk  of  the  cross  street,  is  a  question  for  the  jury. 
Case  at  Bar. 

Plaintiff's  case,  as  made  out  by  himself,  though  contradicted  by  one 
of  his  witnesses  and  all  of  defendant's,  is  for  the  jury. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Action  by  Robert  T.  Todd  and  William  D.  Todd,  a  minor, 
by  Robert  T.  Todd,  his  father  and  next  friend,  against  the 
Philadelphia  &  Reading  Railway  Company.  Judgment  for 
defendant.     Plaintiffs  appeal     Reversed. 

Clarence  Vanderslice  and  J.  M.  Vanderslice,  for  appellants. 

Gavin  W.  Hart,  for  appellee. 

BROWN,  J.  William  D.  Todd,  the  minor,  who  sues  by  his 
father,  Robert  T.  Todd,  alleges  that  he  was  injured  while 
attempting  to  cross  over  a  train  of  the  defendant  company, 
which,  when  he  got  on  it,  was  standing  still,  and  obstructing 
the  public  crossing,  and  started,  without  any  notice  or  warn- 
ing before  be  got  on  it  that  it  was  about  to  start.  He  testified, 
in  May,  iooi,  that  he  was  between  n  and  12  years  of  age,  and 
that  in  July  of  the  preceding  year  he,  with  some  other  boys, 
was  od  nis  way,  on  Germantown  avenue,   in  the  city  of 

*See  generally,  8  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  423  et  seq.  ;  South- 
ern Ry.  Co.  v.  Prather,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  832,  and  notes, 
834  et  seq.  ;  3  Rap.  A  Mack's  Dig.  622  et  seq. 
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Philadelphia,  to  a  swimming;  pool  at  Laurel  and  Beach  streets. 
Germantowa  avenue  rnns  in  a  northwesterly  direction  from 
Front  street,  and  intersects  Second  street  obliquely.  When 
the  boys  reached  the  intersection  of  these  two  streets,  they 
found,  according  to  young  Todd's  testimony,  the  crossing  at 
Second  street  obstructed  by  a  train  of  the  defendant.  Plain- 
tiff and  one  of  his  companions  sat  down  on  the  curb,  and,  after 
waiting  a  while,  be  said  he  was  going  to  get  across;  that  he 
got  on  the  car,  and,  when  on  it,  it  started;  that  before  he  got 
on  he  had  no  notice  that  the  train  was  about  to  start;  that 
when  he  was  getting  down  he  came  in  contact  with  a  car 
standing  on  a  siding,  and  was  thrown  under  the  wheels  of  the 
car  from  which  he  was  trying  to  alight,  and  sustained  most 
serious  injuries.  The  track  of  the  railroad  company  does  not 
cross  Second  street,  but,  at  the  intersection  of  the  avenue  and 
street  extends  from  the  former  up  the  latter.  The  obstruction 
was,  as  stated  by  the  injured  boy,  not  only  over  the  Second 
street  crossing,  but  extended  up  the  street.  He  says  there 
were  more  than  three  cars  behind  the  car  over  which  he 
crossed.  There  was  other  testimony  that  the  end  of  the  train 
was  on  Second  street,  north  of  Germantown  avenue,  and  that 
the  crossing  of  the  street  was  completely  obstructed. 

The  obstruction  of  a  street  crossing  by  a  railroad  company 
in  unnecessarily  stopping  its  cars  upon  it  is  unlawful.  In 
plain  terms  the  act  of  March  zo,  1845,  declares  the  blocking 
up  of  a  public  crossing  with  locomotives  or  cars  to  be  illegal, 
and  prohibits  it  under  a  penalty.  The  obstruction  complained 
of  in  this  case  was  prima  facie  evidence  that  the  defendant 
was  guilty  of  negligence,  and,  to  establish  its  innocence,  the 
burden  was  upon  it  to  satisfy  a  jury  that  the  obstruction  had 
not  continued  for  an  unreasonable  time,  and  could  not  have 
been  avoided  by  the  exercise  of  proper  care  and  diligence;  in 
other  words,  the  burden  was  upon  the  company  to  prove  that 
under  all  the  circumstances  there  had  not  been  an  absence  of 
care  on  its  part.  No  such  proof  was  offered.  If  any  bad  been 
presented,  the  sufficiency  of  it  would  have  been  for  the  jury. 

No  reason,  it  is  to  be  regretted,  was  given  by  the  learned 
judge  below  for  taking  the  case  from  the  jury.  Under  Ranch 
v.  Lloyd,  31  Pa.  358,  72  Am.  Dec.  747,  Railroad  Co.  v.  Kelly, 
Id.  372,  and  Railroad  Co.  v.  Layer,  112  Pa.  41S,  3  Atl.  874,  no 
matter  what  has  been  held  in  other  states,  with  us  the  case 
was  clearly  for  the  jury's  determination.  The  two  reasons 
urged  here  why  the  instruction  to  find  for  the  defendant  was 
proper  are:  First,  "the  tail  end  of  the  train  wasat  the  cross- 
ing," and  the  boy  could  readily  have  passed  around  it;  and, 
second,  "plaintiff  could  have  continued  along  the  sidewalk 
where  he  was  walking,  and  would  not  have  been  injured. ' '  If 
these  were  the  grounds  relied  upon  in  the  court  Mlow,  they 
were  untenable.  While  one  of  the  witnesses  called  for  the 
plaintiff  testified  that  the  last  car  was  at  the  crossing,  the 
plaintiff  himself  stated  that  there  were  more  than  three  cars 
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behind  the  car  over  which  he  crossed ;  and  David  Strain, 
called  by  the  defendant,  in  his  examination  in  chief  testified 
that  four  or  five  cars  passed  over  the  boy.  Other  witnesses 
called  by  the  defendant  testified  that  the  train  extended  up 
Second  street.  This  testimony  sufficiently  disposes  of  appel- 
lee's first  reason  for  sustaining  the  judgment;  and  nothing 
more  need  be  said  as  to  the  second  than  that  it  aska  for  the 
enforcement  of  a  rale  which  might  be  applied  if  an  adult  per- 
son, and  not  a  boy  of  io  years  of  age,  was  seeking  to  recover. 
It  was  for  the  jury,  and  not  for  the  court,  to  determine  whether 
this  boy  ought  to  have  avoided  the  accident  by  doing  what 
appellee,  in  this  second  reason,  insists  he  ought  to  have  done. 
It  is  true  the  boy  was  contradicted  by  his  own  witness  Joseph 
Froelich  as  to  how  he  was  injured.  According  to  the  testi- 
mony of  that  witness,  he  had  safely  crossed  over  the  cars,  and, 
after  he  was  down  on  the  street,  he  jumped  on  the  moving 
train,  and  when  about  to  alight,  was  struck  in  the  head  by 
the  box  car,  and  thrown  nnder  the  wheels.  Testimony  offered 
by  the  defendant  was  to  the  same  effect;  but  plaintiff's  case, 
as  made  out  by  himself,  though  contradicted  by  one  of  his  own 
witnesses  and  by  all  called  by  the  defense,  was  for  the  jury. 
Ely  v.  Railway  Co.,  158  Pa.  233,  27  AtL  970;  Bardv.  Railway 
Co.,  199  Pa".  94.  48  AtL  684. 
judgment  reversed,  and  venire  facias  de  novo  awarded. 


McNab  et  al.  v.  United  Railways  &  Electric  Co.  of 
Baltimore  City. 

{Court  0/ Appeals  of  Maryland,  March  6, 1903.) 

[51  AtL  Rep.  421.] 

Accident  at  Crossing—  Attempting  to  Drive  over  Tracks  in  Front  of 
Approaching  Electric  Car.* 
Plaintiff,  while  driving  in  the  country  across  an  electric  railway,  col- 
lided with  a  car.  As  she  drove  onto  the  tracks,  she  saw  no  car  on  the 
first  track.  Jnst  before  driving  onto  the  second  track,  she  looked  in  the 
other  direction,  and  saw  a  car  within  40  feet,  coining'  at  the  rate  of  20  to 
25  miles  an  hour.  Instead  of  stopping,  she  applied  the  whip,  and  crossed 
the  track,  the  car  striking*  the  rear  wheels  of  the  buggy  throwing  her 
out.  She  testified  on  cross-examination  that  the  mare  she  was  driving 
was  not  at  all  afraid  of  the  cars,  and  that  there  was  nothing,  so  far  as 
the  mare's  nervousness  was  concerned,  which  would  prevent  letting  the 
car  pass  in  front,  only  that  she  never  backed  if  she  could  go  forward. 
It  was  admitted  that  the  motorman  was  negligent  in  not  ringing  the 
bell :  held,  that  plaintiff's  own  negligence  was  the  proximate  cause  of 
the  injury. 

*As  to  the  duty  to  stop,  look,  and  listen  before  crossing  railroad  tracks, 
see  Ayres  v.  Pittsburgh,  etc.,  Ry.  Co.  (Peon.),  1  R.  R.  R.  206,  24  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  206,  and  foot-note. 

As  to  whether  failure  to  give  statutory  signals  will  entitle  one  guilty 
of  contributory  negligence  in  attempting  to  cross  before  moving  train 
to  recover,  see  Silcock  v.  Rio  Grande  W.  Sy.  Co.  (Utah),  18  Am.  ft  Eng. 
R.  Cas.,  N.  S.,  459,  and  foot-note,  466. 
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Same — Same. 

There  is  do  aur.h  difference  between  an  electric  railway  in  the  country 
and  a  steam  railway  aa  to  render  what  would  be  contributory  negligence 
aa  respects  crossing1  a  steam  railway  due  care  aa  respects  crossing'   an 
electric  railway. 
Same—Same —  Negligence. 

Where  the  contributory  negligence  of  plaintiff  was  later  in  time  than 
the  negligence  of  the  electric  railway,  the  rule  that,  though  plaintiff 
was  guilty  of  negligence,  she  could  recover  if  the  company's  servants 
were  blamable  for  malting  no  effort  to  avoid  the  consequence  of  her 
negligence,  does  not  apply. 

Appeal  from  Baltimore  city  court;  Henry  Stockbridgc, 
Judge. 

Action  by  Ida  C.  McNab  and  husband  against  the  United 
Railways  &  Electric  Company  of  Baltimore  City.  From  a 
judgment  for  defendant,  plaintiffs  appeal.     Affirmed, 

Argued  before  McSHERRY.  C.  J.,  and  FOWLER,  BRIS- 
COE, BOYD,  PAGE,  PEARCE,  SCHMUCKER,  and 
JONES,  JJ. 

Edward  L.  Ward,  for  appellants. 

Geo.  Dobbin  Penniman  and  Fielder  C.  Slingluff,  for 
appellee. 

McSHERRY,  C.  J.  This  is  a  negligence  case!  The  suit 
was  brought  by  Mrs.  Ida  C.  McNab  and  her  husband  against 
the  United  Railways  &  Electric  Company  of  Baltimore  City 
to  recover  damages  for  an  injury  sustained  by  Mrs.  McNab. 
The  injury  was  caused  by  a  car  of  the  railway  company  collid- 
ing with  a  vehicle  driven  by  Mrs.  McNab,  and  it  occurred  at 
a  point  where  a  public  thoroughfare  intersects  and  crosses  the 
tracks  of  the  appellee's  railway  in  Baltimore  county.  The  case 
was  taken  from  the  jury  by  the  trial  court  on  the  ground  that 
the  plaintiff  had,  by  her  own  negligence,  directly  contributed 
to  the  injury  which  happened  to  her;  and  in  obedience  to  the 
court's  instruction  a  verdict  was  rendered  in  favor  of  the 
company.  From  the  judgment  entered  thereon  the  pending 
appeal  was  taken,  and  the  single  question  is,  was  the  court 
below  right  in  withdrawing, the  case  from  the  jury? 

The  position  taken  by  the  appellee  in  this  court  as  well  as 
in  the  court  below  concedes  that  the  railway  company's  em- 
ployees were  guilty  of  negligence,  and  the  contention  is  and 
was  that  there  can  be  no  recovery  because  Mrs.  McNab,  by 
her  own  negligence,  contributed  to  the  infliction  of  the  injury 
which  befell  her.  Contributory  negligence  is  simply  negli- 
gence, and  is,  like  primary  negligence,  relative,  and  not  abso- 
lute; and,  being  relative,  it  is  dependent  on  the  peculiar 
circumstances  of  each  particular  case.  There  are  many  acts 
which  would  not  be  negligent  when  done  under  some  con- 
ditions, though  the  same  acts,  if  done  under  different  condi- 
tions, might  be  highly  negligent ;  and  this  is  equally  true  of 
contributory  negligence.  So,  ultimately,  in  every  case  of  this 
character,  it  becomes  necessary  to  view  the  entire  surround- 
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ings  to  determine  whether  either  primary  or  contributory 
negligence  had  been  established.  Woodtawn  avenue,  in 
Baltimore  county,  intersects  at  right  angles  the  Frederick 
turnpike  road.  The  turnpike  road  runs  east  and  west,  and 
Woodlawn  avenue,  which  is  6o  feet  wide,  runs  north  and  south. 
The  tracks  of  the  electric  railway  company  are  laid  along  the 
north  side  of  the  turnpike  road.  Cars  going  eastwardly — that 
is,  towards  Baltimore  city — run  on' the  south  track,  or  the 
track  farthest  away  from  the  northern  margin  of  the  turnpike 
road.  The  regulations  of  the  company  require  that  a  gong 
shall  be  sounded  by  the  motorman  upon  approaching  this 
crossing.  On  the  afternoon  of  July  29,  1899,  about  2:30,  Mrs. 
McNab,  in  company  with  another  lady,  was  driving  in  an 
open  phaeton  along  the  center  of  Woodlawn  avenue  south- 
wardly towards  the  Frederick  turnpike  road,  and  therefore 
towards  the  car  tracks.  These  tracks  are  built  like  the  tracks 
of  a  steam  railway.  The  rail  is  a  T  rail  spiked  to  cross-ties, 
and  the  roadbed  is  ballasted  with  broken  stone.  The  con- 
struction out  in  the  open  country,  where  this  accident  hap- 
pened, is  altogether  different  from  that  upon  the  city  streets, 
where  flat  rails  are  used,  and  where  no  cross-ties  are  visible. 
The  rate  of  speed  at  which  the  cars  run  in  the  country  is  from 
30  or  25  miles  an  hour,  whilst  that  permitted  in  the  city  is 
very  much  less.  The  danger  of  collision  with  a  car  is  far 
more  imminent  when  crossing  these  tracks  in  the  country  than 
it  is  when  driving  over  or  along  street  railway  tracks  in  a  city ; 
and  this  is  so  because  of  the  difference  in  the  speed  of  the 
cars  and  in  the  construction  of  the  roadbed.  As  Mrs.  McNab 
approached  the  tracks,  her  horse  was  in  a  trot  She  slowed 
down,  but  did  not  come  to  a  stop.  She  looked  to  see  if  a  car 
was  approaching  from  Baltimore  (that  would  be  a  car  going 
westwardly  on  the  north  track,  or  the  track  nearest  to  her). 
Seeing  no  car  on  that  track,  and  hearing  no  gong  sounded, 
she  drove  forward,  and  when  her  horse  got  in  the  space  be- 
tween the  north  and  south  set  of  tracks,  she  saw  a  car 
approaching  at  a  high  rate  of  speed  on  the  south  track,  going 
towards  Baltimore,  and  not  more  than  40  feet  distant  from 
her.  The  horse  she  was  driving  was  perfectly  gentle,  and 
accustomed  to  cars.  The  place  the  plaintiff  was  in  when  she 
saw  the  approaching  car  was  a  place  of  safety  so  far  as  any 
danger  from  that  car  was  concerned.  Instead  of  stopping  or 
backing  the  horse,  or  turning  its  head  aside,  so  as  to  let  the 
car  pass  entirely  clear  of  the  horse,  she  gave  the  horse  a  stroke 
with  the  whip  that  she  carried,  and  attempted  to  cross  the 
south  track  in  advance  of  the  car,  then  rapidly  moving  towards 
her  on  that  same  track.  The  horse  got  across,  but  the  car 
struck  the  rear  wheels  of  the  carriage,  and  threw  both  occu- 
pants out  upon  the  turnpike  road,  considerably  bruising  and 
hurting  Mrs.  McNab.  Upon  cross-examination  Mrs.  McNab 
was  asked  whether  the  mare  she  was  driving  was  afraid  of  the 
cars,  and  she  answered,  "Not  at  all,  and  she  is  not  afraid  yet. " 
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She  was  also  asked,  "You  knew  the  cars  could  pass  her  with- 
out her  being  afraid?"  and  her  reply  was,  "Yes,  sir."  The 
following  question  was  then  put  to  her:  "Then  there  was 
nothing,  as  far  as  the  mare's  nervousness  was  concerned, 
which  would  prevent  yon  palling  her  back,  and  letting  the  car 
pass  in  front?"  and  her  answer  was,  "Nothing  at  all;  only  I 
never  back  if  I  can  go  forward."  It  is  perfectly  obvions  from 
the  plaintiff's  own  testimony  that  when  she  saw  the  approach- 
ing car  she  was  in  a  place  of  safety;  that  by  staying  for  a 
moment  where  she  then  was  she  would  not  have  incurred  any 
risk  of  injury,  either  from  the  car  or  from  the  frightening  of 
her  horse;  that  there  was  no  reason  whatever  for  her  not 
stopping,  or  not  remaining  in  that  place  of  safety,  other  than 
her  indisposition  to  back  if  she  could  go  forward;  and  that 
she  deliberately  went  forward  in  the  face  of  an  imminent  and 
apparent  danger  because  she  thought  she  could  get  across  the 
south  track  before  the  car  running  on  that  track  reached  the 
point  at  which  she  was  crossing.  This  was  sheer  reckless- 
ness. No  matter  how  negligent  the  company's  servants  may 
have  been  in  failing  to  give  signals  or  warnings  of  the  approach 
of  the  car  to  the  crossing,  Mrs.  McNab,  after  she  saw  the 
danger  of  leaving  a  place  of  safety  and  of  attempting  to  cross 
directly  in  front  of  the  rapidly  moving  car,  was,  when  she 
drove  forward,  equally  guilty  of  negligence,  which  imme- 
diately contributed  to  the  infliction  of  the  injury,  which  she 
sustained;  and  that  contributory  negligence  is  a  bar  to  a  re- 
covery on  her  part.  Railroad  Co.  v.  Holden  (Md.)  49  Atl. 
625;  State  v.  Baltimore  &  O.  R.  Co.,  73  Md.  374,  21  Atl.  62, 
11  L.  R.  A.  442;  Railroad  Co.  v.  Hogeland,  66  Md.  149,  7 
Atl.  105,  59  Am.  Rep.  159. 

Bat  it  has  been  suggested  that,  however  this  might  be  had 
the  collision  occurred  at  the  intersection  of  a  steam  railroad 
track  and  a  public  highway,  it  cannot  be  the  law  of  this  case, 
because  the  injury  was  inflicted  by  an  electric  railway  car; 
and  the  cases  of  Railroad  Co.  v.  Kehoe,  83  Md.  435,  35  Atl. 
90;  Cooke  v.  Traction  Co.,  80  Md.  551,  31  Atl  327;  Railway 
Co.  v.  McKewen,  80  Md.  593.  31  Atl.  797,— have  been  cited  to 
sustain  supposed  distinction.  It  is  not  because  of  a  difference 
in  the  motive  power  employed  upon  a  steam  and  an  electric 
railway,  but  because  of  other  circumstances,  that  acts  which 
would  be  regarded  as  acts  of  contributory  negligence  in  the 
one  instance  would  not  be  so  treated  in  the  other.  It  is  far 
more  dangerous  to  attempt  to  cross  in  advance  of  a  car  mov- 
ing at  a  high  rate  of  speed,  whether  propelled  by  steam  or 
electricity,  than  to  make  a  like  attempt  when  the  car  is  mov- 
ing along  the  streets  of  a  city  at  a  very  moderate  rate  of  speed. 
The  difference  in  the  method  of  the  construction  of  the  tracks 
in  the  country  from  that  in  the  city,  the  very  marked  differ- 
ence in  the  speed  attained  in  the  one  locality  from  that  toler- 
ated in  the  other,  the  adaptation  of  city  streets  to  the  uses  of 
pedestrians  and  vehicles  of  all  kinds  as  well  as  to  the  cars,  are 
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all  circumstances,  wholly  apart  from  what  the  motive  power 
propelling  the .  cars  may  be,  which  must  be  considered  in 
determining  whether  a  given  act  is  or  is  not  an  act  of  con 
tributory  negligence.  Thus  to  drive  across  a  street  car  track 
at  the  intersection  of  two  streets  in  a  city,  where  the  rails  are 
flat  and  offer  no  resistance,  might  not  be  an  act  of  contribu- 
tory negligence,  even  though  an  approaching  car  going  at  the 
rate  of  six  miles  an  hour,  but  required  to  stop  or  slow  up  on 
the  near  side  of  the  intersected  street,  were  but  40  feet  dis- 
tant; bat  to  make  the  same  attempt  in  the  country,  where  T 
rails  themselves  interpose  obstructions,  and  where  the  car  it 
running  at  the  same  high  rate  of  speed  which  cars  propelled 
by  steam  attain,  would  be  just  as  clearly  an  act  of  contributory 
negligence  as  it  would  be  were  the  car  being  moved  by  steam 
power  instead  of  by  electricity.  A  car  making  6  miles  an 
hour  can  be  slowed  or  stopped  much  more  promptly  than 
when  making  25  miles  an  hour,  and  this  circumstance  is  of 
considerable  importance  in  determining  whether  an  attempt 
to  cross  in  front  of  it  is  an  act  of  contributory  negligence.  It 
is  the  relation  which  the  act  done  bears  to  the  final  result  in 
the  lieht  of  all  the  attendant  circumstances  that  determines 
whether  the  act  so  done  is  or  is  not  one  of  negligence  or  of 
contributory  negligence.  We  do  not  deem  it  necessary  to 
quote  adjudged  cases,  much  less  to  go  outside  of  our  own 
reports  to  cite  decisions,  on  this  question  of  contributory 
negligence.  Upon  the  most  obvious  principles  the  conduct  of 
Mrs.  McNab,  as  testified  to  by  herself,  shows  such  a  clear  case 
of  contributory  negligence  that  there  is  no  room  to  dispute  its 
existence  if  the  accident  had  happened  at  a  steam  railroad 
crossing.  The  conditions  as  to  construction,  location,  and 
speed  and  the  danger  incident  to  crossing  the  tracks  being 
precisely  the  same  in  this  instance  as  they  would  have  been 
had  the  motive  power  been  steam,  the  legal  principles  defin- 
ing contributory  negligence  cannot  be  different  merely  because 
the  motive  power  was  electricity.  The  cases  cited  above  dis- 
tinguish between  a  street  railway  in  a  city  and  a  steam  rail- 
way in  the  country;  bat  they  do  not  justify  the  pushing  of 
that  distinction  to  the  extent  of  holding  that  there  is  such  a 
difference  between  an  electric  railway  in  the  country  and  a 
steam  railway  as  to  change  what  would  be  contributory  negli- 
gence as  respects  the  latter  into  noncontributory  negligence 
or  due  care  as  respects  the  former. 

There  is  nothing  in  the  suggestion  that,  even  though  Mrs. 
McNab  was  herself  guilty  of  negligence,  the  company's  serv- 
ants were  blamable,  because  they  made  no  effort  to  avoid  the 
consequences  of  her  negligence.  And  there  is  nothing  in  the 
suggestion  because  the  last  act  of  negligence  was  committed 
by  Mrs.  McNab.  The  doctrine  here  invoked  presupposes  that 
the  company's  employees  knew,  or  by  the  use  of  due  care 
could  have  known,  the  peril  in  which  the  injured  party  had, 
by  her  own  negligence,  placed  herself;  and  that  they  either 


44  Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Erie  R.  Co.  v.  Moore 

knew  or  could  have  known  of  that  peril  in  time  to  avert  the 
injury.  Railroad  Co.  v.  Kehoe,  83  Md.  424,  -35  Atl.  90. 
When  the  motorman  saw  (and  we  may  presume  that  he  did 
see,  because  he  could  have  seen)  that  Mrs.  McNab  was  in  a 
place  of  safety,  he  was  under  no  obligation  to  assume  that  she 
would  deliberately  leave  that  place,  and  drive  into  the  jaws 
of  danger.  As  said  by  this  court  in  Neubeur's  Case:  "But 
it  was  not  the  duty  of  those  in  charge  of  the  train  to  anticipate 
the  conduct  of  the  plaintiff,  and,  because  they  saw  him 
approach  the  crossing,  to  conclude  that  he  would  attempt  to 
cross  in  advance  of  the  train.  On  the  contrary,  they  were, 
or  would  have  been,  fully  justified  in  supposing  that  he  would 
not  venture  to  cross  until  after  the  passage  of  the  train."  62 
Md.  401.  There  is  not  the  faintest  gleam  of  evidence  to  show 
that  the  motorman  could  have  stopped  the  car  or  checked  its 
speed,  so  as  to  avoid  the  collision,  after  Mrs.  McNab  drovo 
upon  the  track  on  which  the  car  was  moving.  The  doctrine 
is  only  applicable  when  the  company's  negligence  in  not 
avoiding  the  consequences  of  the  plaintiff's  negligence  is  the 
last  negligent  act.  It  can  never  be  invoked  when  the  plain- 
tiff's own  act  is  the  final  negligent  act. 

As  we  find  no  error  in  the  instruction  given  to  the  jury,  the 
judgment  must  be  affirmed  with  costs,  and  it  is   so' ordered. 

Judgment  affirmed,  with  costs. 


Erie  R.  Co.  ».  Moore. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  February  to,  igo».) 

[113  Fed.  Rep.  269.] 

Railroads— Negligence — Contributory  Negligence — Brakeman — Detect- 
ive Track — Evidence.* 

Plaintiff  was  a  brakeman.  Ae  his  train  approached  a  aide  track 
which  it  was  to  take  to  enable  another  train  to  pass,  he,  in  the  line  of 
his  duty,  was  to  go  forward  to  throw  tbe  switch.  There  had  been  a 
runway  at  the  aide  of  the  track  on  which  brakemen  were  accustomed  to 
travel,  and  when  plaintiff  saw  it  the  summer  before  it  and  tbe  track 
were  In  good  condition.  Shortly  before  the  injury  the  track  had  been 
raised,  and  the  ballast  between  the  ties  had  not  been  replaced,  bat  the 
spaces  were  filled  with  snow.  The  runway  was  covered  with  piles  of 
slag,  and  was  very  difficult  to  walk  on.  The  engineer  wanted  to  make 
the  side  track  without'  stopping  the  train.  When  the  train  had  slowed 
down  to  one  or  two  miles  an  hour,  plaintiff  alighted  from  the  pilot,  and 
ran  forward  to  open  the  switch.  His  foot  slipped  between  the  ties, 
where  he  was  held  fast,  and  he  was  run  over  and  injured  by  the  engine : 
held,  that  the  questions  of  defendant's  negligence  and  of  plaintiff's 
contributory  negligence  were  for  the  jury. 
Same — Surrounding  Circumstances — Evidence. 

Where  a  brakeman,  while  running  on  the  ties  in  front  of  a  moving 
train,  the  runway  at   the  side  of  the  track  being  blocked,  to  open  a 

*As  to  the  degree  of  care  required  of  the  master  in  maintaining  side 
tracks,  see  20  Am.  &  Eng.  Eric.  Law  (2d  Ed.)  63  et  seq. ;  5  Rap.  & 
Mack's  Dig.  57  et  seq. 

As  to  the  servant's  assumption  of  risk  of  the  danger  of  his  place  of 
work,  see  20  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  114  et  seq. 
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■witch,  fell,  and  was  injured,  testimony  that  the  engineer  told  him  to 
hurry  up,  and  get  off  the  front  end  of  the  engine,  and  get  the  switch 
over  as  soon  as  possible,  so  they  could  get  in  out  of  the  way  of  another 
train  without  stopping,  was  competent  as  a  circumstance  showing;  the 
situation  under  which  the  brakeman  waa  acting,  though  the  engineer 
did  not  have  authority  to  control  the  brakeman  as  his  superior,  within 
the  terms  of  the  Ohio  statute. 

On  Rehearing. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  case  was  heard  at  the  October 
term,  igoo,  and  is  reported  in  46  C.  C.  A.  683,  108  Fed.  986. 
Upon  that  bearing  we  reached  the  conclusion  that  the  court 
did  not  err  in  submitting  the  case  to  the  jury  upon  the  ques- 
tion of  the  negligence  of  the  railroad  company  and  upon  the 
alleged  contributory  negligence  of  the  defendant  in  error. 
The  rehearing  was  granted  upon  the  questions  raised  as  to 
the  admissibility  of  certain  testimony.  In  view  of  the  im- 
portance of  the  case,  however,  we  have  re-examined  the  rec- 
ord, and  have  again  considered  the  case  as  developed  by  the 
testimony.  We  see  no  reason  to  change  the  conclusion 
previously  reached  that  the  case  was  one  to  be  submitted  to 
the  jury,  and  that  the  charge  of  the  trial  judge  was  not  open 
to  objection  by  the  plaintiff  in  error.  The  testimony  tended 
to  show  that  the  defendant  in  error  was  a  brakeman  in  the 
employ  of  the  railroad  company;  that  upon  the  day  of  his 
injury  he  was  upon  the  front  part  of  the  train,  which  was 
proceeding  westwardly  from  Youngstown  to  Kent  on  the  line 
of  the  railroad  of  the  plaintiff  in  error;  that  upon  nearing 
Freedom  station  the  train  was  to  go  upon  a  side  track  to 
permit  the  passing  of  an  eastwardly  bound  train.  The  defend- 
ant in  error,  being  the  front  brakeman,  in  the  line  of  his  duty, 
went  forward  for  the  purpose  of  throwing  the  switch. 
Approaching  this  switch,  upon  the  northerly  side  of  the  track, 
there  had  been  a  runway  upon  which  brakemen  had  been 
accustomed  to  travel.  The  summer  before  the  injury,  which 
occurred  in  December,  the  defendant  in .  error  had  seen  this 
runway,  and  it,  as  well  as  the  track,  was  then  in  good  condi- 
tion. Shortly  before  the  happening  of  the  injury  the  track 
had  been  raised,  and  the  ballast  between  the  ties  was  not 
replaced.  The  runway,  which  sloped  ofiftt  the  point  of  the 
accident,  was,  for  a  considerable  distance,  covered  with  piles 
of  slag,  rendering  it  very  difficult  to  travel  upon.  There  was 
snow  npon  the  ground  at  the  time,  which  filled  up  the  spaces 
between  the  ties.  Standing  upon  the  step  of  the  pilot  of  the 
engine,  the  defendant  in  error  observed  this  condition,  and 
when  the  engine  bad  slackened  to  a  very  slow  rate  of  speed — 
barely  moving,  as  some  of  the  witnesses  say;  going  one  to  two 
miles  an  hour,  as  others  say — -alighted  from  the  pilot,  and 
stepped  upon  the  ties  in  front  of  the  engine,  took  three  or 
four  steps  forward,  when  his  foot  slipped  between  the  ties, 
where  he  was  held  fast,  and  run  over  by  the  engine,  suffering 
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the  loss  of  the  lower  part  of  both  legs.  In  view  of  this  state 
of  the  case  and  the  guarded  charge  of  the  court,  we  think  now, 
as  we  did  upon  the  former  hearing,  that  it  was  not  error  to 
submit  to  the  jury  the  question  of  the  negligence  of  the  rail- 
road company  in  failing  to  provide  a  reasonably  safe  place  for 
the  defendant  in  error  to  work,  as  well  also  the  alleged  negli- 
gence of  the  defendant  in  error  in  stepping  upon  the  track  in 
front  of  an  engine  in  view  of  the  situation,  and  the  fact  that 
the  testimony  tended  to  show  that  the  engine  was  running 
very  slowly. 

Upon  the  rehearing  the  question  principally  argued  was 
as  to  the  admission  of  certain  testimony.  The  plaintiff, 
being  on  the  stand  in  bis  own  behalf,  was  permitted  to 
answer  the  question  as  to  what  he  did  immediately  before 
the  accident : 

"Q.  What,  if  anything,  did  he  [the  engineer]  say  to  yon 
about  making  the  switch?  A.  He  told  me  to  hurry  up,  and 
go  out  in  front  of  the  engine,  and  get  off  the  front  end  of  the 
engine,  and  get  the  switch  over  as  soon  as  possible,  so  we 
could  get  in  out  of  the  way  of  No.  4  without  stopping." 

The  weight  to  be  given  this  testimony  is  carefully  limited 
by  the  trial  judge  in  his  instructions  to  the  jury.  The  judge 
said: 

"The  engineer  had  no  right  to  direct  him  to  do  an  obviously 
dangerous  thing,  and  the  engineer's  direction  would  not  justify 
bim  in  doing  an  obviously  dangerous  thing.  Nothing  can 
justify  that,  unless,  possibly,  an  emergency  such  as  would 
justify  a  conductor  in  undertaking  to  save  the  lives  of  his  pas- 
sengers. But  if  be  said  he  was  in  a  hurry,  that  is  simply  a 
circumstance  constituting  part  of  the  situation  in  the  light  of 
which  you  will  look  at  this  question.  So  that  when  you  have 
taken  all  the  circumstances  just  as  they  were,  if  yon  think  he 
exercised  that  care  and  caution  that  ought  to  have  been 
exercised  and  ought  to  be  expected  of  a  reasonably  prudent 
man  in  just  that  situation,  then  he  would  not  be  guilty  of  neg- 
ligence, and  if  he  did  not  do  that  he  would  be;  and,  if  he  is 
guilty  of  it,  it  defeats  his  suit." 

The  trial  judge  was  of  the  opinion  that  the  engineer  was 
not  in  authority  over  the  brakeman  in  such  wise  that  he  would 
be  a  superior  for  whose  negligence  the  railroad  company  could 
be  held  responsible  under  the  Ohio  statutes,  and  the  testi- 
mony was  admitted  for  the  sole  purpose  of  throwing  light 
upon  the  alleged  contributory  negligence  of  the  defendant  in 
error.  For  this  purpose,  we  think,  it  was  competent.  Neg- 
ligence consists  in  the  doing  of  that  which  a  man  of  ordinary 
prudence,  under  the  same  or  similar  circumstances,  would  not 
do,  or  in  not  doing  that  which  ordinary  prudence  requires  in 
the  same  or  similar  circumstances.  In  order  to  judge  of  the 
conduct  of  an  individual  under  given  conditions,  and  to- 
determine  whether  the  same  is  or  is  not  negligence,  it  is  nec- 
essary that  the  trier  should  be  advised  of  the  very  situation 
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in  which  the  person  charged  with  negligence  is  placed  at  the 
time;  for  it  is  in  the  light  of  such  circumstances  that  his 
conduct  mast  be  judged.  The  question  of  contributory  neg- 
ligence is  usually  one  of  fact,  and  only  becomes  one  of  law 
when  the  circumstances  are  such  that  fair-minded  men  can 
draw  no  other  inference  than  that  of  negligence  from  the 
conduct  in  question.  There  is  no  exact  standard  of  conduct 
which  will  determine  whether  one  is  guilty  of  negligence, 
applicable  to  all  cases.  It  is  of  the  highest  importance  that 
the  conduct  of  one  charged  with  negligence  shall  be  viewed 
in  the  light  of  the  situation  in  which  he  is  placed  at  the  time. 
In  this  case  it  appears  that  the  engineer 'who  made  this  state- 
ment to  the  brakeman,  although  he  may  not  have  been  a 
superior  servant  for  whose  conduct  the  company  wonld  be 
responsible  under  the  Ohio  law,  nevertheless  was  clothed 
with  authority  to  direct  the  front  brakeman  to  turn  the  switch, 
to  tell  him  when  he  wished  this  to  be  done,  and  upon  receiv- 
ing such  directions  it  was  the  duty  of  the  brakeman  to  go  for- 
ward for  that  purpose.  It  is  true  that  no  such  direction  would 
justify  the  brakeman  in  exposing  himself  to  certain  injury  or 
self-evident  danger  in  the  discharge  of  his  duties.  It  was  a 
circumstance,  however,  which,  with  others,  was  entitled  to 
weight  in  enabling  the  jury  to  determine  whether  the  defend- 
ant in  error,  in  choosing  to  go  upon  the  track  in  front  of  the 
locomotive  was  guilty  of  negligence  or  not.  The  condition  of 
the  runway,  the  apparent  smoothness  of  the  track,  the  slow 
rate  of  speed  at  which  the  engine  was  moving,  the  order  of 
the  engineer  to  act  promptly  in  throwing  the  switch  that  the 
train  might  go  upon  the  side  track  out  of  the  way  of  the  com- 
ing train,  were  all  pertinent  circumstances  to  enable  the  jury 
to  determine  the  situation,  and  the  conditions  under  which 
the  defendant  in  error  acted  at  the  time  of  his  injury.  The 
charge  of  the  judge  carefully  limited  the  admission  of  this 
testimony  to  this  purpose.  It  was  not  admitted  as  a  ground 
of  recovery  against  the  railroad  company,  bnt  solely  for  the 
purpose  of  aiding  toe  jury  in  determining  the  question  of 
contributory  negligence  on  the  part  of  the  defendant  in  error. 
In  Railroad  Co.  v.  Herrick,  49  Ohio  St.  25,  29  N.  E.  1052, 
the  supreme  court  of  Ohio  held  it  competent  to  show  that 
one  who  was  charged  with  contributory  negligence  in  cross- 
ing a  railroad  track  to  take  a  train  upon  another  track  of  the 
company  had  been  informed  by  a  messsenger  not  connected 
with  the  railroad  company  that  the  train  which  was  expected 
npon  the  track  which  he  was  crossing  was  late.  This  testi- 
mony was  admitted,  not  to  show  negligence  on  the  part  of  the 
railroad  company,  but  for  the  purpose  of  enabling  the  jury  to 
weigh  the  conduct  of  the  plaintiff  in  the  light  of  the  circum- 
stances which  surrounded  him  at  the  time.  Limited  as  it 
was  by  the  charge  of  the  judge,  we  think  the  statement  of  the 
engineer  was  competent. 
It  is  said  that  this  conclusion  is  in  direct  opposition  to  two 
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cases  decided  in  the  supreme  court  of  the  United  States: 
Railroad  Co.  v.  Jones,  95  V.  S.  439,  24  L.  Ed.  906,  and  Coyne 
v.  Railroad  Co.,  133  U.  S..  372,  10  Sup.  Ct  382,  33  L.  Ed. 
651.  In  the  former  of  these  cases  the  plaintiff,  who  was  a 
laborer  on  a  work  train,  returning  from  work  in  the  evening, 
rode  upon  the  pilot  of  the  engine,  and  while  there  was  injured 
by  some  cars  standing  in  a  tunnel.  He  tried  to  excuse  his 
alleged  negligence  in  riding  in  such  a  place  by  showing  that 
the  foreman  directed  him  to  "jnmp  on  anywhere;  that  they 
were  behind  time,  and  must  harry. ' '  The  supreme  court  held 
that  such  direction  was  no  excuse  for  the  plaintiff  in  getting 
on  the  pilot  of  the  engine  when  there  was  ample  room  for 
him  in  the  car,  and  that  he  needlessly  exposed  himself  to  the 
injury  which  was  due  to  his  own  carelessness  and  folly.  In 
the  Coyne  Case  the  action  was  brought  to  recover  for  the 
alleged  negligence  of  one  McDonald,  a  boss,  under  whose 
directions  the  plaintiff,  with  others,  was  engaged  in  lifting 
rails  to  a  flat  car.  McDonald  ordered  the  plaintiff  and  others 
to  make  haste,  and  they  commenced  to  lift  the  rails,  which 
they  were  accustomed  to  raise  by  concerted  action  upon  the 
order  of  McDonald,  but,  hurried,  and  agitated  by  the  curses 
of  McDonald,  they  threw  the  rail  at  one  end  with  great  force, 
and  at  the  other  with  less  force,  so  that  it  struck  the  end  of 
the  car,  and  fell,  injuring  the  plaintiff.  The  supreme  court 
held  that  there  was  nothing  in  this  connection  to  show  the 
negligence  of  McDonald,  but  that  the  testimony  rather  ■ 
tended  to  show  the  injury  to  have  resulted  to  the  plaintiff  be- 
cause of  the  failure  of  himself  and  fellow  servants  to  wait  for 
the  command  and  lift  together.  In  the  case  of  Railroad  Co. 
v.  Egeland,  163  U.  S.  93,  16  Sup.  Ct.  975,  41  L.  Ed.  82,  Mr. 
Justice  Peckman  states  the  reasons  upon  which  the  case  of 
Railroad  Co.  v.  Jones,  supra,  was  decided,  and  also  holds  in 
the  case  then  under  consideration  that  it  was  competent  to 
show  that  a  laborer  who  had  jumped  from  a  moving  train, 
receiving  injuries,  had  been  ordered  so  to  do  by  the  foreman 
in  charge,  and  that  this  direction  was  competent  to  be  con- 
sidered by  the  jury  in  determining  whether  the  plaintiff  had 
been  guilty  of  negligence  contributing  to  the  injury.  It  is  true 
that  the  direction  to  jump  in  that  case  was  given  by  one  in 
authority  over  the  plaintiff.  In  the  case  -  at  bar  there  was 
testimony  tending  to  show  such  relation  between  the  engineer 
and  the  brakeman  that  it  seems  to  us  competent  to  permit  the 
jury  to  consider  this  statement  as  a  circumstance  in  determin- 
ing the  alleged  contributory  negligence  of  the  plaintiff. 

We  find  no  error  in  the  record  to  the  prejudice  of  the  plain- 
tiff in  error,  and  the  judgment  will  be  affirmed. 
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{Supreme  Court  of  Oregon,  March  j,  toot.) 

[67  Pac.  Rep.  9+7.] 

Carriers— Contract  Limiting  Liability— Validity.* 

A  railroad  company  which  voluntarily  designates  freight  trains  to 
carry  passengers,  and  permits  its  agents  to  sell  tickets  therefor  to 
passengers  generally,  la  a  common  carrier  of  passengers  by  the  means 
so  adopted,  and  its  agreement  with  a  passenger,  whereby  he  absolves 
the  company  from  all  liability  while  riding  on  such  freight  trains  in 
consideration  of  his  securing  his  ticket  at  a  reduced  rate,  la  against 
public  policy,  and  void. 

Appeal  from  circuit  court,  Multnomah  county;  A.  L. 
Frasier,  Judge. 

Action  by  F.  L.  Richmond  against  the  Southern  Pacific 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  is  an  action  to  recover  damages  for  a  personal  injury. 
The  facts  are  that  plaintiff  having  secured  from  the  defend- 
ant a  3,000-mile  passenger  ticket  over  certain  parts  of  its  line 
of  railway,  at  2k  cents  a  mile,  subscribed  his  name  to  the 
following  stipulation,  among  others,  indorsed  thereon,  to  wit: 
"When  used  upon  any  freight  train  designated  to  carry  pas- 
sengers, the  Southern  Pacific  Company  is  absolved  from  all 
liability  as  a  common  carrier  for  loss  of  life,  personal  injury, 
or  loss  or  damage  of  baggage  or  property  of  the  party  so  using 
this  ticket."  The  plaintiff,  while  riding  as  a  passenger, 
in  pursuance  of  said  ticket,  in  the  caboose  of  a  freight  train 
from  Oakland  to  Eugene,  was  injured  by  the  sudden  checking 
of  the  speed  of  the  train.  At  the  time  he  was  injured  said 
train  had  been  designated  by  the  defendant  to  carry  passen- 
gers, and  its  agents  sold  tickets  to  all  persons  applying  there- 
for at  the  lawful  rate  of  four  cents  per  mile,  and  such 
passengers  were  permitted,  without  any  restriction,  to  ride 
upon  said  train  to  or  from  any  station  on  the  defendant's  rail- 
way in  Oregon  between  Junction  City  and  Roseburg,  though 
two  passenger  trains  passed  daily  over  said  railway  line. 
The  cause  being  at  issue,  a  trial  was  had  resulting  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  $925,  and  defendant 
appeals,  assigning  as  error  the  action  of  the  court  in  refusing 
to  grant  a  judgment  of  nonsuit,  and  in  giving  certain  instruc- 
tions to  the  jury  over  its  objection  and  exception. 
W.  D.  Fenton,  for  appellant 
Geo.  E.  Chamberlain,  for  respondent. 


et  seq. 

See  Central  of  Georgia  Ry.    Co.  v.  Lippman  (Ga.),  18  Am.  &  Eng. 
R.  Cas.,  N.  S.,  640,  and  note,  658;  9  Cent.   Dig.,    col.  1194   et  seq.  ;  2 
Rap.  &  Mack's  Dig.  436  et  seq. 
3RRR— 4 
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MOORE,  J.  (after  stating  the  facts).  The  only  question 
involved  in  this  appeal  is  whether  a  passenger's  agreement 
to  absolve  a  transportation  company  from  all  liability  as  a 
common  carrier,  while  riding  as  a  passenger  upon  its  freight 
train,  entered  into  in  consideration  of  his  securing  a  railway 
ticket  at  a  reduced  rate,  is  void  as  against  public  policy.  It 
is  contended  by  defendant's  counsel  that  the  railway  company 
in  the  discharge  of  the  duty  imposed  upon  it,  having  furnished 
adequate  passenger  trains  to  accommodate  the  traveling  pub- 
lic, may  lawfully  enter  into  a  contract  with  a  passenger 
whereby,  in  consideration  of  being  carried  on  a  freight  train, 
he  exempts  the  company  from  all  liability  for  personal  injury 
caused  by  its  negligence  or  otherwise,  and  that  the  validity 
of  such  agreement  is  not  impaired  by  waiving  its  right  to  insist 
upon  such  contract  as  to  all  passengers  who  may  be  carried 
on  such  train  or  who  may  ride  thereon  by  paying  a  single  fare 
at  the  full  lawful  rate.  They  concede  that  the  rule  is  general 
in  the  state  and  federal  courts,  except  in  Illinois  and  New 
York,  that  a  common  carrier  cannot  escape  liability  from  the 
consequences  of  its  negligence  in  carrying  passengers  on 
trains  provided  for  that  purpose ;  bat  they  maintain  that  a 
railway  company,  not  being  obliged  to  carry  passengers  on  a 
freight  train,  may  contract  in  relation  thereto  as  a  private 
carrier,  and  that  an  agreement  of  that  character  is  not  viola- 
tive of  public  policy.  Plaintiff's  counsel  maintain,  however, 
that  the  defendant  having  designated  the  train  upon  which 
their  client  was  riding  at  the  time  he  was  injured  to  carry 
passengers,  and  permitted  its  agents  to  sell  tickets  therefor 
and  allowed  passengers  generally  to  ride  thereon,  thereby 
made  it  a  passenger  train  to  all  intents  and  purposes,  thus 
rendering  the  exception  inapplicable,  and  hence  no  error  was 
committed  in  refusing  to  grant  the  judgment  of  nonsuit  or 
instructing  the  jury  as  complained  of. 

Public  policy  forbids  a  railway  company  from  relying  upon 
the  terms  of  a  contract  entered  into  with  a  passenger,  whereby 
he  releases  it  from  liability  resulting  from  its  negligence  while 
performing  a  duty  it  owes  the  public  as  a  common  carrier; 
but  it  may  become  a  private  carrier,  and  escape  such  liability 
to  contract,  when  as  a  matter  of  convenience  to,  or  by  special 
agreement  with,  a  passenger,  undertakes  to  carry  htm  by 
means  not  designated  to  accommodate  the  traveling  public. 
Railway  Co.  v.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38  L.  R.  A. 
93,  n8  Am.  St.  Rep.  348.  Thus,  an  agreement  of  an  express 
agent  to  assume  all  risks  of  accident,  in  consideration  of  being 
carried  in  a  baggage  car,  to  facilitate  his  own  business,  releases 
a  railroad  company  from  liability  of  injury  resulting  from 
a  casualty,  becanse  the  agent  is  not  a  passenger,  and  the  carrier 
is  under  no  obligation  to  transport  him  in  such  car.  Blank  v. 
Railroad  Co.,  182  III.  332.  55  N.  E.  332;  Railway  Co.  v. 
Mahoney,  148  Ind.  106,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R. 
A.  101,  62  Am.  St.  Rep.  503;  Bates  v.  Railroad  Co.,  147  Mass. 
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255,  *7  N.  E.  633;  Hosmer  v.  Same,  156  Mass.  506,  31  N.  E. 
652;  Railroad  Co.  v.  Voight,  176  U.  S.  498,  20  Sup.  Ct.  385, 
44  L.  Ed.  560.  The  reason  assigned  for  the  conclusions 
reached  in  the  cases  cited  is  based  upon  the  theory  that  the 
railroad  companies  permitted  the  express  messengers  to  ride 
in  places  where  the  companies  were  under  no  obligation  to 
carry  them,  and  without  such  license  the  agents  would  have 
been  trespassers  and  could  have  been  ejected  from  such  cars. 
In  Bates  v.  Railroad  Co.,  supra,  Mr.  Justice  Allen,  in  speaking 
of  the  plaintiff's  agreement  to  assume  the  risk  incident  to  rid- 
ing in  the  place  agreed  upon,  says:  "The  contract  did  not 
diminish  the  liability  of  the  defendant.  It  left  the  risk 
assumed  by  the  plaintiff  in  riding  in  the  baggage  car  what  it 
would  have  been  without  the  contract ;  it  only  secured  him 
against  being  ejected  from  the  car."  In  Hosmer  v.  Railroad 
Co.,  supra,  Mr.  Justice  Lathrop,  in  speaking  of  the  plaintiff's 
assumption  of  the  risk  of  all  injuries  received  while  riding  in  the 
baggage  car,  says:  "The  place  where  he  was  riding  was  one 
in  which  the  defendant  was  under  no  obligation  to  carry  him. 
The  contract  gave  the  plaintiff  a  privilege  which  he  sought  for 
his  own  convenience. ' '  In  Railway  Co.  v,  Mahoney,  supra,  the 
court,  in  speaking  of  the  agreement  entered  into  between  the 
express  company  in  whose  service  the  decedent  was  an  em- 
ployee and  the  right  of  the  latter  thereunder,  say:  "His  rights 
were  those  of  the  express  company,  and  could  not  be  greater. 
He  was  there  by  license  given  the  express  company,  and  he 
could  not  accept  the  license,  and  reject  the  conditions  upon 
which  it  was  granted. "  Where  railroad  companies,  furnish- 
ing trackage  and  motive  power,  haul  the  cars  of  circus  and 
menagerie  companies  over  their  lines  of  railway,  in  considera- 
tion of  the  latter  assuming  the  risk  of  injuries  incident  to  the 
journey,  jt  has  been  held  that  such  companies  and  their  em- 
ployees, sustaining  damage  or  injury,  could  not  recover  there- 
for from  the  railroad  companies.  Railroad  Co.  v.  Wallace, 
14  C.  C.  A.  257,  66  Fed.  506,  30  L.  R.  A.  161 ;  Robertson  v. 
Railroad  Co.,  156  Mass.  525,  31  N.  E.  650,  32  Am.  St.  Rep. 
482;  Conp  v.  Railway  Co.,  56  Mich,  m,  22  N.  W.  215,  56 
Am.  Rep.  374;  Forepaugh  v.  Railroad  Co.,  128  Pa.  217,  18 
AtL  503,  5  L.  R.  A.  508,  15  Am.  St.  Rep.  672.  The  reason 
assigned  in  these  cases  for  enforcing  the  contracts  of  exemp- 
tion from  liability  is  that,  as  the  railroad  companies  were 
under  no  legal  obligation  to  haul  such  cars,  they  might  law- 
fully enter  into  any  contract  to  do  so,  and  as  a  condition 
precedent  therefor  were  authorized  to  limit  their  liability  in 
case  of  accident,  thus  becoming  private  carriers  in  respect  to 
such  cars.  In  Wells  v.  Navigation  Co.,  2  N.  Y.  204,  Mr. 
Justice  Bronson,  in  speaking  of  the  right  of  such  a  carrier  to 
restrict  its  liability,  says:  "They  are  not,  like  common  carriers 
and  inn  keepers,  bound  to  accept  employment  when  offered, 
nor.  like  them,  are  they  tied  down  to  a  reasonable  reward  for 
their  services.     They  are  at  liberty  to  demand  an  unreasonable 
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price  before  they  will  undertake  any  work  or  trust,  or  to  re- 
ject employment  altogether,  and  they  may  make  just  such 
stipulations  as  they  please  concerning;  the  risk  to  be  incurred. 
They  may  become  insurers  against  all  possible  hazards,  or  they 
may  say,  'We  will  answer  for  nothing  but  a  loss  happening 
through  our  own  fraud  or  want  of  good  faith.'  In  short,  the 
parties  stand  on  equal  terms,  and  can  in  this  matter,  as  they 
may  in  others,  make  just  such  a  bargain  as  they  think  will 
answer  their  purpose." 

In  the  case  at  bar  the  question  of  the  defendant's  liability, 
or  its  exemption  therefrom,  under  the  contract,  must  be 
solved  by  determining  whether  it  was  a  common  or  a  private 
carrier  in  respect  to  the  plaintiff  at  the  time  he  suffered  the 
injury  of  which  he  complains;  for  if  it  sustained  the  relation 
of  a  private  carrier  to  him  his  agreement  exonerates  it  from 
liability,  but  if  it  was  a  common  carrier  in  respect  to  him  at 
that  time  the  contract  is  contrary  to  public  policy,  and  there- 
fore void.  "A  common  carrier,"  says  Mr.  Justice  Bradley  in 
Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627,  "may 
undoubtedly  become  a  private  carrier,  or  a  bailee  for  hire, 
when,  as  a  matter  of  accommodation  or  special  engagement, 
he  undertakes  to  carry  something  which  it  is  not  his  business 
to  carry.  For  example,  if  a  carrier  of  produce,  running  a  truck 
boat  between  New  York  and  Norfolk,  should  be  requested 
to  carry  a  keg  of  specie,  or  a  load  of  expensive  furniture, 
which  he  could  justly  refuse  to  take,  such  agreement  might 
be  made  in  reference  to  his  taking  and  carrying  the  same  as 
the  parties  chose  to  make,  not  involving  any  stipulation  con- 
trary to  law  or  public  policy.  But  when  a  carrier  has  a  reg- 
ularly established  business  for  carrying  all  or  certain  articles, 
and  especially  if  that  carrier  be  a  corporation  created  for  the 
purpose  of  carrying  trade,  and  the  carriage  of  the  articles  is 
embraced  within  the  scope  of  its  chartered  powers,  it  is  a 
common  carrier,  and  a  special  contract  about  its  responsibility 
does  not  devest  it  of  the  character. "  The  principle  thus  so  ably 
illustrated  was  adopted  by  this  court  in  Honeyman  v.  Rail- 
road Co.,  13  Or.  352,  10  Pac.  628,  57  Am.  Rep.  20,  in  which 
it  was  held  that  where  the  carrier  does  not  hold  itself  out  as 
a  common  carrier  of  dogs,  but,  as  a  matter  of  accommodation 
to  a  passenger  who  was  notified  of  its  rules,  permits  its  serv- 
ant to  receive  them,  such  arrangement  can  only  charge  the 
carrier  as  a  bailee  or  private  carrier.  In  the  case  at  bar  a 
special  engagement  was  entered  into  between  the  parties,  but 
such  agreement  was  not  wholly  a  matter  of  accommodation 
to  the  plaintiff.  It  was  rather  for  their  mutual  advantage, 
for  it  may  safely  be  assumed  that,  when  passenger  tickets  can 
be  secured  at  low  rates,  many  persons  who  would  not  other- 
wise travel  purchase  them  for  their  own  advantage.  Such 
purchases  necessarily  increase  passenger  traffic,  and,  if  the 
rate  established  leaves  a  margin  of  profit  above  the  cost  of 
transportation,  the  increase  in  the  number  of  passengers  ordi- 
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narily  results  in  advantage  to  the  railroad  company,  so  that 
the  purchase  and  sale  of  the  ticket  in  question  may  be  con- 
sidered as  a  source  of  profit  to  each  party.  The  question 
whether  the  defendant  sustained  the  relation  of  a  common 
carrier  to  the  plaintiff  at  the  time  he  was  injured,  and  there- 
fore is  liable  to  him  for  the  damages  sustained,  notwithstand- 
ing his  agreement  to  assume  the  risk  of  injury,  and  to  absolve 
the  defendant  from  all  liability  therefor,  must  hinge  upon  a 
proper  solution  of  the  inquiry  whether  it  was  the  defendant's 
business  and  duty  to  carry  him  on  its  freight  train  between 
the  stations  indicated.  The  law  imposes  upon  the  railroad 
company,  as  a  common  carrier,  the  duty  of  transporting  over 
its  lines  all  ordinary  freight  delivered  to  it  for  that  purpose, ' 
and  of  carrying  all  passengers  against  whom  no  legal  objec- 
tion can  be  successfully  interposed,  who  have  complied  with 
the  rales  of  the  company  in  respect  to  securing  tickets  before 
entering  the  cars,  if  there  be  sufficient  room  for  their  accom- 
modation, leaving  to  the  carrier  the  privilege  of  dividing  the 
traffic,  and  of  furnishing  separate  trains  for  the  accommoda- 
tion of  each ;  and  having  exercised  the  discretion  with  which 
it  is  vested,  thereby  regulating,  the  manner  in  which  its  busi- 
ness is  to  be  transacted,  it  is  under  no  legal  obligation  to 
carry  passengers  on  freight  trains  or  freight  on  passenger 
trains.  Hobbs  v.  Railroad  Co.,  49  Ark.  357,  $  S.  W.  586; 
Arnold  v.  Railroad  Co.,  83  111.  273,  25  Am.  Rep.  386;  Thomas 
v.  Railway  Co.,  72  Mich.  355,  40  N.  W.  463;  Elkins  v.  Rail- 
road Co.,  23  N.  H.  27;;  Murch  v.  Railroad  Corp.,  29  N.  H. 
0,  61  Am.  Dec.  631.  "A  common  carrier  of  passengers,"  says 
Judge  Thompson  in  his  work  on  Carriers  of  Passengers  (page 
26),  "is  one  who  undertakes  for  hire  to  carry  all  persons, 
indifferently,  who  may  apply  for  passage."  The.  defendant, 
having  voluntarily  designated  its  freight  train  to  carry  passen- 
gers between  Junction  City  and  Rosebnrg,  thereby  became, 
under  the  definition  adverted  to,  a  common  carrier  of  pas- 
sengers by  the  means  so  adopted,  and  its  special  contract  in 
respect  to  the  attempted  limitation  did  not  devest  it  of  that 
character;  for,  if  it  is  the  habit  of  a  railroad  company  to  carry 
passengers  on  a  freight  train,  it  becomes  a  common  carrier 
of  passengers  by  that  means,  and  thereby  assumes  the  lia- 
bilities of  snch  carriers.  Flinn  v.  Railroad  Co.,  1  Houst.  469. 
The  defendant  was  under  no  legal  obligation  to  carry  pas- 
sengers on  its  freight  trains,  but,  having  notified  the  public 
that  it  would  do  so  between  the  stations  indicated,  the  train, 
as  long  as  it  was  used  for  that  purpose,  was  a  mixed  freight 
and  passenger  train,  thereby  imposing  upon  the  defendant 
all  the  duties  of  a  common  carrier  in  respect  to  any  passenger 
riding  thereon.  The  train  in  question  was  designed  by  the 
defendant  to  accommodate  the  traveling  public  generally,  and 
was  not  provided  for  plaintiff's  advantage  alone,  nor  did  he 
enjoy  any  special  privileges  tbereon  that  were  not  extended 
to  others.     The  defendant's  undertaking  to  carry  him  by  the 
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means  adopted  for  that  purpose  was  a  part  of  the  performance 
of  its  business,  and  within  the  line  of  its  pnblic  duty,  as  long 
as  such  train  was  used  to  carry  passengers.  The  ticket  pur- 
chased by  plaintiff  was  secured  for  five-eighths  of  the  regular 
local  fare,  and,  while  he  was  a  commercial  traveler  whose 
business  compelled  him  to  make  extensive  journeys,  we  under- 
stand from  the  transcript  that  any  person  could  secure  such 
tickets  upon  application  by  paying  the  same  price  therefor. 

Plaintiff  having  paid  value  for  his  ticket,  the  contract  of 
carriage  could  not  be  canceled  at  pleasure  by  the  defendant, 
and  we  do  not  think  a  rebate  in  the  price  of  a  local  ticket 
affords  a  sufficient  consideration  for  the  assumption  of  the 
risk  undertaken,  where  no  special  privileges  are  conferred ; 
for,  if  this  were  so,  it  would  follow  that  the  smallest  remission 
from  the  regular  price  of  a  ticket  might  suffice  for  exemption 
from  liability. 

No  error  having  been  committed  as  alleged,  the  judgment 
is  affirmed. 

Louisville  &  N.  R.  Co.  v.  Richmond. 

(Court  of  Appeals  of  Kentucky,  March  1 8,  1003.) 

[67  S.  W.  Rep.  25.] 

Injury  to  Paasangei — Rear-End  Collision — Gross  Negligence.* 

Where  a  freight  train  running  at  least  25  or  3D  miles  an  hour,  and 
making  no  stops,  left  a  station  from  4  to  11  minutes  behind  a  heavy 
passenger  train  having  a  schedule  of  23  miles  an  hour,  and  which 
was  to  make  many  stops,  there  was  gross  negligence,  rendering  the 
railroad  company  liable  for  injury  to  a  passenger  by  a  collision ;  the 
rules  requiring  the  freight  train  to  keep  10  minutes  behind  the  pas- 
senger train. 

Appeal  from  circuit  court,  Bullitt  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  Richmond  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  recover  damages  for  personal 
injuries.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fairleigh,  Straus  &  Eagles  and  Edward  W.  Hines,  for 
appellant. 

Bennett  H.  Young  and  Chas.  Carroll,  for  appellee. 

WHITE,  J.  Appellee  was  a  passenger  on  appellant's  train, 
and  was  injured  in  a  rear-end  collision,  caused  by  a  freight 
train  running  into  the  passenger  train  at  the  station  called 
"Gap-in-Knob"  on  appellant's  road,  and  she  sues  to  recover 
damages  for  the  injury  sustained.  The  petition  avers  gross 
negligence  in  appellant's  servants  in  causing  the  rear-end 
collision,  and  seeks  to  recover  $3,000  in  damages  for  injury  to 

*Aa  to  the  care  required  of  a  carrier  of  passengers  to  prevent  colli- 
sions with  other  trains,  see  9  Cent.  Dig.,  col.  1140  et  eeq.  ;  5  Am.  A 
Eng.  Enc.  Law  (2d  Ed.)  590etseq.;  2  Rap.  &  Mack's  Dig.  343  et  acq. 
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appellee's  person.  The  allegation  as  to  appellee's  injury  is. - 
"And  by  said  collision  plaintiff  was  greatly  injured  in  her  per- 
son, and  the  muscles  of  her  shoulder  were  greatly  torn  and 
lacerated,  and  she  was  greatly  braised  in  her  person,  especially 
inner  arms  and  side."  Without  a  motion  to  make  more 
specific  the  injnries  complained  of,  and  for  which  a  recovery 
was  sought,  appellant  filed  its  answer,  admitting  that  appel- 
lee was  a  passenger,  but  denied  that  the  collision  was  caused 
by  the  negligence  of  its  agents,  either  gross  or  ordinary,  and 
denied  that  appellee  was  injured  as  alleged  or  at  all,  or  that 
she  sustained  any  damage  whatever.  Upon  the  issues  thus 
tendered,  a  trial  was  had  before  a  jury,  which  resulted  in  a 
verdict  and  judgment  for  appellee  for  $1,500,  to  reverse  which 
this  appeal  is  prosecuted. 

The  reasons  nrged  for  a  reversal  of  the  judgment,  and  the 
same  that  are  presented  in  the  motion  for  new  trial,  are: 
(1)  The  verdict  is  not  sustained  by  the  evidence;  (2)  alleged 
error  of  the  court  in  permitting  proof  by  appellee  of  injury  to 
her  spinal  cord  and  eyes,  over  objection  of  appellant. 

The  court  told  the  jury  at  the  time  the  testimony  was  intro- 
duced that  they  could  not  consider  any  injury  to  appellee's 
eyes  as  an  item  on  which  to  fix  damages,  but  might  consider 
that  fact  only  to  show  an  injury  to  the  spine.  When  the  case 
was  finally  submitted  to  the  jury,  the  court  repeated  its  charge 
to  the  jury  by  a  written  instruction  eliminating  any  compensa- 
tion for  injury  to  appellee's  eyes.  Although  this  was  done, 
appellant  still  insists  that  the  alleged  error  in  admitting  the 
testimony  was  not  corrected.  When  this  testimony  was 
admitted,  appellant  asked  for  a  continuance  on  the  ground  of 
surprise  as  to  the  claim  for  damages.  This  the  court  over- 
ruled, and  we  are  asked  to  review  that  action  and  reverse  be- 
cause appellant  was  not  granted  a  continuance.  It  is  admitted 
by  the  answer  that  appellee  was  a  passenger  on  one  of  appel- 
lant's passenger  trains,  and  the  fact  of  a  rear-end  collision 
is  also  admitted.  The  cause  of  the  collision  is  clearly  shown 
to  be  that  a  freight  train  overtook  and  ran  into  the  passenger 
train  as  the  latter  was  leaving  the  station  Gap-in-Knob.  The 
two  trains  had  left  South  Louisville  station  from  4  to  11 
minutes  apart,  and  the  freight  had  overtaken  the  passenger, 
instead  of  keeping  10  minutes  behind  it,  as  the  rules  required. 
It  seems  that  the  passenger  train  consisted  of  engine,  baggage 
car,  and  three  coaches,  and,  heavily  loaded,  had  a  schedule  of 
23  miles  an  hour,  and  was  to  stop  at  nine  stations.  The 
freight  was  a  double  header,  that  made  no  stops,  and,  as  the 
proof  shows,  ran  at  least  2;  or  30  miles  an  hour,  carrying  49 
cars.  By  leaving  South  Louisville  from  4  to  1 1  minutes  be- 
hind the  passenger,  and  running  much  faster  and  making  no 
stops,  it  is  apparent  that  the  freight  would  overtake  the  pas- 
senger In  our  opinion,  these  facts  shown  presented  a  clear 
case  of  gross  negligence  in  appellant's  servants,  and,  as  to 
appellee,  it  is  immaterial  which  crew  of  trainmen  was  to 
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blame  for  the  collision.  The  only  question,  therefore,  that 
there  was  any  dispute  between  the  witnesses,  was  as  to  the 
injuries  sustained  by  appellee.  The  proof  of  appellant  tended 
to  show  there  was  no  injury,— at  most,  a  slight  jar  when  the 
collision  came.  That  of  appellee  tended  to  show  she  was 
painfully  injured  in  her  shoulder  and  arm,  and  also  in  her 
spinal  cord,  which  latter  injury  had  permanently  injured  her 
eyesight.  Under  the  proof,  we  are  of  opinion  the  verdict  was 
justified  and  sustained.  We  will  not  reverse  the  judgment  on 
account  of  a  lack  of  evidence. 

We  perceive  do  error  in  the  judgment,  and  the  same  is 
affirmed,  with  damages. 

Texas  &  P.  Ry.  Co.  v.  Tarkington. 

{Court  of  Civil  Appeals  of  Texas,  Nov.  16, 1901,) 

[66  S.  W.  Sep.  137.] 
Appeal— Review.  ■ 

A  verdict  on  conflicting  evidence  will  not  be  disturbed. 
Carriers  of  Passengers—  Liability  for  Conductor's  Use  of  Abusive  Lan- 
guage.* 
A  railroad  conductor,  in  a  loud  and   insulting-   manner,  addressed  a 

Sssenger,  in  the  hearing1  of  her  children  and  other  pasaengera:   "The 
sa  of  a  woman  trying   to  board  a  train   with   her  child  without  a 
ticket!     You  can  go  on  this  time,  but  don't  undertake   such  a    thing 
again":  held,  thata  charge  of  dishonesty,  in  that  she  was  attempting 
to  have  her  child  transported  without    paying    fare,  could  reasonably 
be  inferred,  and  his  language  was  actionable. 
Same — Same- 
It  was  immaterial  that  the  conductor  did   not  intend  to  charge  her 
with  dishonesty. 
Same— Same. 

Even  if  it  did  not  imply  dishonesty,    the    language   was    insulting- 
and  calculating  to  humiliate  .and  mortify. 
Same— Sam  e—  Instructions. 

The  evidence  raising  no  laaue  as  to  the  passenger's  temperament, 
an  instruction  that,  if  the  language  was  not  reasonably  calculated  to 
cause  a  person  of  ordinary  prudence  and  temper  to  be  ao  humiliated 
under  like  circumstances,  she  could  not  recover,  was  properly  refused. 

Appeal  from  district  court,  Bowie  county ;  J.  M.  Talbot, 
Jndge. 

Action  by  Hugh  Tarkington  against  the  Texas  &  Pacific 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

•As  to  the  right  of  passengers  to  recover  for  insulting  and  abnslve 
conduct  on  the  part  of  the  carrier's  servants,  see  Cole  v.  Atlanta  W. 
ft  P.  R.  Co.  (Ga.),  12  Am.  ft  Eng.  E.  Cas.,  N.  3.,  14,  and  note,  19; 
2  Rap.  ft  Mack's  Dig.  430  et  acq. ;  S  Am.  A  Eng.  Enc.  Law  (2d  Ed.) 
S50  et  seq. ;  Birmingham  Ry.  &  Electric  Co.  v.  Baird  (Ala.),  22  Am. 
ft  Eng.  R.  Cas.,  N.  S.,  909  et  seq. 

Aa  to  the  liability  of  carriers   of   passengers   for   assaults   by  em- 

Sloyees,  see  Birmingham  Ry.  *  Electric  Co.  v.  Baird  (Ala.),  22  Am. 
Eng.  R.  Cas. ,  N.  S. ,  909,  and  monographic  note,  924  et  seq. 
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W.  T.  Armistead,  for  appellant. 

Smelser  &  Mahaffey,  for  appellee. 

RAINEY,  C.  J.  Suit  by  appellee  to  recover  damages  of 
appellant  for  the  alleged  humiliation  of  his  wife  by  language 
used  to  her  by  the  conductor  in  charge  of  appellant's  train 
apon  which  she  was  a  passenger.  The  testimony  shows  that 
Mrs.  Tarkingtoo  was  traveling  with  her  15  year  old  daughter 
and  8  year  old  son.  At  Deoison  she  bought  tickets  for  her- 
self and  daughter  over  appellant's  road  to  Tezarkana.  When 
attempting  to  board  the  train  at  Denison,  her  son  was  in 
advance  of  her,  and  he  was  stopped  by  the  conductor,  who 
asked  her  if  she  had  a  ticket  for  the  boy.  Upon  being  told 
"No,"  he  told  her  to  get  one  for  him,  which  sbe  did.  The 
conductor  spoke  in  a  loud  tone,  and  his  manner  was  rude. 
She  entered  the  coach  with  her  children,  and  when  the  con- 
ductor came  around  to  collect  tickets,  and  after  receiving  her 
ticket,  he,  in  a  loud,  harsh,  and  insulting  tone  of  voice  and 
manner,  in  the  hearing  of  her  children  and  other  passengers, 
said  to  her:  "The  idea  of  a  woman  trying  to  board  a  train 
with  her  child  without  a  ticket !  You  can  go  on  this  time, 
bat  don't  undertake  such  a  thing  again, ' ' — which  language 
and  manner  of  the  conductor  humiliated,  mortified,  and 
insulted  her.  The  foregoing  is  the  substance  of  Mrs.  Tark- 
iugton'.s  testimony,  which  is  corroborated  in  part  by  her 
daughter.  That  part  of  her  testimony  as  to  the  manner  and 
language  of  the  conductor  is  contradicted  by  several  witnesses, 
and  it  is  insisted  by  appellant  that  the  verdict  and  judgment 
are  contrary  to  the  evidence.  If  was  the  province  of  the  jury 
to  weigh  the  evidence  and  pass  upon  the  credibility  of  the 
witnesses.  Having  done  so,  the  verdict  will  not  be  disturbed, 
as  the  evidence  is  sufficient  to  support  it. 

The  appellant  requested  the  court  to  charge  the  jury,  in 
effect,  that  the  language  used  by  the  conductor  was  not 
actionable,  and  same  did  not  import  dishonesty,  nor  could  it 
be  reasonably  inferred  therefrom.  This  was  refnsed,  and 
error  is  here  assigned  thereon.  The  petition  alleged  that  the 
manner  and  language  were  humiliating  and  insulting,  and  by 
innuendo  charged  her  with  dishonesty.  If  the  testimony  of 
Mrs.  Tarkington  be  true, — and  the  jury  must  have  so  found, 
— the  manner  and  language  of  the  conductor  were  insulting 
and  calculated  to  humiliate;  and  from  the  language  a  charge 
of  dishonesty  could  readily  be  inferred.  It  is  meaningless,  if 
he  did  not  iotend  to  upbraid  her  for  attempting  to  have  her 
child  transported  without  paying  fare. 

The  court  refused  a  requested  charge  to  the  effect  that,  if 
the  conductor  did  not  intend  to  accuse  her  of  dishonesty,  to 
find  for  the  defendant.  The  court  did  not  err  in  this  par- 
ticular. Whether  the  conductor  intended  to  charge  her  with 
dishonesty  is  immaterial.  The  language  is  susceptible  of  such 
a  construction.  But  if  it  were  conceded  that  the  language  did 
not  imply  dishonesty,  when  taken  in  connection  with  the 
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manner  in  which  it  was  osed  and  the  circumstances  under 
which  it  was  used,  it  was  insulting  and  calculated  to  humiliate 
and  mortify.  When  the  conductor  caused  plaintiff's  wife  to 
procure  a  ticket  for  her  son,  he  did  all  that  was  incumbent 
upon  him  in  the  protection  of  the  rights  of  the  company,  and 
there  was  no  occasion  for  him  to  assume  the  role  of  censor 
and  proceed  to  lecture  her  upon  her  conduct  Such  action 
was  calculated  to  insnlt  any  lady,  and,  if  his  "accomplish- 
ments and  natural  endowments"  were  not  sufficient  for  him 
to  appreciate  the  proper  respect  due  to  a  lady  passenger,  the 
company  should  fill  his  place  with  one  possessed  of  such 
accomplishments  and  natural  endowments,  for  it  is  its  duty  to 
see  that  passengers  receive  the  proper  respect  from  its  em- 
ployees. 

The  appellant  complains  of  the  refusal  of  the  court  to  give 
a  requested  instruction  to  the  effect  that,  if  the  language  was 
not  reasonably  calculated  to  cause  a  person  of  ordinary  pru- 
dence and  temper  to  be  so  humiliated  under  like  circumstances 
and  conditions  as  those  surrounding  plaintiff's  wife  at  the 
time  and  place,  he  could  not  recover.  The  evidence  raises  no 
issue  as  to  the  temperament  of  plaintiff's  wife, — whether 
over-sensitive  or  otherwise.  Io  the  absence  of  such  an  issue, 
the  presumption  arises  that  she  was  of  ordinary  prudence  and 
temper,  and  the  court  did  not  err  in  refusing  to  give  the 
instruction.  The  court  properly  charged  the  jury,  and  no 
error  was  committed  in  refusing  the  various  special  charges 
requested. 

The  judgment  is  affirmed. 


Houston,  E.  &  W.  T.  Ry.  Co.  v.  Seale. 

{Court  of  Civil  Appeals  of  Texas,  March  to,  1902.) 

[67  S.  W.  Rep.  437.] 

Injury  to  Passenger's  Baggage — Limiting  Liability — Pleading. 

Where  in  an  action  b y  a  passenger  for  damages  to  his  baggage,  tbe 
court  sustained  plaintiff's  demurrer  to  defendant's  answer  alleging  a 
contract  limiting  its  liability  to  $100,  defendant's  assignment  of  error 
that  the  court  on  the  evidence  should  have  limited  the  recover;  to 
SUM),  as  stipulated  in  the  contract,  cannot  be  sustained,  as  such  lim- 
itation to  plaintiff's  recovery  was  not  supported  by  the  pleadings. 
Same— Same— Pleading. 

In  an  action  by  a  passenger  for  damages  to  his  baggage,  where  tbe 
petition  does  not  allege  that  the  damages  were  caused  b;  defendant's 
negligence,  the  question  of  the  validity  of  a  stipulation    limiting  the 
company's  liability  for  loss  due  to  its  negligence  does  not  arise. 
Same     Same— Questions  of  Law  and  Questions  of  Fact. 

Where  the  petition  in  an  action  by  a  passenger  for  damages  to  his 
baggage  alleges  that  defendant  was  negligent,  and  that  the  stipulation 
for  limitation  of  its  liability  was  unreasonable,  the  questions  of  neg- 
ligence and  unreasonableness  are  for  the  jury,  but  the  right  of  the 
carrier  to  limit  its  liability  is  for  the  court. 
Same — Petition — Description  of  Articles  Destroyed  or  Injured. 

A  petition,  in  an  action  by  a  passenger   for  damages    to    his   bag- 
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gage,  which  alleges  that  "the  articles  totally  destroyed  consisted  of 
three  dresses,  worth  $300;  that  the  articles  injured  consisted  of  shirt 
waists,  collars,  caffs,  and  ladies'  undergarments," — is  not  sufficiently 
specific,  an  itemized  list  of  the  clothing  destroyed  or  damaged,  with 
the  value  of  each,  and  the  extent  of  the  damage  to  each  article  in- 
jured, being  essential. 
Si  me — Measure  of  Damages.* 

The  measure  of  damages  for  the  loss  of  a  passenger's  baggage  is 
merely  the  actual  value  of  articles  destroyed,  and  the  amount  of  dam- 
age to  articles  partially  destroyed ;  and  therefore  allowing  a  passenger 
damages  for  the  deprivation  of  the  use  of  the  articles,  and  for  incon- 
venience and  mental  distress  occasioned  by  the  loss,  was  erroneous. 

Appeal  from  district  court,  Nacogdoches  county;  Tom.  C. 
Davis,  Judge. 

Action  by  Allen  Seale  against  the  Houston,  East  &  West 
Texas  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  J.  S.  McEachin,  for 
appellant. 

Branch,  Matthews,  Harris  &  Beeson,  for  appellee. 

GARRETT,  C.  J.  This  action  was  brought  by  Allen  Seale 
to  recover  damages  of  the  railway  company  for  injury  to 
baggage  carried  for  the  plaintiff  over  the  line  of  the  company 
from  Nacogdoches,  Tex.,  to  Sbreveport,  La.,  on  a  ticket  sold 
by  the  company  to  the  plaintiff  for  his  wife  for  transportation 
from  Nacogdoches,  Tex.,  to  Colorado  Springs,  Colo.,  via 
Sbreveport  and  Ft.  Worth.  The  line  of  the  defendant  ex- 
tended only  to  Sbreveport,  and  the  journey  was  completed 
from  that  place  over  the  lines  of  connecting  carriers.  When 
plaintiff  and  his  wife  arrived  at  Colorado  Springs  and  their 
trunks  were  delivered  to  them,  they  discovered  that  some  of 
the  clothing  in  the  wife's  trunk  had  been  ruined,  and  some  of 
it  damaged,  by  wet.  Plaintiff  alleged  in  his  petition:  That 
the  contents  of  the  trunk  "consisted  of  wearing  apparel  of 
plaintiff's  wife,  and  the  articles  destroyed  were  of  the  value  of 
$100,  and  the  articles  partially  destroyed  were  damaged  to  the 
extent  of  $200."  That  be  was  induced  to  go  to  Colorado 
Springs  for  pleasure  by  excursion  rates  offered  by  the  appel- 
lant, bat  his  wife  was  deprived  of  wearing  apparel  "suitable 
for  participating  in  the  festivities  and  enjoyment."  He 
pleaded  hotel  bills  and  incidental  expenses  for  time  lost  in 
efforts  to  supply  other  clothing,  $250  damages  for  deprivation 
of  the  use  of  the  clothing  during  the  stay  at  Colorado  Springs, 
and  $250  on  account  of  "inconvenience,  deprivation,  annoy- 
ance, and  mortification"  suffered  by  his  wife  in  being  deprived 
of  the  use  of  the  contents  of  the  trunk.  Demurrers  to  the 
petition  were  sustained,  requiring  plaintiff  to  plead  more 
specifically  the  nature  and  value  of  the  articles  destroyed 
and  damages,  and  striking  ont  the  averments  of  damages  on 

Inc.  Law  (2d Ed.)  584  et 
:.  Dig.,  col.  1652  et  seq. 
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account  of  hotel  bills  and  incidental  expenses.  Plaintiff  Sled 
a  trial  amendment,  alleging  "that  the  totally  destroyed  articles 
in  said  trunk  consisted  of  three  dresses,  worth  $300;  that  the 
articles  injured  consisted  of  shirt  waists,  collars,  cuffs,  and 
ladies'  undergarments;  and  the  damage  to  said  articles  is 
$200."  Appellant  specially  excepted  to  the  amendment,  be- 
cause it  did  not  sufficiently  describe  and  itemize  the  articles, 
or  give  their  value  separately,  or  the  extent  of  the  damage. 
The  defendant  pleaded  also  a  contract  contained  in  the  ticket 
sold  to  the  plaintiff  limiting  its  liability  to  $100  on  account  of 
baggage.  To  this  defense  the  plaintiff  interposed  a  demurrer, 
which  was  sustained  by  the  court  A  jnry  was  waived,  and, 
upon  trial  by  the  court,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $1 10. 

The  plaintiff  has  brought  his  suit  upon  the  contract  for  car- 
riage, and  seeks  to  hold  the  defendant  upon  its  common-law 
liability  for  the  delivery  of  the  baggage,  which  is  the  same  as 
a  carrier  of  goods.  It  is  that  of  an  insurer.  3  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  546.  The  defendant  relies  upon  the 
contract  for  a  limitation  of  its  liability  to  its  own  line,  and  then 
not  exceeding  $100.  As  a  contract  for  carriage  from  Nacog- 
doches, Tex.,  to  Colorado  Springs,  Colo.,  it  is  interstate,  and 
the  question  might  arise  whether  or  not  the  statute  of  Texas 
(Rev.  St.  art.  320),  prohibiting  carriers  from  limiting  their 
liability  as  it  exists  at  common  law  would  apply.  Houston 
Direct  Nav.  Co.  v.  Insurance  Co.  of  North  America,  89  Tex.  I, 
32  S.  W.  889,  30  L.  R.  A.  713,  59  Am.  St.  Rep.  17;  Arm- 
strong v.  Railway  Co.,  92  Tex.  117,  46S.  W.  33.  Following 
Armstrong  v.  Railway  Co.  the  court  of  civil  appeals  for  the 
Fourth  district  has  held  that  the  statute  applies  to  baggage 
checked  on  a  ticket  from  San  Antonio,  Tex.,  to  the  city  of 
Mexico  and  return.  Railway  Co.  v.  Ware,  60  S.  W.  343, 
I  Tex.  Ct.  Rep.  391.  But  we  do  not  find  it  necessary  to 
determine  the  qnestion,  since  there  is  no  assignment  of  error 
requiring  ns  to  do  so.  The  court  sustained  the  demurrer  of 
the  plaintiff  to  the  answer  setting  up  the  defense,  but  the 
defendant  only  attempts  to  raise  the  question  by  assignments 
that  upon  the  evidence  the  court  should  have  found  for  the 
plaintiff  not  -exceeding  $100,  as  stipulated  in  the  contract. 
This  would  have  been  without  any  pleading  to  support  it. 
The  defendant  had  the  right  to  limit  its  liability  to  its  own 
line.  Railway  Co.  v.  Baird,  75  Tex.  256,  12  S.  W.  530. 
There  is  no  averment  in  the  petition  that  the  damage  was 
caused  by  the  negligence  of  the  defendant ;  hence  the  question 
whether  on  the  ground  of  public  policy  the  defendant  might 
limit  its  liability  for  loss  occasioned  by  its  negligence  does 
not  arise.  Nor  is  it  alleged  that  the  stipulation  for  limita- 
tion of  the  liability  of  the  defendant  was  unreasonable.  The 
question  of  negligence  and  unreasonableness  would  have  to  be 
submitted  to  a  jury,  but  the  right  of  the  carrier  to  limit  its 
liability  under  the  statute  was  for  the  court. 
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Tile  exception  of  the  defendant  to  the  trial  amendment  filed 
in  response  to  the  ruling  of  the  court  requiring  more  specific 
allegations  of  the  nature  of  the  articles  destroyed  and  dam- 
ages, and  the  amount  of  the  damages,  should  have  been  sus- 
tained. It  was  scarcely  more  specific  than  the  allegation  in 
the  pleading  required  to  be  amended.  The  particular  articles 
of  clothing,  and  the  value  and  extent  of  the  loss  and  damage, 
were  within  the  knowledge  of  the  plaintiff,  and  the  defendant 
was  entitled  to  have  pleaded  an  itemized  list  of  the  dresses 
destroyed,  stating  the  character  and  value  of  each,  and  of  the 
several  articles  damaged,  stating  the  nature  and  character  of 
each  article,  and  the  value  thereof,  and  the  extent  of  the  dam- 
age. The  exception  specifically  and  particularly  pointed  out 
the  defect  in  the  pleading,  and  it  should  have  been  sustained. 
The  information  required  was  peculiarly  within  the  knowledge 
of  plaintiff  to  the  minutest  detail,  and  was  something  about 
which  the  defendant  could  know  nothing.  Schneider  v.  Fer- 
guson, 77  Tex.  574,  14  S.  W.  154;  Beck  v.  Avondino,  82  Tex. 
315,  18  S.  W.  690;  Townes,  PL  pp.  278,  279. 

As  the  judgment  must  be  reversed  for  the  error  indicated, 
we  will  point  out,  with  the  view  to  another  trial,  other  errors 
In  the  record,  which,  however,  taking  into  consideration  the 
undisputed  evidence  as  to  value  and  the  amount  of  the  judg- 
ment, would  of  themselves  not  require  a  reversal  if  we  should 
hold  that  the  evidence  is  sufficient  to  sustain  the  finding  that 
the  injury  occurred  on  the  line  of  defendant,  upon  which  we 
do  not  pass.  The  measure  of  damage  for  the  loss  sustained, 
if  it  occurred  on  the  defendant's  line,  is  the  actual  value  of  the 
two  dresses  destroyed  and  the  amount  of  damage  to  the  sev- 
eral articles  partially  destroyed,  with  legal  interest  on  the 
aggregate  amount.  3  Am.  &  Eng.  Enc.  Law,  584;  Railway 
Co.  v.  Jackson,  62  Tex.  209.  The  court  therefore  erred  in 
overruling  the  defendant's  exceptions  to  the  paragraphs  in 
the  petition  claiming  damages  for  deprivation  of  the  use  of 
the  clothing  and  for  "inconvenience,  deprivation,  annoyance, 
and  mortification"  occasioned  by  the  loss,  and  in  bearing  evi- 
dence in  support  thereof.  It  was  improper  to  receive  evidence 
that  plaintiff's  wife  was  very  much  distressed,  and  cried,  be- 
cause of  the  damage  to  her  wearing  apparel;  for  her  distress 
was  not  an  element  of  damage,  and  could  have  no  Droper 
bearing  on  the  case.  The  length  of  time  it  took  plaintiff  to 
obtain  other  clothing,  and  the  purpose  for  which  plaintiff  and 
his  wife  went  to  Colorado  Springs,  furnish  no  basis  for  re- 
covery, and  evidence  to  show  the  same  should  not  have  been 
received.  The  judgment  of  the  court  below  will  be  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 
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Alabama  Midland  Ry.  Co.  v.  Guilford. 
(Supreme  Court  of  Georgia,  Feb.  j,  1902.) 
[40  S.  E.  Rep.  794.] 
Injury  to  Passenger — Fallen  Tree  across  Track.* 

In  a  suit  against  a  railway  company  for  personal  injuries  brought 
about  by  the  collision  of  one  of  the  defendant's  trains  with  a  tree 
which  had  fallen  across  the  track,  where  the  defendant  had  introduced 
evidence  tending-  to  show  that  the  tree  had  stood  at  a  point  outside 
of  its  right  of  way,  that  there  had  been  a  severe  wind  but  a  few 
minutes  before  the  collision,  that  shortly  prior  thereto  the  track  had 
been  clear,  and  that  the  defendant's  agents  bad  used  all  diligence, 
but  had  not  had  time  or  opportunity  to  inspect  the  track  before  the 
arrival  of  the  train,  it  was  error  to  refuse  a  request,  properly  made, 
to  charge  that,  if  the  jury  believed  that  these  things  were  true,  then 
no  liability  would  attach  to  the  defendant  company  for  baying  failed 
to  ascertain  that  the  tree  had  been  blown  down,  or  for  not  having 
given  the  company's  servants  in  charge  of  the  train  warning  that 
the  tree  had  fallen  across  the  track. 
Negligence — Instructions. 

In  a  case  of  this  character.  In  which  the  plaintiff  alleged  several 
different  acts  of  negligence  on  the  part  of  the  defendant,  it  was  error 
to  charge  that,  if  the  jury  found  that  the  defendant  was  negligent  in 
any  of  the  particulars  alleged  by  the  plaintiff,  the  defendant  would 
be  liable,  provided  the  jury  found  that  the  plaintiff  sustained  injury. 
Under  this  charge  the  jury  could  have  found  for  the  plaintiff,  although 
they  were  of  opinion  thai  the  negligence  of  which  they  believed  the 
defendant  guilty  had  not  materially  contributed  to  the  injury  of  the 
plaintiff.     In  this  respect,  at  least,  the  charge  was  erroneous. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  county;  W.  N.  5peo.ce, 
lodge. 

Action  by  J.  S.  Guilford  against  the  Alabama  Midland  Rail- 
way Company.  Judgment  for  plaintiff.  Defendant  brings 
error.     Reversed. 

Hawes  &  Hawes,  for  plaintiff  in  error. 

Toomer  &  Reynolds  and  W.  M.  Harrell,  for  defendant  in 
error, 

SIMMONS,  C.  J.  It  appears  from  the  record  that  Gnilford 
was  an  express  messenger  running  on  the  line  of  the  Alabama 
Midland  Railway  Company.  He  was  injured  by  reason  of 
the  collision  of  the  engine  with  a  tree  which  had  been  blown 
by  the  wind  across  the  railroad  track.  This  injury  occurred 
in  tbe  state  of  Alabama.  Guilford  brought  suit  in  Decatur 
county,  Ga.,  against  the  railway  company,  to  recover  damages 
for  the  injuries.  He  alleged  that  the  Alabama  corporation 
had  been  merged,  under  the  laws  of  the  two  states,  with  a  rait- 
way  corporation  of  the  same  name  of  this  state,  and  that  the 
Alabama  company  was  operating  a  line  of  railroad  in  this 
state,  and  had  an  office  and  agent  in  the  county  in  which 
the  suit  was  brought.     In  its  answer  filed  at  the  first  term  the 

"As  to  the  duty  of  a  railroad  company,  as  a  carrier  of  passengers, 
to  provide  a  safe  road,  see  Illinois  Cent.  K.  Co.  V.  Kubn  (Tenn.J,  22 
Am.  &  Eng.  K.  Cas.,  N.  S.,  324,  and  note,  335. 
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railway  company  admitted  these  allegations  as  true.  At  the 
trial  term  it  offered  an  amendment,  which,  in  substance, 
denied  these  allegations.  This  amendment  was  sworn  to  by 
an  agent  of  the  company,  and  to  it  was  attached  the  affidavit 
prescribed  by  the  act  of  1897  (Van  Epps'  Code  Snpp.  §  6199). 
This  amendment  was  allowed.  The  defendant  then  asked 
leave  to  withdraw  the  admissions  made  in  its  original  answer. 
This  the  court  refused  to  allow,  which  ruling  was  assigned  as 
error  in  the  motion  for  new  trial  subsequently  filed.  Error 
was  also  assigned  on  a  charge  of  the  court  to  the  effect  that 
the  defendant  was  bound  by  the  admissions,  and  estopped  to 
deny  them. 

(Question  of  practice  omitted.) 

2.  The  record  discloses  that  the  train  of  the  defendant  was 
wrecked  by  a  collision  with  a  tree  which  had  been  blown 
across  its  track.  It  was  alleged  ic  the  petition  and  contended 
by  the  plaintiff  that  the  defendant  was  guilty  of  negligence  in 
not  having  ascertained  before  this  particular  train  reached  the 
place  where  the  wreck  occurred  that  the  tree  was  across  the 
track;  that  the  defendant  had  ample  time  to  ascertain  this 
fact  by  the  nse  of  proper  diligence.  The  theory  of  the  defense 
was  that  the  tree  was  blown  down  by  a  sudden  and  violent 
windstorm,  which,  covered  but  a  narrow  path ;  that  bat  a  few 
minutes  had  elapsed  between  the  time  of  the  storm  and  the 
passage  of  the  train;  and  that  this  time  was  so  brief  as  to  give 
no  opportunity,  even  by  the  use  of  the  utmost  diligence,  for 
the  inspection  of  the  track,  which  shortly  before  the  storm 
was  clear  of  obstructions.  The  defendant  made  a  proper 
request  to  charge  that  if  the  jury  believed  that  this  was  the 
case,  and  that  the  defendant's  agents  and  employees  had  used 
all  due  diligence,  then  no  liability  would  attach  to  the  defend- 
ant for  not  having  ascertained  that  the  tree  had  blown  down, 
or  for  not  having  given  warning  to  its  servants  in  charge  of 
the  train  that  the  tree  had  fallen  across  the  track.  The 
brief  of  evidence  discloses  that  there  was  ample  evidence  on 
which  to  base  this  charge,  and  we  think  the  court  erred  in 
refusing  to  charge  as  requested.  The  defendant's  witnesses 
testified  that  the  storm  was  a  violent  and  unusual  one;  that, 
within  one-half  an  hour  after  its  violence  had  abated,  the 
wreck  occurred;  and  that  it  was  impossible  for  the  track 
supervisor  or  any  of  his  assistants,  within  the  time  interven- 
ing before  the  passage  of  the  train,  to  have  walked  from 
where  they  were  at  the  time  of  the  storm  to  the  place  where 
the  tree  had  fallen.  The  engineer  testified  that  he  kept  a 
sharp  lookout,  and  that  it  was  impossible  for  him  to  have  seen 
the  tree  in  time  to  stop  the  train.  If  this  evidence  was  true, 
the  defendant  was  not  liable  for  any  negligence  in  this  regard. 
It  was  argued  by  counsel  for  the  defendant  in  error  that,  even 
if  the  charge  requested  had  been  given,  the  evidence  snowed 
that  the  defendant  was  negligent  in  allowing  a  rotten  tree  to 
stand  upon  its  right  of  way.  Of  course,  if  it  allowed  a  tree 
to  remain  upon  the  right  of  way  in  a  decayed  and  obviously 
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dangerous  condition, — in  such  condition  that  the  company,  in 
the  exercise  of  doe  care,  should  have  discovered  it, — and  the 
tree  was  blown  down  because  of  its  decayed  condition,  the 
principle  of  law  embodied  in  the  request  would  not  absolve 
the  company  from  liability.  The  evidence  as  to  these  matters 
was,  however,  in  conflict;  some  of  the  witnesses  placing  the 
tree  upon  the  right  of  way,  and  others  outside  of  and  beyond 
it ;  some  of  the  witnesses  testifying  that  the  tree  was  "cat-faced 
and  doty,"  and  others  that  the  tree  was,  to  all  appearances, 
perfectly  sound  and  strong.  These  were  matters  for  the  jury. 
We  are  not  informed  upon  what  theory  the  verdict  of  the  jury 
was  based.  The  defendant  had  the  right  to  have  the  jury  pass 
upon  its  theory  of  the  case,  and  there  was  evidence  upon 
which  to  base  that  theory.  The  request  should  therefore  have 
been  given  in  charge. 

(Question  of  practice  omitted.) 

4.  The  petition  contained  five  specific  allegations  of  negli- 
gence, some  of  which,  even  if  proved  to  be  true,  would  not 
have  authorized  a  recovery.  The  court  charged,  "If  yon  find 
that  they  were  negligent  in  any  of  the  particulars  set  out  in 
the  declaration  and  contended  for  by  the  plaintiff,  yon  should 
find  this  defendant  company  liable,  provided  yon  find  that  the 
plaintiff  sustained  an  injury."  We  think  this  charge  was 
entirely  too  sweeping,  and  that  the  exception  taken  to  it  is 
good.  As  before  stated,  some  of  the  allegations  of  negligence 
would  not,  even  if  proved,  have  authorized  a  recovery  against 
the  defendant.  Yet,  under  this  charge,  if  the  jury  found  any 
one  of  them  to  be  true,  the  defendant  would  be  liable.  To  state 
the  proposition  is  to  argue  it.  Further  than  this,  the  charge 
left  the  jury  free  to  find  for  the  plaintiff  because  of  any  such 
act  of  negligence,  although  such  act  may  not  have  in  any  wise 
contributed  to  the  plaintiff's  injury. 

Judgment  reversed.     All  the  justices  concurring. 


Keenan  v.  Union  Traction  Co. 

{Supreme  Court  of  Pennsylvania,  March  if,  /go*.) 
[51  Atl.    Rep.  742.] 
Accident  at  Street  Railway  Crossing— Stop,  Look  and  Listen.* 
^Where  the  driver  of  a   covered   wagon    stops  and   gets  out  on  the 
swingletree,  and  looks  for   an    approaching   electric  car,  while  about 
35  feet  from  the  track,  at  a  place  where  he  has  an    unobstructed  view 
of  the  track  for  319  feet,  and  then   climbs   back  into  the  wagon,  and, 
without  looking  farther,  attempts  to  cross  the  track  at  a  walk,  and  is 
struck  bj  a  car,  his  contributory    negligence   precludes  his  recovery. 
Same — Same. 

The  fact  that  an  electric  railroad  is  in  the  country,  and  that  cars 
are  not  so  frequent,  and  obstructions  to  travel  are  not  ho  great,  as  in 
a  city,  does  not  relieve  a  person  about  to  cross  the  track  from  the 
duty  of  continuing  to  look  for  approaching  cars  till  he  reaches  the 
track. 
Meetrezat,  J.,  dissenting. 

;.  *See  notes  at  end  of  case. 
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Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Action  by  Robert  S.  Keenan  against  the  Union  Traction 
Company  for  injuries  received  in  a  crossing  accident.  From 
a  judgment  in  favor  of  the  defendant,  the  plaintiff  appeals. 
Affirmed. 

Alexander  &  Magill,  for  appellant. 

Russell  Duane  and  Thomas  Learning,  for  appellee. 

BROWN,  J.  At  the  close  of  plaintiff's  testimony  the  learned 
trial  judge  directed  a  verdict  for  the  defendant.  He  conld  not 
have  avoided  doing  so,  in  the  light  of  the  clear  contributory 
negligence  of  the  appellant.  The  collision  occurred  in  the 
country,  on  the  Old  York  road,  upon  which  the  tracks  of  the 
appellee  are  laid.  The  east  rail  of  the  north  track,  upon 
which  the  car  ran  into  the  team,  is  io  feet  from  the  open 
gateway  of  the  Hallowell  property.  The  plaintiff  testified 
that  on  the  day  of  the  accident  he  had  delivered  ice  cream  at 
Mr.  Hallowell's  residence,  and,  when  leaving  the  property, 
stopped  his  team  (a  one-horse  wagon)  inside  the  open  gate- 
way, and  that  the  distance  from  his  horse's  head  to  the 
entrance  was  about  15  feet;  that  his  seat  in  the  wagon  was 
about  10  feet  from  the  horse's  head;  that  the  wagon  was 
a  closed  one  all  the  way  to  the  front ;  that  he  had  climbed  ont 
on  the  swingletree  of  the  wagon  far  enough  to  get  clear  of  the 
curtains,  and  look  down  the  road ;  that  after  he  had  so  looked, 
and  there  was  no  car  in  sight,  he  climbed  back  ioto  his  wagon, 
took  np  bis  lines,  walked  bis  horse  out  of  the  premises,  and 
did  not  see  the  car  until  he  was  in  the  center  of  the  track  and 
his  wagon  was  struck.  At  the  point  within  the  gate  where 
the  plaintiff  stopped  to  look, — a  distance  of  about  35  feet  from 
the  track, — he  bad  ao  unobstructed  view  of  319  feet  in  the 
direction  from  which  the  car  was  coming;  and  there  was 
nothing  to  obstruct  this  view  until  the  track  was  reached. 
When  the  plaintiff  stopped  within  the  gateway,  and  got  out  on 
the  swingletree  to  look  for  an  approaching  car,  because  he 
conld  not  see  from  his  seat  in  the  closely  curtained  wagon,  he 
exercised- proper  care;  but  his  misfortune  is  that  he  was  care- 
ful for  but  an  instant,  when  he  should  have  continued  to  be 
watchful  until  the  track — the  real  point  of  danger — was 
reached.  If  he  had  continued  to  look,  he  could  have  seen  the 
car,  just  as  those  within  it  saw  his  team  100  feet  in  front  of  it, 
when  the  horse  was  on  or  approaching  the  track.  It  is  not 
conceivable  that  the  plaintiff  could  not  bave  avoided  the  col- 
lision if  he  had  continued  to  look.  Instead  of  doing  so,  after 
he  had  first  looked,  and  been  careful  before  starting  his  horse 
toward  the  track,  he  climbed  back  into  his  seat,  from  which 
he  conld  not  see,  and  drove  blindly  on,  so  far  as  any  view  to 
the  right  or  left  of  bim  was  concerned.  The  care  that  he  ex- 
ercised when  he  got  out  on  the  swingletree  and  looked  counts 
for  nothing;  for,  when  he  dropped  back  into  his  seat  and 
started,  with  35  feet  intervening  between  him  and  the  track, 
2  R  R  R— 5 
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Note* 

he  might  as  well  have  been  blindfolded  in  an  open  wagon,  for 
all  the  opportunity  he  then  had  of  looking  out  on  either  side. 
Had  he  leaned  forward  beyond  the  curtains,  without  getting 
out  on  the  swingletree,  and  looked,  he  could  have  seen  the 
car,  and  his  failure  to  do  so  was  negligence  perse.  Wheelahan 
v.  Traction  Co.,  150  Pa.  187,  24  AtL  688.  From  the  time  he 
started  his  team  through  the  gateway,  he  had  lapsed  into 
carelessness,  in  the  face  of  which  all  our  authorities  are  con- 
clusive against  his  right  to  recover.  He  did  not  continue  to 
look  until  he  reached  the  track,  and  yet  that  was  his  duty. 
Ehrismanv.  Railway  Co..  150  Pa.  180,  24  AtL  596,  17  L,  R. 
A.  448;  Burke  v.  Traction  Co.,  198  Pa.  407,  48  AtL  470;  and 
McCracken  v.  Traction  Co.  (Pa.)  50  AtL  83a 

It  is  urged  that  the  rule  that  one  about  to  cross  a  street  rail- 
way track  must  continue  to  look  nntil  the  track  is  reached 
relates  only  to  electric  roads  in  cities,  and  does  not  apply  to 
the  crossing  of  such  railway  tracks  in  the  country,  where  the 
views  are  much  more  extended,  cars  pass  less  frequently,  and 
the  obstructions  to  travel  on  town  streets  are  not  encountered. 
The  answer  to  this  is  that  care  must  always  be  exercised. 
The  degree  required  may  vary,  bat  want  of  care  under  the 
circumstances  is  always  negligence.  It  is  as  much  one's  duty 
to  look  out  for  danger  in  the  country  as  it  is  in  the  town. 
Trolley  cars  run  into  wagons  carelessly  driven,  not  only  on 
the  streets  of  a  city,  but  on  turnpikes  and  rural  roads  as  well. 
We  have  never  said  that  the  duty  of  continuing  to  look  until 
the  trolley  or  street  railway  track  is  reached  is  not  binding 
upon  those  driving  teams  in  the  country.  The  same  degree 
of  watchfulness  may  not  be  required  there  as  on  crowded  city 
streets,  but  it  will  never  be  held  that  there  need  be  no  care  at 
all  in  the  country,  as  there  was  not  in  this  case,  after  the 
plaintiff  climbed  back  from  the  swingletree  into  his  seat  in 
the  closed  wagon,  where  he  could  not  see,  and  started  for  the 
danger  which  be  would  have  avoided  if  he  had  looked. 
Judgment  affirmed. 


General  Rule. 

The  rales  as  to  the  care  one  is  bound  to  observe  in  crossing  the  track 
of  a  steam  railroad  do  not  apply  with  equal  strictness  to  a  person 
about  to  croHB  a  street  railway.  And  it  will  be  found  from  an  exam- 
ination of  the  authorities  set  out  in  this  note  that  the  general  rule  on 
this  subject  is  that  whether  it  is  negligence  to  fail  to  stop,  look  and 
listen  before  crossing'  a  street  railway  depends  upon  the  peculiar  cir- 
cumstances and  condition  of  the  case  in  question. 

UNITED  STATES. 
The  rule  that  the  failure  of  a  person  to  atop,  look  and  listen  before 
driving  upon  a  railroad  track  constitutes  negligence  as  a  matter  of 
law  is  not  inflexible,  even  in  case  of  steam  railroads,  and  is  only 
applicable  to  street  railroads  on  a  public  street  where  the  attending 
conditions  are  such  that  reasonable  care  and  prudence  would  require 
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such  precautions.  Tacoma  Ry.  &  Power  Co.  v.  Hays  (C.  C.  A.).  23 
Am.  A  Eng.  R.  Cas.,  N.  S.,  58. 

In  this  case  it  is  said  in  the  opinion:  "The  duties  of  persons  with 
respect  to  steam  railways  and  street  railways  are  not  so  analogous  as 
to  be  governed  at  all  times  by  the  same  rule.  Railway  Co.  v.  Whit- 
comb,  14  C.  C.  A.  183,  66  Fed.  915,  919.  The  rights  of  the  person 
are  greater,  and  the  dangers  leas,  in  connection  with  the  latter;  the 
rights  of  street  cars,  no  matter  by  what  power  impelled,  not  being 
superior  to  those  of  other  vehicles,  save  in  the  one  instance  where  a 
vehicle  is  bound  to  get  out  of  the  way,  and  not  to  obstruct  the  passage 
of  the  car,  owing  to  the  inability  of  the  car  to  travel  in  any  other 
part  of  the  street.  The  element  of  trespass  is  entirely  absent  in  the 
case  of  a  person  crossing  a  street  railway  at  any  point,  and  the  only 
care  required  of  him  is  that  which  a  reasonably  prudent  man  would 
exercise,  having  a  due  regard  to  the  rights  of  others,  and  assuming 
that  others  (including  the  street-car  companies)  will  exercise  the 
tame  care;  in  fact,  knowing  that  such  care  is  imposed  by  municipal 
regulation  upon  the  persons  operating  the  street  cars.  This  assump- 
tion does  not,  of  course,  warrant  such  a  reliance  upon  it  as  to  neglect 
means  of  self-preservation,  but  is  an  element  of  consideration  in 
arriving  at  the  standard  of  care  to  govern  the  particular  case." 

DELAWARE. 
Statements  of  Rule. 

Persons  using  street-railway  tracks  are  bound  to  the  reasonable  use 
of  all  their  senses  for  the  prevention  of  collisions  with  street  cars, 
and  also  to  the  exercise  of  all  such  reasonable  caution  as  ordinarily 
careful  and  prudent  persons  would  exercise  in  like  circumstances. 
Brown  v.  Wilmington  City  Ry.  Co.,  1  Penn.  (Del.)  332,  12  Am.  & 
Eng.  R.  Cas.,  N.  S. ,  440,  40  Atl.  936. 

In  this  case  it  ia  said  in  the  opinion :  '  'We  are  not  prepared  to  lay 
down  in  this  case  any  absolute  rule  as  to  what  precise  acts  of  pre- 
caution are  necessary  to  be  done,  or  left  undone,  by  persons  who  may 
have  need  to  cross  electric  city  railways.  Such  acts  necessarily  must 
depend  Upon  the  circumstances  of  each  particular  case.  The  degree 
of  care  differs  in  different  cases.  Greater  care  is  necessary  in  cross- 
ing a  road  where  the  cars  run  at  a  high  rate  of  speed  and  close 
together  than  where  they  run  at  less  speed  and  remote  from  each 
other.  In  like  manner,  where  the  view  at  the  crossing  is  obstructed 
or  in  a  neighborhood  where  there  is  much  noise  and  confusion, 
greater  care  is  necessary  than  in  places  where  the  view  is  unobstructed 
and  with  quiet  surroundings.  In  like  manner,  a  railway  is  held  to 
greater  caution,  in  the  more  thronged  streets  of  the  densely  populated 
portions  of  the  city  than  in  the  less  obstructed  streets  in  the  open  or 
suburban  parts.  From  these  illustrations,  manifestly,  the  care  to  be 
used  depends  largely  upon  the  circumstances  of  eachcaae.  It  would 
therefore  be  difficult,  if  not  dangerous,  to  lay  down  any  inflexible 
rules.  The  general  rule  upon  this  subject  is  that  persons  so  crossing 
a  street-railway  track  are  bound  to  the  reasonable  use  of  all  their 
senses  for  the  prevention  of  accident,  and  also  to  the  exercise  of  all 
such  reasonable  caution  as  ordinarily  careful  and  prudent  persons 
would  exercise  in  like  circumstances.  This  rule  is  plain  and  well 
settled,  and  is  to  govern  you  in  the  determination  of  this  case.  The 
rule  of  the  highways,  requiring  drivers  of  public  or  private  vehicles 
to  turn  to  the  right  when  they  meet,  does  not  apply  to  this  case ;  nor 
does  the  case,  in  our  judgment,  involve  the  law  of  remote  and  proxi- 
mate cause. " 

One  whose  line  of  vision  is  unobstructed  while  driving  towards  a 
street-  rail  road  track  is  required  to  look  for  approaching  cars  in  time 
to  avoid  a  collision  with  them,  and  is  guilty  of  negligence  rendering 
.  his  employer  liable  for  an  injury  to  a  motorman  by  a  collision,  where 
he  does  not  look  until  it  is  too  late  to  avoid  the  collision.  Price  v. 
Charles  Warner  Co.  (Super.  Ct.),  1  Penn.  (Del.)  462,  42  Atl.  699. 
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ILLINOIS. 
Statements  of  Rule. 

It  is  not  negligence  per  se,  to  fail  to  look  for  a  street  car  before 
attempting  to  cross  the  track.  West  Chicago  Street  R.  Co.  v.  Huhnke, 
82  111.  App.  404,  4  Chic.  L.  J.  Wklj.  218,  18  Nat.  Corp.  454. 

The  fact  that  a  person  passing  over  a  crossing  in  a  city  step*  on 
the  track  of  a  street  railroad,  whether  the  cars  accustomed  to  run 
thereon  are  horse  cars  or  grip  cars,  without  first  stopping  to  look  and 
see  whether  a  car  is  approaching,  is  not,  as  matter  of  law,  and  with- 
out regard  to  surrounding  circumstances,  negligence  or  a  want  of 
ordinary  care.  Chicago  City  R.  Co.  v.  Robinson,  36  Am.  A  Eng.  R. 
Cas.  66,  127  111.  1,  4  L.  R.  A.  126,  18  N.  E.  772,  affirming  27  111. 
App.  26. 
Passing  behind  Car  and  Stopping  in  Front  of  Car  on  Other  Track. 

Plaintiff  left  the  sidewalk,  and  without  looking  for  cable  trains 
from  one  direction  passed  behind  a  car  going  in  the  other  direction, 
and  stepped  immediately  In  front  of  a  train  approaching  on  the  fur- 
ther track :  held,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence preventing  a  recovery  for  injuries  sustained.  Thorsell  v. 
Chicago  City  R.  Co.,  32  111.  App.  375. 
Failure  to  Give  Crossing  Signals. 

It  cannot  be  held,  as  matter  of  law,  that  a  pedestrian  is  guilty  of 
contributory  negligence  precluding  recovery  for  injuries  from  being 
struck  by  a  car,  the  headlight  of  which  was  dim,  and  which  ap- 
proached without  giving  the  usual  signal,  in  failing  to  look  for  the 
approach  of  cars,  when  attempting  to  cross  the  street  on  a  dark  even- 
ing at  a  regular  crossing.  North  Chicago  Street  R.  Co.  v.  Nelson,  3 
Chic.  L.  J.  Wkly.  582,  79  111.  App.  229. 

Collision  between  Cable  Car  and  Carriage  after  Both  Had  Stopped  at 
Crossing: 

In  West  Chicago  Street  R.  Co.  v.  Boeker,  70  111.  App.  67,  it  appeared 
that  both  the  driver  of  a  carriage  and  the  gripman  of  a  cable  car 
Blackened  tip  before  reaching  a  crossing ;  and  that  afterwards  both 
attempted  to  cross,  supposing  that  the  other  had  stopped;  and  that 
the  person  injured  might  have  seen  by  looking  that  the  gripman  had 
started  his  car:  held,  that  there  could  be  no  recovery  against  the 
railway  company  for  injuries  resulting  from  a  collision  between  the 
two  vehicles. 

INDIANA. 
Statements  of  Rule. 

In  crossing  a  street  railroad,  the  rule  to  atop,  look  and  listen  does 
not  strictly  apply  as  it  does  to  the  crossing  of  a  steam-railroad  track. 
Evansville  Street  R.  Co.  v.  Gentry,  147  Ind.  408,  37  L-.  R.  A.  378,  5 
Am.  A  Eng.  R.  Cas.,  N.  S.,  500,  44  N.  E.  311. 

In  Railroad  Co.  v.  Albright  (Ind.  App.),  42  N.  E.  238,  the  appellate 
court  of  Indiana  declare  that  the  "strict  rules  as  to  care  governing 
in  railroad  crossing  collisions  do  not  apply  to  street-carcases."  In 
that  case  the  plaintiff,  on  turning  into  a  street,  looked,  and  saw  that 
for  a  quarter  of  a  mile  no  car  was  coming  from  the  south,  and  also 
saw  a  car  coming  from  the  north,  about  a  block  away.  He  drove 
north  until  the  south-bound  car  passed  him,  and  then  turned  to  cross 
the  track,  when  he  collided  with  a  north-bound  car.  The  evidence 
was  conflicting  as  to  whether  a  signal  was  given,  and  as  to  the.  speed 
of  the  car.  It  was  held  that  the  question  of  plaintiff's  contributory 
negligence  in  not  looking  again  at  the  moment  of  turning  his  horses 
onto  the  track  was  properly  submitted  to  the  jury. 
Electric  Railways. 

It  is  contributory  negligence  to  attempt  to  cross  an  electric-railway 
track  without  looking  or  listening  for  an  approaching  car.  Yonng 
v.  Citizens'  Street  R.  Co.,  148  Ind.  54,  44  N.  E.  927.  Rehearing 
denied  in  47  N.  E-  143. 

In  this  case  itia  said  in  the  opinion:  "The  greater  the  danger,  the 
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higher  the  degree  of  care  required  to  constitute  ordinary  care,  the 
absence  of  which  is  negligence.  But  it  is  a  question  of  degree  only. 
The  kind  of  care  is  precisely  the  same.  Merely  because  steam-rail- 
road trains  are  heavier  and  more  difficult  to  control,  than  an  electric 
street  car  on  a  street  railroad,  is  no  reason  why  a  person  on  such 
street-car  line  is  excused  from  the  duty  of  stepping  off  or  away  from 
the  track  on  the  approach  of  the  electric  car,  In  McGee  v.  Car  Co. 
(Mtch.),  60  N.  W.  293,  the  supreme  court  of  Michigan  said:  'The  city 
authorities  recognised  the  necessity  of  rapid  transit,  and  limited  the 
cars  on  that  street  to  fifteen  miles  per  hour.  These  cars  are  heavy, 
laden  with  motors,  and  they  cannot  at  once  be  stopped.  They  have 
no  right  to  run  down  pedestrians,  but  those  In  charge  have  a  right  to 
suppose  that  pedestrians  will  not  walk  upon  the  track  without  looking 
to  see  if  a  car  is  coming.  It  is  well  known  that  these  crossings  are 
places  of  danger,  and  that  cars  do  not  stop  at  every  crossing.  Here 
the  custom  was  to  stop  on  the  opposite  crossing  from  where  the 
plaintiff  was.  *  *  *  He  was  hound  to  look  both  ways  before  get- 
ting on  the  track.  It  will  not  do  to  say  that  he  acted  prudently  and 
carefully  in  looking  before  getting  off  the  curb,  and  was,  therefore, 
not  bound  to  look  again,  because  he  saw  no  car  cominff. 

IOWA. 

Subsequent  Negligence  of  Motorman. 

Negligence  in  driving  on  an  electric- rail  way  track  without  looking 
tor  an  approaching  car  will  not  prevent  a  recovery  for  an  injury 
caused  by  the  motorman  starting  his  car  and  running  it  against  the 
wagon  after  it  had  been  upset  by  the  first  collision.  McDivitt  v. 
Des  Moines  Street  R.  Co.,  99  Iowa  141,  6  Am.  A  Eng.  K.  Cas.,  N.  S., 
106,  68  N.  W.  S9S. 

In  this  case  it  is  said  in  the  opinion  with  respect  to  whether  plain- 
tiff's failure  to  look  for  cars  was  negligence :  '  'This  may  be  conceded 
for  the  purpose  of  this  appeal." 

KANSAS. 

Care  Required  of  Children. 

The  same  degree  of  care  in  looking  out  for  approaching  cars  before 
attempting  to  cross  a  railway  track  at  a  street  crossing  is  not  required 
from  a  girl  of  about  eleven  years  of  age,  though  aware  of  the  danger 
from  such  source,  as  is  required  from  an  adult;  but  what  was  due 
care  on  her  part  was  a  question  for  the  jury.  Consolidated  &  C.  P. 
Ry.  Co.  v.  Wyatt  (Kan.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  756. 

A  ten  year  old  boy  Is  not  as  a  matter  of  law  guilty  of  contributory 
negligence  precluding  recovery  for  his  death  from  being  struck  by 
an  electric  car  approaching  without  signals  and  at  the  rate  of  about 
twelve  miles  an  hour  while  he  was  crossing  the  track  in  a  crowd  of 
school  children,  in  failing  to  see  the  car  coming  toward  him,  although 
he  might  have  seen  it  if  he  had  looked.  Consolidated  City  A  C.  P. 
R.  Co.  v.  Carlson,  58  Kan.  62,  48  Pac.  635,  7  Am.  &  Eng.  R.  Cas.,  N. 
S.,  374. 

KENTUCKY. 
Failure  to  Look  Asain  after  Having  Seen  Car. 

One  who  attempts  to  drive  across  a  street-railway  track  without 
looking  for  an  approaching  car,  although  he  had  some  time  before 
teen  a  car  approaching  him,  is  guilty  of  such  contributory  negligence 
as  will  prevent  a  recovery,  unless  those  in  charge  of  the  car  could 
have  avoided  the  injury  after  discovering  his  danger,  or  after  they 
could  have  discovered  it  by  reasonable  diligence.  Kelly  v.  Louisville 
S.  Co.,  20  Ky.  L.  471,  46  S.  W.  688. 
Care  Required  of  Child. 

It  is  the  duty  of  a  girl  twelve  years  old,  when  crossing  a  street- 
railway  track  at  a  public  crossing,  to  exercise  such  caution  as  may 
be  reasonably  expected  of  one  of  her  age  under  the  circumstances, 
but  it  Is  error  to  instruct  that  it  is  her  duty  to  look  and  listen.  Louis- 
ville Ry.  Co.  V.  Phillips,  58  S.  W.  995,  22  Ky.  L.  842. 
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LOUISIANA. 

General  Rule. 

One  who  attempts  to  cross  a  street-railway  track  at  a  crossing  is 
required  to  exercise  a  reasonable  degree  of  care  and  watchfulness. 
McLaughlin  v.  Mew  Orleans  A  C.  R.  Co.,  48  La.  Ana.  23,  18  So.  703. 

Persons  crossing  street-car  tracks  must  exercise   vigilance,  and  not 
assume  unnecessary  danger.     Ponsano  v.  St.  Charles  St.  R.    Co.,  26 
So.  820,  52  La.  Ann.  245. 
Electric  Railways. 

A  pedestrian,  in  tbe  nighttime,  who  suddenly  leaves  the  path  on 
grounds  identified  as  the  neutral  grounds,  and  crosses  or  attempts  to 
cross  immediately  in  front  of  a  street  car  moved  by  electricity,  is 
imprudent.  Tbe  rule  that  one,  before  attempting  to  cross  the  track, 
should  "stop,  look  and  listen,"  applies  to  a  street  railway  moved  by 
electricity.  The  approaching  car  mnst  have  been  visible,  and  the 
noise  heard  by  any  one  near,  looking,  and  listening.  The  attempted 
crossing  was  the  matter  of  a  moment,  rendering  it  impossible  to  stop 
the  car  in  time  to  prevent  the  accident:  held,  whenever  the  plaintiff's 
case  shows  any  want  of  ordinary  care,  his  right  to  recover  is  thereby 
destroyed.  Hoelzel  v.  Crescent  City  R.  Co.  (La.),  8  Am.  A  Eng.  K. 
Cas.,  N.  S.,  40. 

In  this  case  it  is  said  in  the  opinion  :  "The  issue  brings  us  to  a 
consideration  of  the  rule  that  one  approaching  a  railway  crossing,  or 
attempting  at  any  place  to  cross  a  railroad  track,  must  carefully  look 
up  and  down  tbe  track,  and  In  that  connection  we  must  determine 
whether  it  applies  to  an  electric  street  railway.  The  rule  itself  is 
supported  by  a  long  list  of  decisions.  Its  correctness  does  not  admit 
of  any  question.  When  street  cars  ran  slowly,  and  could  be  stopped 
within  a  distance  of  a  few  feet,  the  rule  for  the  pedestrian  to  exer- 
cise bis  senses  of  sight  and  hearing,  and  to  stop,  look  and  listen,  did 
not  apply  as  it  does  to  the  electric  cars.  Even  in  the  case  of  horse 
cars  one  was  enjoined  to  be  careful  in  walking  on  a  railroad  track, 
or  in  attempting  to  cross  it.  Greater  prudence  is  required  of  a  pedes- 
trian who  crosses  a  railway  track  of  a  steam  or  electric  car  in  a  city. 
It  is  his  duty  to  exercise  bis  senses  of  sight  and  hearing." 
Deafness  and  Obstructed  View. 

A  person  who  is  afflicted  with  deafness  and  who  wears  protruding 
apparel  obstructive  of  tbe  exercise  of  the  sense  of  sight,  and  who 
ventures  without  looking  right  or  left  to  cross  a  street-railway  track, 
acts  rashly  and  is  guilty  of  contributory  negligence,  and  cannot 
recover  damages  in  case  of  an  injury  sustained  by  a  collision  with  a 
coming  mule  and  car.  Schulte  v.  New  Orleans  City  A  L.  R.  Co.,  44 
La.  Ann.  509,  10  So.  811. 

MAINE. 
Qeneral  Rule. 

While  it  cannot  be  declared,  as  a  matter  of  law,  that  it  is  the  abso- 
lute duty  of  a  traveler  to  look  and  listen  for  an  approaching  car 
before  crossing  the  tracks  of  a  street  railway,  as  it  is  under  the  set- 
tled rule  respecting  steam  railroads,  it  may  still  be  determined  as  a 
matter  of  fact  that,  in  some  situations,  the  exercise  of  ordinary  care 
and  prudence  would  require  the  traveler  to  look  and  listen  before 
crossing  the  tracks  of  an  electric  railway.  Warren  p.  Bangor,  O.  A 
O.  T.  R.  Co.,  49  Atl.  609,  95  Me.  115. 

There  is  no  absolute  rule  of  law  that  a  person  riding  along  a  street 
must  look  and  listen  for  an  approaching  car  before  entering  upon  the 
track  of  an  electric  railway,  amounts  to  negligence  whether  his  failure 
to  look  or  listen  must  be  determined  from  all  the  facts  and  circum- 
stances proved.  Fairbanks  v.  Bangor,  O.  &  O.  Ry.  Co.  (Me.),  22 
Am.  A  Eng.  R.  Cas.,  N.  S.,  756. 
Obstructed  View. 

The  plaintiff  was  driving  in  a  closed  carriage  on  a  dark  night.  He 
was  familiar  with  the  street-railway  crossing  at  Broadway,  and  knew 
of  tbe  massive  hedges  that  intercepted  his  line  of  vision  down  Cum- 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S     ■     71 

Note* 

berland  street.  If  he  had  stopped  and  listened  before  he  reached  the 
point  which  commanded  a  view  of  the  approaching-  car,  he  could  not 
have  failed  to  hear  the  hum  of  the  machinery  or  the  rumble  of  the 
car.  If  he  had  looked,  after  he  reached  the  line  of  vision,  he  must 
have  seen  the  brilliant  headlight  and  the  lighted  monitor  of  the 
approaching*  car:  held,  that  his  failure  to  look  and  listen  for  the  ap- 
proaching- car  before  attempting  to  cross  the  track  was  the  result  of 
his  own  thoughtless  inattention,  and  must  be  regarded  as  negligence 
on  his  part.  Warren  v.  Bangor,  O.  4  O.  T.  R.  Co.,  49  Atl.  609,  9S 
Me.  115. 
Unobstructed  View  from  Open  Wagon. 

Plaintiffs  intestate,  on  the  occasion  of  the  accident  which  caused 
bis  death,  was  driving  along  the  northerly  side  of  the  street,  seated  in 
an  open  wagon,  with  his  horse  at  a  walk.  When  nearly  opposite  a 
store,  he  turned  to  cross  the  defendant's  track  in  front  of  a  car  ap- 
proaching on  the  downgrade.  As  he  turned  he  had  an  unobstructed 
view  of  the  track,  and,  had  he  looked,  he  could  not  have  failed  to  see 
the  approach!  ng  car.  He  continued  to  walk  his  horse  across  the  track 
until  the  front  end  of  the  car  struck  his  near  hind  wheel,  throwing 
him  from  the  seat  and  injuring  him :  held,  that  he  was  guilty  of 
negligence  preventing  a  recovery  for  his  death.  Fairbanks  v.  Bangor, 
O.  A  O.  Ry.  Co.,  49  Atl.  421,  95  Me.  78. 

MASSACHUSETTS. 
Electric  Car. 

It  is  not  negligence  per  se  barring    recovery  for  an  injury  caused 
by  a  collision  with  a  car  to  fail  to  look  and   listen    before  attempting 
to  cross  an  electric  street-railway  track.     Robbins  v.  Springfield  Street 
R.  Co.  (Mass.},  42  N.  E.  334,  165  Maes.  30. 
Horse  Car. 

A  person    traveling  upon  the   highway  is  not  bound  to  exercise  the 
same  degree  of  watchfulness  and  attention  to  avoid  the  cars  of  a  horse 
railway    as    to    keep   himself   out   of  the  way  of  a  team -railroad  cars. 
Lynam  v.  Union  R.  Co.,  114  Mass.  83. 
Deaf  Person. 

A  deaf  person  Is  guilty  of  negligence  preventing  a  recovery  for 
injuries  sustained  by  reason  of  being  struck  by  the  car  in  stepping 
on  a  street-car  track  in  the  daytime  in  front  of  an  approaching  car 
which  he  could  have  seen  if  he  had  looked.  Hall  v.  West  End  Street 
R.  Co.,  168  Mass.  461,  47  N.  E.  124. 
Obstructed  View. 

Plaintiff  was  driving  with  a  horse  and  wagon  towards  defendant 
street-railway  company's  tracks,  and  when  about  eighty  feet  from 
them  looked  in  both  directions  for  a  car,  but  saw  none.  From  this 
point  he  had  a  clear  view  of  the  track  for  three  hundred  or  three  hun- 
dred and  fifty  feet,  but  after  leaving  it  and  nearing  the  track  his 
view  was  obstructed  by  trees,  so  that  he  could  not  see  an  approaching 
car  until  his  horse  was  actually  on  the  track  and  the  vehicle  within 
from  two  to  four  feet  of  it,  in  which  position  his  horse  was  struck  by 
a  car  and  he  was  injured:  held,  that  plaintiff  was  not  negligent,  as 
a  matter  of  law,  in  driving  over  the  space  where  his  view  was  ob- 
scuTed  at  the  rate  of  four  to  five  miles  per  hour,  or  in  not  getting 
down  from  his  wagon  and  going  forward  in  advance  of  his  horse,  to 
see  if  a  car  was  coming,  before  driving  onto  the  crossing.  Kelly  v. 
Wakefield  &  S.St.  Ry.  Co.  (Mass.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  67. 
Woman  Crossing  Hurriedly  after  Neglecting  to  Look  Again. 

It  is  proper  to  direct  a  verdict  for  defendant  on  the  ground  of  con- 
tributory negligence,  where  a  woman  crossed  a  street  covered  with 
■now  at  a  crosswalk  on  a  highway,  and  was  struck  while  midway  of  the 

tracks  by  a  street  car  approaching  at  its  ordinary  speed  of  fifteen  to 

eighteen  miles  an  hour ;  its  gong  being  sounded,  and  it   having  been 

in  plain  sight  when  she  left  the  sidewalk,  and  she    having   looked  in 
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the  direction  from  which  it  was  coming  just  before  she  started  to 
hurriedly  cross  the  street.  Mathes  v.  Lowell,  L-.  ft  H.  St.  Ry.,  59  N. 
E.  77,  177  Mass.  416. 

MICHIGAN. 
Failure  to  Look. 

A  person  attempting'  to  drive  across  a  street-car  track,  in  front  of 
an  approaching  car,  which  he  could  have  seen  if  he  had  looked,  was 
guilty  of  contributory  negligence  preventing  a  recovery  for  an  injury 
by  collision  with  the  car,  where  the  motorman  did  ail  in  his  power  to 
Stop  the  car  after  he  saw  that  the  former  was  about  to  go  upon  the 
track.  Borschall  v.  Detroit  Ry.,  115  Mich.  473,  4  Det.  L.  N.  938,  73 
N.  W.  551. 

It  is  gross  negligence  to  drive  upon  a  street-railway   track  in  front 
of  an  approaching   car    without    looking    around   until   the   car  runs 
into  one's  vehicle.     Wood  v.  Detroit  City  St.    R.  Co.,  19  Am.  ft  Eng. 
R.  Caa.  129,  52  Mich.  402,  18  N.  W.  124. 
Going  behind  Car  and  Failing  to  Look  for  Car  on  Other  Track. 

It  appeared  that  a  person  of  mature  years,  familiar  with  the  situa- 
tion at  a  street-railway  crossing,  went  behind  a  passing  car  and 
upon  the  parallel  track,  where  she  was  struck  by  a  car  approaching- 
from  an  opposite  direction ;  that  the  tracks  were  five  feet  apart ;  and 
that  there  was  no  obstacle  preventing  her  from  seeing  the  car  which 
caused  the  injury,  had  she  looked  for  it  after  the  first  car  had  passed: 
held,  that  she  was  guilty  of  contributory  negligence.  McCarthy  v. 
Detroit  Citizens'  Street  R.  Co.  (Mich.),  6  Det.  L.  N.  210,  79  N.  W. 
631. 
Failure  to  Look  in  Time. 

Decedent  was  killed  by  a  street  car  at  the  intersection  of  two  streets 
while  riding  in  a  wagon  with  witness.  The  speed  of  a  wagon  being- 
driven  at  a  rate  of  about  five  miles  an  hour,  was  not  slackened  on 
approaching  a  street  intersection,  and  the  driver  first  thought  tc  look 
for  a  car,  and  noticed  it,  when  he  was  crossing  the  sidewalk,  between 
forty-five  and  fifty  feet  from  the  track,  .though,  had  he  looked,  he 
could  have  seen  it  sooner.  Thinking  it  impossible  to  stop  his  horse 
before  the  car  would  strike  him,  he  reached  across  the  vehicle,  got 
his  whip,  struck  the  horse,  and  tried  to  cross  the  track,  but  the  car 
ran  into  the  wagon :  held,  that  the  driver  was  guilty  of  contributory 
negligence  which  warranted  the  direction  of  a  verdict  for  defendant. 
Hilts  v.  Foote  (Mich.),  84  N.  W.  139,  7  Detroit  Leg.  N.  489. 
Wheelman's  Failure  to  Look— -Excessive  Speed  of  Car. 

One  injured  by  a  street  car  when  attempting  to  cross  the  track  on 
a  bicycle,  at  the  rate  of  four  to  six  miles  an  hour,  and  without  look- 
ing for  cars  until  on  the  track,  was  guilty  of  contributory  negligence 
barring  recovery,  although  the  company  was  negligent  in  running- 
the  car  at  an  excessive  speed  and  not  ringing  the  £ong.  Bennett  v. 
Detroit  Citizens'  St.  Ky.  Co.  (Mich.),  82  N.  W.  518. 
Failure  to  Look  dust  before  Stepping  upon  Track. 

Plaintiff  neglected,  when  two  or  three  feet  from  a  street-car  track, 
to  look  in  the  direction  of  an  approaching  car  in  plain  view,  although 
he  did  look  when  about  twelve  feet  from  the  track,  but  could  not  see 
the  car  because  his  view  was  obstructed  by  a  horse  and  covered  wagon 
standing  backed  up  to  the  curb  of  the  street:  held,  that  he  was  as 
matter  of  law,  guilty  of  such  contributory  negligence  as  precluded  a 
recovery  for  injuries  sustained  by  being  struck  by  a  car.  Doherty  v. 
.Detroit  Citizens'  Street  H.  Co.,  5  Det.  L,.  N.  489,  118  Mich.  209,  213, 
76  N.  W.  377. 

MINNESOTA. 
Statements  of  Rule. 

The  degree  of  care  required  at  the  crossing  of  a  highway  and  an 
ordinary  steam  railroad  Is  not  the  test  of  care  required  in  crossing 
the  track  of  a  street  railroad  on  a  public  street.  Hence,  the  rule  in 
the  former  case  that  one  approaching    the   crossing  must  look  up  and 
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down  the  track  before  attempting  to  cross  is  not  necessarily  applica- 
ble to  the  latter.  The  failure  to  do  so  is  not,  as  a  matter  of  law, 
negligence.     Shea  v.  St.  Paul  City  Ky.  Co.  (Minn.),  52  N.  W.  902. 

In  Johnson  v,  St.  Paul  City  R.  Co.,  67  Minn.  260,  36  L.  R.  A.  586, 
69  N.  W.  900,  it  is  said  in  the  opinion :  "It  must  also  be  kept  in  mind 
that  crossing  a  street-railway  track  Is  ordinarily  accompanied  with 
very  much  less  danger  than  crossing  the  tracks  of  a.  steam  railway, 
and  that  the  standard  of  reasonable  care  is  very  different,  especially 
at  a  street  crossing. 

A  pedestrian  walked  upon  the  track  of  a  street  railway  without  look- 
ing for  approaching  cars  and  was  struck  by  one  which  was  so  near 
him  that  the  motorman  could  not  avoid  the  collision  :  held,  that  he 
was  guilty  of  contributory  negligence  as  a  matter  of  law,  although 
at  a  point  further  back  where  a  number   of   telegraph    and   telephone 

Klee  obstructed  his  view  he  had  looked  for  a  car  but  had  seen  none. 
rien  v.  St.  Paul  City  R.  Co.,  73  N.  W.  412,  70  Minn.  532. 

But  in  this  case  it  was  also  held  that  whether  a  pedestrian  is  guilty 
of  contributory  negligence  in  failing  to  look  and  listen  before  cross- 
ing the  track  of  a  street  railway  is,  as  a  general  rule,  a  question  of 
fact  for  the  jury,  to  be  determined  by  all  the  circumstances  of  the 
particular  case. 
Care  Required  of  Driver  of  Vehicle  in  Suburbs. 

The  driver  of  a  vehicle  who  drove  upon  a  street-railway  track  in 
the  suburban,  thinly -settled  district  of  a  city,  where  the  public  use 
of  the  street  was  limited,  without  looking  for  approaching  cars,  was 
guilty  of  negligence.  Wosika  v.  St.  Paul  City  Ky.  Co.  (Minn.),  83 
S.  W.  386. 

Care  Required  of  One  Having  No  Control  over  Horse  but  Contributing 
to  Hire  of  Team. 

And  one  who  is  riding  in  a  rear  seat  of  a  wagon,  and  who  has  no 
direct  control  over  the  horses,  but  who  is  a  joint  contributor  to  the 
hire  of  the  team  for  the  occasion,  is  guilty  of  negligence  if  he  does 
not  look  for  approaching  cars,  when  the  vehicle  is  driven  upon  a 
street-railway  track  in  the  suburban,  thinly -settled  district  of  a  city, 
where  the  public  use  of  the  street  is  limited.  Wosika  v.  St.  Paul 
City  Ry.  Co.,  supra. 
Care  Required  of  Mere  Passenger  in  Vehicle. 

But  it  is  not  contributory  negligence  in  a  mere  passenger  in  a 
wagon,  who  has  no  control  over  the  team,  to  fall  to  look  out  for  Cars 
when  crossing  a  street-railway   track.     Wosika   v.   St.  Paul  City  Ry. 

A  lady  more  than  seventy-five  years  old,  when  riding  in  a  funeral 
procession  in  a  vehicle  owned  and  driven  by  another,  without  reason 
to  believe  that  the  driver  was  not  exercising  proper  care,  was  not 
guilty  of  negligence  in  failing  to  look  or  listen  for  an  approaching 
street  car,  although  familiar  with  the  locality  and  knowing  of  the 
existence  of  the  street-car  track.  Johnson  v.  St.  Paul  City  R.  Co., 
67  Minn.  260,  36  L.  R.  A.  586,  69  N.  W.  900. 
Boy  Passing  in  Front  of  Car  Barn. 

A  boy  sixteen  years  of  age  who  knows  that  cars  frequently  pass 
across  a  switch  track  leading  out  of  a  car  bam,  is  guilty  of  contribu- 
tory negligence  barring  a  recovery,  in  heedlessly  passing  in  front  of 
the  building  without  looking  for  a  car  which  slowly  approaches  and 
strikes  bim.  Downs  v.  St.  Paul  City  Ry.  Co.,  75  Minn.  41,  77  N. 
W.  408.  In  this  case  the  court  said:  "It  may  be  conceded  that  he  was 
not,  as  a  matter  of  law,  bound  to  stop  and  look  through  the  doorway 
before  crossing  the  tracks." 

MONTANA. 

Electric  Railways. 

A  person  crossing  a  street  railway  operated  by  electricity  is  bound 
to  look  and  listen,  especially  when  he  knows  that  cars  thuB  operated 
run  upon  the  tracks  crossed  by  him.  Hickman  v.  Union  Depot  R. 
Co.,  47  Mo.  App.  65. 
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Coble  Cars. 

An  adult  is  bound  to  look  or  listen  for    cars    before   driving   over  a 
cable-car  track,  although   the   flag-man    has    signaled    him    to    cross. 
Culbertson  t>.  Metropolitan  Street  K.  Co.,  140  Mo.  35,  36  8.  W.  834, 
Obstructed  View. 

The  plaintiff,  while  crossing  a  street,  was  Injured  bj  one  of  de- 
fendant's street  cars  going  at  the  rate  of  seven  miles  per  hour  in 
violation  of  a  citj  ordinance  and  driven  bj  a  boy  fifteen  years  old, 
who  lacked  the  strength  needful  for  his  employment.  Where  the 
plaintiff  attempted  to  cross  the  street  his  view  was  obstructed  by 
other  vehicles  and  when  partly  over  the  track  he  was  struck  by  the 
pole  of  the  car  and  knocked  down.  It  was  shown  tbat  a  competent 
driver  could  have  stopped  the  car  under  such  circumstances  within 
fifteen  feet  of  the  place  of  accident  and  within  a  less  distance  if  the 
rate  of  speed  had  been  less  than  six  miles  per  hour,  as  required  by 
ordinance:  held,  that  the  question  of  negligence  and  contributory 
negligence  were  properly  left  for  the  jury,  and  that  a  verdict  for  the 
plaintiff  should  not  be  disturbed.  Wall  v.  Helena  Street  R.  Co.,  50 
Am.  &  Eng.  R.  Cas.  474,  12  Mont.  44,  29  Pac.  Rep.  721. 

NEW  JERSEY. 
Statements  of  Rule. 

It  is  not  negligence  per  se,  for  a  person  driving  a  vehicle,  in 
approaching  a  street  crossing  over  which  he  intends  to  cross,  to  fail 
to  look  for  an  approaching  street  car,  in  order  to  avoid  danger  from 
it.     Dennis  *.  North  Jersey  St.  Ry.  Co.,  64  N.  J.  L.  439,  45  Atl.  807. 

The  rule  requiring  one  to  look  and  listen  before  crossing  a  railway 
track  does  not  apply  with  equal  force  to  one  crossing  the  track  of  a 
street  railway  in  a  city  street.  Consolidated  Traction  Co.  v.  Scott 
(N.  J.  Err.  &  App.),  33  L.  R.  A.  122,  34  Atl.  1094,  58  N.  J.  L.  (29 
Vroom)  682,  55  Am.  St.  620,  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  371;  Con- 
solidated Traction  Co.  v.  Haight  (N.  J.  Err.  &  App.},  59  N.  J.  L.. 
(30  Vroom)  577,  37  Atl.  135. 

.  One  who  passes  on  foot  along  a  crosswalk  over  a  highway  is  bound 
to  use  his  powers  of  observation  to  discover  approaching  vehicles, 
and  should  exercise  a  reasonable  judgment  as  to  when  and  how  to 
cross   without   collision.    And   this   rule   governs  the  relation  of  a 

Jedestrian  to  all  vehicles,  including  trolley  cars.     McGrath  v.  North 
ersey  St.  Ry.  Co.  (N.  J.),  49  Atl.  523. 
Failure  of  Pedestrian  to  Look  Just  before  Stepping  upon  Track. 

In  McGrath  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  49  Atl.  523,  it 
appeared  that  plaintiff,  before  he  stepped  from  the  curb  to  cross  the 
street,  looked  toward  the  west  for  cars,  and,  while  crossing  the  street, 
kept  looking  to  the  east;  that  there  was  a  double  track;  that  the  car 
which  struck  plaintiff  had  made  a  full  stop,  and  waited  for  pedestrians 
to  pass  in  front  of  it  before  proceeding;  that  the  time  that  elapsed 
from  the  time  plaintiff  left  the  curb  until  he  was  struck  was  brief; 
and  that  the  car  was  proceeding  at  a  moderate  speed  when  plaintiff 
was  struck:  held,  that  plaintiff  being  negligent  in  not  looking  for 
the  car  before  stepping  on  the  track  just  ahead  of  it  could  not  recover 

Failure  to  See  Car  in  Plain  View  at  Crossing. 

In  McQuade  v.  Metropolitan  Street  R.  Co.  (Sup.  Ct.  App.  Term), 
17  Misc.  154,  39  N.  Y.  Supp.  335,  it  appeared  that  one  in  possession 
of  her  faculties,  while  crossing  a  street  on  a  crosswalk,  walked 
against  a  street  car  which  was  in  plain  sight.  She  testified  that  she 
looked  and  did  not  see  it:  held,  that  she  was  guilty  of  contributory 
negligence,  as  matter  of  law. 

NEW  YORK. 
Statements  of  Rule. 

In  Moebus  v.  Hermann.  108  N.  Y.  349,  15 N.  E.  415,  it  is  said  in  the 
opinion:  "The  duty  imposed  upon  a  wayfarer,  at   the    crossing   of    a 
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street  by  the  track  of  a  railroad,  to  look  both  ways,  does  not,  as  mat- 
ter of  law,  attach  to  such  a  person  when  about  to  cross  from  one  aide 
to  the  other  of  a  city  street.  The  degree  of  caution  he  must  exercise 
will  not  be  affected  by  the  situation  and  surrounding-  circumstances. 
In  the  former  case,  there  is  obvious  and  constantly  impending-  dan- 
ger, not  easily  or  likely  to  be  under  the  control  of  the  engineer;  in 
the  latter,  the  vehicles  are  managed  without  difficulty,  and  injuries 
are  infrequent.  The  distinction  ia  recognized  in  Wendell  v.  Railroad 
Co.,  91  N.  Y.  420,  cited  by  the  appellant;  and  the  observations  of  the 
learned  judge  who  delivered  the  opinion  in  that  case  show  that  the 
traveler  is  not  required  to  conform  to  the  same  rules  of  conduct  in 
these  various  situations." 

It  cannot  be  held  as  matter  of  law,  that  a  person  about  to  cross  a 
crowded  street,  on  which  is  operated  a  horse  railroad  ie  bound  to 
exercise  the  same  caution  that  is  required  from  one  about  to  cross 
the  track  of  a  steam  railroad.  Brown  v.  Twenty-Third  St.  R.  Co.,  24 
J.  4  S.  356,  4  N.  Y.  Supp.  192,  21  N.  Y.  S.  R.  475. 

It  is  not  negligence  per  se  to  fail  to  look  both  np  and  down  before 
crossing  a  street-car  track ;  it  is  only  necessary  to  look  for  cars  when 
the  situation  and  surrounding  circumstances  would  require  a  person 
of  ordinary  prudence  to  do  so.  Pvne  v.  Broadway  &  S.  A.  R.  Co.,  46 
N.  Y.  8.  R.  662,  19  N.  Y.  Supp.  217,  affirmed  in  138  N.  Y.  627,  mem., 
51  N.  Y.  S.  R.  934,  mem..  33  N.  E.  1033,  mem. 

It  is  the  duty  of  a  person  crossing  a  street-car  track  in  a  large  city 
to  make  a  reasonably  vigilant  use  of  his  eyes  and  ears  to  ascertain 
whether  in  crossing  any  danger  will  be  incurred  from  approaching 
cars.  Cowan  v.  Third  Ave.  R.  Co.,  16 N.  Y.  S.  R.  916,  I  N.  Y.  Supp. 
612,  49  Hud  607,  mem. 

It  was  not,  aa  matter  of  law,  contributory  negligence  barring 
recovery,  to  have  failed  to  look  for  an  electric  car  before  attempting 
to  cross  the  track,  where  the  injury  was  caused  by  a  car  which  was 
forty  or  fifty  feet  distant  when  the  crossing  was  attempted.  Brozek 
v.  Steinway  R.  Co.,  10  App.  Div.  360,  41  N.  Y.  Supp.  1017. 
Failure  to  Qive  Crossing  Signals. 

A  person  left  the  sidewalk  after  looking  before  crossing  the  street, 
where  the  view  from  the  walk  was  unobstructed,  and  was  struck  by 
a  car  which  approached  without  sound  of  bell  or  warning  of  danger: 
held,  that  such  conduct  was  not  contributory  negligence  as  matter  of 
law.  Curtin  v.  Metropolitan  Street  R.  Co.  (Sup.  Ct.  App.  Term),  22 
Misc.  83,  48  N.  Y.  Supp.  581,  affirming  47  N.  Y.  Supp.  1134,  21  Misc. 
788. 
Horse  Cars. 

Where  plaintiff  was  injured  by  a  horse  car  while  crossing  the  track, 
a  charge  that  it  was  his  duty  to  look  and  listen  for  an  approaching 
car,  and  if  he  did  not,  In  the  opinion  of  the  jury,  discharge  his  duty 
in  that  respect,  he  could  not  recover,  was  properly  refused.  D'Oro 
v.  Atlantic  Ave.  R.  Co.,  37  N.  Y.  S.  R.  411,  13  N.  Y.  Supp.  789, 
affirmed  in  129  N.  Y.  632,  mem.,  41  N.  Y.  S.  R.  946,  mem. 

It  appeared  that  a  person,  struck  at  a  street  crossing  by  horses 
attached  to  a  street  car,  did  not  look  in  either  direction  before 
attempting  to  cross,  to  see  If  a  car  was  approaching,  and  it  did  not 
appear  how  far  away  the  car  was  when  she  attempted  to  cross :  held, 
that  there  could  be  no  recovery  for  her  injury.  Balla  v.  Metropolitan 
Street  R.  Co.  (Sup.  Ct.  App.  Term),  57  N.  Y.  Supp.  746,  27  Misc.  775. 
Failure  to  Observe  That  Another's  Signal  to  Stop  Car  Has  Not  Been 
Heeded. 

It  cannot  be  said,  as  matter  of  law,  that  it  is  contributory  negli- 
gence in  a  person  about  to  cross  a  street,  who  has  observed  that 
another  person  has  signaled  a  car  to  stop,  to  fail  to  observe  that  such 
signal  has  not  been  heeded.  Lang  v.  Houston  W.  S.  &  P.  F.  R.  Co., 
75  Hon  151,  27  N.  Y.  Supp.  90. 
Injury  from  Car  Coming  Out  of  Depot  Switch. 

Plaintiff  was  run  over  by  a  street  car  while  crossing  a  track.     He 
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was  somewhat  familiar  with  the  situation,  and  knew  that  a  great 
many  cars  passed.  He  testified  that  he  looked  both  ways  along  the 
track,  and  saw  a  car  standing  at  some  distance  away ;  that  he  then 
started  to  cross  the  track  and  was  knocked  down.  The  car  which 
caused  the  accident  came  out  of  a  depot  switch  on  a  carve  and  entered 
the  track  close  to  the  place  where  plaintiff  was  injured.  If  he  had 
looked  back  upon  the  switch  track,  he  could  have  seen  the  car  com- 
ing. Just  as  the  car  reached  the  track  the  speed  of  the  horses  was. 
accelerated,  and  there  was  evidence  tending  to  show  that  but  for  the 
increased  speed  plaintiff  would  have  escaped:  held,  that  it  could  not 
be  said  as  matter  of  law  that  plaintiff  was  guilty  of  contributory- 
negligence,  but  that  the  question  was  one  for  the  jury.  McClain  v. 
Brooklyn  City  K.  Co.,  40  Am.  &  Eng.  R.  Cas.  254,  116  N.  Y.  459,  22 
N.  E.  1062,  27  N.  Y.  S.  R.  S49,  affirming  42  Hun  657,  6  N.  Y.  S.  R.  49. 
Failure  to  Display  Headlight. 

In  R.  F.  Stevens  Co.  v.  Brooklyn  Heights  R.  Co.,  68  N.  Y.  8.  R. 
10SS,  59  App.  Div.  23,  it  appeared  that  plaintiff's  milk  wagon  was 
struck  by  defendant's  car  while  crossing  the  track  at  a  street  crossing 
where  two  street  railroads  also  crossed;  that  it  was  before  daylight 
on  a  dark  morning,  and  traffic  was  congested  at  that  point;  thai- 
plaintiff's  driver  testified  that  he  looked  down  the  track  in  the  line 
the  car  should  be  coming,  and  that  the  car  was  running  uptown  on 
the  downtown  track,  without  displaying  anysheadligbt  or  ringing  the 
bell,  and  struck  the  rear  end  of  the  wagon :  held,  that  the  driver  was 
Dot  guilty  of  contributory  negligence,  as  matter  of  law,  and  that  it 
was  not  necessary  for  him  to  awear  that  he  looked  every  instant  of 
the  time. 
Crossing  with  View  Obstructed  by  Car  Proceeding  in  Front 'of  Vehicle. 

The  driver  of  a  vehicle  following  a  street  car  is  guilty  of  contribu- 
tory negligence  in  not  waiting  until  the  car  has  advanced  far  enough 
to  give  him  an  unobstructed  view  of  the  adjoining  track,  before 
attempting  to  cross  such  track.  Baumann  v.  Metropolitan  Street  R. 
Co.  {Sup.  Ct.  App.  Term),  21  Misc.  658,  47  N.  Y.  Supp.  1094. 
Girl  with  Head  Muffled  in  Shawl  Crossing  without  Looking. 

In  Biederman  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.,  66  N.  Y.  S.  R.  594, 
54  App.  Div.  291,  it  appeared  that  a  girl  thirteen  years  of  age, 
attempted  to  cross  a  street  traversed  by  a  single  street-railway  track 
on  which  defendant's  cars  ran  north,  at  a  time  of  day  when  the  cars, 
could  be  easily  seen ;  that  with  the  exception  of  a  wagon  going  south, 
which  she  permitted  to  pass  before  starting  acroBs  the  street,  there 
was  nothing  to  obstruct  her  view,  that  she  did  not  look  to  see  whether 
a  car  was  approaching  after  leaving  the  sidewalk;  and  that,  though 
the  driver  of  the  car  and  others  warned  her,  which  warning  could 
have  been  heard  but  for  the  fact  that  her  ears  were  inclosed  in  a 
shawl,  she  stepped  on  the  track,  and  was  struck,  the  driver  bringing 
the  car  to  a  stop  within  five  feet  I  held,  that  she  was  guilty  of  contrib- 
utory negligence. 
Boy  Running  Across  without  Looking. 

A  bright,  healthy  boy  eight  years  old  ran  diagonally  across  a  street 
immediately  in  front  of  an  approaching  cable  car,  which  he  could 
have  seen  if  he  had  looked  for  it;  and  was  struck  by  it  as  soon  as  he 
■tepped  upon  the  track :  held,  that  he  was  guilty  of  contributory  neg- 
ligence barring  recovery  for  his  injuries.  Costello  v.  Third  Ave.  R. 
Co.,  26  App.  Div.  48,  49  N.  Y.  Supp.  868. 
Crossing  Rapidly  without  Looking  Again. 

An  attempt  by  a  pedestrian  to  rapidly  cross  a   street    after  looking 
in  both  directions  from  the  curb  without  seeing    an    approaching  car 
was  not,  as    matter   of    law,  contributory    negligence.     Hickman    v. 
Nassau  Electric  R.  Co.,  41  App.  Div.  629,  58  N.  Y.  Supp.  858. 
Failure  of  Woman  to  Look  Again. 

A  person  struck  by  a  street  car   which   turned  onto  the   street  from 
a  cross  street,  had  failed  to  look  in  the  direction  from  which  the  car 
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approached  before  crossing  tbe  track :  field,  that  she  was  guilty  of 
negligence  precluding  recovery  for  her  injuries,  although  she  had 
looked  in  that  direction  about  two  minutes  before,  at  which  time  no 
car  was  in  sight.  Healey  v.  Brooklyn  H.  R.  Co.,  18  App.  Div.  623, 
45  N.  Y.  Supp.  393. 
Looking  without  Setting  Car  in  Full  View. 

In  Hickman  v.  Nassau  Electric  R.  Co.,  36  App.  Div.  376,  56  N.  Y. 
Supp.  751,  it  appeared  that  a  woman  fifty-six  years  of  age,  in  good 
health  and  in  the  possession  of  her  faculties,  with  an  unobstructed 
view  of  a  street-railroad  track  for  several  blocks,  after  glancing  up 
and  down  the  street  from  the  sidewalk,  walked  on  the  track  in  full 
view  of  an  approaching  car  with  its  bell  ringing:  held,  that  she  was 
guilty  of  contributory  negligence  precluding  recovery  for  injuries 
sustained  from  being  struck  by  the  car. 
Boy's  Failure  to  See  Car  in  Full  View. 

A  boy  eleven  years  of  age  was  run  over  by  a  street  car  while 
attempting  to  cross  the  track  immediately  in  front  of  the  car  which 
was  in  plain  sight,  without  paying  any  attention  thereto:  held,  that 
he  was,  as  matter  of  law,  guilty  of  contributory  negligence  barring 
recovery  for  his  injuries.  Ledman  v.  Dry  Dock,  E.  B.  A  B.  R.  Co., 
28  App.  Div.  197,  50  N.  Y.  Supp.  895. 
View  Obstructed  by  Wagon  Top. 

While  a  person  was  attempting  to  drive  across  a  street-car  track, 
with  the  top  of  his  wagon  obstructing  his  view  without  looking  for 
cars,  his  vehicle  was  struck  and  injured  by  a  car:  held,  that  be  was 
guilty  of  contributory  negligence  as  matter  of  law.  Lang  v.  Metro- 
politan Street  R.  Co.  (Sup.  Ct.  App.  Term),  26  Misc.  754,  57  N.  Y. 
Supp.  249. 
Driving  Across  after  Seeing  Car  without  Looking  Again. 

It  was  contributory  negligence,  as  matter  of  law,  to  attempt  to  drive 
across  a  street-railway  track  at  a  dog  trot  after  observing,  when  five 
yards  from  the  track,  a  car  approaching  at  a  distance  of  two  hundred 
yards.  Shanley  v.  Union  R.  Co.  (N.  Y.  City  Ct.),  14  Misc.  442,  35 
N.  Y.  Supp.  1030. 
Failure  of  Driver  to  Look  in  Either  Direction. 

It  is  contributory  negligence  to  drive  a  wagon  across  a  street-car 
track  at  right  angles,  without  looking  for  cars  coming  from  either 
direction.  Vonellin  v.  Metropolitan  St.  R.  Co.,  71  N.  Y.  S.  R.  751, 
35  Misc.  Rep.  301. 

OHIO. 
Statements  of  Rule. 

A  person  about  to  cross  the  track  of  a  street  railway  at  a  street 
crossing  must  exercise  care  proportional  to  the  danger  to  be  avoided 
and  the  consequences  which  may  result  from  want  of  it,  according  to 
the  particular  circumstances  surrounding  him,  but  only  such  care  as 
may  reasonably  be  expected  of  persons  of  ordinary  prudence. 

And  he  is  not  guilty  of  negligence  per  se  in  omitting  to  look  in  both 
directions  for  the  approach  of  a  car.  Cincinnati  Street  R.  Co.  v. 
Snail,  32  L.  R.  A.  276,  54  Ohio  St.  197,  35  Ohio  L.  J.  140,  43  N.  E.  207. 
One  crossing  a  street  railway  is  required  to  use  ordinary  care  to 
prevent  collision  with  a  street  car,  but  such  care  does  not  require 
him  to  anticipate  negligence  on  the  part  of  those  operating  the  rail- 
way, and  it  is  therefore  not  negligence  per  se  for  him  not  to  look  in 
both  directions  for  the  approach  of  a  car,  but  the  question  of  his 
negligence  must  depend  on  the  circumstances.  Schausten  v.  Toledo 
Consol.  St.  Ry.  Co.,  18  Ohio  Cir.  Ct.  R.  691. 

In  this  case  It  was  also  held  that  an  instruction  that  if  decedent 
knew  or  could  have  ascertained  the  danger  of  crossing  the  car  tracks 
of  defendant  company  at  that  time,  and  suddenly  drove  on  the  tracks 
without  looking  or  listening  for  the  approach  of  a  car,  or  endeavoring 
to  learn  whether  or  not  one  was  approaching,  and  such  failure  proxi- 
mately contributed  to  the  injury,  he  was  guilty  of  contributory  negli- 
gence preventing  his  recovery,  was  proper. 


78  Vol  2RR  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Notes 

There  is  no  absolute  rule  requiring  one  driving  along  a.  street  upon 
which  are  the  double  tracks  of  a  street  railroad,  to  either  stop,  look, 
or  listen  before  crossing  such  tracks,  or  to  look  back  one  or  more 
times  before  going  upon  the  tracks,  to  ascertain  whether  or  not  there 
is  a  car  operated  by  electricity  coming  from  behind,  in  such  a  manner 
as  to  probably  or  inevitably  bring  about  a  collision.  Lewis  v.  Cin- 
cinnati St.  Ry.  Co.,  10  Ohio  S.  A  C.  P.  Dec.  53. 

It  is  contributory  negligence  precluding  recovery  to  drive  on  electric 
street-railway  track  for  the  purpose  of  crossing  it  without  looking  to 
see  if  a  car  is  coming  where  the  car  is  lighted  and  there  would  be 
no  difficulty  in  seeing  it  several  hundred  feet  away.  Schausten  v. 
Toledo  Consol.  Street  R.  Co.  <C.  C),  7  Ohio  Dec.  389. 

PENNSYLVANIA. 
Statements  of  Rule. 

The  rule  to  "Btop,  look  and  listen,"  applicable  to  the  crossing  of 
steam  roads,  applies  only  in  part  to  the  crossing  of  street  railways. 
There  is  always  the  duty  to  look  for  an  approaching  car,  and,  if  the 
street  is  obstructed,  to  listen,  and  in  some  situations  to  stop.  Mc- 
Cauley  v.  Philadelphia  Traction  Co.,  13  Pa.  Super.  Ct.  354;  Carson 
v.  Federal  St.  4  P.  V.  Pass.  R.  Co.,  50  Am.  A  Eng.  R.  Cas.  462,  147 
Pa.  St.  219,  23  Atl.  369;  Ehrieman  v.  Bast  Harriaburg  City  Pass.  Ry. 
Co. ,  150  Pa.  St.  180,  24  Atl.  596.  This  is  the  rule  in  this  jurisdiction. 
In  any  decision  where  it  seems  that  a  more  rigid  doctrine  is  pro- 
claimed it  will  be  found,  upon  close  examination,  that  the  apparent 
change  of  view  was  merely  the  result  of  the  existence  of  peculiar  cir- 
cumstances which  called  for  the  exercise  of  greater  caution  in  crossing. 
Electric  or  Cable  Railways. 

In  Carson  v.  Federal  St.  A  P.  V.  Pass.  R.  Co.,  SO  Am.  &  Eng.  R. 
CaB.  462,  147  Pa.  St.  219,  23  Atl.  369,  it  was  held  that  one  who  drives 
in  front  of  a  moving  electric  street  car  without  looking,  so  as  to 
make  a  collision  inevitable,  is  guilty  of  contributory  negligence,  and 
cannot  recover  for  any  injuries  thereby  received. 

In  this  case  it  is  said  in  the  opinion:  "The  movement  of  cars  by 
cable  or  electricity  along  crowded  streets  is  attended  with  danger, 
and  renders  a  higher  measure  of  care  necessary,  both  on  the  part  of 
the  street  railways  and  those  using  the  streets  in  the  ordinary  man- 
ner. It  is  the  duty  of  the  railways  to  be  watchful  and  attentive,  and 
to  use  all  reasonable  precautions  to  give  notice  of  their  approach  to 
crossings  and  places  of  danger.  Its  failure  to  exercise  the  care  which 
the  rate  of  speed  and  the  condition  of  the  street  demand  is  negligence. 
On  the  other  hand,  new  appliances,  rendered  necessary  by  the  advance 
in  business  and  population  in  a  given  city,  impose  new  duties  on  the 
public.  The  street-railway  company  has  a  right  to  the  use  of  its 
track,  subject  to  the  right  of  crossing  by  the  public  at  street  inter- 
sections; and  one  approaching  such  a  place  of  crossing  must  take 
notice  of  it,  and  exercise  a  reasonable  measure  of  care  to  avoid  con- 
tact with  a  moving  car.  It  may  not  be  necessary  to  stop  on  ap- 
proaching Pitch  a  crossing,  for  the  rate  of  speed  of  the  most  rapid  of 
these  surface  cars  is  ordinarily  from  six  to  nine  miles  per  hour;  but 
it  is  necessary  to  look  before  driving  upon  the  track.  If  by  looking 
the  plaintiff  could  have  seen,  and  so  avoided,  an  approaching  train, 
and  this  appears  from  his  own  evidence,  he  may  be  properly  non- 
suited. Marland  v.  Pittsburg  &  L.  E.  R.  Co.,  123  Pa.  St.  487." 
Bound  to  Look  in  Both  Directions. 

In  Ehrisman  v.  East  Harrisburg   City   Pass.    Ry.    Co.,  150  Pa.  St.  ■ 
180,  24  Atl.  5%,  it  was  held  that  a  person  about  to  cross  street-rail- 
way tracks  is  bound  to  look  in    both    directions   for   an   approaching 
car,  and  that  failure  to  do  so  is  negligence  per  se. 
Negligence  Per  Se— Obstructed  View. 

It  is  negligence  per  se  for  one  about  to  drive  a  wagon  having  a 
hood  over  it  across  the  tracks  of  an  electric  street-railway, 
to   fail   to   stop,    look    and    listen   just   before  reaching  the  tracks. 
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Wheelahan  v.  Philadelphia  Traction  Co.,  150  Pa.  St.  187,  24  Atl.  688, 
following  Ehrisman  v.  Harrisburg  City  Paw.  R.  Co.,  150  Pa.  St.  180. 

It  is  such  contributory  negligence  to  drive  upon  an  electric-railway 
track  without  looking  for  approaching  cars,  immediately  after  leaving 
a  point  from  which  the  view  of  approaching  cars  is  obstructed,  as  to 
preclude  recovery  for  injuries  resulting  from  a  collision  with  a  car 
while  so  attempting  to  cross  the  track,  even  though  the  car  was 
being  negligently  run  at  a  street  crossing  when  the  collision  occurred. 
Darwood  v.  Union  Traction  Co.  (Pa.),  12  Am.  A  Eng.  R.  Cas.,  N. 
S.,  474. 
Collision   Happening  Immediately. 

The  driver  of  a  wagon  who  approaches  a  street-railway  crossing, 
drives  upon  the  track  without  looking,  and  immediately  comes  into 
collision  with  a  car,  is  guilty  of  contributory  negligence.  Carson  v. 
Federal  St.  ft  P.  V.  Pass.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  462,  147 
Pa.  St.  219,  23  Atl.  369. 
Driver's  Failure  to  Look  Again  after  Seeing  Car, 

One  driving  towards  a  street-car  track  saw  a  car  approaching,  and, 
supposing  that  he  could  cross  the  track  before  the  car,  did  not  look 
again  until  he  was  on  the  track,  and  was  struck  and  injured  by  the 
car:  held,  that  his  contributory  negligence  prevented  a  recovery 
against  the  company.  Brown  v.  Pittsburg,  A.  &  M.  Traction  Co., 
14  Pa.  Super.  Ct.  594. 
Failure  to  Look  until  Horses  Are  upon  Track. 

In  an  action  against  atl  electric  street  railway  for  injuries  to  a 
horse  and  buggy  at  a  crossing,  it  appeared  that  the  driver  of  the 
buggy  was  familiar  with  the  crossing,  and  knew  it  to  be  dangerous, 
but  did  not  look  for  a  car  until  the  horse  was  on  the  track :  held, 
that  defendant  was  entitled  to  a  peremptory  instruction  in  its  favor. 
Trout  V.  Altoona  A  L-.  V.  Electric  Ry.  Co.,  13  Pa.  Super.  Ct.  17. 
Driving  Rapidly  Across  without  Looking  Again. 

Plaintiff  after  stopping  his  horse  ten  or  twelve  feet  from  a  street- 
car track,  whence  he  could  see  one-fourth  of  a  mile,  and  seeing  no 
car,  attempted  to  go  forward,  but,  on  finding  Mis  team  stalled,  backed 
up  ten  or  twelve  feet,  and  then  went  forward  with  a  spurt,  not  look- 
ing again,  with  the  result  that  he  was  struck  by  a  car;  held,  that 
he  was  guilty  of  contributory  negligence.  Kern  v.  Second  Ave. 
Traction  Co.,  45  Atl.  125,  194  Pa.  St.  75. 
Driving  Across  without  Looking  Again  Where  Car's  Speed  Was  Exces- 

Plaiutiff  looked  and  listened  before  startihg  his  team  from  the 
gutter  of  the  street  at  a  point  in  the  middle  of  a  block  twenty  feet 
from  the  rail  of  defendant's  tracks,  on  which  the  collision  occurred, 
and  then  drove  diagonally  across  the  tracks,  in  front  of  an  approach- 
ing electric  car,  which  he  observed,  before  starting,  to  be  approach- 
ing at  a  distance  of  three  hundred  and  twenty-one  feet,  but  did  not 
look  again  until  the  car  was  practically  upon  him:  held,  that  he  was 
guilty  of  contributory  negligence,  as  a  matter  of  law,  although  the 
car  was  running  at  an  excessive  and  unusual  rate  of  speed.  Cuppa 
v.  Consolidated  Traction  Co.,  13  Pa.  Super.  Ct.  630. 
Failure  to  Look  after  Passing  House  Line. 

A  driver  checked  his  horse  almost  to  a  stop  and  looked  for  street 
cars  as  be  reached  the  house  line  of  a  street,  and  then  gave  no  fur- 
ther attention  to  cars,  but  drove  on  thirty-two  feet,  slowly,  to  allow 
a  wagon  to  pass  in  front  of  him,  and  went  directly  In  front  of  a 
moving  car:  held,  that  he  was  guilty  of  contributory  negligence. 
Burke  v.  Union  Traction  Co.,  48  Atl.  470,  198  Pa.  497. 
Vehicles  with  Covered  Tops. 

A  person  undertaking  to  cross  a  street-railway  track  In  a  wagon 
having  a  hood  over  it,  which  prevented  him  from  seeing  more  than 
thirty  feet  of  the  track,  was  guilty  of  negligence  per  se,  in  failing 
to  lean  forward  in  order  to  get  a  better  view  of  the  tracks.  Wheela- 
han v.  Philadelphia  Traction  Co.,  150  Pa.  St.  187,  24  Atl.  688. 
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Notes 

The  fact  that  the  curtains  of  a  carriage  with  which  a  street  car 
collided  were  drawn,  will  not  excuse  the  occupant  of  such  carriage 
from  the  duty  of  looking  for  approaching'  street  cars,  before  at- 
tempting to  cross  the  track,  especially  as  such  occupant  heard  the 
bells  of  an  approaching  car.  Thomas  v.  Citizens*  Passenger  R.  Co., 
132  Pa.  St.  504,  46  Am.  &  Eng.  R.  Cas.  196. 
Pedestrians— Failure  to  Look  Again. 

In  Nugent  v.  Philadelphia  Traction  Co.,  181  Pa.  160,  37  Atl.  206, 
40  W.  N.  C.  243,  it  was  held  that,  a  pedestrian  about  to  cross  a  crowded 
city  street  one  hundred  feet  wide  is,  as  matter  of  law,  guilty  of  con- 
tributory negligence  precluding  recovery  for  injuries  from  being 
struck  by  a  street  car,  where  by  looking  in  the  direction  from  which 
the  car  approached,  at  any  point  before  reaching  the  track,  he  could 
have  seen  it  and  stopped  in  time  to  avoid  danger,  but  failed  to  look 
in  that  direction  after  stopping  twelve  feet  from  the  track  to  allow  a 
wagon  which  partially  obstructed  his  view  to  move  along. 
Same— Passing  behind  Car  without  Looking  for  Car  on  Other  Track. 

An  attempt  to  cross  a  street-railway  track  immediately  behind  a 
car  which  has  just  passed,  without  looking  for  a  car  on  the  further 
track,  is  such  contributory  negligence  as  will  prevent  a  recovery  for 
the  death  by  collision  of  the  person  guilty  of  such  conduct.  Blaney 
v.  Electric  Traction  Co.,  184  Pa.  S24,  41  W.  N.  C.  555,  39  Atl.  294. 
Same— Obstructed  View. 

Plaintiff,  in  crossings  street,  was  struck  by  a  street  car  just  as  she 
stepped  upon  the  track,  the  view  of  which  was  unobstructed :  held, 
that  the  court  should  have  instructed  the  jury  that  she  was  guilty  of 
contributory  negligence.  McCauley  v.  Philadelphia  Traction  Co., 
13  Pa.  Super.  Ct.  354. 
Same— Car  in  Full  View. 

One  having  full  opportunity  to  see  an  approaching  car,  stepped  on 
a  street-railway  track,  and  waa  instantly  struck  by  the  car:  held, 
that  he  was  guilty  of  contributory  negligence.  Sullivan  a.  Consoli- 
dated Traction  Co.,  47  Atl.  944,  198  Pa.  187. 

A  person  attempted  to  cross  a  street  at  a  place  other  than  a  cross- 
ing, so  nearly  in  front  of  an  approaching  car,  which  might  have 
been  seen  by  her  if  she  had  looked,  that  she  was  struck  as  soon  as 
she  stepped  onto  the  track :  held,  that  she  was  guilty  of  such  contrib- 
utory negligence  as  will  prevent  a  recovery.  Sweeney  v.  Scranton 
Traction  Co.  (Pa.),  C.  P.  5  Lack.  L,.  News  86. 

A  pedestrian  was  struck,  just  as  he  set  his  foot  on  the  track,  by  a 
street  car,  which  was  well  lighted  and  had  a  head  light,  and  was 
plainly  visible  to  one  about  to  cross  at  that  point:  held,  that  he  was 
guilty  of  contributory  negligence  preventing'  recovery.  Watkina  v. 
Union  Traction  Co.,  45  Atl.  321,  194  Pa.  St.  564. 

TENNESSEE. 
Failure  to  Look  Again  after  Seeing  Car  until  Wheels  Are  upon  Track. 
In  Rapid-Transit  Co.  v.  Seigrist  {Tenn.  Sup.},  33  S.  W.  920,  it 
appeared  that  plaintiff  was  approaching  a  street-car  track  while  driv- 
ing a  delivery  wagon.  When  about  ten  yards  from  the  crossing, 
before  attempting  to  pass  over  the  track,  he  looked  back  to  Bee  if  the 
car  was  coming,  and  saw  it  some  distance  up  the  hill,  seemingly  two 
hundred  or  two  hundred  and  fifty  yards  behind  him,  and  thought  he 
had  plenty  of  time  to  cross  the  track  in  front  of  the  car;  that  he 
atarted  to  drive  across,  and  did  not  look  back  again  until  the  front 
wheels  of  his  wagon  were  upon  the  track,  and  then  heard  the  car 
coming  very  fast,  and  a  collision  occurred,  and  plaintiff  was  injured : 
held,  that  the  jury  was  justified  in  finding  that  the  plaintiff  had 
observed  the  requisite  precautions  to  prevent  an  accident,  and  that 
he  was  free  from  culpability  in  the  matter;  that,  to  entitle  the  plain- 
tiff to  recover  for  injuries  received  while  passing  over  a  street  rail- 
way, he  need  not  show  absolutely  that  he  looked  carefully  up  and 
down    the   track   before   venturing   upon  it, — citing  Beach,  Contrib. 
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Keg.  (2d  Ed.)  1  290.  The  court  said  further  that,  with  the  belief 
that  he  could  aafelj  cross  the  track,  and  rightly  assuming  that  the 
motormao  saw  him,  and  had  the  car  under  reasonable  control,  the 
plaintiff  had  the  right  to  continue  his  journey  across  the  track  with- 
out hindrance,  and,  having  had  that  right,  and  having  attempted  to 
exercise  it  in  a  prudent  manner,  he  could  in  no  true  sense  be  charged 
with  responsibility  for  the  consequences  of  his  mistaken  assumption 
that  the  motorman  would  likewise  be  prudent  and  not  run  upon  him. 
Care  Required  before  Driving  Buggy  across  Electric-Railway  Track. 
The  driver  of  a  buggy  was  not  bound  at  his  peril  to  "know"  before 
attempting  to  cross  an  electric- rail  way  track  in  front  of  an  approach- 
ing car,  that  a  collision  would  not  occur,  but  was  only  required  to 
make  such  observation  and  acquire  such  information  as  would  have 
convinced  a  reasonably  prudent  man  in  a  similar  situation  that  the 
passage  could  be  made  in  safety.  Saunders  v.  City  &  S.  R.  Co. 
{Tenn.),  2  Chic.  L.  J.  Wkly.  522,  41  S.  W.  1031,  99  Tenn.  130. 

TEXAS. 

Statement  of  Rule. 

It  is  not  only  the  duty  of  one  cognisant  of  an  approaching  street 
car  to  exercise  caution,  but  it  is  also  his  duty  to  exercise  diligence  to 
ascertain  if  a  car  is  approaching,  when  he  is  in  a  position  rendering 
him  liable  to  be  struck  by  a  car.  Citizens'  E.  Co.  v.  Holmes,  46  8. 
W.  116,  19  Tex.  Civ.  App.  266. 

UTAH. 
Statement  of  Rule. 

A  person  crossing  a  street  on  which  there  are  street-car  tracks  is 
bound  to  exercise  the  same  degree  of  care  which  the  railroad  company 
is  required  to  exercise.  Burgess  v.  Salt  Lake  City  E.  Co.,  S3  Pac. 
1013,  17  Utah  406. 

Crossing    behind    Car  without  Looking  for  Car  Coming  from  Other 
Direction. 

A  person  in  attempting  in  the  middle  of  a  block  to  cross  a  street- 
railway  track  immediately  behind  a  car,  without  looking  for  a  car 
coming  from  the  other  direction  on  the  farther  track,  was  guilty  of 
contributory  negligence  preventing  a  recovery  for  injuries  sus- 
tained by  collision  with  such  car.  Burgess  v.  Salt  Lake  City  R.  Co., 
S3  Pac.  1013,  17  Utah  406. 

WASHINGTON. 
General  Rule. 

One  crossing  the  track  of  a  street  railroad  was  not  as  strictly  bound 
to  look  and  listen  as  at  a  steam -railroad  crossing.  Capital  Traction 
Co.  v.  Lusby,  26  Wash.  b.  163,  12  App.  D.  C.  295 ;  Traver  v.  Spokane 
St.  R.  Co.  (Wash.),  22  Am.  &  Eng.  R.  Caa.,  N.  S.,  759. 

It  is  not  negligence  as  matter  of   law,    to    fail  to  look  and  listen 
before  crossing  the  tracks  of  an  electric   railway   in   a    public  street. 
Roberts  v.  Spokane  St.  Ry.  Co.,  63  Pac.  Rep.  506,  23  Wash.  325. 
Driving  Across  Slowly  with  Attention  Diverted. 

Plaintiff  was  injured  by  a  collision  with  a  street  car.  He  was  driv- 
ing rapidly,  and  when  he  reached  the  crossing  he  slowed  the  team 
down,  and  drove  across  the  track  in  a  walk.  His  attention  was  fixed 
on  a  watering  place  across  the  street.  Had  he  maintained  the  rapid 
speed,  he  could  have  crossed  the  track  safely.  The  wagon  was  cov- 
ered, and  plaintiff  could  not  see  without  putting  out  his  head,  which 
be  did  not  do  until  he  heard  some  one  yelling,  just  before  the  colli- 
sion. Defendant's  car  was  approaching  at  a  rate  of  twelve  to  four- 
teen miles  per  hour.  Had  plaintiff  looked,  he  could  have  seen  the 
approaching  car,  and  would  have  had  time  to  stop  his  team.  He  was 
acquainted  with  the  road,  and   knew    that   a   car  was   due  about  that 

time:  held,  plain'  

of  law.     Helber  v 
2RRR- 
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Obstructed  View— Not  Negligence  Per  So. 

Where  plaintiff's  view  of  a  street  car  coming  in  an  opposite  direc- 
tion was  obstructed  by  a  truck  moving-  in  front  of  him,  and  plaintiff 
did  not  look  or  listen  before  driving1  on  tbe  track,  whereby  he  was 
injured  bj  colliding  with  the  car,  which  the  testimony  tended  to 
show  was  coming  at  an  unusual  rate  of  speed,  plaintiff  was  not  neg- 
ligent as  a  matter  of  law,  the  doctrine  of  "look  and  listen"  being 
inapplicable  to  street  railways,  and  the  obligations  of  plaintiff  and 
the  operator  to  watch  for  collisions  being  mutual.  Traver  v.  Spokane 
St.  Ry.  Co.  (Wash.),  22  Am.  ft  Eng.  R.  Cas.,  N.  S.,  759. 

In  this  case  the  court  said;  "This  court,  in  a  recent  case  against 
this  appellant,  held:  'It  is  not  negligence  per  se  if  it  is  not  shown 
that  one  looked  and  listened  in  crossing  a  street  railway.  The  degree 
of  care  required  in  crossing  a  highway  and  steam  railway,  in  looking 
tip  and  down  the  track,  is  not  necessarily  the  test  of  care  required  in 
crossing  the  track  of  a  street  railway  on  a  public  street.  Failure  to 
look  and  listen  before  crossing  tbe  tracks  of  an  electric  railway  in  a 
public  street,  where  the  cars  have  not  exclusive  right  of  way,  is  not 
negligence  as  a  matter  of  law.'  Roberts  v.  Railway  Co.,  63  Pac.  506. 
The  car  track  is  as  much  the  street  as  any  other  portion  of  the  trav- 
eled way.  Of  course,  one  must  use  his  senses  when  driving  on  the 
streets,  and  in  so  doing  he  must  do  that  which  reasonable  and  ordi- 
nary care  requires,  and  ordinarily  it  is  a  question  for  the  jury  to 
determine  whether  he  has  so  acted.     If  respondent    had  looked  in  tbe 

Prticular  instance  under  investigation,  we  are  not  prepared  to  say 
would  have  been  negligence  to  have  driven  on  or  across  the  track, 
if  the  car  was  as  far  away  as  he  says  it  was  when  he  first  saw  it,  for 
he  had  a  right  to  presume  that  those  in  charge  of  the  car  would 
observe  his  movements,  and  would  not  run  him  down.  The  obliga- 
tions of  the  operator  of  the  car  and  his  obligations  were  mutual. 
Each  was  obligated  to  look  out  for  the  other,  and  govern  his  move- 
ments accordingly,  juatthe  same  as  if  the  vehicles  they  were  driving 
were  ordinary  hacks  or  teams,  with  this  qualification.'  That  cars 
cannot  turn  from  their  course.  They  run  on  fixed  tracks,  and  cannot 
accommodate  themselves  as  readily  to  emergencies,  and  cannot  atop 
with  the  same  promptness  or  facility,  as  drivers  of  free  vehicles,  and 
drivers  of  such  vehicles  must  yield  the  right  of  way  with  reasonable; 
promptness  to  the  passing  cars." 

WISCONSIN. 

Statements  of  Rule. 

Before  crossing  a  railway  track,  regardless  of  whether  it  be  a 
■team  or  electric  street  railroad,  a  person  should  look  both  ways  and 
listen  for  a  coming  car  and  perform  that  duty  when  and  where  it  will 
be  reasonably  certain  to  effect  its  purpose;  and  diversion  of  atten- 
tion, generally  speaking,  will  not  excuse  the  performance  of  Buch 
duty;  neither  will  misconduct  on  the  part  of  the  railway  company. 
Teach  v.  Milwaukee  Electric  Railway  ft  Light  Co.,  84  N.  W.  823,  10a 
Wis.  593. 

The  rule  of  look  and  listen  before  going  upon' a  railway  track, 
whether  steam  or  electric,  is  inflexible,  and  the  nonobservance  of  it 
is  negligence  per  se ;  that  it  is  a  rule  of  law,— not  a  rule  of  evidence 
permitting  a  jury  to  say  that  there  was  or  was  not  negligence  where 
the  duty  was  not  performed.  Cawley  v.  La  Crosse  City  Ry.  Co. 
(Wis.},  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  *SS. 

In  this  case  the  court  said:  "The   situation    was   such    that   it  was 

Elaintiff's  duty,  in  the  exercise  of  ordinary  care,  to  look  and  listen 
efore  going  upon  the  track.  That  is  conceded :  The  court  so  in- 
structed the  jury  in  the  following  language:  'It  is  negligence  as  a 
matter  of  law  for  a  person  to  drive  upon  the  track  of  an  electric  rail- 
way without  looking  or  listening  for  approaching  cars' ;  and  again, 
'If  you  find  from  the  evidence  that  plaintiff  went  onto  the  railway 
, 1.  ...;.i — t  looking   carefully   down    the    track   for  cars  then  your 
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"The  effect  of  these  instructions,  obviously  intended,  was  that  if 
plaintiff  knew,  or  might  have  known  bj  the  use  of  her  senses  of  see- 
ing1 and  hearing,  that  a  car  was  appioaching  in  dangerous  proximity 
when  she  drove  upon  the  track,  she  was  guilty  of  contributory  negli- 
gence, precluding  a  recovery.  That  ia  the  law  respecting  the  duty 
of  persons  to  avoid  danger  from  injury  upon  electric-railway  tracks, 
as  well  as  upon  steam -rail  way  tracks,  aa  is  abundantly  shown  by 
cases  cited  in  appellant's  brief.  Young  v.  Railroad  Co.  (Ind.  Sup.), 
44  N.  E.  927;  Everett  v.  Railway  Co.,  115  Cal.  105,  43  Pac.  207,  and 
46  Pac.  889;  Hall  v.  Railroad  Co.  (Mass.),  47  N.  E.  124.  See,  also, 
Omslaer  v.  Traction  Co.,  168  Pa.  St.  519,  32  Atl.  50;  Flanagan  v. 
Railway  Co.,  163  Pa.  St.  102,  29  Atl.  743;  Henderson  v.  Railway  Co. 
(Mich.),  74  N.  W.  525;  Blaney  v.  Traction  Co.  (Pa.  Sup.),  39  Atl. 
294;  McQnade  v.  Railway  Co.,  17  Misc.  Rep.  154,  39  N.  Y.  Supp.  335j 
Booth,  St.  Ry.  Law,  (|  311,  312;  Kane  V.  Railway  Co.,  181  Pa.  St. 
53,  37  Atl.  110.  In  Omslaer  v.  Traction  Co.,  supra,  it  is  said  that  the 
rule  of  'look  and  listen'  before  attempting  to  cross  the  tracks  of  a 
steam  railroad  is  inflexible  and  that  the  non  observance  of  It  is  negli- 
gence per  se.  The  rule  is  just  as  applicable  to  the  crossing  of  a 
street-railway  track  operated  by  a  cable  or  electricity,  and  we  need 
not  go  outside  of  our  own  court  to  find  that  extension  of  it.  In 
Johnson  v.  Railway  Co.,  91  Wis.  233,  64  N.  W.  753,  the  present  chief 
justice  said,  in  effect,  that  if  a  person  drive  upon  a  street-railway 
track  without  looking  for  approaching  cars,  and  receive  an  injury, 
the  facts  in  that  regard  appear  conclusively  in  a  subsequent  action 
by  the  injured  party  against  the  railway  company  for  damages,  it  is 
the  duty  of  the  court  to  nonsuit  the  plaintiff  to  direct  a  verdict  in 
favor  of  the  defendant." 

A  street  car  has  a  right  at  a  crossing  superior  to  that  of  an  ordi- 
nary traveler,  and  a  person  attempting  to  cross  a.  track  is  guilty  of 
contributory  negligence  in  failing  to  look  and  listen  for  an  approach- 
ing car.  Stafford  v.  Chippewa  Val.  Electric  R.  Co.,  85  N.  W.  1036, 
110  Wis.  331. 
View  Obstructed  by  Car. 

A  traveler  in  a  carriage,  approaching  a  street  crossing  over  double 
street-car  tracks,  observed  a  car  coming  from  the  left  on  the  track 
nearest  him,  and  another  from  the  right  on  the  other  track.  He 
stopped  for  the  cars  to  pass.  The  car  from  the  left  passed  by  and 
stopped  at  the  right-hand  crosswalk,  and  the  car  from  the  right 
passed  over  the  street.  He  could  see  the  furthest  track  at  the  right, 
looking  by  the  front  end  of  the  stationary  car  for  about  one  hundred 
feet,  and  to  the  left  of  the  stationary  car  for  about  forty  feet,  from 
the  point  of  crossing,  leaving  about  sixty  feet  of  the  furthest  track 
out  of  view  by  the  stationary  car.  A  second  car  was  approaching 
from  the  right  on  the  furthest  track.  When  the  second  car  passed, 
lie  looked  both  ways  and  saw  no  car  on  the  right,  though  one  had  just 
passed  out  of  view  within  the  sixty  feet  shut  out  from  observation  by 
the  stationary  car.  He  then  started  to  cross,  and  was  struck  by  such 
car,  which  was  moving  at  a  rapid  speed:  held,  that  he  was  not 
guilty  of  a  want  of  ordinary  care  as  a  matter  of  law.  Teach  v.  Mil- 
waukee Electric  Railway  A  Light  Co.,  84  N.  W.  823,  108  Wis.  593. 
Failure  of  Both  Driver  of  Wagon  and  Passenger  to  Look. 

Where,  in  an  action  for  injuries  received  by  plaintiff  while  crossing 
defendant's  tracks  in  a  wagon  driven  by  another,  caused  by  a  colli- 
sion of  one  of  defendant's  cars  with  the  wagon,  it  was  found  by  the 
jury  that  neither  plaintiff  nor  the  driver  looked  for  a  car  before  they 
started  to  cross  tbe  tracks,  a  judgment  for  plaintiff  was  erroneous, 
though  the  jury  found  that  defendant  was  negligent.  Dummer  v. 
Milwaukee  Electric  Ry.  &  Light  Co.,  84  N.  W.  853,  108  Wis.  589. 

In  this  case  it  was  also  held  that  an  instruction  that,  though  plain- 
tin!  and  the  driver  did  not  look,  they  were  not  guilty  of  contributory 
negligence  if  a  person  exercising  ordinary  care  who  had  looked  would 

have  considered  It  safe  to  cross  the  track  because  the  car  was  so  far 

away,  was  e 
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Chesapeake  A  O.  Ry.  Co.  v.  Saulsberry 

Driving  without  Looking  with  Ears  Muffled. 

It  Is  contributory  negligence  for  a  driver  of  a  buggy,  whose  ear* 
are  muffled  in  a  seal-skin  cap  and  coat,  to  drive  on  an  electric  street- 
car track  without  looking  any  considerable  distance  up  or  down  the 
track  to  see  if  a  car  is  approaching-,  since  in  such  case  she  is  deprived 
of  a  warning  throngh  the  sense  of  hearing.  Cawley  v.  La  Crosse 
City  Ry.  Co.,  82  N.  W.  197,  106  Wis.  239. 

CANADA. 

One  driving  along  a  street  on  which  there  was  a  street-railroad 
track,  who  attempted  to  cross  the  track  at  a  street  crossing  without 
looking  behind  him  to  see  if  a  car  was  approaching,  was  guilty  of 
contributory  negligence  as  preventing  recovery  for  an  injury  by  col- 
lision with  a  car,  although  it  was  approaching  at  an  excessive  rate 
of  speed  and  proper  signals  were  not  given.  Danger  v.  London 
Street  R.  Co.  (Div.  Ct.),  30  C-nt.  Rep-  493. 

A.  R.  T. 


Chesapeake  &  O.  Ry.  Co.  v.  Saulsberry. 

{Court  of  Appeals  of  Kentucky,  March  7,  igot.) 
[66  S.  W.  Rep.  1051.] 
Ejection  of  Drunken  Passenger.* 

A  railroad  company  had  the   right,    by    its   brakeman,    to    eject    a 
drunken  passenger  who  was   boisterous   and    violent,    and    therefore 
incurred  no   liability   therefor;  no   more   force   being  used  than  wan 
necessary. 
Failure  to  Care  for  Drunken  Passenger  Injured  in  Trying  to  Board 

Moving  Train  after  Ejection.* 
"Where  a  passenger,  after  being  properly  ejected,  was  injured  by 
hie^owu  wrongful  conduct  in  running  beside  the  moving  train  with 
the  intention  to  get  on  again,  the  company  owed  him  no  legal  obliga- 
tion to  stop  the  train  for  the  purpose  of  ascertaining  whether  he  had 
been  injured. 

Appeal  from  circuit  court,  Carter  county. 

"To  be  officially  reported." 

Action  by  R.  H.  Saulsberry  against  the  Chesapeake  &  Ohio 
Railway  Company  and  others  to  recover  damages  for  personal 
injuries.  Judgment  for  plaintiff,  and  defendant  company 
appeals.     Reversed. 

John  T.  Shelby,  for  appellant. 

G.  W.  Saulsberry,  for  appellee. 

BURNAM,  J.  The  plaintiff,  a  minor,  by  his  next  friend, 
alleged  "that  on  the  14th  day  of  October,  1808,  the  defendant 
company  ran  a  passenger  excursion  train  from  Moorehead, 
Kentucky,  to  Huntington,  West  Virginia,  and  return,  at  one 
fare  for  a  round-trip  ticket,  on  account  of  the  show  given  in 
Huntington  by  Buffalo  Bill ;  that  he  boarded  the  train  at  Aden 
station  with  a  number  of  other  parties,  among  whom  were  the 
defendants,  Walter  Littleton  and  Walter  James;  that  upon  the 

*As  to  the  care  required  in  ejecting  drunken  passenger  from  train, 
see  Bidson  v.  Southern  Ry.  Co.  (Miss.),  11  Am.  A  Eng.  R.  Cas.,  N. 
S.,  832,  and  note,  833  et  seq. ;  6  Sap.  &  Mack's  Di^.  76  et  seq.  ;  5  Am. 
A  Eng.  Enc.  Law  (2d  Ed. )  599  et  seq. 
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return  of  the  train  it  reached  Aden  about  8:20  p.  m..  after 
dark,  and  that  he  was  so  intoxicated  from  the  use  of  liquors 
from  the  time  he  left  Huntington  that  he  was  insensible  to 
danger  and  did  not  realize  what  he  was  doing,  which  fact  was 
well  known  to  the  defendants;  that  when  in  this  condition 
the  train  was  stopped,  and  he  was  ejected  therefrom,  about  a 
quarter  of  a  mile  west  of  Aden  station,  at  a  very  rough  place 
on  the  defendant's  roadbed,  by  the  defendants  Littleton  and 
James  and  a  brakeman  in  the  employ  of  the  defendant  com- 
pany, who  was  in  charge  of  the  car,  and  put  by  the  side  of 
the  train,  in  such  close  proximity  to  it  that  he  fell  under  it, 
and  when  the  train  started  the  wheels  of  the  car  ran  over  and 
crashed  his  left  arm  necessitating  its  amputation,  and  that 
the  defendant  company  knew  of  his  injuries,  but  proceeded  on 
its  way,  leaving  him  lying  by  the  side  of  the  track  in  a  help- 
less and  almost  lifeless  condition,  exposed  to  the  weather  and 
passing  trains;  and  that  he  continued  in  this  condition  for  a 
period  of  two  hours  and  twenty  minutes,  until  he  was  picked 
up  by  a  freight  train  of  the  defendant  company  and  carried 
to  his  home,  near  the  station."  The  defendant  company  says 
that,  on  the  occasion  mentioned  in  the  petition,  the  plaintiff, 
who  was  a  passenger  on  its  train,  was  drank,  disorderly,  and 
behaving  very  badly;  that  when  the  train  reached  Aden  on  its 
return  trip,  near  which  station  the  plaintiff  lived,  the  defend- 
ants James  and  Littleton,  who  were  his  friends  and  com- 
panions, caused  the  plaintiff  to  leave  the  train  and  put  him  in 
charge  of  friends,  but. that  when  the  train  started  from  Aden 
the  plaintiff  broke  loose  from  his  friends,  who  were  attempt- 
ing to  detain  him,  and  boarded  the  train  at  its  rear  end,  and 
in  the  hearing  and  presence  of  other  passengers  used  profane 
and  threatening  language,  and  behaved  in  such  a  riotous  man- 
ner that  its  codefendants,  James  and  Littleton,  again 
attempted  to  make  him  get  off;  that  its  brakeman,  seeing 
their  efforts,  caused  the  train  to  be  stopped  a  short  distance 
from  Aden  station,  and,  at  the  request  of  James  and  Littleton, 
assisted  them  in  removing  the  plaintiff  from  the  train  at  its 
rear  end,  and  in  so  doing  used  no  more  force  than  was  nec- 
essary, and  placed  him  upon  the  ground  at  the  rear  of  the 
train,  where  he  was  in  a  perfectly  safe  position ;  that,  when 
he  was  ag^ain  prevented  from  boarding  the  train  by  Littleton 
and  James  at  the  rear  end  of  the  car,  he  ran  along  the  side  of 
the  train  after  it  had  started,  for  the  purpose  of  boarding  the 
car  at  the  other  end,  and  whilst  so  doing,  without  their  knowl- 
edge, stumbled  and  fell  so  that  bis  arm  projected  over  the 
railroad  track,  and  was  run  over  by  the  wheels  of  the  car; 
that  his  injuries  were  entirely  due  to  bis  own  carelessness  and 
negligence.  It  also  denies  that  it  bad  any  knowledge  of  bis 
injuries  at  the  time.  The  plaintiff,  who  was  18  years  of  age, 
testified  that  he  went  with  Walter  Littleton  to  a  saloon  after 
getting  to  Huntington,  where  be  spent  the  day  drinking;  that 
when  they  returned  to  the  station  at  Huntington,  in  the  after- 
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noon,  for  the  purpose  of  boarding  the  train,  they  met  Walter 
James,  and  the  three  got  on  the  train  together;  that  he  was  so 
intoxicated  that  he  had  no  recollection  of  anything  that 
occurred  after  the  train  left  Catlettsbnrg,  until  a  few  minutes 
before  he  was  picked  up  by  the  freight  train  on  the  side  of 
the  road  near  Aden  station.  The  uncontradicted  testimony 
shows  that,  from  the  time  the  train  left  Huntington  until  its 
arrival  at  Aden  station,  he  was  passing  through  the  train, 
from  one  car  to  another,  and  from  one  place  to  another  on  the 
cars,  indulging  in  loud  and  profane  language  and  frequent 
altercations  with  the  other  passengers;  that  when  the  train 
reached  Aden  station,  about  8  o'clock  in  the  evening,  his 
friends,  James  and  Littleton,  got  him  off  the  train,  and  that  a 
lady  friend  caught  hold  of  him  and  endeavored  to  prevent  him 
from  getting  back  on  the  train,  but  that  as  it  moved  off  he 
broke  loose  from  her  and  jumped  on  the  platform  of  the  rear 
car,  and  said  in  a  loud  voice  that  he  wanted  to  find  "the 
damn  son  of  a  bitch  who  had  the  hatchet";  that  James  and 
Littleton  took  hold  of  bim  and  attempted  to  restrain  him,  and 
that  whilst  they  were  doing  so  the  defendant's  brakeman 
stopped  the  train,  which  had  not  gotten  fully  under  way,  and 
assisted  them  to  again  get  him  off  some  four  or  five  hundred 
yards  from  the  station ;  that  plaintiff  was  placed  on  the  ground 
by  the  side  of  the  rear  platform  of  the  last  car,  in  a  perfectly 
safe  place ;  and  that,  as  the  train  started  to  move  off,  he  ran 
along  the  side  of  the  car  for  the  purpose  of  boarding  it  at  the 
other  end,  and  when  so  doing  stumbled  and  fell,  bis  arm  fall- 
ing across  the  rail,  and  it  was  run  over' and  crushed.  A  pas- 
senger who  was  looking  out  of  the  window  saw  him  fall,  and, 
when  the  brakeman  came  through  the  car,  told  him  that  the 
plaintiff  had  fallen  under  the  train ;  and  he  testifies  that  the 
brakeman  responded  that  be  did  not  think  so,  as  lie  saw  him 
in  a  ditch  at  the  side  of  the  track  when  the  train  started. 
There  is  nothing  to  show  that  the  place  where  the  plaintiff 
was  put  off  was  dangerous.  At  the  conclusion  of  the  evi- 
dence, the  defendant  asked  the  court  to  direct  the  jury  to 
return  a  verdict  in  its  favor,  which  was  refused,  and  the  court 
said:  "The  uncontradicted  testimony  in  thiscase  is  that  this 
young  man  was  drunk,  boisterous,  and  violent ;  that  he  was 
put  off  the  train  at  Aden,  his  home,  from  which  point  he 
started,  and  from  which  he  bought  his  ticket,  by  his  friends. 
The  railroad  company  did  not  participate  in  that  action  at 
all.  He  succeeded  in  evading  the  vigilance  of  his  friends, 
and  got  back  on  board.  Whilst  passing  through  the  coach, 
looking  for  the  individual  that  had  the  hatchet,  James  and 
Littleton  took  hold  of  him  and  pulled  him  into  a  seat.  About 
that  time  the  brakeman  came  along  and  said,  'I  will  put 
him  off. '  And  he  and  the  other  defendants  took  hold  of  him 
and  put  him  off  the  train,  from  the  rear  end  of  the  rear  coach, 
and  he  pursued  the  train,  and  in  following  it,  and  in  attempt- 
ing to  board  same,  he  fell  to  the  west,  whilst  running  in  that 
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direction,  and  the  wheels  ran  over  his  arm  and  crashed  it. 
Up  to  that  time  he  was  guilty  of  sach  contributory  negligence 
as  wonld  deprive  him  of  his  rights  to  recover,  but  when  they 
ran  over  him,  and  the  attention  of  the  brakeman  was  called  to 
that  fact,  he  refused  to  stop  the  train.  I  think  it  was  their  duty 
to  stop  and  take  him  up,  and  they  were  negligent  in  their 
refusal  to  do  so,  and  he  is  entitled  to  recover  for  the  suffering 
be  endured  by  reason  of  his  exposure  after  he  was  run  over, 
for  some  two  hours."  The  trial  resulted  in  a  verdict  and 
judgment  for  $6,500  in  favor  of  the  plaintiff,  and  to  reverse 
that  judgment  this  appeal  is  prosecuted. 

Section  806  of  the  Kentucky  Statutes  provides  that  "if  any 
person  whilst  riding  on  a  passenger  or  other  train  shall,  in  the 
hearing  or  presence  of  other  passengers  and  to  their  annoy- 
ance, use  or  utter  obscene  or  profane  language,  or  behave  in 
a  boisterous  or  riotous  manner,  it  shall  be  the  duty  of  the 
conductor  in  charge  of  any  train  upon  which  such  person  is 
to  put  him  off  the  train,  or  to  give  notice  of  such  violation  to 
some  peace  officer  at  the  first  stopping  place  where  any  such 
officer  maybe."  Whilst  the  plaintiff  testifies  that  he  was 
totally  unconscious  of  what  he  was  doing  from  the  time  the 
train  left  Catlettsburg  until  he  was  picked  up  upon  the  side 
of  the  track  by  a  freight  train,  the  other  testimony  does  not 
bear  oat  his  statement  in  this  respect.  He  was  sober  enough 
to  continually  pass  through  the  train,  to  resist  the  efforts  of 
his  friends  to  put  him  off  at  his  home  station,  and  to  get  back 
on  the  train  after  it  had  started;  and  his  conduct  from  the 
time  he  boarded  that  train  at  Huntington  would  have  justified 
those  in  charge  of  the  train  in  ejecting  him  therefrom,  and 
the  company  would  not  have  been  liable  for  any  injury  which 
might  result  therefrom,  provided  no  more  force  was  used  in 
doing  it  than  was  reasonably  necessary;  and  this  rule  applies 
to  an  intoxicated  person,  although  he  may  not  be  able  to  take 
care  of  himself.  In  Railroad  Co.  v.  Logan,  88  Ky.  239,  10 
S.  W.  655,  3  L.  R.  A.  80,  31  Am.  St.  Rep.  332,  this  court  said : 
"In  every  situation  and  relation,  an  intoxicated  person,  like 
others,  should  be  held  to  the  strict  observance  of  the  just  and 
salutary  rule  which  requires  each  one  to  so  use  and  enjoy  his 
own  as  not  to  injure  others.  It  thus  becomes  lawful  for  a  land- 
lord to  expel  from  his  tavern  to  the  street  or  highway,  at  any 
time,  a  person  who,  whether  intoxicated  or  not,  endangers  the 
safety  of,  or  molests  and  insults,  his  guests;  and  no  one  would 
question  the  right  of  a  housekeeper  to  eject  from  his  domicile 
a  drunken  man  who  maltreats  or  offends,  by  indecent  conduct 
or  language,  his  wife  and  children,  provided  no  more  force  be 
used  for  the  purpose  in  either  case  than  was  reasonably  nec- 
essary. Such  being  a  rule  of  conduct  recognized  as  just  and 
necessary,  we  do  not  see  why  it  ought  not  to  be  applied,  upon 
the  same  conditions,  for  the  benefit  and  protection  of  passen- 
gers on  a  railroad  train,  nor  why  they  should  be  given  the 
right  to  maintain  an  action  against  a  railroad  company  for 
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suffering  them  to  be  molested,  put  in  fear,  and  insulted  on  a 
train  by  drunken  men,  while  denying  the  company  the  right, 
except  at  its  peril,  to  resort  to  the  only  feasible  means  in  its 
power  to  prevent  or  stop  the  wrong  being  done.  Common 
justice  would  seem  to  require  either  that  passengers  be  left 
without  redress  against  the  company  for  wrong  and  injury 
done  to  them  on  trains  by  disorderly  and  vicious  persons,  or 
else  that  no  liability  attach  or  negligence  be  imputed  to  the 
company  when  the  expulsion  of  the  latter  is  rendered  neces- 
sary for  the  safety  and  protection  of  the  former."  And  in 
Smith  v.  Railroad  Co..  95  Ky.  u.  23  S.  W.  652,  22  L,  R.  A. 
72,  and  the  rule  laid  down  in  the  Logan  Case  was  approved, 
and  the  right  and  doty  of  the  conductor  as  to  a  drunken  pas- 
senger was  reaffirmed,  and  the  statute  held  to  be  applicable  to 
the  brakeman  as  well.  The  court  said:  "Now  that,  knowing 
it  to  be  held  universally  that  a  conductor,  using  no  unnecessary 
force,  may  remove  from  the  car  persons  who  are  drunk, 
riotous,  or  unruly,  it  is  an  authority  conceded  to  him,  indeed, 
a  duty  required  of  him;  and  we  would  refuse  to  hear  a  rail- 
road company's  efforts  to  plead  or  prove  that  it  gave  no  such 
authority  to  its  conductors,  or  did  not  charge  them  with  such 
duties;  and  such,  we  believe,  should  be  the  rule  with  respect 
to  brakemen." 

It  seems  clear  from  these  authorities  that  plaintiff  was 
properly  ejected  from  the  train,  and  we  think  there  can  be  no 
doubt  that  his  injuries  were  caused  by  his  own  wrongful  con- 
duct in  running  beside  the  moving  train  with  the  intention  of 
attempting  to  get  on  board  of  it.  The  remaining  question  to 
be  considered  is,  therefore,  whether  the  railroad  company, 
under  the  circumstances,  was  under  legal  obligations  to  stop  its 
train  for  the  purpose  of  determining  whether  plaintiff  had  been 
injured,  and,  if  so,  to  have  again  taken  charge  of  him.  Our 
attention  has  not  been  directed  to  a  case  in  which  this  precise 
question  has  been  passed  upon.  In  Reed  v.  Railroad  Co.  (Ky. ) 
47  S.  W.  591,  44  L.  R.  A.  823,  the  plaintiff  was  a  passenger 
upon  one  of  the  defendant's  trains,  standing  outside  of  the  car, 
upon  the  platform,  and,  in  passing  over  a  high  trestle,  fell  a 
distance  of  40  or  50  feet  to  the  ground  below,  and  was  greatly 
injured.  The  defendant  knew  of  the  accident,  but  failed  to 
go  to  his  assistance,  and  the  suit  was  to  recover  damages  on 
the  ground  that  the  defendant  was  guilty  of  negligence  in  fail- 
ing to  stop  the  train  and  care  for  him.  In  that  case  it  was 
held:  "The  obligation  on  the  railroad  to  stop  its  train  and 
rescue  the  plaintiff  was  wholly  subordinate  to  its  obligation  to 
its  other  passengers;  and,  before  the  plaintiff  could  complain 
of  the  company's  failure  to  assist  him,  he  must  allege  facts 
showing  that  such  assistance  could  have  been  rendered  with- 
out endangering  the  safety  of  other  passengers,  or  property 
committed  to  its  care."  In  that  case  the  plaintiff  was  a 
passenger  on  the  defendant's  train,  whilst  in  this  case  this 
relation  had  ceased  to  exist.     The  plaintiff  had  been  carried 
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to  his  destination,  and  had  been  put  off  the  train  by  his  friends 
at  the  place  where  his  ticket  expired,  and  where  bis  home 
was.  The  accident  was  due  to  the  plaintiff's  wrongful  act  in 
running  along  the  side  of  the  car  in  the  night,  and  in  attempt- 
ing to  eet  back  upon  the  moving  train.  Under  these  cir- 
cumstances, we  are  of  the  opinion  that  there  was  no  legal 
obligation  resting  upon  the  appellant  company  to  have  stopped 
its  train  for  the  purpose  of  ascertaining  whether  the  plaintiff 
had  been  injured.  The  hazard  of  the  business  in  which  it 
was  engaged  precluded  it  from  playing  the  part  of  the  Good 
Samaritan  to  one  with  whom  it  had  no  contractual  relation, 
and  to  whom  it  was  under  no  legal  obligation. 

For  the  reasons  indicated,  we  are  of  the  opinion  that* the 
trial  court  erred  in  overruling  the  motion  for  a  peremptory 
instruction,  and  the  judgment  is  reversed,  and  the  cause 
remanded  for  proceedings  consistent  with  this  opinion. 


Gulf,  C.  &  S.  F.  Rv.  Co.  et  al.  v.  Cushney. 

[Supreme  Court  of  Texas,  March  iS,  igot.) 

[67  S.  W.  Rep.  77.] 

Connecting  Carriers — Delay  in  Shipment — Apportionment  of  DamagBS 
— Misleading  In  struct  ions.* 
In  an  action  against  connecting-  carriers  for  damages  sustained  by 
delay  in  shipping  cattle,  an  instruction  which  in  effect  directed  the 
jury  to  first  find  the  whole  amount  of  the  damage  done  by  all  the 
defendants,  and  then  "apportion"  it  among  them  "according  to  and 
in  proportion  to  their  respective  liability,  as  indicated  by  instructions 
already  given,"  was  not  open  to  the  objection  that  it  authorized  the 
jury  to  fix  the  liability  of  each  according  to  an  arbitrary  rule,  and 
not  according  to  the  evidence,  when  read  with  other  Instructions  that 
the  jury  should  apportion  against  each  defendant  only  the  damage 
that  it  had  caused,  and  should  not  apportion  against  one  the  damage 
caused  by  another. 

Error  to  court  of  civil  appeals  of  Second  supreme  judicial 
district 
Consolidated  actions  by  James  Cushney  against  the  Golf, 

"As  to  tbe  liabilities  of  connecting  carriers,  see  generally,  2  Rap.  A 
Mack's  Dig.  206  et  seq. ;  9  Cent.  Dig.,  col.  766  et  seq. ;  6  Am.  A  Eng. 
Enc.  Law  (2d  Ed.)  611  et  seq.  ;  Penn.  R.  Co.  v.  Jones,  2  Am.  A  Eng. 
R.  Cas.,  N.  S..  390;  Penn.  R.  Co.  v.  Snyder  (Ohio),  7  Am.  A  Eng.  R. 
Cas.,  N.  8.,  768;  Brown  A  Haywood  Co.  v.  Penn.  Co.  (Minn.),  2 
Am.  A  Eng.  R.  Cas.,  N.  8.,  640;  Gulf,  C.  A  S.  F.  R.  Co.  v.  Edloff 
(Tex.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,453;  Little  Rock,  etc.,  Ry.  Co. 
v.  Odom  (Ark.  1896],  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  773;  Savannah, 
F.  A  W.  Ry.  Co.  v.  Austin  (Ga.),  10  Am.  A  Eng.  R.  Cas.,  N.  S., 
343;  St.  Louis,  I.  M.  A  S.  Ry.  Co.  v.  Edwards  (C.  C.  A.),  8  Am.  A 
Eng.  R.  Cas.,  N.  S.,  402;  Louisville  A  N.  R.  Co.  v.  Tenn.  Brewing 
Co.  (Term.),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  661;  Fremont,  etc.,  R. 
Co.  v.  Waters  (Neb.),  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  753;  Miller 
Grain  A  Elevator  Co.  v.  Union  Pac.  Ry.  Co.  (Mo.),  8  Am.  A  Eng. 
R.  Cas.,  N.  S.,  1;  Texas  A  P.  Ry.  Co.  v.  Clayton  (C.  C.  A.),  9  Am. 
A  Eng.  R.  Cas.,  N.  S.,  821;  U.  S.  Mail  Line  Co.  v.  Carrollton  Furni- 
ture Man'fg  Co.    (Ky.),   9  Am.  A  Eng.  R.  Cas.,  N.  S.,  286. 
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Colorado  &  Santa  Fe  Railway  Company  and  others.  From  a 
judgment  of  the  court  of  civil  appeals  affirming  a  judgment 
for  plaintiff,  defendants  bring  error.     Affirmed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  plaintiffs  in  error  Gulf, 
C.  &  S.  F.  Ry.  Co.  and  Atchison,  T.  &  S.  F.  Ry.  Co. 

B.  G.  Bidwell,  for  plaintiff  in  error  Texas  &  F.  Ry.  Co. 

Cowan  &  Barney,  for  defendant  in  error. 

WILLIAMS,  J.  Five  actions  were  brought  by  defendant 
in  error,  in  each  of  which  the  Texas  &  Pacific  Railway  Com- 
pany, the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  and 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  were 
joined  as  defendants,  as  permitted  by  an  act  of  the  legislature 
of  1899  (Sess.  Laws  1899,  p.  214),  the  object  of  the  suits-  being 
to  recover  for  damages  sustained  by  plaintiff's  cattle  shipped 
in  five  train  loads  over  the  three  roads  from  Odessa,  Tex.,  on 
the  first  named,  to  Diamond  Springs  and  Burdick,  Kan.,  on 
the  last  named.  In  three  of  the  suits,  more  than  $2,000  in  the 
aggregate  were  alleged  to  have  been  caused  by  the  three  com- 
panies, but  less  than  $2,000  were  alleged  and  claimed  against 
each  of  the  defendants,  no  joint  liability  being  asserted.  In 
each  of  the  other  two  cases,  the  whole  amount  sued  for  was 
less  than  $2,000.  The  Texas  &  Pacific  Company,  in  proper 
time  and  manner,  applied  for  a  removal  of  the  three  first 
mentioned  causes  to  the  federal  court,  which  was  denied  in 
the  district  court.  Thereafter,  the  five  causes  were  consoli- 
dated by  an  agreement  which  purports  to  save  the  rights 
arising  from  the  application  for  removal;  and,  in  the  consoli- 
dated cause,  amended  pleadings  were  filed  by  both  parties, 
plaintiff  seeking  the  recovery  of  the  entire  damages  sued  for 
in  the  original  suits,  and  defendants  making  their  several 
defenses  thereto.  More  than  $2,000  were  thus  claimed  of  the 
Texas  &  Pacific  Company,  but  no  further  effort  at  removal 
was  made  after  consolidation.  The  plaintiff  recovered  judg- 
ment against  the  defendants  severally  for  amounts  found 
against  them  by  the  jury,  and  this  judgment  was  affirmed  in 
the  court  of  civil  appeals.  This  writ  of  error  was  granted 
upon  what  this  court'  at  the  time  was  inclined  to  consider  an 
error  in  the  charge  of  the  trial  court  All  other  points  raised 
by  the  assignments  of  the  three  appellants  were,  in  our  opin- 
ion, properly  disposed  of  by  the  court  of  civil  appeals.  The 
Texas  &  Pacific  Company  received  the  cattle  at  Odessa, 
carried  them  to  Ft.  Worth,  and  delivered  them  to  the  Gulf, 
Colorado  &  Santa  Fe  Company,  which  took  them  to  Purcell, 
in  the  Indian  Territory,  and  delivered  them  to  the  Atchison, 
Topeka  &  Santa  Fe  Company,  which  carried  them  to  their 
destinations.  The  amended  petition,  filed  after  the  consolida- 
tion, alleged  and  specified  delays  and  slow  running  on  the 
part  of  each  carrier  in  the  transportation  of  each  of  the  five 
trains,  and  averred  damage  to  the  cattle  from  each  of  such 
causes,    which    amounted,    in    the    aggregate,   to   the    sum 
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sued  for;  but  the  petition  farther  stated  that  plaintiff  could 
not  state  accurately  the  amount  of  such  damage  inflicted  by 
each  company,  but  that  none  of  them  caused  or  were  sought 
to  be  held  liable  for  damage  in  excess  of  $2,000  to  any  train 
load  of  the  cattle. 

Id  its  charge  to  the  jury,  the  trial  court  defined,  distinctly 
and  separately,  the  duty  of  each  carrier  in  receiving  and  carry- 
ing the  stock  over  its  own  road ;  instructed  that  each  would  be 
liable  for  damage  caused  by  its  neglect  in  performing  such 
duty,  and  that  neither  would  be  liable  for  a  failure  of  duty  of 
another,  but  only  for  damages  resulting  from  its  own  negli- 
gence. After  further  definitions,  the  court  instructed  as  fol- 
lows: "If  you  believe  from  the  evidence  before  you  that  on  or 
about  May  5,  1898,  at  Odessa,  Tex.,  plaintiff  tendered  to  the 
Texas  &  Pacific  Railway  Company  the  cattle  described  in  his 
petition  for  shipment,  and  if  you  believe  that  said  railway 
company  was  guilty  of  an  unreasonable  and  negligent  delay  in 
receiving  and  accepting  said  cattle  when  so  tendered  to  it,  and 
if  yon  believe  that  in  the  transportation  of  said  cattle  from 
Odessa  to  their  destination  in  Kansas  there  were  unreasonable 
delays  at  or  between  the  various  points  named  in  plaintiff's 
petition,  or  any  of  them,  and  if  you  further  believe  that  such  de- 
lays were  the  result  of  the  negligence  of  defendants,  or  any  or 
either  of  them,  and  if  yon  find  that  as  a  result  of  such  unrea- 
sonable delays,  if  any,  said  cattle  were  injured,  and  as  a  result 
of  such  injuries  any  of  said  cattle  died  or  were  killed, 
then  yon  will  find  for  the  plaintiff  the  damages  he  sustained 
thereby,  and  in  estimating  the  amount  of  his  damages  you 
will  fix  the  same  at  the  market  value  at  the  place  of  destina- 
tion of  the  cattle,  if  any,  that  died  or  were  killed  as  a  result  of 
such  negligent  and  unreasonable  delays,  to  which  you  will  add 
the  difference,  if  any,  in  the  market  value  at  destination  at  time 
of  arrival  of  all  the  cattle  that  survived  and  their  market  value 
at  said  place  in  the  condition  and  at  the  time  they  should  have 
arrived  there  but  for  such  unreasonable  delays,  if  any.  And 
to  the  aggregate  amount  of  damage  so  found  by  you,  if  any, 
yon  will  add  interest  at  the  rate  of  6  per  cent,  per  annum  from 
the  time  of  the  arrival  of  said  cattle  at  destination  to  the  date 
of  your  verdict.  If  you  find  for  plaintiff,  you  will  apportion 
the  amount  of  the  damage  found  by  you,  if  any,  between  the 
defendants  according  to  and  in  proportion  to  their  respec- 
tive liability,  as  indicated  by  instructions  which  have  already 
been  given  you.  And  you  will  apportion  the  damages  so 
found  by  yon  against  those  defendants  only,  if  any,  that  you 
may  find  from  the  evidence  were  guilty  of  unreasonable  delays 
in  receiving  and  transporting  said  cattle,  and  in  thus  contrib- 
uting to  their  injury,  and  you  will  find  in  favor  of  such  defend- 
ants, if  any,  as  you  may  find  from  the  evidence  did  not 
contribute  to  the  injury  of  said  cattle  by  unreasonable  delays 
ip  accepting  said  cattle  and  in  transporting  them  over  its  own 
line  of  railway."    After  further  directions  on  other  questions, 
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the  court  gave  this  instruction:  "Yon  are  further  instructed 
that  if  you  find  for  plaintiff,  you  will  not,  in  apportioning  the 
damages  so  found  by  you,  apportion  any  damage  against 
either  of  the  defendants  resulting  to  plaintiff  from  delays,  if 
any,  occurring  beyond  the  terminus  of  its  own  line  of  railway, 
for  under  the  law  each  is  only  liable  for  negligent  and  unrea- 
sonable delays  occurring  on  its  own  line  of  railway,  and  not  for 
any  delays  of  the  other  defendants  occurring  on  their  lines  of 
railway."  The  part  of  the  charge  of  which  complaint  is 
made  is  that  which  in  effect  directs  the  jury  to  first 
find  the  whole  amount  of  the  damage  done  by  all  the  defend- 
ants and  then  "apportion"  it  among  them  "according  to  and 
in  proportion  to  their  respective  liability,  as  indicated  by  in- 
structions which  have  already  been  given."  The  objection, 
in  substance,  is  that  by  requiring  the  finding  and  apportion- 
ment of  an  aggregate  for  which  all  of  the  defendants  were  not 
responsible,  the  court  authorized  the  jury  to  fix  the  liability  of 
each  according  to  an  arbitrary  rule,  rather  than  to  determine 
the  several  liabilities  from  the  evidence.  The  trial  judge 
probably  took  the  word  "apportion"  from  the  act  of  1899,  be- 
fore referred  to,  and  there  is  a  contention  between  the  parties 
as  to  whether  or  not  that  statute  attempted  to  make  any  new 
rule  of  right  or  of  procedure  in  the  trial  of  such  cases,  or 
merely  meant,  when  authorizing  the  joinder  of  the  several 
carriers  and  fixing  the  venne  of  such  actions,  to  require  the 
assessment  of  damages  for  which  each  defendant  should  be 
found,  under  existing  rules  of  law  and  of  evidence,  to  be  lia- 
ble. We  may  pass  upon  the  objection  to  the  charge  without 
considering  this  contention,  just  as  if  there  were  no  such 
statute.  As  far  as  the  charge  directs  the  jury  to  find  the 
whole  damage  inflicted  in  the  entire  trip,  it  only  instructs 
them  to  do  what  would  necessarily  have  to  be  done  in  order 
to  dispose  of  the  case.  The  process,  or  course  of  investiga- 
tion, or  calculation  through  which  the  jury  were  to  ascertain 
this  is  left  to  them.  They  could,  consistently  with  the  charge, 
have  obtained  the  whole  amount  of  damage  by  first  ascertain-" 
ing  and  then  adding  together  the  parts  caused  by  each  carrier, 
or  have  first  found  the  total  and  then  divided  it  among  the 
several  carriers  according  to  their  several  liabilities  as  shown 
by  the  evidence.  By  either  method,  the  same  thing  wonld 
have  to  be  done;  that  is,  to  find  from  the  evidence  the  amount 
of  the  damage  caused  by  each  defendant.  The  charge  does 
not  authorize  the  jury  to  base  their  findings  upon  anything 
but  the  evidence.  If  the  use  of  the  words  "apportion"  and 
"proportion"  wonld  be  calculated,  inthe  absence  of  anything 
else  in  the  charge,  to  lead  the  jury  to  believe  that  they  were 
not  required  to  find  as  facts  the  damage  chargeable  against 
the  defendants  severally,  such  an  understanding  of  the  instruc- 
tion was  clearly  repelled  by  the  careful,  distinct  and  repeated 
directions  that  the  jury  would  "apportion"  against  each  de- 
fendant only  the  damage  it  had  caused,  and  that  "in  appor- 
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tioning  damages,"  they  should  not  apportion  against  one 
damages  caused  by  another.  If  there  is  here  a  misuse  of 
words,  the  sense  in  which  they  were  employed  is  evident  to 
any  ordinary  mind,  and  is  the  same  as  if  the  words  usually 
found  in  such  connections,  "assess"  or  "find,"  had  been  used. 
And,  at  last,  the  charge  only  directs  the  jury  to  do  that  which 
is  ordinarily  done  in  cases  where  damages  to  goods  which 
have  passed  through  the  hands  of  several  carriers  in  transpor- 
tation are  to  be  ascertained.  "When  it  is  made  to  appear 
that  freight  transported  by  successive  carriers  has  been  dam- 
aged subsequent  to  its  shipment,  and  the  evidence  fails  to  show 
on  what  particular  line  the  injury  occurred,  there  existed  a 
presumption  that  it  was  through  the  fault  of  the  last  carrier." 
Railway  Co.  v.  Adams,  78  Tex.  373.  14  S.  W.  666,  22  Am.  St. 
56,  citing  Schouler,  Bailm.  &  Carr.  526.  In  Railway  Co.  v. 
Edloff,  89  Tex.  458.  34  S.  W.  414,  35  S.  W.  144.  it  was  held 
that  where  the  evidence  shows  that  part  of  the  injury  occurred 
on  the  line  of  the  last  carrier,  it  does  not  acquit  itself  of  lia- 
bility for  the  whole  by  simply  showing  that  part  of  it  also 
occurred  on  the  line  of  a  preceding  carrier,  but  must  show 
how  much  of  it  so  occurred.  In  applying  this  rule  in  such 
cases,  the  plaintiff  proves  the  whole  amount  of  damage  which 
his  property,  when  he  received  it  from  the  last  carrier,  had 
suffered  in  transportation,  and  the  latter  must  then,  in  order 
to  escape  liability,  show  that  such  damage,  or  a  part,  and 
what  part,  of  it  had  been  inflicted  before  it  received  the 
freight.  If  it  succeeds  in  doing  this,  the  burden  is  then 
thrown  on  the  next  preceding  carrier  to  acquit  itself  in  the 
same  way.  In  such  an  investigation,  the  jury  starts  out  with 
an  aggregate  damage  and  ascertains  the  liabilities  of  the 
several  carriers  from  the  evidence  adduced.  The  court,  in 
this  case,  directed  them  to  do  no  more  than  this.  While  the 
presumption  against  the  last  carrier  could  not  perhaps  have 
arisen  in  favor  of  plaintiff  in  view  of  bis  pleadings,  it  was 
admissible  for  him  to  prove  his  total  damage  and  have  the  jury, 
from  the  evidence,  determine  the  part  of  it  caused  by  each 
defendant.  There  being  nothing  in  the  court's  charge  to  mis- 
lead the  jury  from  their  duty  to  base  every  finding  which  they 
were  required  to  make  upon  the  evidence,  if  a  more  specific 
instruction  to  confine  their  attention  to  the  evidence  was 
desired  it  should  have  been  requested. 
Affirmed.  

Illinois  Cent.  R.  Co.  v.  Moore. 
{Supreme  Court  of  Mississippi,  Sept.  17, 1901.) 
[31  So.  Rep.  436.] 
Csrrisrs  —  Ejection  of  Passe  nger — D  am  ages — Amount.* 
In  an  action  against   a   railroad   for  being   ejected  from  a  train,  it 

*Ab  to  whether  exemplary  damages  may  be  recovered  for  injuries 
to  passengers,  see  5  Am.  A  Bug.  Enc.  Law  (2d  Ed. )  708  et  seq. ;  9 
Cent.  Dig. ,  col.  1SS7  et  aeq. ;  2  Rap.  &  Mack's  Dig.  575  et  seq. 
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appeared  that  the  ticket  tendered  the  conductor  by  plaintiff  was  the 
return  coupon  of  a  ticket  bought  the  same  day,  buj  which  was 
wrongly  made  out  as  being  good  until  "2-5,"  a  date  prior  to  its  pur- 
chase, instead  of  "3-5,"  because  of  plaintiff's  hurrying  the  agent. 
The  agent  had  no  opportunity  to  read  it  over  to  catch  any  mistake, 
because  of  plaintiff  taking  it  from  his  hand  and  boarding  the  train  : 
held,  that  there  was  nothing  in  the  action  of  the  agent  or  of  the  con- 
ductor showing  malice  or  willful  wrong,  so  that  plaintiff  was  entitled 
to  recover  only  his  actual  damages. 

Appeal  from  circuit  court,  Lafayette  county ;  P.  H.  Lowery, 
Jndge. 

"To  be  officially  reported." 

Action  by  W.  D.  Moore  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

Suit  by  W.  D.  Moore  against  the  Illinois  Central  Railroad 
Company  to  recover  damages  for  ejecting  bim  from  one  of  its 
trains  by  the  conductor.  Moore  lived  at  Taylors,  a  station  on 
the  appellant's  road  south  of  Oxford,  and  on  the  26th  day  of 
February,  igco,  desired  to  go  to  Memphis,  Tenn.,  and  to  take 
advantage  of  excursion  rates  which  the' defendant  company 
then  had  in  force.  Moore  applied  to  the  station  agent  at  Tay- 
lors for  the  ticket,  bat  was  informed  by  him  that  he  did  not  have 
the  tickets.  Moore  then  bought  a  ticket  to  Oxford,  and  when 
the  train  be  was  on  reached  Oxford  he  got  off,  and  went  into 
the  depot,  and  bought  a  return  trip  ticket  to  Holly  Springs, 
Miss.  The  ticket  was  bought  hurriedly,  and  the  ticket  was  in 
following  form :  ' '  Excursion  ticket  from  station  named  in  mar- 
gin,— Holly  Springs  to  Oxford.  Void  after  2-5,  1900."  The 
ticket  agent  at  Oxford  testified  that  "on  account  of  being 
in  a  hurry,  and  his  hurrying  me,  it  confused  me,  and  I  unin- 
tentionally wrote  it  '2-5'  instead  of  '3-5'  "  as  the  date  of  the 
return  part  of  the  ticket.  Moore  used  the  ticket  going  north 
that  morning,  but  on  his  return  trip  that  night  he  tendered 
the  return  part  of  the  ticket  to  the  conductor  for  the  fare,  but 
he  declined  to  take  it,  and  told  him  he  must  pay  his  fare  or 
get  off.  Moore  explained  to  the  conductor  that  it  was  the 
mistake  of  the  ticket  agent  in  dating  the  ticket,  and  that  he 
had  bought  it  that  morning  at  Oxford,  and  offered  to  let  the 
conductor  retain  his  satchel  as  security  for  the  fare  if  he  would 
take  him  on  to  Oxford,  and,  if  the  ticket  was  not  as  he  repre- 
sented it,  he  would  then  pay  the  fare;  but  the  conductor 
refused  to  do  this,  and  Moore  explained  that  he  did  not  bave 
the  money  to  pay  his  fare,  but  he  was  ejected  from  the  car  at 
the  next  station.  The  jury  were  instructed  for  the  plaintiff 
that  if  they  believed  from  the  evidence  that  the  conduct  of  the 
conductor  was  characterized  by  unnecessary  rudeness  and  vio- 
lence, or  gross  carelessness  and  willful  wrong,  they  must  find 
for  plaintiff  punitive  damages.  There  was  a  verdict  for  plain- 
tiff for  $1,000,  and  judgment  therefor.  From  that  judgment 
defendant  appeals. 
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Mayes  &  Harris,  for  appellant. 

C.  L.  Sivley  and  Jas.  Stone,  for  appellee. 
TERRAL,  J.  It  is  a  rale  of  law  that  every  person  is  eu~ 
■  titled  to  a  remedy  for  his  compensation  for  every  injury 
to  his  person,  reputation,  or  property,  however  inflicted 
by  another  person,  and  it  also  allows  the  jury  to  impose 
punitory  damages  for  such  injuries  as  are  done  under  circum- 
stances of  insult,  malice,  fraud,  oppression,  or  willful  wrong. 
Storm  v.  Green,  51  Miss.  103,  109;  Railroad  Co.  v.  Scnrr, 
59  Miss.  456,  42  Am.  Rep.  373 ;  Manufacturing  Co.  v.  Marlett, 
78  Miss.  872,  29  South.  62.  Other  authorities  might  be  added, 
but  are  omitted,  because  we  know  of  no  broader  rule,  any- 
where advanced,  than  the  one  here  stated. 

In  the  case  here  before  ns  we  find  none  of  the  elements  that 
authorize  their  imposition  by  the  jury,  and  they  should  have 
been  so  instructed.  The  most  that  can  be  said  of  the  act  of 
the  ticket  agent  at  Oxford  is  that  he  was  negligent  in  the 
issuance  of  the  ticket  sold  to  appellee,  and  his  negligence,  if 
any,  was  of  the  slightest  sort;  for  he  states,  and  it  is  not  dis- 
puted, that  after  writing  the  ticket,  and  while  looking  it  over, 
as  was  his  custom,  in  order  to  be  sure  of  its  correctness,  it  was 
taken  from  his  hand  by  appellee,  as  the  train  was  starting  on 
its  trip,  and  that  the  mistake  in  the  ticket  occurred  on  account 
of  the  sudden  and  unexpected  hurry  in  its  issuance,  and  to 
his  evident  regret,  as  his  subsequent  conduct  shows.  A  negli- 
gence so  gross  as  to  evince  a  reckless  disregard  of  consequence 
is  also  said  to  be  a  ground  for  authorizing  the  imposition  of 
.punitory  damages  (59  Miss.  461);  but  that  sort  of  negligence 
cannot  be  fairly  said  to  characterize  the  action  of  the  agent  in 
this  case.  And  there  was  nothing  in  the  act  of  the  conductor 
of  the  train  from  which  he  was  ejected  that  justified  the  in- 
fliction of  exemplary  damages.  He  simply  executed  the  rules 
of  the  company,  as  it  was  his  duty  to  it  to  do.  The  appellee 
was  entitled  to  recover  only  his  actual  damages. 

For  the  error  of  the  court  in  the  instructions  as  indicated, 
and  in  refnsing  a  new  trial,  the  judgment  is  reversed,  and  the 
case  is  remanded.     Reversed  and  remanded. 


Louisville  &  N.  R.  Co.  v.  McClain. 

(Court  of  Appeals  of  Kentucky,  Jan.  30, /got.) 

[66  8.  W.  Rep.  391.] 

Harmless  Error  in  Overruling  Motion  for  Personal  Examination  of 
Plaintiff. 
Ah  plaintiff  had  been  fully  examined  by  two  surgeons  of  defendant 
at  the  time  of  the  injury  complained  of  or  shortly  thereafter,  and 
was  examined  by  three  other  physicians  at  different  times,  and  there 
was  little  conflict  in  the  testimony  of  the  five  physicians,  there  was 
no  substantial  error  in  overruling    defendant's   motion  for  a  personal 
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examination  at  the   time    of   the   trial,    or  in  refusing  to  allow  proof 
that  plaintiff  had  declined  to  submit  to  a  further  examination. 
Injury  to  Passenger  -  Gross  Negligence—  Punitive  Damages.* 

The  court  properly  instructed  the  jury  that  they  might  award  puni- 
tive damages  if  there  was  gross  neglect,  there  being  sufficient  evidence 
to  authorize  the  submission  of  that  question. 
Burden  of  Proof. 

As  defendant,  by  its  answer,  denied  that  plaintiff  was  injured  at 
all,  the  burden  of  proof  was  upon  plaintiff. 

Appeal  from  circuit  court,  Bullitt  county. 

Action  by  W.  D.  McClain  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Judgment  (or  plaintiff,  and  defendant  appeals.     Affirmed. 

Fairleigh,  Straus  &  Eagles  and  E.  W.  Hines,  for  appellant. 

Halstead  &  Yeweli,  for  appellee. 

HOBSON,  J.  Appellee,  McClain,  was  a  passenger  on 
one  of  the  defendant's  trains  on  December  23,  1899,  which, 
while  standing  at  Gap  in  the  Knob,  a  station  in  Bullitt  county, 
was  run  into  by  a  heavy  freight  train  following  it.  Appellee 
was  in  the  rear  of  the  train,  and  was  thrown  by  the  collision 
from  the  car  in  which  he  was  sitting  out  upon  the  track,  fall- 
ing upon  his  back,  and  sustained  injuries  causing  an  inflamma- 
tion of  the  nerves  near  the  lower  end  of  the  spine.  He  was 
confined  to  his  bed  for  some  days  by  the  bruise,  which  was 
quite  painful,  and  brought  this  suit  to  recover  for  alleged  per- 
manent injuries.  He  recovered  a  judgment  for  $1,500.  The 
collision  is  the  same  referred  to  in  the  case  of  Railroad  Com- 
pany v.  Simpson,  64  S.  W.  733.  and  Same  v.  Carothers,  65  S. 
W.  833,  recently  decided,  and  the  facts  of  the  occurrence  are 
set  out  fully  in  those  opinions. 

Appellant  led  the  affidavit  of  its  counsel,  and  moved  the 
court  to  require  the  plaintiff  to  submit  to  a  personal  examina- 
tion before  the  trial  of  the  case.  The  court  overruled  the 
motion.  Appellant  then  on  the  trial  proposed  to  prove  to  the 
jury  that  the  plaintiff  had  objected  to  the  examination,  and 
the  court  refused  to  admit  the  evidence.  It  is  provided  by 
the  Code  of  Practice  that  a  judgment  cannot  be  reversed 
unless  for  an  error  to  the  substantial  rights  of  the  party  com- 
plaining. It  is  discretionary  with  the  court  whether  he  will 
order  a  personal  examination,  and  this  court  will  not  reverse 
unless  there  is  an  abuse  of  discretion,  and  it  may  fairly  be  con- 
cluded that  the  rights  of  the  party  complaining  were  substan- 
tially prejudiced.  The  appellee  had  been  examined  fully  by 
two  surgeons  of  the  appellant  at  the  time  of  the  accident,  or 
shortly  thereafter.  In  February  following  he  was  examined 
by  a  distinguished  physician  in  the  city  of  Louisville,  whose 
deposition  was  taken  in  the  case.  He  had  also  been  exam- 
ined at  different  times  by  two  other  physicians.  The  testi- 
mony of  all  five  of  these  physicians  was  introduced  on  the 
trial,  and  there  was  little  conflict  in  their  statements.     The 

"See  preceding  case  and  foot-note. 
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testimony  of  the  physicians  leaves  no  room  for  doubt  that  the 
appellee  was  badly  bruised,  that  his  nervous  system  was 
shocked,  and  that  the  trouble  with  him  after  the  effect  of  the 
bruise  passed  off  was  due  to  the  inflammation  of  the  nerves, 
or  neuritis.  This  condition  is  not  seen  on  the  surface,  and 
the  trouble  is  a  subtle  one.  We  are  unable  to  see  from  the 
evidence  that  a  further  examination  made  at  the  trial  could 
have  revealed  anything  that  was  not  shown  by  the  evidence 
before  the  jury.  It  was  clearly  shown  the  spine  was  uninjured, 
and  that  the  trouble  was  exclusively  in  the  nerves.  We  there- 
fore conclude  that  there  was  no  substantial  error  in  overruling; 
the  motion  for  a  personal  examination,  or  in  refusing  to  allow 
proof  before  the  jury  that  the  plaintiff  had  declined  to  submit 
to  a  further  examination,  because  he  had  a  right  to  stand  on 
what  he  conceived  to  be  a  sufficient  showing  as  to  his  injuries, 
and  to  submit  the  question  to  the  judgment  of  the  court. 
Electric  Line  Co.  v.  Allen  (Ky.)  44  S.  W.  89;  Distilling  Co. 
v.  Riggs  (Ky.)  45  S.  W.  09. 

The  proof  in  the  case  was  amply  sufficient  to  justify  sub- 
mitting the  question  of  gross  neglect  to  the  jury,  and,  if  there 
was  gross  neglect,  punitive  damages  might  be  awarded. 

The  appellant,  by  its  answer,  denied  that  plaintiff  was 
injured  at  all.  The  injury  to  him  was  the  gist  of  the  action. 
The  burden  of  proof  was  therefore  upon  him,  and  the  court 
properly  so  held  on  the  trial 

The  instructions  of  the  court  properly  submitted  the  issues 
in  the  case  to  the  injury,  and  on  the  whole  record  we  see  no 
substantial  error  to  the  prejudice  of  appellant.  The  verdict 
is  not  excessive  under  the  evidence. 

Judgment  affirmed. 


Selma  Street  &  Suburban  Ry.  Co.  v.  Owen. 

{Supreme  Court  0/ Alabama,  Dec,  iS,  1001.) 

[31  So.  Rep.  598.] 

Contributory  Negligence — Jumping  from  Moving  Street  Car  to  Avoid 

A  passenger  who  was  injured   by    jumping    from   a    moving:  street 
car  which  was  about  to  be  run  over   by    a    locomotive    was   under  no 
duty  to  notify  the  driver  that  she  wished  to  alight. 
Street  Railways— Violation  of  Ordinance  as  Negligence." 

The  violation  by  a  street  car  driver   of  a  city  ordinance  providing 
that  street  cars  shall  come  to  a  complete  stop  before  going  onto  rail- 
road crossings  is  negligence. 
Same — Crossing— Duty  of  Street  Car  Driver  to  Stop,  Look  and  Listen. 

It  is  negligence  for  a  street  car  driver  to  drive  hU  car  onto  a  rail- 
road crossing  without  first  stopping  and  looking  and  listening    for 

"As  to  whether  the  violation  of  ordinances  regulating  the  operation 
of  railroads  in  streets  is  negligence,  see  6  Rap.  &  Mack's  Dig.  914 
etseq. ;  notes,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,119et  seq. ;  and  20 
Id.  224. 

2  R  R  R— 7 
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Same— Collision—  Pleading. 

A  complaint  in  an  action    for    damages    against    a    street   railway 
company  which  averred  that  the  car  on  which  plaintiff  was  a  passen- 
ger was  "about  to  collide  with"  a  locomotive  sufficiently  alleged  that 
a  collision  was  imminent. 
Same— Sa  m  n — Sam  n . 

A  complaint  in  an  action  for  injuries  alleged  that,  just  as  defend- 
ant's street  car  on  which  plaintiff  was  a  passenger  went  onto  a  rail- 
road crossing,  the  driver  turned  to  plaintiff  and  exclaimed,  "The 
train  is  right  on  us I"  whereupon  plaintiff  looked  and  saw  an  engine 
coming  at  a  high  rate  of  speed,  and,  it  appearing  that  a  collision 
was  imminent,  she  attempted  to  jump  off,  and  was  injured  by  falling. 
There  was  in  fact  no  collision  :  held,  that  the  complaint  made  a  suffi- 
cient case  of  apparent  necessity  for  plaintiff  to  leave  the  moving  car. 
Same— Same— Failure  of  Car  Driver  to  Stop,  Look  and  Listen— Pas- 
senger Jumping  from  Moving  Car — Proximate  Cause. 

Where  the  negligence  of  a  street  car  driver  in  driving  onto  a  rail- 
road crossing  without  stopping  to  look  for  trains  seemed  about  to 
result  in  a  collision,  and  a  passenger,  in  endeavoring  to  escape  from 
the  car,  was  injured  by  a  fall,  the  driver's  negligence  was  the  proxi- 
mate cause  of  the  injury. 

Same— Contributory  Negligence — Jumping  from  Moving  Car  to  Avoid 
Apparent  Danger. 

Where  a  passenger  was  injured  while  attempting  to  leave  a  moving 
street  car  which  apparently  was  about  to  collide  with  a  locomotive, 
the  fact  that  the  danger  was  only  apparent  did  not  make  her  action 
in  leaving  the  car  amount  to  contributory  negligence. 
Passenger  Jumping  from  Moving  Street  Car  to  Avoid  Danger — Con- 
tributory Negligence — Instructions. 

In  an  action  for  injuries  received  by  a  passenger  while  attempting 
to  leave  a  moving  street  car  which  apparently  was  about  to  collide 
with  a  locomotive,  the  refusal  to  give  an  instruction  that  if  plaintiff 
acted  contrary  to  the  way  an  ordinarily  prudent  person  would  have 
acted,  and  this  conduct  contributed  to  the  injury,  she  could  not  re- 
cover, was  error,  where  the  subject  of  such  instruction  was  not  cov- 
ered by  any  other  instruction  in  the  case. 

Appeal  from  city  court  of  Selma;  J.  W.  Mabry,  Judge. 

Action  by  A.  M.  Owen  against  the  Selma  Street  &  Suburban 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

This  was  an  action  brought  by  the  appellee,  Mrs.  A.  M. 
Owen,  against  the  appellant,  the  Selma  Street  &  Suburban 
Railway  Company,  a  corporation,  and  sought  to  recover 
$10,000  damages  for  personal  injuries.  The  complaint  con- 
tained three  counts.  The  substance  of  these  counts,  and  the 
averments  of  negligence  contained  therein,  are  sufficiently 
shown  in  the  opinion. 

The  first  demurrer  filed  to  the  complaint  by  the  defendant 
was  based  upon  the  ground  that  it  did  not  appear  from  the 
complaint  that  the  plaintiff,  before  jumping  from  the  car,  in- 
formed the  driver  that  she  wished  to  alight  from  the  moving 
car,  and  that  it  does  not  appear  that  the  driver  knew  that  the 
plaintiff  was  about  to  jump  from  the  moving  car  when  he 
caused  the  mule  to  quicken  its  pace.  This  demurrer  was 
overruled.  Thereupon  the  defendant  filed  a  second  demurrer 
to  the  complaint,  upon  the  following  grounds:  "(i)  It  does 
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not  appear  from  the  complaint  that  the  injury  complained  of 
was  the  proximate  effect  of  the  alleged  negligence  of  the 
defendant.  (2)  It  is  not  alleged  in  the  complaint  that  the 
plaintiff  was  in  peril  when  she  jumped  from  the  car.  (3)  No 
facts  are  averred  in  the  complaint  to  show  that  the  plaintiff 
was  in  peril  when  she  jumped  from  the  car.  (4)  That  it  is 
not  alleged  in  the  complaint  that  the  act  of  the  driver  in 
causing  the  mule  to  quicken  its  pace  was  a  violation  of  its 
duty  towards  the  plaintiff."  This  demurrer  was  overruled. 
The  defendant  filed  several  pleas.  The  first  plea  was  the  plea 
of  the  general  issue.  The  second,  third,  and  fifth  pleas  were 
as  follows:  "(2)  And  the  defendant,  for  further  answer  to  the 
complaint,  says  that  the  injuries  complained  of  were  the  prox- 
imate result  of  plaintiff's  contributory  negligence."  "(3)  And 
the  defendant,  for  further  answer  to  the  complaint,  says  that 
the  injuries  complained  of  were  the  proximate  result  of  plain- 
tiff's contributory  negligence,  in  this:  that  plaintiff  jumped 
from  defendant's  moving  car  without  necessity,  and  thereby 
caused  the  injuries  complained  of,  which  injuries  could  have 
been  avoided  if  plaintiff  had  remained  on  the  car."  "(5)  And 
the  defendant,  for  farther  answer  to  the  complaint,  says  that 
the  injuries  complained  of  were  the  proximate  result  of  plain- 
tiff's contributory  negligence,  in  this:  that  plaintiff  jumped 
from  defendant's  moving  car  when  she  was  in  no  danger  from 
said  engine,  and  when  said  engine  was  moving  slowly,  to  wit, 
at  the  rate  of  four  miles  an  hour,  and  was  not  about  to  run 
into  said  car."  To  the  second  plea  the  plaintiff  demurred 
upon  the  ground  that  it  does  not  definitely  state  in  what  the 
contributory  negligence  consisted.  To  the  third  plea  the 
plaintiff  demurred  upon  the  following  grounds:  "(1)  It  does 
not  aver  that  the  plaintiff  jumped  from  defendant's  moving 
car  without  fear  or  necessity.  (2)  Said  plea  does  not  aver 
that  plaintiff  did  not  have  reasonable  apprehension  of  imme- 
diate danger,  and  that  plaintiff  was  not  in  a  state  of  peril  or 
apparent  peril.  (3)  That  said  plea  is  no  answer  to  the  com- 
plaint, in  that,  while  it  avers  a  want  of  necessity  on  the  part 
of  the  plaintiff  to  jump  from  the  car,  it  fails  to  show  that 
she  jumped  from  the  said  car  to  avoid  a  peril,  actual  or  appar- 
ent, caused  by  the  negligence  of  defendant  or  of  its  servants. ' ' 
To  the  fifth  plea,  as  originally  filed,  the  plaintiff  demurred 
upon  the  following  grounds:  "(1)  That  the  plea  fails  to  show 
that  the  plaintiff  jumped  from  defendant's  moving  car  when 
there  was  no  danger  or  apparent  danger  from  said  engine. 
{2)  The  plea  fails  to  show  that  the  plaintiff  was  not  in  such 
appearance  of  danger  as  to  reasonably  cause  such  alarm  to  her 
as  would  justify  her  in  jumping  from  said  car.  (3)  The  plea 
does  not  aver  that  the  plaintiff  did  not  have  reasonable  appre- 
hension of  immediate  danger,  and  the  plaintiff  was  not  in  a 
state  of  peril  or  apparent  peril."  These  demurrers  were  sus- 
tained. The  fifth  plea  was  subsequently  amended  by  insert- 
ing the  words  "or  apparently  about"  just  before  the  words 
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"to  ron  into  said  car,  "and,  as  thus  amended,  issue  was  joined 
upon  said  plea. 

On  the  trial  of  the  caase  the  evidence  for  the  plaintiff  tended 
to  show  that  the  defendant  was  operating  a  street  car  line  in 
the  city  of  Selma;  that  its  cars  were  drawn  by  mules;  that  its 
track  crossed  the  railroad  track  of  the  Western  Railway  of  Ala- 
bama; that  the  plaintiff  boarded  one  of  the  cars  of  the 
defendant  as  a  passenger,  and  paid  her  fare;  that  while  she 
was  thus  a  passenger  on  one  of  the  defendant's  cars  the  driver 
started  across  the  railroad  crossing  of  the  Western  Railway; 
that  the  driver  did  not  stop  his  car  before  starting  over  the 
crossing,  and  that  just  as  the  mule  was  upon  the  railroad  track 
the  driver  turned  to  the  plaintiff,  who  was  in  the  car,  and,  in 
an  excited  way,  said,  "My  God,  mistns!  the  train  is  right  on 
us;"  that  she  jumped  from  her  seat  and  looked  out,  and  saw 
that  the  engine  on  the  track  of  the  Western  Railway  was 
within  a  few  feet  of  the  car,  and  thereupon  she  ran  to  the  back 
of  the  car  and  jumped  off;  that,  just  as  she  started  to  jnmp 
off,  the  driver  struck  the  mule  and  quickened  his  pace,  and 
that  the  jerk  caused  by  the  mule  starting  faster  threw  the 
plaintiff  to  the  ground,  and  her  leg  and  arm  were  broken :  that 
she  suffered  great  pain,  and  was  put  to  great  expense.  It  was 
farther  shown  that,  on  approaching  the  railroad  crossing  from 
the  direction  in  which  the  car  on  which  the  plaintiff  was  a 
passenger  was  going,  there  was  a  wall  of  a  warehouse,  which 
prevented  the  driver  from  seeing  the  engine  approaching  on 
the  railroad  track.  It  was  farther  shown  that  there  was  an 
ordinance  of  the  city  of  Selma  which  required  all  engineers  or 
drivers  of  street  cars  to  bring  their  cars  to  a  complete  stop 
before  going  on  or  before  driving  over  any  railroad  in  the  city 
of  Selma.  The  evidence  for  the  defendant  tended  to  show 
that,  when  the  street  car  was  seen,  the  engine  on  the  track  of 
the  Western  Railway  was  25  or  30  feet  away  from  the  street 
railroad  track;  that  the  steam  of  the  engine  had  been  cut  off 
preparatory  to  letting  the  flagman,  who  was  riding  on  the 
engine,  alight,  and  that,  as  the  engineer  saw  the  mule  attached 
to  the  street  car  going  on  the  track  of  the  railway,  he  imme- 
diately applied  bis  brakes,  and  stopped  the  engine  within  5  or 
6  feet ;  that  when  the  engine  stopped  it  was  not  closer  than  20 
or  25  feet  to  the  street  car  track. 

In  reference  to  the  introduction  in  evidence  of  the  ordi- 
nance of  the  city  of  Selma  requiring  the  stopping  of  cars  before 
crossing  a  railroad  crossing  of  the  city  of  Selma,  the  bill  of 
exceptions  contains  the  following  recital:  "The  plaintiff  then 
introduced  as  a  witness  H.  H.  Stewait,  and  he  testified,  in 
substance,  as  follows:  'I  am  city  clerk  of  the  city  of  Selma. 
I  am  the  custodian  of  its  records  and  ordinances,  and  it  is 
my  duty  to  keep  them. '  Here  a  written  but  unprinted  book 
was  handed  to  witness,  and  witness,  continuing,  said:  'This 
is  what  is  called  the  "Ordinance  Book"  of  the  city  of  Selma. 
It  is  the  book  into  which  ordinances  are  copied.     I  got  the 
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book  from  my  office.  I  am  the  keeper  of  the  book.  This 
book  does  not  contain  all  of  the  city  ordinances.  It  only  con- 
tains copies  of  the  ordinances  for  the  period  of  time  it  purports 
to  cover.  There  are  other  ordinances,  and  they  are  in 
another  or  other  books.  At  the  date  of  the  ordinance  in 
question,  E.  S.  Starr  was  mayor  of  Selma,  and  A.  J.  Good- 
win was  clerk  of  Selma. '  Thereupon  the  plaintiff  offered  to 
read  in  evidence  from  said  book  what  purported  to  be  an 
ordinance  of  the  city  of  Selma.  The  defendant  objected  to 
the  introduction  in  evidence  of  such  alleged  ordinance  on  the 
following  separate  grounds,  to  wit:  (i)  That  it  was  illegal; 
(a)  that  it  was  irrelevant;  and  (3)  that  it  was  not  the  best 
evidence.  The  court  overruled  the  objection,  and  allowed  said 
alleged  ordinance  to  be  read  to  the  jury,  and  the  defendant 
excepted.  The  plaintiff  then  read  to  the  jury,  from  said 
book,  said  alleged  ordinance."  The  ordinance  which  was  so 
introduced  ordained  "that  all  engineers  of  dummies  and  drivers 
of  street  cars  should  bring  their  cars  to  a  complete  stop  before 
going  on  to  or  driving  over  any  railroad  crossing  in  Selma," 
and  bad  prescribed  a  penalty  therefor.  The  bill  of  exceptions 
then  continues  as  follows:  "After  said  ordinance  had  been 
read  to  the  jury,  counsel  for  defendant,  by  leave  of  the  court, 
examined  said  witness  H.  H.  Stewart  further  with  reference 
to  said  alleged  ordinance;  and  said  witness,  referring  to  the 
name  of  E.  S.  Starr,  where  it  purports  to  have  been  signed 
in  approval  of  said  alleged  ordinance,  testified  as  follows:  'I 
do  not  know  whether  this  is  Mr.  Starr's  signature  or  not. 
I  should  say  it  is  not  I  know  Mr.  Starr's  handwriting.  I 
think  it  is  Mr.  Goodwin's,  or  his  son's,  handwriting.  I  am 
well  acquainted  with  Mr.  Starr's  handwriting.  I  could  not 
say  whether  this  is  Mr.  Goodwin's,  or  his  son's,  handwriting. 
I  should  say  this  was  not  Mr.  Starr's  handwriting. '  Then, 
referring  to  the  name  of  A.  J.  Goodwin  at  the  end  of  said 
alleged  ordinance,  said  witness  testified  as  follows:  'I  do  not 
think  the  name  of  A.  J.  Goodwin  was  written  by  him.  I 
know  his  handwriting.'  Thereupon  the  defendant  moved  the 
court  to  exclude  from  the  jury  said  alleged  ordinance  which 
had  been  read  to  them,  on  the  following  separate  grounds,  to 
wit:  (1)  That  it  was  illegal;  (2)  that  it  was  irrelevant;  and 
(3)  that  it  was  not  the  best  evidence.  The  court  overruled 
the  motion,  and  refused  to  exclude  said  alleged  ordinance 
from  the  jury,  and  the  defendant  excepted." 

The  defendant  requested  the  court  to  give  to  the  jury  the 
following  written  charge,  and  separately  excepted  to  the 
court's  refusal  to  give  the  same  as  asked:  "(4)  If  the  plain- 
tiff, on  the  occasion  complained  of,  acted  in  a  manner  which 
an  ordinarily  prudent  person  would  not  have  acted,  and  this 
conduct  was  the  cause  of,  or  contributed  materially  to,  her 
injury,  she  cannot  recover."  There  were  several  charges 
given  at  the  request  of  the  defendant. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  assess- 


102         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Selroa  Street  &  Suburban  Ry.  Co.  V.  Owen 

ing  her  damages  at  $3,000.  Thereafter  the  defendant  moved  the 
court  for  a  new  trial  npon  the  following  grounds:  "(1)  The 
evidence  was  not  sufficient  to  support  a  verdict;  (2)  the 
verdict  was  contrary  to  the  evidence;  (3)  the  verdict  was  con- 
trary to  the  weight  of  the  evidence ;  (4)  the  court  misstated 
the  law  in  charge  to  jury;  {5,  6,  7,  and  8}  the  complaint  does 
not  state  a  substantial  cause  of  action;  (g)  the  amount  of 
damages  assessed  by  the  jury  is  excessive;  (10)  the  court 
erred  in  refusing  to  give  charge  number  4  requested  by  the 
defendant;  (11)  the  court  erred  in  sustaining  the  plaintiff's 
demurrer  to  the  defendant's  plea  numbered  5,  as  originally 
Bled. ' '  This  motion  was  overruled,  and  the  defendant  duly 
excepted. 

From  a  judgment  in  favor  of  the  plaintiff,  assessing  her 
damages  at  $3,000,  the  defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

J.  R.  Satterfield  and  Mallory  &  Mallory,  for  appellant 
Pitts  &  Pitts  and  Jeffries  &  Partridge,  for  appellee. 

McCLELLAN,  C.  J.  The  complaint  is  not  subject  to  the 
objections  taken  by  the  demurrer  filed  June  6,  1900.  The 
plaintiff  was  under  no  doty,  before  jumping  from  a  street  car 
about  to  be  run  over  by  a  locomotive,  to  inform  the  driver  that 
she  wished  to  alight.  And  the  complaint  makes  no  claim  on 
account  of  the  driver  having  caused  the  mule  to  quicken  its 
pace,  the  averment  in  that  regard  being  descriptive  of  the 
occurrence;  and  it  is  immaterial  whether  the  driver,  when  he 
caused  the  mule  to  quicken  its  pace,  knew  that  plaintiff  was 
about  to  jump  from  the  moving  car. 

The  first  count  of  the  complaint  presents  a  case  of  negli- 
gence on  the  part  of  the  driver  in  going  upon  the  track  of  the 
Western  Railway  in  violation  of  the  city  ordinance  which 
required  him  to  bring  his  car  to  a  "complete  stop  before  going 
on  to  or  passing  over"  the  railroad  crossing.  The  second 
count  makes  a  case  of  negligence  against  the  driver  for  going 
onto  the  railroad  crossing  without  stopping  and  looking  and 
listening  for  engines  or  trains  that  might  be  approaching  on 
the  railway,  as,  upon  general  principles  of  law,  it  was  his  duty 
to  do.  And  the  third  count  avers  the  incompetency  of  the 
driver,  and  charges  negligence  against  defendant  in  employ- 
ing him.  In  each  count  it  is  averred  that  as  the  street  car 
was  driven  onto  the  railway  an  engine  came  running  forward 
on  that  track  at  a  high  and  rapid  rate  of  speed,  and  was  about 
to  run  into  the  car  upon  which  plaintiff  was  seated ;  and  that 
the  driver  became  terrified  and  frightened,  and  exclaimed  to 
the  plaintiff:  "We  are  going  to  be  killed!  The  train  is  on 
us!"  that  thereupon  the  plaintiff,  startled  and  frightened  by 
hearing  the  frantic  cries  of  the  driver,  jumped  from  her  seat, 
and  seeing  the  engine  coming  at  a  high  rate  of  speed,  and  that 
it  was  about  to  collide  with  the  car,  and  being  thereby  still 
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more  frightened,  she  attempted  to  jump  off,  and  received 
the  injuries  of  which  she  complains  in  jumping  off  or  in  being 
thrown  off  by  a  quickened  movement  of  the  mule  wbile  she 
was  endeavoring  to  get  off.  It  is  not  averred  that  the  engine 
collided  with  the  car,  and,  in  point  of  fact,  it  did  not,  but  was 
stopped  before  it  reached  the  street  railway  track.  The  com- 
plaint does  not,  therefore,  present  a  case  of  actual  necessity 
for  the  coarse  adopted  by  the  plaintiff,  and  in  the  pursuit  of 
which  she  was  injured.  Its  averments  that  the  engine  was 
coming  toward  the  car  at  a  high  and  rapid  rate  of  speed,  and 
was  about  to  collide  with  or  run  into  the  car,  are  to  be  taken 
to  mean  that  such  collision  was  imminent ;  that  the  engine 
was  near  to  colliding  with  the  car;  that  it  appeared  to  be  on 
the  point  of  collision,  i  Cycl.  Law  &  Proc.  p.  196;  Railroad 
Co.  v.  Arnold,  84  Ala.  159,  168,  4  South.  359,  5  Am.  St.  Rep. 
354.  By  said  averments,  and  this  construction  or  inter- 
pretation of  them,  a  case  is  made  of  apparent  necessity 
for  Mrs.  Owen  to  jump  from  the  moving  car.  A  reasonably 
apparent  necessity  for  a  passenger  to  leave  a  moving  car,  pro- 
duced by  the  negligence  of  the  .carrier,  stands  upon  the  same 
footing  as  a  real  necessity  so  produced,  and  the  rights  and 
liabilities  of  the  parties  are  to  be  adjudged  accordingly.  As 
said  by  Chief  Justice  Black  in  Railroad  Co.  v.  Aspel,  23  Pa. 
147,62  Am.  Dec  323:  "If,  therefore,  a  person  should  leap 
from  the  car  under  the  influence  of  a  well-grounded  fear  that 
a  fatal  collision  is  about  to  take  place,  his  claim  against  the 
company  for  the  injury  he  may  suffer  will  be  as  good  as  if  the 
same  mischief  had  been  done  by  the  apprehended  collision 
itself."  This  doctrine  is  fully  recognized  in  this  state.  Rail- 
way Co.  v.  Foshee,  12;  Ala.  199,  214-216,  27  South.  1006;  1 
Shear.  &  R.  Neg.  §  64;  7  Am.  &  Eng.  Enc.  Law,  pp.  399,  40a 
The  complaint,  we  therefore  conclude,  presents  a  case  of 
necessity  for  the  act  in  the  doing  of  which  Mrs.  Owen  received 
the  injuries  counted  upon.  This  necessity  was  a  link  in  the 
unbroken  chain  of  causation,  beginning  with  the  driver's  neg- 
ligence, and  culminating  in  the  injury.  The  negligence  caused 
the  necessity  for  plaintiff  to  leave  the  car.  The  leap  or 
attempted  leap  or  jump  from  the  car  caused  the  injury.  There 
was  no  intervening,  independent,  superseding  cause  for  the 
result  complained  of.  In  legal  effect,  it  is  as  if  the  links  in 
the  chain  were  discarded.— as  if  the  plaintiff  had  remained 
oa  the  car,  and  received  her  hurts  from  actual  collision  between 
the  engine  and  the  car.  The  negligence,  in  contemplation  of 
law,  operated  as  directly  to  the  infliction  of  the  injury  in  the 
case  alleged  as  in  the  case  assumed.  In  both  the  injury  was 
the  proximate  result  of  the  negligence.  Upon  the  foregoing 
considerations  we  rest  our  conclusion  that  the  city  court  prop- 
erly overruled  defendant's  second  demurrer  to  the  complaint. 

It  was  manifestly  no  defense  to  such  a  complaint  that  the 
plaintiff  was  in  no  actual  peril  when  she  jumped  from  the  car, 
and  was  therefore  guilty  of  contributory  negligence  in  leaving 
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the  moving  car.  Pleas  2  and  3,  and  plea  5  before  its  amend- 
ment, were  therefore  bad,  and  the  court  committed  no  error 
in  sustaining  demurrers  to  them. 

The  court  properly  received  in  evidence  the  ordinance  of 
the  city  council  of  Selma.  Barnes  v.  Common  ConnciL  8c> 
Ala.  602,  7  South.  437,  and  authorities  there  cited.  The  book 
offered  was  a  record  copy  of  the  ordinance,  and  of  the  signa- 
tures which  had  been  appended  by  the  mayor  and  clerk  to  the 
original;  and,  of  course,  the  fact  that  these  names  on  the 
record  were  not  in  the  handwriting  of  those  officers  in  no  wise 
impugned  the  integrity  of  the  record. 

We  do  not  find  that  the  proposition  stated  in  charge  4  which 
was  refused  to  the  defendant  is  substantially  embraced  in  any 
of  the  charges  given  at  defendant's  request  It  is  a  sound 
exposition  of  law  pertinent  to  the  case.  Of  course,  plaintiff's 
conduct,  in  respect  of  being  prudent  or  negligent,  is  to  be 
judged  of  by  reference  to  all  the  circumstances  surrounding 
her  at  the  time,  and  these  circumstances  we  conceive  to  be 
fairly  submitted  to  the  jury  in  this  instruction.  The  charge 
should  have  been  given.  Leaving  out  of  view  the  tenth 
ground  of  the  motion  for  a  new  trial, — the  refusal  of  the  court 
to  give  charge  4, — we  would  not  disturb  the  court's  denial  of 
that  motion. 

Reversed  and  remanded. 


Duncan  v.  Maine  Cent.  R.  Co. 

{Circuit   Court,  D.,  Maine,  February  7,  /aoi.) 

[113  Fed.  Eep.  S08.] 

—Injury  to  Person  Riding  on  Paso— Assumption  of  Risk,* 
One  riding  on  a  pass,  given  without  consideration,  and  after  assent 
to  conditions  that  he  should  assume  all  risk  of  accident  and  that  the 
carrier  should  not  be  liable,  cannot  recover  of  it  for  injuries  from 
negligence  of  its  servants;  and  it  is  immaterial  that  the  giving  of 
the  pass  was  a  breach  of  the  federal  statutes  in  reference  to  interstate 
traffic. 

Bird  &  Bradley,  for  plaintiff. 

N.  &  H.  B.  Cleaves  and  Stephen  C.  Perry,  for  defendant. 

PUTNAM,  Circuit  Judge.  This  case  comes  before  us  on 
the  general  issue,  accompanied  with  a  brief  statement  of 
special  matter  of  defense,  as  provided  in  the  practice  acts  of 
Maine,  followed  by  a  demurrer  by  the  plaintiff  to  the  special 
matter. 

The  plaintiff  was  injured  in  a  collision  occasioned  by  the 
fault  of  the  defendant's  servants,  and  without  corporate  fault 
on  the  part  of  the  defendant  itself.     At  the  time  of  the  col- 

•See  Williams  v.  Oregon  Short  Line  R.  Co.  (Utah),  12  Am.  &  Eng. 
R.  CaB.,  N.  8.,  61,  and  note,  68  et  seq. ;  6  Rap,  &  Mack's  Dig.  943 
et  seq.;  5  Am.  &  Eng.  Eqc.  Law  (2d  Ed.}  621  et  seq.;  9  Cent.  l>tg.t 
col.  1194  et  seq. 
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Usion  the  plaintiff  was  journeying  on  the  defendant's  train  on 
a  free  pass  given  him  by  the  defendant  at  his  own  solicitation 
and  request,  without  compensation,  and  accepted  and  used  by 
the  plaintiff  as  a  pure  gratuity,  and  on  the  conditions  appear- 
ing  thereon.  The  conditions,  according  to  the  force  of  the 
pleadings,  were  so  far  assented  to  and  accepted  by  the  plain- 
tiff when  he  received  the  pass,  and  before  he  commenced  bis 
journey,  that  he  thereby  assumed  all  risk  of  accidents,  and 
that  he  expressly  agreed  with  the  defendant  that  it  should  not 
be  liable  under  any  circumstances,  whether  by  negligence  of 
its  servants  or  otherwise,  for  any  injury  while  using  the  pass. 
In  view  of  the  pleadings,  we  have  no  occasion  to  recite  the 
formal  terms  of  the  pass,  or  to  consider  the  question  whether 
or  not,  or  to  what  extent,  an  individual  receiving  a  ticket  from 
a  common  carrier  is  bound  by  any  special  notice  appearing  on 
it, — a  class  of  questions  very  lately  under  consideration  in 
The  Majestic,  166  U.  S.  375.  17  Sup.  Ct.  507,  41  L.  Ed.  1039. 
and  in  The  Kensington,  183  U.  S.  — ,  22  Sup.  Ct.  102,  4;  L. 
Ed—. 

The  plaintiff  maintains  that  the  giving  of  the  pass  was  a 
breach  of  the  federal  statutes  in  reference  to  interstate  traffic. 
It  may  well  be  questioned  whether  there  is  enough  in  the  record 
to  bring  the  case  within  those  statutes,  but,  independently  of 
this,  there  are  several  answers  to  the  proposition :  Of  course, 
if  the  foundation  of  the  right  against  a  common  carrier  were 
contracts,  it  would  be  apparent  that,  under  familiar  maxims 
of  the  law,  no  action  would  lie,  because,  even  though  the 
plaintiff  is  not  subject  to  any  penalty  imposed  by  the 
interstate  commerce  statutes,  he  would  be  in  pari  delicto. 
Indeed,  he  would  be  the  party  especially  enjoying  the  benefit 
of  the  combination  in  violation  of  law.  It  is  not,  however, 
necessary  to  go  into  the  question  whether  the  fact  that  an 
action  against  a  common  carrier  who  has  actually  received 
into  bis  custody  a  passenger  or  merchandise  lies  in  contract, 
as  well  as  in  tort,  establishes  that  the  substantial  relation  is 
contractual,  or  whether  tbe  right  against  a  carrier  is  funda- 
mentally based  on  the  "custom  of  the  realm,"  as  commonly 
said,  precisely  as  a  right  against  a  public  officer  or  a  quasi 
public  officer  is  so  based,  so  that,  in  tbe  absence  of  a  bill  of 
lading  or  its  equivalent,  the  assumpsit  arises  only  because  it 
is  implied  from  the  acceptance  of  the  custody  of  the  passen- 
ger or  the  goods.  It  is  the  undoubted  law  that  the  maxims 
with  reference  to  persons  in  pari  delicto  are  not  limited  to 
causes  ex  contractu,  and  that  no  suit  can  be  maintained  when- 
ever it  springs  from  an  illegal  transaction  to  which  the  plain- 
tiff was  a  party,  and  which  transaction  is  necessarily  a  portion 
of  his  case.  Pol.  Cont.  (6th  Ed. )  363.  In  the  present  suit 
tbe  plaintiff  could  not  show  that  he  was  legally  on  the  defend- 
ant's train,  without  exhibiting  his  pass  in  his  pleadings  or  in 
his  proofs.  No  exoneration  or  contribution  between  joint 
tort  feasors,  or  between  persons  who  have  agreed  together  in 
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violation  of  law,  can  arise  oat  of  the  joint  tort  or  the  subject- 
matter  of  the  agreement  But  the  case  takes  on  even  a  more 
concrete  aspect.  Rejecting  the  pass  as  void,  the  plaintiff  puts 
himself  in  the  position  of  one  who  was  on  the  train  of  the 
defendant  without  its  permission,  and  without  intention  of 
paying  the  fare  which  would  entitle  him  to  be  regarded  as  a 
passenger.  The  consequence,  therefore,  of  the  plaintiff  put- 
ting himself  in  that  position,  is  to  leave  him  as  an  unauthor- 
ized intruder,  and  to  place  him  ontside  of  those  rules  of  law 
which  give  protection  against  the  mere  negligence  of  the 
servants  of  a  common  carrier. 

Coming  now  to  the  real  question  in  the  case,  there  is  need 
of  discussion  of  only  few  authorities.  Those  to  which  we  will 
refer  merely  restate  and  apply  well-settled  rules.  At  the  home 
of  the  common  law,  the  situs  of  the  birth  and  development  of 
the  rules  relating  to  common  carriers,  no  accepted  text  writer 
and  no  authoritative  judicial  decision  gives  the  slightest  sup- 
port to  the  plaintiff's  position.  The  preponderance  of  local 
judicial  decisions  in  the  United  States  is  against  him.  If  this 
case  were  of  such  a  class  that  we  were  permitted  to  follow 
them  implicitly,  Rogers  v.  Steamboat  Co.,  86  Me.  261,  would 
dispose  of  this  part  of  it  to  our  own  entire  satisfaction.  The 
supreme  court,  which  must  be  the  final  arbiter  for  ns  on  ques- 
tions of  the  class  involved  here,  has  held  that  the  acceptance 
by  a  carrier  of  the  custody  of  a  person  to  be  transported 
affords  a  sufficient  consideration,  in  law,  to  raise  an  obliga- 
tion of  reasonable  care,  in  the  absence  of  any  stipulation  to 
the  contrary.  It  has  also  held  that  there  may  be  other  consid- 
erations than  the  usual  passage  money,  which  will  leave 
resting  on  a  common  carrier  all  the  duties  imposed  by  the 
common  law,  and  prohibit  it  from  denying  that  it  is  acting  in 
its  capacity  according  to  the  "custom  of  the  realm, "  and  there- 
fore from  asserting  any  defense  inconsistent  with  such  custom. 
But  the  precise  issue  before  us  has  never  been  decided  by 
that  court,  as  was  said  by  the  circuit  court  of  appeals  for  this 
circuit  in  Whitney  v.  Railroad  Co.,  43  C.  C.  A.  19,  102  Fed. 
8 50,  854,  50  L.  R.  A.  615.  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  Ed.  627,  decided  nothing  more  than  we  have 
said;  and  in  Railway  Co.  v.  Voight,  176  U.  S.  498,  ^05,  20 
Sup.  Ct.  38s,  44  L.  Ed.  560,  it  was  stated  to  relate  to  "a  pas- 
senger for  hire."  Inasmuch  as  the  only  federal  case  cited  by 
the  plaintiff  (Farmers'  Loan  &  Trust  Co.  v.  Baltimore  &  O. 
S.  W.  R.  Co.  [C.  C]  102  Fed.  17,  decided  by  the  district 
judge  for  the  district  of  Indiana)  was  based  on  a  misapprehen- 
sion in  this  respect  of  the  various  decisions  of  the  supreme 
court,  we  mast  abide  by  what  was  said  in  Whitney  v.  Railroad 
Co. ;  and  also  we  must  add  that  not  only  is  there  no  decision 
of  the  supreme  court,  but  no  federal  authority  which  we 
should  regard  as  determining  the  precise  question  before  us. 
We  might  add  that  the  entire  line  of  reasoning  in  Railway 
Co.  v.  Stevens,  95  U.  S.  655,  24  L.  Ed.   535,  rests  on  the 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         107 
Duncan  v.  Maine  Cent.  R.  Co 

hypothesis  that  the  conditions  of  a  pass  like  those  of  this  at 
bar  axe  valid,  except  against  one  from  whom  the  carrier  has 
received  some  consideration  or  benefit  in  exchange;  bat  the 
precise  point  was  not  before  the  court,  and  therefore  it  was 
not  passed  on  by  it.  In  Railroad  Co.  v.  Derby,  14  How.  468, 
483-485,  14  L.  Ed.  502,  it  appears  that  Derby,  the  plaintiff 
below,  was  a  stockholder  of  the  corporation,  riding  on  one  of  its 
trains  by  invitation  of  its  president,  and  paying  no  fare,  bat  un- 
der no  stipulation  like  that  in  the  case  at  bar.  He  was  injured 
by  the  carelessness  of  the  agents  of  the  corporation  in  operat- 
ing another  train,  and  in  bringing  it  into  collision  with  that 
on  which  Derby  was  riding.  Mr.  Justice  Grier  delivered  the 
opinion  in  behalf  of  the  court,  and,  first  of  all,  observed  that, 
inasmuch  as  Derby  was  lawfully  on  a  train  of  the  corporation, 
he  was  in  the  position  of  one  who  is  lawfully  on  a  street,  and 
carelessly  driven  against  by  another's  servant.  This  was 
sufficient  to  dispose  of  the  case.  Bnt  Mr.  Justice  Grier  went 
on,  and  stated  some  other  considerations  which  are  undoubt- 
edly law.  All  we  need  refer  to  is  to  the  rule  stated  by  him, 
that  "the  confidence  induced  by  undertaking  any  service  for 
another  is  a  sufficient  legal  consideration  to  create  a  duty  in 
the  performance  of  it."  This  is  undoubtedly  true  where  the 
service  has  been  in  fact  entered  on,  and  where,  as  applied  to 
the  transportation  of  an  individual,  his  person  has  been  in 
fact  intrusted  to  the  custody  of  the  carrier.  Mr.  Justice  Grier 
then  proceeded  to  some  further  considerations,  which  show 
that  reasonable  care  in  the  use  of  the  powerful  and  dangerous 
agency  of  steam  involves  the  greatest  diligence.  This,  how- 
ever, we  are  not  concerned  with;  but  what  precedes  this 
explains  why  it  is  that,  in  the  absence  of  any  stipulation  one 
way  or  the  other,  the  receiving  of  the  person  of  an  individual 
into  one's  custody  raises  a  sufficient  consideration  to  impose 
on  the  latter  the  duty  of  reasonable  care,  regardless  of  the 
question  whether  the  individual  is  qua  passenger,  or  whether 
relations  thus  established  are  those  out  of  which  the  "custom 
of  the  realm"  evolves  peculiar  obligations  for  one  who  under- 
takes a  public  service.  It  follows,  therefore,  that  neither  the 
observations  made  by  Mr.  Justice  Grier,  nor  the  fact  that  the 
intrusting  of  one's  person  to  the  custody  of  another  affords  a 
sufficient  consideration  for  an  obligation  to  use  reasonable 
care,  determine  the  nature  of  the  relation  existing  between 
the  holder  of  a  free  pass  with  conditions  and  a  common  car- 
rier issuing  it 

The  solution  of  what  is  thus  left  undetermined  will  be 
found  in  certain  well-known  principles  more  than  once  stated 
by  the  supreme  court.  In  Liverpool  &  G.  W.  S.  Co.  v. 
Pheuix  Ins.  Co.,  129  U.  S.  397,  441,  9  Sup.  Ct.  469,  472,  32  L. 
Ed.  788,  792,  Mr.  Justice  Gray,  speaking  in  behalf  of  the 
court,  said : 

"The  carrier  and  his  customer  do  not  stand  upon  a  footing 
of  equality.     The  individual  customer  has  no  real  freedom  of 
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choice.  He  cannot  afford  to  higgle  or  stand  ont,  and  seek 
redress  in  the  courts.  He  prefers,  rather,  to  accept  any  bill 
of  lading,  or  to  sign  any  paper,  that  the  carrier  presents; 
and  in  most  cases  he  has  no  alternative  bnt  to  do  this,  or  to 
abandon  bis  business." 

In  Railroad  Co.  v.  Voight,  176  U.  S.  468,  20  Sap.  Ct.  385, 
44  L.  Ed.  560,  already  referred  to,  Mr.  Justice  Shiras,  at  page 
50G,  176  U.  S.,  page  387,  20  Sup.  Ct.,  and  page  565,  44  L.  Ed., 
states  the  principles  which  justify  the  courts  in  holding  that, 
as  between  common  carriers  and  their  customers,  there  are 
certain  rules  of  public  policy  which  require  apparent  interfer- 
ence with  freedom  of  contract.  He  first  refers  to  the  impor- 
tance which  the  law  justly  attaches  to  human  life  and  personal 
safety;  and  he  says  that  the  second  fundamental  proposition 
relied  on  to  nullify  contracts  to  relieve  common  carriers  from 
liability  caused  by  negligence,  is  based  on  the  position  of 
advantage  possessed  by  them  over  those  who  are  compelled 
to  deal  with  them.  He  thus  refers  to  what  underlies  what  we 
have  cited  from  Mr.  Justice  Gray.  The  first  topic  to  which 
he  refers  (that  is,  the  importance  which  the  law  attaches  to 
human  life  and  personal  safety)  he  evidently  does  not  regard 
as  essential  to  the  issue,  because,  in  the  very  case  before 
him,  he,  and  the  court  in  whose  behalf  he  was  speaking, 
rejected  all  such  considerations.  At  page  507,  176  U.  S.,  page 
388,  20  Sup.  Ct.,  and  page  565,  44  L.  Ed.,  he  sums  up  that 
exemptions  claimed  by  carriers  must  be  reasonable  and  just ; 
"otherwise  they  will  be  regarded  as  extorted  from  the  customers 
by  duress  of  circumstances,  and  therefore  not  binding." 
What  the  opinion  meant,  in  what  follows,  by  the  word  "pas- 
sengers," appears  at  page  513,  176  U.  S.,  page  390,  20  Sup. 
Ct,  and  page  568,  44  L.  Ed.,  where  it  says  that  the  relation 
between  express  messengers  and  common  carriers  under  the 
contract  then  under  discussion,  which  was  the  usual  contract, 
"is  widely  different  from  that  of  ordinary  passengers." 

Now,  it  is  plain  that  the  plaintiff  was  not,  within  the  lan- 
guage of  Mr.  Justice  Gray,  a  customer  who  had  no  real  free- 
dom of  choice.  It  is  also  plain  that,  in  the  matter  of  the 
pass  in  question,  he  and  the  defendant  stood  on  a  footing  of 
entire  equality,  and  that  neither  had  occasion  to  deal  with  the 
other  except  at  his  or  its  absolute  option.  It  is  also,  in  the 
same  way,  clear,,  to  apply  the  language  of  Mr.  Justice  Shiras, 
that  in  the  transaction  before  us  the  defendant  had  "no  posi- 
tion of  advantage"  over  "one  who  was  compelled  to  deal" 
with  it,  and  that  the  plaintiff  is  in  no  sense  one  who  came 
within  that  class  described  by  him  as  yielding  exemptions 
extorted  from  customers  by  duress  of  circumstances.  Mr. 
Justice  Shiras,  at  page  501;,  176  U.  S.,  page  387,  20  Sup.  Ct.. 
page  56;,  44  L.  Ed.,  further  observes: 

"It  must  not  be  forgotten  that  the  right  of  private  contract 
is  no  small  part  of  the  liberty  of  the  citizen,  and  that  the  usual 
and  most  important  function  of  courts  of  justice  is  rather  to 
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maintain  and  enforce  contracts,  than  to  enable  parties  thereto 
to  escape  from  their  obligation  on  the  pretext  of  public  policy, 
unless  it  clearly  appear  that  they  contravene  public  right  or 
the  public  welfare." 

This  opinion,  at  page  513,  176  U.  S.,  page  390,  20  Sap.  Ct., 
page  568,  44  L.  Ed.,  observes  that  the  relation  of  the  express 
messenger  to  the  transportation  corporation  resembles  that  of 
an  employee  of  the  latter,  rather  than  that  of  a  passenger; 
bat  from  what  immediately  follows  on  the  same  page,  and 
from  what  elsewhere  appears,  it  is  plain  that  the  decision  is 
not  left  to  rest  on  that  proposition.  .  Its  pith  is  well  illustrated 
at  page  518,  176  U.  S.,  page  392,  20  Sap.  Ct,  page  569,  44  L. 
Ed. ,  where  it  says  that  there  is  an  obvious  distinction  between 
the  cases  of  postal  clerks,  referred  to,  and  the  express  mes- 
senger then  before  the  court,  in  that  the  latter  agreed  to  a 
contract  exempting  the  railroad  corporation  from  liability, 
while  such  was  not  the  fact  with  the  postal  clerks.  The 
opinion  adds: 

"To  make  the  cases  analogous,  it  should  be  made  to  appear 
that  the  government,  in  contracting  with  the  railroad  com- 
pany to  carry  the  mails,  stipulated  that  the  railroad  company 
should  be  exempted  from  liability  to  the  postal  clerk,  and  that 
the  latter,  in  consideration  of  securing  his  position,  had  con- 
curred in  releasing  the  railroad  company." 

To  paraphrase  this  quotation,  and  to  apply  the  underlying 
principle  thereof  to  Railroad  Co.  v.  Derby,  14  How.  468,  14 
L.  Ed.  502,  and  other  decisions  of  that  character,  it  should  be 
made  to  appear  that  Derby  stipulated  that  the  defendant 
corporation  should  be  exempted  from  liability.  To  apply 
further  the  rale  thas  enunciated  in  the  opinions  rendered  in 
behalf  of  the  supreme  court,  which  are  undoubtedly  correct 
expressions  of  the  law,  we  must  bold  that  the  right  of 
private  contract  cannot  be  contravened  by  us  unless  the  con- 
ditions in  question  can  be  regarded  as  extorted  from  the  plain- 
tiff by  duress  of  circumstances.  What  is  more  directly  in 
point,  in  order  to  bring  the  plaintiff  within  the  protection  of 
the  "custom  of  the  realm,"  it  must  appear  that  when  he 
entered  the  defendant's  train  be  stood  on  his  rights  under 
that  custom,  and  was  prepared  to  perform  his  duty  imposed 
by  it,  including,  with  the  rest,  to  make  payment  of  his  fare, 
or  to  yield  to  the  corporation  some  consideration  or  some 
benefit  which  in  law  would  be  the  equivalent  thereof.  To 
sum  up,  he  is  not  entitled  to  hold  the  defendant  as  a  common 
carrier  unless  he  placed  himself  in  the  position  of  one  who  at 
the  common  law  was  entitled  to  the  rights  of  a  passenger,  and 
became  so  entitled  because  of  the  obligation  of  the  defendant 
to  perform  the  duties  resting  on  it  by  virtue  of  the  public 
nature  of  its  employment.  He  did  not  put  himself  in  this 
position,  and  therefore  there  is  no  principle  of  public  policy, 
and  no  authoritative  rale  laid  down  by  text  writers  or  courts, 
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which  prohibited  him  and  the  defendant  from  making  a  valid 
contract  in  the  terms  set  out  in  the  pleadings. 

There  is  one  other  topic  which  has  been  referred  to  in  the 
decisions  of  the  supreme  court,  which  should  not  be  left  un- 
spoken about.  We  refer  to  the  fact  that  incidentally,  both  in 
Railroad  Co.  v.  Derby  and  in  Railroad  Co.  v.  Voight,  the 
opinions  rendered  in  behalf  of  the  court  refer  to  the  fact  that 
the  importance  which  the  law  attaches  to  human  life  forbids 
that  relaxation  of  care  in  the  transportation  of  passengers  which 
might  be  supposed  to  be  induced  by  special  stipulations  reliev- 
ing common  carriers.  We  have  also  referred  to  the  fact  that 
these  observations  were  incidental,  and  were  not  in  either 
case  essential  to  the  conclusions  reached.  They  were  mere 
explanations  of  the  degree  of  diligence  necessary  to  amount 
to  reasonable  care  in  the  use  of  the  dangerous  and  powerful 
element  of  steam.  Nevertheless  it  has  been  frequently  urged 
in  support  of  the  positions  taken  by  the  plaintiff  that  public 
policy  forbids  contracts  of  the  kind  under  discussion  under 
any  circumstances,  because  they  tend  to  the  endangering  of 
human  life  and  personal  safety.  Such  considerations,  how- 
ever, come  into  cases  of  this  class  only  incidentally,  because 
it  is  not  apparent  that,  in  granting  passes  with  conditions 
stipulating  against  the  results  of  mere  negligence,  there  is  any 
intention  on  the  part  of  the  carrier  to  increase  the  hazards  to 
human  life  or  personal  safety.  If  they  have  such  a  tendency, 
it  is  only  because  all  such  stipulations  between  any  persons — 
carriers  or  others — would  have  a  like  tendency ;  so  that  any  rale 
of  public  policy  which  conld  be  constructed  on  any  such  basis 
would  be  altogther  too  far  reaching,  in  that  they  would  affect 
all  the  contractual  relations  of  life.  Inasmuch,  therefore,  as 
it  is  no  part  of  the  purpose  of  transactions  like  that  at  bar  to 
create  a  public  mischief,  their  limitations  must  be  left  to  the 
criminal  law  and  the  legislature.  Moreover,  if  propositions 
of  this  character  conld  operate  in  behalf  of  the  plaintiff,  they 
would  also  have  reached  Railroad  Co.  v.  Voight,  and  neces- 
sarily have  compelled  a  different  conclusion  in  that  case,  be- 
cause they  are  in  all  respects  as  applicable  there  as  here. 
Railroad  Co.  v.  Voight  directly  involved  this  proposition,  and 
therefore  it  is  in  point  with  reference  thereto,  although,  for 
the  other  matters  touched  on  by  it,  we  have  cited  it  because 
it  conveniently  expresses  well-settled  rules  of  law,  and  not  as 
authoritative  on  the  issues  which  we  have  to  decide. 

We  will  add  that  we  do  not  find  it  necessary  to  refer  to  the 
other  decisions  of  the  supreme  court  in  which  practically  the 
same  result  was  reached  as  in  Railroad  Co.  v.  Derby. 

It  is  to  be  observed  that  in  the  case  at  bar,  as  we  have 
already  said,  the  negligence  out  of  which  the  injury  to  the 
plaintiff  arose  was  not,  as  a  matter  of  fact,  that  oi  the  defend- 
ant corporation  itself,  but  of  its  servants.  We  are  not  pre- 
pared to  say  that  our  conclusions  would  have  been  other  than 
they  are  in  either  aspect,  and  it  may  be  that  our  line  of  rea- 
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soning:  is  sufficiently  broad  to  cover  both.  Nevertheless  we 
deem  it  proper  to  thus  call  attention  to  the  particular  circum- 
stances of  the  case  before  as,  reserving  for  farther  consider- 
ation in  the  future,  if  it  ever  becomes  necessary,  the  question 
whether  there  could  be  any  substantial  difference  in  the  result 
if  the  negligence  had  not  been  merely  that  of  employees. 

In  Whitney  v.  Railroad  Co.,  43  C.  C.  A.  IQ,  102  Fed.  850, 
50  L.  R.  A.  615,  already  referred  to,  the  court  observed  at  the 
conclusion  of  the  opinion  that,  so  far  as  concerns  any  moral 
obligations  growing  ont  of  stipulations  of  the  character  of 
those  at  bar,  the  defendant,  under  the  circumstances  of  that 
case,  mast  appeal  elsewhere  than  to  courts  of  law;  but  the 
result  we  have  reached  conforms  the  law  applicable  to  the 
present  issue  to  that  moral  sense  which  justly  holds  those 
who  accept  gratuities  and  acts  of  hospitality  to  perform  the 
conditions  on  which  they  are  granted- 

The  plaintiff's  demurrer  is  overruled,  and  the  special  matter 
of  defense  demurred  to  is  adjudged  sufficient  in  law. 
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{Supreme  Court  of  Indiana,  Jan,  10,  1902,) 

[62  N.  E.  Rep.  472.] 

Carriers — Passenger  Riding  on  Pats — Injuries — Stipulation  against  Li- 
ability* 
One  injured  through  the  negligence   of  a  railroad   company,  while  ■ 


arising  from  the  carrier's  negligence,  cannot  recover  therefor. 

Appeal  from  circuit  court.  Clay  county;  S.  M.  McGregor, 
Judge. 

Action  by  John  R.  Payne  against  the  Terre  Haute  &  In- 
dianapolis Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Affirmed. 

Holliday  &  Horner  and  J.  A.  McNutt,  for  appellant. 

Geo.  A.  Knight,  John  G.  Williams,  and  D.  P.  Williams,  for 
appellee. 

BAKER,  J.  By  sustaining  appellee's  petition  for  an  order 
of  transfer,  this  court  has  vacated  the  decision  of  the  appel- 
late conrt,  and  has  brought  the  cause  here  for  final  determina- 
tion. Appellant  began  this  action  to  recover,  damages  for 
personal  injuries  received  by  him  through  the  negligence  of 
appellee's  servants  while  he  was  being  carried  as  a  passenger 
on  one  of  appellee's  regular  passengers  trains.  Appellee 
answered  that  appellant  paid  no  fare,  bat  was  traveling  on  a 
free  pass,  which  was  issued  to  him  as  a  pare  gratuity,  aad 
which  contained  a  stipulation,  agreed  to  by  appellant,  that  "by 

*See  preceding  case  and  foot-note. 
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its  acceptance  and  use  any  and  all  claims  for  injuries  to  per- 
sons or  for  loss  or  damage  to  baggage  that  might  accrue  to 
[appellant]  are  released."  The  court  overrated  appellant's 
demurrer  to  this  answer.  On  appellant's  refusal  to  plead 
further,  judgment  was  rendered,  from  which  this  appeal  is 
taken.  The  only  question  presented  is  the  sufficiency  of  the 
answer. 

Appellant  is  prosecuting  this  action  in  the  face  of  his  agree- 
ment not  to  do  so.  No  allegations  appearing  to  the  con- 
trary, presumably  he  was  of  sufficient  capacity  to  make  a 
binding  contract.  His  contention,  therefore,  is  that  do  one 
can  lawfully  make  such  a  contract  and  be  bound  thereby.  One 
who  seeks  to  put  a  restraint  upon  the  freedom  of  contracts 
mnst  make  it  plainly  and  obviously  clear  that  the  contract  in 
question  is  void.  Railway  Co.  v.  Mahoney,  148  Ind.  196,  46 
N.  E.  917.  47  N.  E.  464,  40  L.  R.  A.  lor,  62  Am.  St.  Rep. 
503;  Railroad  Co.  v.  Voight,  176  U.  S.  498,  20  Sap.  Ct.  385, 
44  L.  Ed.  560. 

The  only  claim  that  this  contract  is  void  is-that  it  is  against 
public  policy.  It  is  thoroughly  established  in  this  state,  and 
generally  elsewhere,  that  railroad  corporations,  as  common 
carriers,  are  not  permitted,  by  contracts  with  their  customers, 
to  exempt  themselves  from  the  consequences  of  their  own 
negligence.  Railway  Co.  v.  Selby,  47  Ind.  471,  17  Am.  Rep. 
719;  Samev.  Nickless,  71  Ind.  271;  Railway  Co.  v.  Faylor,  126 
Ind.  126,  25  N.  E.  869;  Same  v.  Keefer,  146  Ind.  214,  44  N. 
E.  796.  38  L.  R.  A.  93,  58  Am.  St.  Rep.  348;  Railway  Co.  v. 
Mahoney,  148  Ind.  196,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R.  A, 
101,  62  Am.  St.  Rep.  St.  503;  Russell  v.  Railroad  Co.  (Ind. 
Sup.)  61  N.  E.  678;  Railroad  Co.  v.  Lockwood,  17  Wall.  257, 
21  L.  Ed.  627;  Railroad  Co.  v.  Voigtat.  176  U.  S.  498,  20  Snp. 
Ct.  385,  44  L.  Ed.  560.  The  main  underlying  reasons  are  briefly 
these:  Railroads,  by  reason  of  physical  conditions,  are  natural 
monopolies.  In  most  instances  the  public  are  restricted  to  a 
choice  of  using  a  certain  line  or  none.  The  corporations 
created  by  the  state  are  granted  special  privileges  in  return 
for  which  they  are  held,  among  other  things,  to  undertake  to 
use  due  care  and  diligence  in  transporting  passengers  and 
goods.  They  owe  this  duty  to  the  public  generally.  They 
owe  the  further  duty,  as  common  carriers,  to  transport,  on 
equal  terms  of  service  and  compensation  all  who  apply.  The 
person  who  is  practically  constrained  to  patronize  a  certain 
road  and  the  corporation  that  operates  the  road  are  not  on  a 
footing  of  equality  in  contracting.  If  the  corporation  was  per- 
mitted to  impose,  as  one  of  the  terms  of  the  contract,  a  waiver 
of  its  negligence  upon  one  customer,  it  could  practically  upon 
all,  and  thereby,  while  claiming  the  benefits  of  its  franchise, 
evade  the  performance  of  a  public  duty  which  was  one  of  the 
chief  considerations  of  the  grant.  Therefore  it  is  held  a  con- 
tract, by  which  a  common  carrier  assumes  to  abandon  a  duty 
it  owes  to  the  public  generally,  is  void  as  being  against  public 
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policy.  In  the  Selby,  Nickless,  and  Faylor  Cases,  supra,  the 
plaintiffs  were  traveling  on  passes  which  purported  to  release 
the  companies  from  damages  through  their  negligence,  and 
the  stipulations  were  held  void.  But  the  passes  were  "stock 
drovers'  passes,"  issued  in  connection  with  bills  of  lading  for 
the  shipment  of  live  stock,  which  the  plaintiffs  were  to  accom- 
pany and  care  for.  The  usual  rates  were  paid,  and  the  court 
properly  decided  that  the  transaction  was  an  entirety;  that 
plaintiffs  had  paid  for  transportation  of  their  persons  as  well 
as  their  stock;  that  the  companies  stood  in  the  relation  of 
common  carriers  for  hire  to  plaintiffs  as  part  of  the  general 
public;  and  that  therefore  the  rule  which  forbade  the  com- 
panies to  abandon  a  duty  owing  to  the  general  public  ren- 
dered the  waiver  void.  But  the  statements  in  thesecases,  to 
the  effect  that  such  a  waiver  in  a  free  pass  is  unenforceable, 
were  unnecessary  to  the  proper  decision  of  the  issues  pre- 
sented, and  are  therefore  not  authoritative. 

The  precise  question  raised  by  this  appeal  has  not  heretofore 
been  presented  to  this  court,  but  the  principles  announced  in 
the  Keefer,  Mahoney,  and  Russell  Cases,  supra,  are  control- 
ling. In  these  cases  it  is  expressly  declared  to  be  a  well- 
established  rule  that  railroad  companies,  though  public  or 
common  carriers,  may  contract  as  private  carriers  for  the 
transportation  of  persons  whom  they  are  not  bound  as  com- 
mon carriers  to  receive.  In  the  Keefer  and  Mahoney  Cases 
the  court  held  that  railroad  companies  were  not  required,  un- 
der the  duties  they  owe  to  the  general  public,  to  carry  express 
matters  for  express  companies,  that  with  respect  to  such  trans- 
portation they  were  authorized  to  contract  as  private  carriers, 
and  that  a  waiver  of  liability  for  negligent  injury  of  express 
messengers  were  enforceable.  In  the  Russell  Case  the  same 
doctrine  was  applied  to  an  action  by  a  porter  upon  a  Pullman 
sleeping  car.  These  cases  prove  that  private  carriers,  even 
for  hire,  may  lawfully  attach  conditions  of  exemption  for  negli- 
gence to  their  contracts  for  carriage,  and  that  the  test  whether 
a  particular  contract  is  that  of  a  public  or  private  carrier  is 
whether  the  customer,  as  one  of  the  general  public,  had  the 
right  to  compel  the  carrier  to  undertake  the  transportation. 
As  stated  in  the  Russell  Case:  "The  inquiry  remains,  is  the 
present  contract  of  exemption  invalid,  as  being  within  ■  the 
theory  of  the  rule  above  explained?  If  it  is,  it  must  be  by 
virtue  of  some  positive  statute,  or  because  of  the  fact  that  it 
is  an  abandonment  by  the  carrier  of  a  public  duty."  There 
is  no  statute  that  affects  the  question.  If  express  messengers 
and  Pullman  porters,  who  are  on  the  trains  in  pursuance  of 
their  regular  vocations,  and  whose  transportation  is  paid  for, 
cannot  reqnire  railroad  companies  to  carry  them  as  a  public 
duty,  much  else,  can  holders  of  gratuitous  passes.  They 
are  creatures  of  favoritism.  They  voluntarily  separate  them- 
selves from  the  general  public.  They  do  not  approach  the 
companies  as  part  of  the  general  public,  to  be  carried  on  the 
2RRR— 8 
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usual  terms  of  service  and  compensation,  and  they  are  cer- 
tainly under  no  compulsion  to  enter  into  the  contract  of 
exemption.  The  reasons  on  which  is  based  the  role  that  pub- 
lic carriers  will  not  be  permitted  to  evade  a  public  duty  wholly 
fail,  for  railroad  companies  are  under  no  obligation  to  trans- 
port the  general  public  gratuitously. 

The  following  cases  are  directly  in  point:  Griswold  v. 
Railroad  Co.,  53  Conn.  371,4  AtL  261,  5$  Am.  Rep.  115; 
Rogers  v.  Steamboat  Co.,  86  Me.  261,  29  Atl.  1069,  25  L.  R. 
A.  491;  Quimby  v.  Railroad  Co.,  I  So  Mass.  365,  23  N.  £.  20;, 
5  L.  R.  A.  846;  Kinney  v.  Railroad  Co.,  34  N.  J.  Law.  513. 
3  Am.  St  Rep.  265;  Wells  v.  Railroad  Co.,  24  N.  Y.  181; 
Muldoon  v.  Railway  Co.,  7  Wash.  528,  35  Pac  422,  22  L.  R. 
A.  794,  38  Am.  St.  Rep.  901;  Id.,  10  Wash.  311,  38  Pac  995. 
45  Am.  St.  Rep.  787.  These  represent  the  decided  weight 
of  authority.  The  cases  to  the  contrary  may  be  found  in 
the  notes  in  the  various  annotated  reports  above  referred  to. 

By  analogy,  the  proposition  that  whoever,  for  his  own 
advantage  or  profit,  accepts  free  transportation,  mast  abide 
the  conditions  on  which  it  is  issued,  is  supported  by  the  hold- 
ing that  one  who,  purely  for'bis  own  convenience,  uses  a  rail- 
road track  or  yard  for  a  passageway  must  take  the  license  on 
the  terms  or  risk  with  which  it  is  granted.  Cannon  v.  Rail- 
road Co.  (this  term)  62  N.  E.  8.  Not  only  is  no  principle  of 
public  policy  subverted  by  denying  the' holder  of  a  free  pass 
the  right  to  repudiate  his  contract,  but  there  is  sound  public 
policy  in  holding  him  to  it.  The  expenses  of  operating  rail- 
roads are  borne  by  the  general  public;  that  is,  by  the  patrons 
who  pay.  In  so  far  as  persons  stand  aloof  from  the  general 
public,  they  increase  the  burden,  or,  at  least,  postpone  the 
day  of  lower  rates.  If  the  pass  takers,  in  addition,  were 
allowed  to  recover  judgments  for  personal  injuries  by  dis- 
avowing their  agreements,  they  would  be  making  a  positive 
increase  of  disbursements,  to  be  borne  ultimately  by  the  gen- 
eral public  And,  if  it  were-held  to  be  against  public  policy 
for  railroad  companies  to  issue  free  passes,  of  course  the 
recipients  who  used  them  to  secure  carriage  would  have  no 
standing  to  sue  as  passengers. 

Judgment  affirmed. 

JORDAN,  C.  J.  While  I  concur,  with  some  doubts,  in  the 
judgment  of  affirmance,  still  I  do  not  concur  in  all  of  the 
reasons  and  arguments  contained  in  this  opinion  of  the  court. 


Butler  et  ux.  v.  South  Carolina  &  G.  Extension  R.  Co. 
{Supreme  Court  of North  Carolina,  Feb.  35, 190a.) 
[40  8.  B.  Rep.  ?70.] 
Carriers  of  Paassnfters— Contradicting  Expert  Medical  Witness. 

An  expert  medical   witness    cannot   be    discredited    by    reading1  an 
opposite  opinion  from  a  text-book  In  the  presence  of  the  jury,  and  ask- 
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lug  him  whether  it  is  correct,  where  he  has  in  no  way  referred  to  the 
book  to  sustain  his  opinion,  or  otherwise  relied  on  it. 
Injury  to  Passengei — Declarations  of  Conductor  as  to  Nature  of  Inju- 
ries  as  Res  Gestae.  * 

In  an  action  againnt  a  railroad  company  for  personal  injuries  sus- 
tained by  plaintiff  in  being1  thrown  from  her  seat  in  a  caboose  by 
the  sadden  backing-  of  the  engine  against  the  train,  testimony  of  the 
conductor  of  the  train  whether  any  one  told  him  when  he  went  into 
the  ear  how  plaintiff  was  hurt  was  not  admissible  as  part  of  the 
res  gestae,  where  he  was  not  present  at  the  time  of  the  injury,  and 
did  not  know  how  long  it  was  afterwards  before  he  went  into  the 
caboose,  and  did  not  know  whether  plaintiff  heard  the  statement  then 

Evidence  as  to  Whether  Conductor  and  Brakemen  Were  Habitually  Pru- 
dent.* 
Testimony  that  the  conductor   and  brakemen  were  careful,  prudent 
men,  was  properly  excluded. 

Appeal  from  superior  court,  Rutherford  county;  Justice, 
Jndge. 

Action  by  P.  B.  Butler  and  wife  against  the  South  Carolina 
&  Georgia  Extension  Railroad  Company  for  injuries  sus- 
tained by  the  wife  while  a  passenger  in  a  freight  caboose. 
Judgment  for  plaintiffs,  and  defendant  appeals.      Reversed. 

The  defendant  offered  as  a  witness  the  conductor  of  the 
train  (one  McGuire),  who  testified  he  was  not  in  the  car  when 
plaintiff  was  hart,  bat  went  in  the  car  afterwards,  and  learned 
then,  for  the  first  time,  that  she  was  hart.  She  was  at  the 
time  sitting  upon  a  seat  at  the  side  of  the  car.  The  defend- 
ant's counsel  proposed  to  ask  this  witness  whether  any  one 
told  him  when  be  went  into  the  car,  one  minute  after  last 
coupling,  how  plaintiff  was  hurt.  The  plaintiff  objected. 
The  court  allowed  this  question  to  be  asked  and  answered, 
provided  any  statement  was  made  by  plaintiffs,  or  either  of 
them,  or  by  any  one  in  their  presence  or  bearing.  The  wit- 
ness stated  that  he  did  not  remember  who  made  the  state- 
ment, and  he  did  not  know  that  the  plaintiffs,  or  either  of 
them,  beard  the  statement.  Witness  did  not  know  how  lone 
after  feme  plaintiff  was  hurt  it  was,  as  he  did  not  know  she 
was  hart  until  he  went  into  the  car.  The  court  thereupon 
sustained  the  plaintiff's  objection.     Defendant  excepted. 

Webb  &  Webb  and  F.  H.  Busbee,  for  appellant. 

McBrayer  &  Justice  and  Justice  &  Pless,  for  appellees. 

COOK,  J,  Feme  plaintiff,  accompanied  by  her  husband, 
was  traveling  upon  defendant  company's  freight  (or  mixed) 
train.  When  she  entered  the  caboose,  with  her  baby  in  her 
arms,  the  conductor  of  the  train  gave  her  a  chair,  which  she 
accepted,  and  occupied  until  the  train  stopped  at  one  of  its 
stations.     At  this  station  (Union  Mills)  the  engine  was  taken 

•As  to  the  admissibility  of  evidence  of  customary  care  or  negligence 
of  employees,  see  Missouri ,  K.  AT.  Ry.  Co.  v.  Johnson  (Tex.),  12 
Am.  4  Eng.  R.  Cas.,  N.  S.,  824,  and  note,  828  et  seq. ;  5  Rap.  & 
Mack's  Dig.  400. 
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from  the  freight  cars  and  caboose,  leaving  them  standing  on 
the  main  track,  and  went  upon  the  side  track  to  get  some  cars, 
and.  Upon  returning,  "shunted"  two  cars  back  against  the  cars 
on  the  main  track  witn  such  force  that  the  feme  plaintiff  was 
knocked  out  of  her  chair  seven  feet,  falling  upon  the  floor, 
with  her  baby  in  her  arms.  She  was  picked  up  by  her  hus- 
band and  placed  upon  a  seat  fasten *i  to  the  side  of  the  car; 
and  afterwards,  while  sitting  there,  the  engine  struck  the  cars 
with  such  violence  that  she  was  knocked  from  her  seat  and 
thrown  eight  or  ten  feet,  upon  a  chair,  and  her  husband  again 
helped  her  up.  From  these  two  falls  she  received  injuries. 
While  helping  her  up  the  last  time,  her  husband  testified,  upon 
objection  and  exception  by  defendant,  that  she  said  to  him 
"that  she  was  hurt,  '*  *  *  she  was  flooding  from  the  fall, 
-  and  to  pull  her  clothes  under  her,  to  prevent  the  blood  getting 
on  the  floor,  before  taking  her  up."  Her  baby  was  about 
three  months  old,  and  before  the  fall,  since  the  birth  of  the 
child  and  before,  she  had  been  well ;  but  since  the  fall  she  had 
been  constantly  suffering,  and  her  person  was  lacerated  and 
her  womb  dislocated,  and  nervous  and  sick.  A  short  time 
before  the  trial  the  doctor  examined  her,  and  found  her  in  an 
exceedingly  nervous  condition,  suffering  from  a  dislocated 
uterus  and  lacerated  perineum.  When  she  stood  up,  the  neck 
of  the  womb  protruded  out  of  the  vagina.  The  main  con- 
tention between  the  parties  upon  the  trial  was  as  to  the  cause 
of  these  injuries, — whether  they  resulted  from  the  fall  or  falls, 
or  from  some  other  cause.  If  from  the  fall  or  falls,  then 
defendant  company  would  be  liable,  as  insisted  by  plaintiff, 
for  having  negligently  handled  its  train,  and  thereby  throwing 
the  feme  plaintiff  upon  the  floor,  producing  this  result.  As  to 
this  cause  the  doctors  (expert  witnesses)  disagreed.  Dr. 
Downey  testified  on  behalf  of  plaintiff  that  the  injuries  could 
have  been  caused  by  a  fall,  while  Dr.  Caldwell  testified  on 
behalf  of  defendant  that  they  could  not  have  been  caused  by  a 
fall.  Upon  the  cross-examination  of  Dr.  Caldwell,  the  plain- 
tiff's counsel  asked  him  "if  the  text-book  and  standard  author- 
ities in  the  medical  profession  from  which  witness  acquired 
his  knowledge  did  not  differ  with  witness.  Counsel  for  plain- 
,  tiff  further  asked  him  if  the  editors  of  a  book  shown  witness, 
entitled  'American  Text-Book  of  Surgery, '  and  edited  by  ten 
or  twelve  physicians,  were  men  of  standing  in  his  profession, 
and  men  whose  writings  were  accepted  as  authority.  Witness 
answered  that  they  were  men  of  such  standing,  and  their  writ- 
ings were  accepted  as  authority,  and  said  book  was  in  author- 
ity in  the  medical  profession.  Counsel  for  plaintiff  then 
asked  if  that  book  did  not  lay  it  down  that  the  injury  he  found 
on  the  person  of  feme  plaintiff  could  be  produced  by  a  fall. 
Counsel  at  the  time  was  looking  at  said  book.  Defendant 
objected.  The  court  stated  that  this  was  proper  upon  cross- 
examination  of  defendant's  witness,  if  for  the  purpose  of  test- 
ing bis  opinion,  and  not  as  substantive  evidence.     (Defendant 
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excepted.  Exception  7.)  Counsel  here  showed  the  witness 
the  book,  and  proposed  to  read  from  it  in  formulating  his 
question,  and  propounded  one  question  from  the  book,  to 
which  defendant  objected ;  and  upon  objection  the  plaintiff's 
counsel  withdrew  the  question,  and  afterwards  proceeded 
without  the  book  to  cross-examine  the  witness  as  to  the 
injury  to  the  perineum.  Defendant  objected.  The  court 
allowed  it,  if  for  the  purpose  of  testing  the  witness'  opinion. 
(Defendant  excepted.  Exception  8.)  The  plaintiff's  counsel 
asked  the  witness  about  the  American  Text-Book  of  Surgery, 
and  said:  'This  book  [apparently  reading  from  it]  "says 
traumatic  injury  to  tbe  perineum  may  be  produced  by  acci- 
dental injury.  Is  that  correct?'  (Objection  overruled.  Ex- 
ception o,)  Answered.  'No,  I  think  not;  my  opinion  is  as 
good  as  that  book. '  The  counsel  for  plaintiff  at  the  time  held 
the  open  book  in  his  hand,  and  looking  at  it  where  the  book 
said  it" 

In  permitting  plaintiff's  counsel  to  state  to  tbe  witness  in 
presence  of  the  jury  what  tbe  "book  says,"  bis  honor  erred, 
and  a  new  trial  must  be  had.  Counsel  could  not  have  read 
the  book  to  the  jury  in  his  argument.  Huffman  v.  Click,  77 
N.  C.  55;  Statev.  Rogers,  112  N.  C.  874,  17  S.  E.  297.  This 
being  settled,  it  must  follow  as  a  logical  sequence  that  he 
could  not  state  to  the  witness,  as  a  fact,  in  the  presence  of 
the  jury,  that  which  be  could  not  read  or  state  to  them  in  bis 
argument.  In  1  GreenL  Ev.  (16th  Ed.)  p.  269,  §  162k,  the 
author  says:  "It  has  been  thought  by  some  courts  that  an 
expert  witness  may  be  discredited  by  reading  an  opposite 
opinion  from  a  professional  treatise,  or  by  being  asked  whether 
the  opposing  views  have  not  been  laid  down  by  writers,  or 
whether  he  agrees  with  certain  opposing  opinions  then  read; 
and  it  is  generally  held  that  it  cannot  be  done,  except  that 
where  a  witness  has  referred  to  a  treatise,  or  to  writers  gen- 
erally, as  agreeing  with  him,  the  treatise  may  be  shown  not  to 
agree  with  him,  just  as  any  other  assertion  of  a  witness  may 
be  disproved."  In  tbe  case  at  bar,  counsel  said:  "This  book 
[apparently  reading  from  it]  says  traumatic  injury  to  the 
perineum  may  be  produced  by  accidental  injury.  Is  that  cor- 
rect?" This  question  could  not  have  the  effect  of  contra- 
dicting tbe  witness,  for  he  had  not  referred  to  the  books  to 
sustain  his  opinion,  or  otherwise  relied  upon  it ;  and  tbe  only 
effect  it  could  have  had  was  to  inform  the  jury  of  the  opinion 
therein  expressed,  in  contradiction  of  the  opinion  he  enter- 
tained, which  is  in  violation  of  the  general  rule  stated  by 
Green  leaf,  and  of  tbe  principle  settled  in  the  two  decisions  of 
oar  own  court  above  cited.  In  Fisher  v.  Railroad  Co.,  8q 
CaL  3Q9,  26  Pac.  894.  on  page  409,  8q  Cal.,  page  896,  26  Pac, 
the  learned  Justice  De  Haven  says:  "The  court  erred  in  per- 
mitting the  attorney  for  the  plaintiff,  upon  tbe  cross-examina- 
tion of  tbe  witness  Dr.  Woolsey.  to  read  extracts  from  certain 
medical  books,  and  then  ask  the  witness  whether  he  agreed 
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with  the  same  or  not."  In  People  v.  Hall  48  Mich.  483,  12 
N.  W.  665,  42  Am.  Rep.  477,  it  is  held  that  the  reading  of 
scientific  books  to  the  jury  as  evidence,  in  itself,  is  not  per- 
missible, which  is  followed  in  Marshall  v.  Brown,  50  Mich. 
148,  15  N.  W.  55,  wherein  the  learned  Justice  Cooley,  deliv- 
ering; the  opinion  ol  the  court,  held  that  counsel  could  not  be 
allowed  to  place  statements  of  medical  books  before  the  jury 
by  reading  therefrom  to  the  witness,  and  then  asking  him 
whether  what  had  been  read  stated  the  facts  therein  set  forth. 
In  City  of  Bloomington  v.  Shrock,  no  III.  219,  51  Am.  Rep. 
679,  the  court  held  it  to  be  error  for  counsel  to  read  from 
standard  authors  (medical)  to  the  witness  upon  cross-exami- 
nation, and  then  ask  if  be  agreed  with  the  author, — very 
analogous  to  the  case  at  bar.  There  are  other  rulings  to  the 
same  effect  Plaintiff's  counsel'  cite  an  authority  (Hess  v. 
Lowrey.  23  N.  E.  156,  7  L.  R.  A.  90,  17  Am.  St.  Rep.  355;  an 
Indiana  case)  wherein  it  is  held  that  it  is  recognized  as  a 
proper  method  of  cross-examination,  in  order  to  test  the  learn- 
ing of  the  witness  who  testified  as  an  expert,  to  refer  to  books 
of  approved  authority  upon  the  subject  under  investigation, 
and  which  cites  Insurance  Co.  v.  Ellis,  89  111.  516,  Pinney  v. 
Cahill,  48  Mich.  584,  12  N.  W.  862,  and  State  v.  Wood,  53  N. 
H.  484,  as  authorities  to  sustain  the  position.  Upon  exami- 
nation of  these  authorities,  we  find  the  first  two  above  referred 
to  in  conflict,  rather  than  accord;  and  the  last  one  relates  to 
a  cross-examination  upon  matters  which  the  witness  testified 
he  had  learned  from  certain  medical  authorities,  not  from 
experience  or  actual  observation.  The  books  were  not  put 
in  evidence, — were  excluded;  and  the  court  held  that,  upon  the 
cross-examination,  counsel  could  be  allowed  to  ask  if  the  wit- 
ness had  not  found  particular  theories  laid  down,  conflicting 
with  the  theory  he  had  advanced  as  the  result  of  bis  reading. 
So  this  fails  to  sustain  the  Hess  Case.  In  examining  the  case 
of  City  of  Ripon  v.  Bittel,  30  Wis.  614,  also  cited  and  relied 
upon  by  counsel,  we  find  that  it  does  not  sustain  their  conten- 
tion. The  court  there  say:  "The  record  does  not  inform  ns 
what  the  purpose  or  object  of  the  offer  of  the  treatises  was. 
Counsel  suggested  that  it  may  have  been  to  expose  or  dis- 
credit the  medical  witnesses  examined  as  experts,  who,  found- 
ing their  opinions  upon  the  same  treatises,  recognized  as 
standard  authority,  had  testified  that  the  books  laid  down  such 
and  such  particular  propositions  or  theories,  or  sustain  such 
and  such  particular  conclusions,  when  in  truth  and  in  fact  the 
books  did  not  do  so,  and  the  witnesses  were  mistaken.  Coun- 
sel ask  if,  under  such  circumstances,  the  books  would  not  be 
admissible,  as  in  the  nature  of  impeaching  evidence,  or 
to  show  that  the  experts  were  in  error.  We  cannot  say  that 
the  admission  would  be  improper,  and  so  must  overrule  the 
objection."  After  a  careful  investigation  of  the  authorities, 
we  find  no  sufficient  reason  to  jnstify  us  in  departing  from  the 
general  rule  so  well  settled  upon,  by  what  we  think  to  be 
sound  principle. 
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The  third  exception  cannot  be  sustained,  for  the  reason 
that  the  hypothetical  question  propounded  to  the  expert  wit- 
ness seems  to  conform  strictly  to  the  rule.  And  the  fourth  is  un- 
tenable for  the  reason  that  the  conductor  was  not  present  at  the 
time  of  the  fall,  and  did  not  know  how  long  it  was  after  the 
feme  plaintiff  was  hurt  before  he  went  into  the  caboose,  and 
did  not  know  whether  plaintiff,  or  either  of  them,  heard  the 
statement  he  then  heard  made  by  someone.  It  is  therefore 
not  shown  to  be  a  part  of  the  res  gestae  and  was  properly 
excluded. 

As  to  exceptions  5  and  6,  we  think  his  honor  properly 
excluded  the  evidence  as  to  the  reputation  of  the  brakeman, 
Gladden,  and  condnctor,  McGuire,  as  being  careful  and  pru- 
dent. Their  reputation  was  not  at  issue,  nor  did  the  issue 
depend  npon  their  reputation,  nor  could  it  be  influenced  by  it. 
It  was  the  management  of  the  cars  upon  this  particular 
occasion  which  was  being  inquired  into,  and  not  their  con- 
duct in  general.  We  find  no  error  in  the  charge  given  to  the 
jury  to  which  specific  exceptions  were  taken,  nor  to  the  refusal 
of  his  honor  to  give  the  prayers  rejected. 

For  the  errors  above  pointed  out,  there  will  have  to  be  a 
new  trial.  

Louisville  &  N.  R.  Co.  v.  Carter. 
( Court  of  Appeals  of  Kentucky,  Feb.  f,  igat. ) 
[66  8.  W.  Rep.  508.] 
Injury  to  Passenger — Ratification  of  Compromise  of  Claim  Mads  in 
Hospital. 
Where  a  passenger  whose  leg  was  injured  in  a  railroad  wreck  ac- 
cepted from  the  railroad  company  a  substantial  sum  by  way  of  com- 
promise while  he  was  in  a  hospital  being  treated  bj  a  physician 
employed  by  the  railroad  company,  and  thereafter  expended  the 
money  received  by  him  in  purchasing  land  and  erecting  a  home 
thereon,  a  verdict  in  his  favor  against  the  railroad  company  in  an 
action  brought  by  him  to  recover  damages  for  his  injuries,  in  which 
he  repudiated  the  compromise,  and  tendered  back  the  money  received, 
must  be  set  aside  as  against  the  evidence  both  as  to  compromise  and 
ratification,  as  it  appears  that  plaintiff's  mind  at  moat  was  only 
slightly  impaired,  and  that  he  understood  the  contract,  which  was 
free  from  fraud;  and  this  is  true  though  the  representation  of  the 
attending  physician,  made  to  plaintiff  prior  to  the  compromise,  to 
the  effect  that  his  leg  would  not  have  to  be  amputated,  turned  out  to 
be  false,  as  it  was  made  in  good  faith,  and  without  intention  to  in- 
fluence the  compromise. 

Appeal  from  circuit  court,  Simpson  county. 

"Not  to  be  officially  reported." 

Action  by  Isaiah  Carter  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Edward  W.  Hines,  James  A.  Mitchell,  Walker  D.  Hines, 
and  H.  W.  Bruce,  for  appellant. 

Bennett  H.  Young,  Goodnight  &  Roark,  Gerald  T.  Finn, 
and  Hazelrigg  &  Cbenault,  for  appellee. 
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WHITE,  J.  The  appellee  brought  this  action  for  damages 
(or  personal  injuries  received  while  traveling  as  a  passenger 
on  a  freight  train  in  charge  of  a  shipment  of  live  stock.  The 
injury  was  caused  by  a  rear-end  collision, — a  freight  train  fol- 
lowing run  into  one  on  which  appellee  was  riding.  The 
charge  of  negligence  was  in  the  operation  of  the  trains.  Ap- 
pellant answered,  denying  negligence  or  liability  by  reason 
thereof,  and  pleaded  contributory  negligence  of  appellee.  In 
addition  to  these  pleas,  the  appellant  pleaded  accord  and  sat- 
isfaction by  reason  of  a  compromise  agreement  entered  into 
with  the  appellee,  by  which  appellee  was  paid  $2,000  in  money 
and  all  his  expenses  incurred  in  his  illness.  Appellee  replied, 
denying  contributory  negligence ;  denied  accord  and  satisfac- 
tion (that  is,  admitted  that  he  had  been  paid  $2,000,  but  said 
that  he  was  overreached  and  defrauded  in  the  settlement ;  that  it 
was  made  when  he  was  not  in  his  right  mind, — when,  by  reason 
of  his  illness  and  suffering,  he  did  not  know  or  have  capacity  to 
understand  the  agreement  he  was  making;  in  fact  was  for  the 
time  non  compos).  Appellee  then  tendered  back  the  money 
BO  received  in  the  compromise  settlement,  and  sought  judg- 
ment. For  rejoinder  appellant  denied  that  appellee  was  over- 
reached or  defrauded,  or  that  he  was  of  unsound  mind  or  non 
compos  when  the  agreement  was  reached  or  the  money  paid, 
and  pleaded  further  that,  if  it  was  true  that  appellee  did  not 
know  what  he  was  doing,  or  did  not  have  mental  capacity  to 
contract  when  the  compromise  was  made,  yet,  that  after  he 
got  well,  and  was  of  sound  mind,  and  had  a  clear  and  full  un- 
derstanding of  what  bad  been  done,  and  of  the  payment  of  the 
money  to  him,  he  ratified  the  compromise  agreement,  and 
kept  the  money  with  full  knowledge  of  all  the  facts  as  to  bow 
it  was  paid  him.  The  ratification  was  denied.  Upon  the 
issues  thus  presented  the  case  went  to  trial  before  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  appellee  for  $5,000,  less 
$2,000  already  received.  After  appellant's  reasons  and  motion 
for  a  new  trial  had  been  overruled,  this  appeal  is  prosecuted. 

(Question  of  evidence  omitted. ) 

The  testimony  as  to  the  compromise  agreement  and  as  to 
the  subsequent  ratification,  as  well  as  the  mental  capacity  of 
appellee,  as  it  appears  from  the  record,  is  about  this:  The 
appellee  was  injured  on  January  14,  1897,  and  was  carried  to  a 
hospital  in  Louisville.  On  February  5,  1897,  Mr.  Warfield, 
attorney  for  the  appellant,  made  the  compromise  agreement, 
which  was  in  writing,  and  witnessed  by  Dr.  G.  W.  Griffiths, 
the  attending  surgeon  on  appellee,  and  also  by  Edwin  Carter, 
a  grandson  of  appellee,  who  was  about  20  years  of  age.  The 
check  for  $2,000  was  properly  indorsed  by  Carter,  and  deposited 
in  a  bank  at  New  Albany,  Ind.,  to  the  credit  of  appellee,  and 
from  time  to  time  was  paid  out  by  the  bank  on  the  checks  of 
Carter.  This  money  was  expended  in  paying  for  a  small  farm, 
and  in  building  a  barn  thereon,  and  in  a  loan  to  appellee's 
son.     The  purchase  of  the  land  and  direction  of  the  building 
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was  by  other  members  of  appellee's  family,  but  he  in  per- 
son signed  the  checks  on  the  bank.  The  compromise  in  Feb- 
ruary was  before  appellee's  injuries  had  healed,  and  while 
their  extent  was  uncertain.  It  appears  from  the  proof  that 
the  limb  got  worse,  and  amputation  became  necessary  in 
April,  which  had  not,  in  February,  been  thought  of  as  probable. 
Appellee  left  the  hospital  in  May,  1897,  and  went  home.  The 
record  shows  that  while  at  home,  in  the  state  of  Indiana, 
appellee  was  visited  by  the  secretary  of  the  American  Rail- 
way Employees'  Protective  Association,  and,  as  they  testify, 
"advised  of  his  rights";  that  is,  this  gentleman  informed 
appellee  and  members  of  his  family  that  he  had  been  defrauded 
in  the  compromise  settlement,  and  bad  been  induced  to  accept 
in  the  compromise  less  than  he  was  entitled  to  and  could 
recover.  This  gentleman  furnished  appellee  the  necessary 
funds  to  tender  back  to  appellant  the  money  paid  on  the  com- 
promise, with  interest,  which  was  done  in  August,  1897. 
Upon  this  tender  being  refused,  this  action  was  brought.  It 
may  be  well  to  remark  that  appellee  was  not  a  member  of,  or 
in  any  way  connected  with,  the  American  Railway  Employees' 
Protective  Association,  and  was  not,  nor  never  had  been,  a 
railway  employee.  The  proof  shows  that  after  the  injury,  up 
till  August,  1897,  appellee's  health  was  poor,  but  there  is  no 
positive  evidence  of  any  facts  showing  that  his  mind  was 
wrong,  except  as  necessarily  caused  by  ill  health.  There  is  no 
evidence  that  when  the  compromise  was  effected  appellee  was 
induced  to  believe  his  injuries  were  slight.  His  attending 
physician  and  surgeon  gave  his  opinion  that  he  could  save 
the  limb,  and  it  turns  oat  that  in  that  he  was  mistaken.  But 
there  is  no  pretense  that  this  was  other  than  the  honest  opinion 
of  Dr.  Griffiths.  There  is  no  proof  that  he  made  such  state- 
ments to  induce  the  settlement,  or  that  he  acted  in  the  interest 
of  appellant  to  bring  about  the  compromise.  It  is  a  fact, 
however,  that  Griffiths  was  employed  by  appellant  to  treat 
appellee's  injuries.  The  grandson  who  witnessed  the  contract 
of  compromise  says  that  appellee  understood  that  he  was  set- 
tling for  his  injury.  After  the  compromise  agreement  bad 
been  made,  and  appellee  had  been  carried  home,  he  was  visited 
by  various  friends.  The  testimony  of  none  of  these  witnesses 
shows  that  appellee  was  of  unsound  mind.  The  most  that 
they  would  say  is  that  they  did  not  think  bim  capable  of 
attending  to  important  business  matters.  On  the  other  hand, 
there  are  several  witnesses,  including  all  the  physicians  and 
nurses  at  the  hospital,  who  say  that  bis  mind  was  clear,  and 
as  good  as  ever,  though  his  health  was  poor.  It  is  shown 
without  contradiction  that  appellee,  in  speaking  of  the  com- 
promise, said  that  be  thought  that  the  easiest  way  was  the 
best,  and  he  compromised.  This  was  in  the  summer  after 
appellee  had  gone  to  bis  home  in  Indiana.  When  it  is 
remembered  that  while  at  the  hospital  appellee  gave  a  deposi- 
tion in  an  important  case,  and  paid  out  the  money  obtained 
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by  the  compromise  to  various  persons  for  land  and  work  and 
material,  and  loaned  some  of  it  oat,  and,  on  the  other  band, 
the  conflict  in  the  testimony  of  the  witnesses  as  to  whether 
appellee's  mind  was  as  good  as  usual,  yet  no  one  saying  it  was 
more  than  impaired,  we  conclude  that  the  verdict  was  con- 
trary to  the  evidence  on  this  point.  The  weight  of  the  evi- 
dence as  to  the  fairness  of  the  compromise  agreement  as  well 
as  to  ratification  is  so  strongly  in  favor  of  appellant  that  the 
court  should  have  set  aside  the  verdict  and  awarded  a  new 
trial. 

(Question  of  practice  omitted.) 

There  is  complaint  as  to  the  instructions  given,  but  a  ma- 
jority of  the  court  are  of  opinion  that  there  is  no  error  in  the 
instructions,  bnt  that  tbey  fairly  present  the  law  of  the  case. 
But  because  the  verdict  is  against  evidence  on  the  issues 
ol  compromise  and  ratification,  the  judgment  appealed  from  is 
reversed,  and  cause  remanded  for  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 


Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hay. 

( Court  of  Civil  Appeals  of  Texas,  Feb,  22, 1902.) 

[67  S.  W.  Rep.  171.] 

Injury  to  Passengei — Negligence— Instruction*. 

In  an  action  for  injuries  to  a  passenger,  an  instruction  author- 
izing recovery  if  defendant  was  negligent  in  moving  a  car  or  in  hav- 
ing an  improperly  constructed  platform,  if  the  plaintiff's  injury  wua 
caused  by  such  movement  or  the  defective  platform,  is  erroneous 
because  authorizing  recovery  if  defendant  was  negligent  in  moving 
the  car,  and  plaintiff  wa»  injured  by  the  defective  platform. 
Same— Contributory  Negligence — Instructions. 

An  instruction  to  find  for  defendant  if  plaintiff,  in  alighting-  from 
the  car,  jumped  from  the  side  door,  instead  of  leaving  by  the  steps, 
if  this  was  negligence,  does  not  properly  submit  the  real  questions, — 
whether  a  prudent  man  would  have  remained  in  the  car,  or,  if  not, 
would  have  left  it  at  the  time,  place,  and  manner  plaintiff  did. 

Appeal  from  district  court,  Grayson  county ;  Rice  Maxcy, 
Judge.  . 

Action  by  A.  D.  Hay  against  the  Missouri,  Kansas  St  Texas 
Railway  Company  of  Texas.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 

Randell  &  Wood,  for  appellee. 

TEMPLETON,  J.  The  appellee  was  employed  in  the  rail- 
way mail  service  of  the  United  States,  his  route  extending  over 
the  line  of  appellant's  road  from  Denison  to  Taylor.  A  train 
on  which  he  was  working  reached  Taylor  about  4  o'clock  on 
the  morning  of  April  12,  1000.  It  was  the  custom,  as  soon  as 
the  mail  was  unloaded,  to  detach  the  mail  car  at  that  point,  the 
remainder  of  the  train  proceeding  without  such  car.     When 
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the  train  arrived  at  the  station  on  the  occasion  in  question, 
appellee  at  once  opened  the  side  door  of  the  mail  car,  and 
began  potting  oat  the  mail  Before  he  bad  completed  this 
work,  the  employees  of  appellant  in  charge  of  the  train 
uncoupled  the  mail  car,  and  it  was  moved  forward  preparatory 
to  cutting  it  out  of  the  train.  Appellee  thereupon  sprang  ont 
of  the  side  door  of  the  mail  car  onto  the  depot  platform,  fell, 
and  was  injured.  There  was  evidence  tending  to  show  a 
necessity  for  him  to  remain  with  the  mail  which  had  been  put 
off,  and  also  that  the  platform  was  improperly  constructed  and 
unsafe,  in  that  the  planks  constituting  the  floor  thereof  were 
of  uneven  thickness.  Appellee  brought  suit  on  account  of  his 
injuries,  and  recovered  a  judgment,  from  which  this  appeal  is 
prosecuted.  The  grounds  of  negligence  charged  against  appel- 
lant were  that  the  mail  car  was  moved  forward  prematurely, 
and  that  the  platform  was  defective  and  unsafe.  In  that  par- 
agraph of  the  charge  of  the  court  wherein  the  plaintiff's  theory 
of  the  case  was  submitted  to  the  jury  the  following  language 
is  found:  "And  if  you  believe  from  the  evidence  that  either 
the  acts  of  employees  in  moving  and  starting  said  car,  if  you 
believe  they  did  start  and  move  it  at  said  time,  or  the  act  of 
defendant  in  constructing  the  platform  with  planks  of  nneven 
thickness,  if  you  believe  it  was  so  constructed,  amounted  to 
a  failure  on  the  part  of  defendant  to  use  that  degree  of  care 
which  an  ordinarily  prudent  person  would  have  exercised  under 
the  same  or  similar  circumstances,  and  if  you  further  believe 
from  the  evidence  that  the  starting  or  moving  of  the  car  and 
the  unequal  thickness  of  the  planks  of  the  platform,  either  or 
both,  was  or  were  the  direct  and  proximate  cause  of  the  in- 
juries, if  any.  received  by  plaintiff,  *  *  *  you  will  find 
for  the  plaintiff."  In  effect,  this  charge  authorized  a  recovery 
by  the  plaintiff  if  the  defendant  was  negligent  in  moving  the 
car,  or  in  having  an  improperly  constructed  platform,  if  his 
injuries  were  caused  either  by  the  movement  of  the  car  or  by 
the  uneven  thickness  of  the  planks  of  the  platform.  In  other 
words,  the  jury  was  authorized  to  find  for  the  plaintiff  if  they 
believed  that  the  defendant  was  negligent  only  in  respect  to 
moving  the  car  and  the  injury  was  caused  on  account  of  the  con- 
dition of  the  platform  alone,  or  if  they  believed  that  the 
defendant  was  negligent  only  in  regard  to  the  platform  and  the 
injury  was  caused  by  the  movement  of  the  car  alone.  To 
state  the  propositions  differently,  the  charge  permitted  a  ver- 
dict for  the  plaintiff  if  his  injuries  resulted  from  a  cause  in 
respect  to  which  the  defendant  was  not  negligent.  Of  course, 
such  proposition  is  not  the  law,  and  the  able  trial  judge  did 
not  intend  to  so  instruct  the  jury,  but  the  charge  as  drawn  is 
clearly  susceptible  of  such  construction,  and  is  therefore 
erroneous.  The  error  cannot  be  held  immaterial,  and,  being 
affirmative  in  its  nature,  is  ground  for  reversal,  even  though 
no  special  charge  relating  to  the  matter  was  requested  by 
appellant. 
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It  is  insisted  by  appellee  that  the  charge  under  considera- 
tion is  similar  to  the  charge  which  was  approved  in  the  Mc- 
Clain  Case,  8o  Tex.  85.  1 5  S.  W.  789.  We  do  not  so  regard 
it.  In  that  case,  McClain.  a  fireman,  was  injured  by  the 
derailment  of  the  engine.  It  was  alleged  that  the  engine  was 
equipped  with  a  defective  wheel  and  insufficient  brake,  which 
constituted  negligence  and  cansed  the  accident.  The  charge 
there  approved  was  to  the  effect  that,  if  the  wheel  was  defect- 
ive or  the  brake  insufficient,  thereby  rendering  it  unsafe  to 
operate  the  engine,  and  either  the  defective  wheel  or  insuffi- 
cient brake,  or  both  combined,  caused  the  whole  engine  to 
leave  the  track,  and  if  the  company,  when  it  sent  out  the 
engine,  knew,  or  by  the  exercise  of  ordinary  care  would  have 
discovered,  the  particular  defect  or  insufficiency  which  Cansed 
the  derailment,  then  the  plaintiff  was  entitled  to  recover.  It 
is  manifest  that  such  charge  authorized  a  verdict  for  the  plain- 
tiff only  in  case  the  jury  found  that  the  defendant  was  negli- 
gent in  the  very  particular  or  particulars  to  which  the  accident 
was  attributable.  The  charge  given  in  that  case  is  easily  dis- 
tinguishable in  this  respect  from  the  charge  given  in  the  case 
at  bar. 

In  submitting  the  issue  of  contributory  negligence  the  court 
used  the  following  expression:  "If  you  believe  from  the  evi- 
dence that  plaintiff,  in  alighting  from  said  car,  jumped  from 
the  side  door  thereof  to  the  platform,  instead  of  leaving  the  car 
at  the  steps  thereof,  and  you  further  believe  that  in  so  alighting 
from  said  car  *  *  *  plaintiff  was  guilty  of  negligence, 
*  *  *  you  should  find  for  defendant. "  On  this  issue  tho 
real  questions  were  whether  or  not  an  ordinarily  prudent  per- 
son, situated  as  was  the  plaintiff,  would  have  remained  in  the 
car,  and,  if  not,  whether  he  would  have  left  the  car  at  the 
time  and  place  and  in  the  manner  plaintiff  left  it.  The  charge 
does  not  properly  submit  these  questions.  The  jury  may  have 
inferred  from  the  charge  given  that  the  plaintiff  was  justified 
in  leaving  the  car  in  any  event,  and  that  the  only  question  to 
be  determined  was  whether  he  should  have  gone  ont  of  the 
car  and  down  the  steps  instead  of  leaping  out  at  the  side  door. 
The  charge  should  have  been  so  framed  as  to  exclude  such  in- 
ference. 

The  judgment  is  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 

United  Railways  &  Electric  Co.  ».  Hardestv. 

(Court  of  Appeals  of  Maryland ',  March  6,  1902.) 
[51  Atl.    Rep.  406.] 
Railways— Passenger— Payment  of    Fare— Detached    Coupon— Expul- 
sion .* 
Plaintiff's  wife  purchased  a  coupon  book  from    defendant,  good  for 
20  rides  between  specified  stations.     It  was  stipulated  on  the  coupons 
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that  they  would  not  be  good  unless  detached  by  the  conductor.  Plain- 
tiff tore  out  of  the  book  a  coupon,  leaving-  the  book  with  his  wife, 
and  presented  the  coupon  to  the  conductor,  who  rang  up  a  fare,  and 
then  demanded  that  the  book  be  shown  him.  Plaintiff  said  he  could 
not  show  it.  After  the  demand  was  repeated  several  times,  the  con- 
ductor said  he  would  have  to  put  plaintiff  off  if  the  book  was  not 
shown,  to  which  plaintiff  replied,  "You  can  put  me  off  the  car,  I 
suppose,  but  I  cannot  show  you  the  book,"  and,  when  asked  to  walk 
off,  said  he  would  have  to  be  put  off.  The  conductor  then  took  hold 
of  plaintiff  and  put  him  off.  The  conductor  did  not  demand  a  cash 
fare,  nor  did  plaintiff  tender  any  payment,  except  such  coupon :  held, 
that  plaintiff  was  not  entitled  to  recover  damages  for  such  ejcpul- 

Appeal  from  Baltimore  city  court;  Henry  Stoekbridge, 
Judge. 

Action  by  Robert  F.  Hardesty  against  the  United  Railways 
&  Electric  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE, BOYD,  PAGE,  PEARCE,  SCHMUCKER,  and 
JONES,  JJ. 

Fielder  C.  Slingluff  and  George  D.  Penniman,  for  appellant. 

Howard  Bryant,  for  appellee. 

McSHERRY,  J.  The  single  question  raised  on  this  record 
is  presented  by  the  prayers  for  instructions  to  the  jury.  These 
are  the  facts:  The  appellee.  Dr.  Hardesty,  lived,  with  bis 
family,  at  West  Arlington.  His  wife  purchased  in  her  own 
name  what  is  called  a  "20-trip  coupon  book,"  which  entitled 
the  person  named  and  those  described  therein  to  ride,  subject 
to  certain  conditions,  on  the  electric  railway  of  the  appellant 
between  West  Arlington  and  Baltimore.  The  coupon  book 
was  issued  by  the  appellant  company  at  a  reduced  rate.  In 
consideration  of  the  reduced  rate,  the  purchaser  agreed  to 
comply  with  the  reasonable  regulations  of  the  company.  The 
coupon  book  declares  that  "each  undetached  coupon  of  this 
book  will  entitle  Mrs.  R.  F.  Hardesty,  a  householder,  or  mem- 
ber of  her  immediate  family,  or  a  servant  therein,  to  ride" 
over  specified  line  of  the  appellant's  railway,  "between  the 
points  and  in  the  direction  named  in  the  coupon,  and  in  accord- 
ance with  the  conditions  of  the  contract  in  back  of  book."  It 
was  further  stipulated  on  the  coupons  that  they  would  not  be 
"good  unless  detached  by  the  .conductor. ' '  On  December  24, 
1890,  Dr.  Hardesty  and  his  wife  used  this  coupon  ticket  in  go- 
ing from  West  Arlington  to  Baltimore.  After  reaching  Balti- 
more the  doctor  tore  out  of  the  book  coupons  for  a  return  trip 
from  Baltimore  to  West  Arlington,  and  handed  back  the  book 
to  bis  wife.  Later,  on  the  same  day,,  but  not  in  company 
with  his  wife,  he  boarded  a  car  going  to  bis>home.  There  is 
a  flat  conflict  in  the  evidence  as  to  what  occurred  when  the 
conductor  demanded  from  the  appellee  his  fare ;  but,  as  the 
case  is  presented  on  the  prayers  of  the  defendant,  the  version 
given  by  the  plaintiff  and  his  witnesses  must  be  accepted  as 
correct      According   to   that  version,  when   the  conductor 
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demanded  the  appellee's  fare  the  latter  banded  him  one  of  the 
previously  detached  coupons,  which  the  conductor  received, 
and  then  rang  np  the  fare,  but  immediately  said  to  the  appel- 
lee, "Yon  will  have  to  show  the  book."  The  appellee  re- 
plied, "I  cannot  show  yon  the  book,"  and  the  conductor 
.  answered,  "Yon  will  have  to  show  the  book,"  and  the  appel- 
lee responded,  "I  cannot  show  it  to  yon,"  and  thereupon 
the  conductor  said,  "I  will  have  to  pot  you  off  the  car." 
The  appellee  then  said,  "You  can  put  me  off  the  car,  I 
suppose,  but  I  cannot  show  yon  the  book."  After  some  con- 
versation with  the  motorman  the  conductor  returned,  and 
again  asked  the  appellee,  "Will  you  walk  off  the  car?"  and 
the  appellee  replied,  "I  won't  walk  off  the  car.  You  will  have 
to  pat  meofi."  The  appellee  testified  that  the  conductor 
"then  took  hold  of  me  and  put  me  off  the  car."  When  the 
appellee  got  off  the  car  he  waited  about  15  minutes  on  the 
sidewalk  for  the  next  car,  which  he  took,  and  upon  which  he 
paid  his  fare.  The  appellant  asked  that  the  case  be  taken 
from  the  jury  on  the  ground  that  there  was  no  legally  sufficient 
evidence  to  entitle  the  appellee  to  recover.  This  request  was. 
refused,  and  the  jury  returned  a  verdict  for  $400,  upon  which 
judgment  was  entered  in  favor  of  the  appellee,  and  from  that 
judgment  this  appeal  was  taken. 

It  is  clear  and  indisputable,  we  think,  that  the  appellee  had 
no  right  whatever  to  ride  on  the  detached  coupon.  It  was 
not  an  ordinary  railway  ticket.  Under  the  specific  terms  of 
the  contract  embodied  in  the  ticket,  a  detached  coupon  was. 
wholly  void.  That  was  a  regulation  which  the  company  had 
the  power  to  make,  and  one  to  which  the  purchaser  of  the 
ticket  expressly  agreed.  As  a  token  of  the  holder's  right  to 
ride  on  the  car,  the  detached  coupon  was  of  no  more  value 
than  a  slip  of  blank  paper  would  have  been.  The  holder  of 
the  coupon  was  bound  to  know  this,  and  he  was  equally  bound 
to  know  that  the  tender  of  a  detached  coupon,  even  if  taken 
up  by  the  conductor,  was  no  more  a  payment  of  the  car  fare 
than  the  tender  and  acceptance  of  a  counterfeit  coin  would 
have  been.  "The  ticket,"  this  court  has  said  in  speaking  of 
a  limited  and  reduced  rate  ticket,  "is  necessarily  the  conclusive 
evidence  of  the  nature  and  extent  of  the  passenger's  right. "" 
Railroad  Co.  v.  Stocksdale,  S3  Md.  253,  34  AtL  88a  As  the 
detached  coupon  was  void  by  the  very  terms  of  the  contract, 
it  was  no  ticket ;  and  as  Dr.  Hardesty  had,  therefore,  presented 
no  ticket  at  all,  he  obviously  bad  no  right  to  ride  on  the  car 
unless  be  paid  his  fare.  The  fact  that  the  conductor  had  rung 
up  the  void  coupon,  as  though  it  had  been  a  valid  coupon,  did 
not  make  it  what  it  was  not,  and  clearly  did  not  give  the  pas- 
senger a  right  to  be  transported,  when  his  right  to  be  carried 
on  the  car  depended  altogether  on  his  complying  with 
the  rules  by  paying  his  fare,  and  did  not  depend  on  the  fact 
that  the  conductor  had  rung  up  the  fare,  as  paid,  when  it  had 
not  in  reality  been  paid.     He  was  not,  therefore,  entitled  to 
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be  carried  as  a  passenger.  If  this  be  so,  the  conductor  bad 
the  right  to  eject  him  from  the  car,  unless  before  doing  so  he 
was  obliged  to  demand  from  the  appellee,  and  be  refused,  the 
payment  of  the  fare  in  cash.  This  is  the  pivotal  point  of  the 
case.  On  the  part  of  the  appellee  it  is  insisted,  and  the  effect 
of  the  instruction  given  in  the  trial  court  at  the  instance  of  the 
plaintiff  is,  that,  before  the  conductor  could  rightfully  expel 
the  plaintiff  from  the  car,  he  was  bound  to  ask  him  to  pay  his 
fare  in  cash,  and  that  not  until  after  such  a  request  bad  been 
made,  and  not  until  after  the  plaintiff  had  refused  to  comply 
with  it,  conld  the  conductor  eject  the  passenger.  In  other 
words,  having  once  demanded  the  appellee's  fare,  and  having 
received  n  worthless  ticket  instead  of  the  fare,  the  conductor 
was  legally  bound  to  make  a  second  demand  before  removing 
the  passenger  from  the  car.  Is  that  contention  legally  sound? 
When  the  appellee  was  told  that  his  detached  coupon  was 
worthless  unless  he  exhibited  the  book  from  which  it  had  been 
taken  (and  this  was  a  fact  that  the  face  of  the  ticket  disclosed), 
why  was  it  any  more  the  duty  of  the  conductor  to  ask  for  the 
fare  in  cash,  than  it  was  the  duty  of  the  passenger  to  volun- 
tarily tender  it  in  cash?  The  passenger  knew  that  he  had  no 
right  to  ride  without  paying  in  some  way.  It  is  a  matter  of 
common  knowledge,  of  which  the  court  will  take  judicial 
notice,  and  of  which  the  public  are  bound  to  take  notice,  that 
railroad  passenger  trains  are  operated  to  carry  passengers  for 
hire.  Condranv.  Railroad  Co.,  14  C.  C.  A.  506,  67  Fed.  522, 
28  L.  R.  A.  749.  There  were  but  two  ways  in  which  he  could 
pay, — either  by  ticket  or  in  cash.  When  he  tendered  the  one, 
and  was  informed  that  it  was  insufficient  because  detached, 
he  knew  just  as  well  as  the  conductor  knew  that  his  right  to 
remain  on  the  car  depended  on  bis  doing  the  only  other  thing 
he  conld  do,  viz.,  .paying  his  fare  in  cash.  If  he  knew  this, — 
and  he  was  bound  to  know  it,  and  therefore  must  be  held  to 
have  known  it, — what  possible  reason  can  be  assigned  for 
holding,  as  matter  of  law,  that  the  company,  though  its  con- 
ductor, was  legally  bound  to  ask  the  passenger  to  do  precisely 
what  the  latter  knew  be  was  obliged  to  do?  And  how  can  the 
failure  of  the  conductor  to  ask  the  passenger  to  pay  a  fare, 
which  the  passenger  was  well  aware  he  was  required  to  pay  if 
he  wished  to  remain  on  the  car  after  he  had  refused  to  exhibit 
the  book,  relieve  the  passenger  from  the  obligation  to  volun- 
tarily pay  the  fare?  The  right  of  a  carrier  of  persons  to  collect 
fares  and  to  receive  them  does  not  depend  on  the  fact  that  th*e 
conductor  or  other  servant  demands  the  fare.  The  right  to 
collect  and  receive  fare  arises  out  of  the  circumstance  that  the 
passenger  enters  the  conveyance  for  the  purpose  of  being  car- 
ried therein.  By  entering  the  conveyance  for  that  purpose 
he  agrees  to  pay  the  fare,  and  the  duty  to  pay  it  is  thereby 
imposed.  Morally  and  legally  he  is  as  much  bound  to  pay  the 
fare  when  not  demanded  as  he  is  when  it  is  demanded  of  him, 
because  the  duty  to  pay  has  not  its  origin  in  the  demand  for 
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payment ;  and  a  further  failure  to  demand  it  cannot,  conse- 
quently, be  treated  as  giving  him  a  right  to  be  transported 
gratuitously.  This  being  so,  the  primary  and  continuing 
obligation  is  obviously  on  the  passenger  to  pay  the  fare.  The 
demand  for  it  by  the  carrier  is  made  with  a  twofold  view,  viz. ; 
First,  for  the  convenience  of  the  passenger,  to  save  him  the 
annoyance  of  himself  seeking  the  conductor  to  deliver  the 
ticket  or  fare  to  the  latter;  and,  secondly,  for  the  protection 
of  the  company  against  individuals  who  would  not  scruple  to 
ride  without  paying  if  they  could  evade  making  payment. 
But  neither  of  these  considerations  can  be  converted  into  or 
treated  as  a  requirement  that  when  a  demand  has  been  once 
made  for  a  fare,  and  has  not  been  complied  with,  or,  what  is 
the  same  thing,  has  been  complied  with  by  the  delivery  of  a 
worthless  ticket,  which  the  holder  was  bound  to  know 
was  worthless,  the  conductor  must  make  a  new  demand  before 
the  passsenger  can  be  expelled.  None  of  the  cases  relied  on 
by  the  appellee  support  the  contention,  as  will  be  seen  in  a 
moment,  and  it  has  not  been  shown  that  the  rules  of  the 
company  require  such  a  demand  to  be  made. 

Whilst  the  doty  to  pay  the  fare  does  not  originate  in  or  rest 
upon  the  demand  for  it,  there  can  be  no  expulsion  of  a  traveler 
for  not  paying  nntil  he  has  refused  to  pay,  and  there 
cannot  be  a  refusal  until  there  has  been  a  demand  of 
some  kind.  Jn  the  case  at  bar  there  was  a  demand;  but 
■  there  was  no  second'  demand,  and  the  expulsion  of  the 
appellee  without  making  a  second  demand  is  the  sole 
basis  upon  which  the  case  of  the  appellee  must  rest.  Three 
cases  have  been  cited  by  the  appellee's  counsel.  They 
are  Railroad  Co.  v.  Kirby,  88  Md.  409,  41  Atl.  777;  Railroad 
Co.  v.  Stocksdale.  83  Md.  252,  34  Atl.  880;  and  Railroad  Co. 
v.  Hoefiich,  62  Md.  304,  50  Am.  Rep.  223,  In  the  first  the 
plaintiff  was  riding  in  an  express  train  on  a  ticket  alleged  not 
to  be  good  on  that  train,  but  which  was  in  fact  good  there. 
When  he  presented  the  ticket  the  conductor  refused  to  accept 
it.  Afterwards  the  conductor  demanded  the  ticket,  and  when 
the  passenger  refused  to  surrender  it  the  conductor  demanded 
the  fare,  and  this  the  passenger  refused  to  pay,  whereupon  be 
was  ejected  from  the  train.  This  court  said:  "The  jury 
should  have  been  instructed  that,  although  they  should  find 
that  the  conductor  had  refused  the  ticket  in  the  front  car,  yet 
if  he  afterwards,  and  before  ejecting  the  plaintiff,  demanded 
the  ticket  or  the  payment  of  the  fare,  and  that  plaintiff  refused 
both  demands,  and  that  thereupon  he  ejected  the  plaintiff 
because  he  would  do  nothing,  there  could  be  no  recovery." 
In  the  second  case  the  plaintiff  was  traveling  on  an  expired  lim- 
ited ticket.  The  conductor  refused  to  accept  it,  and  demanded 
the  payment  of  the  fare.  Upon  the  plaintiff  refusing  to  pay. 
he  was  expelled  from  the  train.  We  said:  "If  the  plaintiff 
was  not  entitled  to  travel  on  the  ticket  so  offered  by  him,  and 
refused  to  pay  the  fare  when  demanded,  then  his  ejectment 
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from  the  train  was  lawful,  and  no  damages  therefor  can  be 
recovered  in  an  action  of  tort."  In  both  cases,  as  in  a  great 
many  others  that  might  have  been  cited,  a  demand  for  the  pay- 
ment of  the  fare  in  money  had  actually  been  made  by  the 
conductor,  and  it  was  made  after  he  had  refused  to  accept  the 
previously  tendered  ticket;  but  in  neither  case  was  it  held  or 
intimated  that  such  a  demand  was  a  necessary  prerequisite  to 
the  expulsion  of  the  passenger.  No  such  proposition  was  in- 
volved. The  language  used  in  the  two  opinions,  and  just 
above  quoted,  had  relation  to  the  facts  in  evidence;  but  it 
does  not  purport  to  lay  down,  as  a  rule  of  law,  that  there  was 
an  obligation  to  make  the  second  demand  before  ejecting  the 
traveler.  The  third  case  was  one  in  which  the  plaintiff,  who 
had  a  ticket  and  had  delivered  it  to  the  conductor,  was  accom- 
panied by  her  sister,  a  child  of  II  years  of  age,  for  whom  the 
plaintiff  had  bought  no  ticket.  When  the  conductor  inquired 
as  to  the  age  of  the  child,  and  was  informed  by  the  plaintiff, 
he  stated  that  the  plaintiff  would  be  required  to  pay  half  fare 
for  her.  This  the  plaintiff  refused  to  do,  and  both  she  and  the 
child  were  put  off  the  train.  That  case  bears  no  analogy  to 
this.  It  was  the  ordinary  case  of  a  refusal  to  pay  a  fare  when 
demanded.  In  nearly  all  the  reported  cases, — and  they  are 
very  numerous  indeed, — -it  will  be  found  that  there  was  in  fact 
a  demand  by  the  conductor  for  the  payment  of  the  fare  in 
money  after  he  had  refused  to  accept  a  worthless  or  expired 
ticket;  and  the  decisions,  as  far  as  respects  the  right  of 
recovery,  turned  not  upon  the  duty  of  the  conductor  to  make 
such  a  demand  before  expelling  the  passenger,  but  upon  the 
question  as  to  whether  the  ticket  which  be  bad  refused  to 
accept  was  a  valid  ticket  or  not ;  and  in  no  way  do  they  even 
suggest  (much  less,  determine)  that  it  was  necessary  for  him 
to  make  such  a  demand,  or  that  it  was  any  more  obligatory,  in 
law,  for  him  to  make  a  demand  of  that  sort,  before  ejecting  the 
traveler,  than  it  was  incumbent  on  the  passenger  to  voluntarily 
tender  the  fare.  The  following  cases,  among  others,  may  be 
consulted:  Railroad  Co.  v.  Blocher,  27  Md.  277;  McClure  v. 
Railroad  Co.,  34  Md.  532,  6  Am.  Rep.  345;  Johnson  v.  Rail- 
road Co.,  63  Md.  106;  Railroad  Co.  v.  Rice,  62  Md.  xv. ;  Id., 
64  Md.  63,  21  Atl.  97;  Boylan  v.  Railroad  Co.,  132'  U.  S.  146, 
10  Sup.  Ct.  so.  33  L  Ed.  200.  And  it  will  be  found  that  the 
question  involved  on  this  appeal  was  neither  suggested  on  the 
records,  nor  did  it  arise  on  the  facts,  and  consequently  it  was 
not  directly  nor  incidentally  decided.  A  railroad  company  may 
eject  from  its  accommodations  all  persons  who  refuse  compli- 
ance with  its  reasonable  regulations,  ig  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  003.  This  has  been  so  often  announced  by  the 
courts  that  it  may  be  said  to  have  become  axiomatic  law.  A 
conditon  printed  on  a  reduced  rate  ticket  to  the  effect  that  a 
coupon  affixed  thereto  shall  be  invalid  unless  detached  by  the 
conductor  is  nndonbtedly  a  reasonable  regulation.  25  Am. 
&  Eng.  Enc.  Law  (1st  Ed. )  1090,  and  cases  in  notes  2-4.  An 
2  R  R  R— 9 
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attempt  to  use  a  previously  detached  coupon,  and  a  refusal  to 
exhibit  the  book  from  which  it  had  been  taken,  clearly  forfeit 
the  right  of  the  holder  to  proceed  farther  on  the  car.  Hib- 
bard  v.  Railroad  Co.,  IS  N.  Y.  455.  If  his  right  to  remain  on 
the  car  is  thus  forfeited  by  his  own  act,  it  was  lawful  to  eject 
him,  and  he  could  avoid  expulsion  only  by  paying  or  offering 
to  pay  his  fare.  Therefore,  if  be  wished  to  remain  in  the  car, 
the  duty  was  on  him  to  tender  bis  fare  to  the  conductor,  in 
the  absence  of  any  rule  of  the  company  requiring  the  con- 
ductor to  demand  the  fare.  There  is  no  evidence  that  there  is 
such  a  rule.  The  case  of  Railway  Co.  v.  James,  82  Tex.  306, 
iS  S.  W.  589,  15  L.  R.  A.  347,  throws  some  light  on  the  ques- 
tion. James  boarded  a  train  of  the  railway.  His  ticket 
entitled  him  to  ride  to  Atlanta.  He  fell  asleep  on  the  train 
and  passed  Atlanta.  When  the  conductor  went  through  the 
train  after  having  passed  Atlanta,  he  asked  James  if  he  did 
not  wish  to  get  off  at  Atlanta,  and,  having  been  answered  in 
the  affirmative,  he  stopped  the  train  to  put  him  off.  James 
testified  that  he  told  the  conductor  after  looking  out  of  the  car 
window  that  "we  were  in  Black  Bayou  bottom,  one  and  a  half 
or  two  miles  from  Atlanta ;  *  *  *  that  I  did  not  want  to 
get  off  there.  I  asked  the  conductor  to  let  me  go  on  to  the  next 
station," — but  the  conductor  put  him  off.  There  was  no  evi- 
dence that  the  plaintiff  offered  to  pay  his  fare  to  the  next 
stopping  place,  and  it  nowhere  appears  in  the  report  of  the 
case  that  the  conductor  demanded  fare  from  the  plaintiff  to 
the  next  station.  The  railroad  company  asked  the  court  to 
charge  the  jury  to  the  effect  that  it  was  not  the  duty  of  the 
company  to  carry  the  plaintiff  to  the  next  station  unless  he 
paid  or  offered  to  pay  bis  fare  to  that  point,  and  also  that, 
unless  the  plaintiff  tendered  or  offered  to  pay  bis  fare  to  the 
next  station,  the  conductor  had  the  right  to  put  him  off.  The 
trial  court  refused  to  charge  the  jury  in  the  way  thus  requested, 
and  on  appeal  the  supreme  court  of  Texas  said:  "We  are  of 
opinion  that  this  was  error.  The  plaintiff's  own  neglect  led 
to  his  being  carried  beyond  his  destination.  He  was  not  en- 
titled to  a  free  passage  to  the  next  station.  He  could  have 
acquired  that  right  by  paying  or  offering  to  pay  the  fare.  A 
formal  tender  was  not  necessary,  nor  even,  perhaps,  a  specific 
offer  to  pay.  But  a  mere  willingness  to  pay,  unaccompanied 
by  a  move  or  act  calculated  to  suggest  to  the  conductor  his 
desire  to  do  so,  was  not,  in  our  opinion,  sufficient  to  place  the 
conductor  in  the  wrong  in  ejecting  him  from  the  train."  The 
judgment  in  favor  of  James  was  reversed.  If,  as  matter  of 
law,  the  conductor  was  bound  to  demand  the  fare  before 
expelling  the  plaintiff,  the  judgment  would  have  been  affirmed. 
See,  also.  Railroad  Co.  v.  Wysor,  82  Va.  250;  Railroad  Co.  v. 
Harris,  9  Lea,  180,  42  Am.  Rep.  668;  De  Lucas  v.  Railroad 
Co.,  38  La.  Ann.  93a 

But  we  need  not  prolong  this  judgment  by  further  citations. 
If  Dr.   Hardesty  had  tendered  the  fare  to  the  conductor,  and 
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had  then  been  expelled,  the  company  would  have  been  an- 
swerable. He  had  ample  opportunity  to  pay  the  fare,  which 
it  was  his  duty  to  pay  when  he  declined  to  show  the  coupon 
book.  His  attempt  to  ride  on  a  worthless  ticket  did  not  im- 
pose upon  the  conductor  an  obligation  to  make  a  second 
demand  for  the  fare,  but  did  require  the  holder  of  the  ticket,  if 
he  wished  to  avoid  being  ejected,  to  himself  make  tender  of  pay- 
ment. As  the  plaintiff  was  in  the  wrong  throughout,  he  bad 
no  cause  of  action  against  the  company,  and  the  case  should 
have  been  withdrawn  from  the  jury.  The  prayer  which  the 
appellant  presented,  and  which  asked  an  instruction  that  the 
verdict  should  be  for  the  defendant,  ought  to  have  been  granted. 
There- was  error  in  rejecting  it.  Because  of  that  error  the 
judgment  must  be  reversed,  and,  as  upon  the  plaintiff's  own 
showing,  he  is  not  entitled  to  recover,  a  new  trial  will  not  be 
awarded. 

Judgment  reversed,  with  costs  above  and  below,  without 
awarding  a  new  trial 

MUHLHAUSE  V.  MONONGAHELA  ST.  RY.  Co. 

{Supreme  Court  of  Pennsylvania,  Jan.  6,  1901.) 

[50  Atl.  Rep.  937.] 

Street  Railroads— Negligence — Crowd  in  Park— Question  for  Jury— 
Evidence.* 
Where  plaintiff,  while  waiting  at  a  street  car  station  in  a  park  to 
take  a  car,  was  struck  by  persona  riding  on  the  car  platform,  and 
thrown  under  the  car,  and  there  is  evidence  that  there  were  150  people 
waiting  for  the  car,  which  would  carry  but  about  half  that  number; 
that  the  car  entered  the  station  at  a  dangerous  rate  of  speed ;  that 
the  number  at  the  station  was  not  unusual ;  and  that  there  was  no 
person  or  officer  at  the  gateway  or  station  to  control  or  direct  the 
movements  of  the  crowd, — the  question  of  the  company's  negligence 
was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  Adam  Mublhause,  by  his  next  friend,  against  the 
Monongahela  Street  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Knox  &  Reed  and  J.  H.  Beal,  for  appellant 

Geo.  H.  Stengel,  for  appellee. 

MESTREZAT,  J.  Adam  C.  Muhlhause,  the  plaintiff,  a 
boy  of  14  years  of  age,  accompanied  by  his  sister  and  her  hus- 
band, boarded  a  car  of  the  defendant  corporation  at  Smithfield 
street  and  Fifth  avenue,  in  Pittsburg,  about  S  o'clock  on 
Sunday  evening,  September  9,  1900,  with  the  intention  of 
making  a  continuous  trip  to  Kennywood  Park  and  return. 
This  park  is  a  pleasure  resort,  and  about  11  miles  from  the 
heart  of  the  city.  On  the  day  of  this  occurrence  a  concert 
was  to  take  place  at  the  park,  and  it  had  been  extensively 

*See  notes  at  end  of  case. 
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advertised  by  the  defendant  corporation.  A  large  crowd  of 
people  visited  the  park  during  the  day  and  evening.  The 
street  railway  runs  from  the  city  to  and  through  the  park, 
where  it  has  doable  tracks  inclosed  by  a  fence.  There  was 
in  the  park  one  place  for  unloading  passengers  and  another 
place  for  receiving  and  loading  them.  The  places  were  used 
as  stations,  and  were  inclosed  by  fences,  with  gates  as  means 
of  ingress  and  egress.  The  inclosure  for  receiving  departing 
passengers  was  from  ico  to  130  feet  in  length,  and  extended 
back  from  the  track  about  35  feet.  The  cars  entered  the  in- 
closnre through  a  gate  across  the  track,  which  was  opened  and 
closed,  as  the  passage  of  the  cars  required.  The  plaintiff  and 
his  companions  did  not  desire  to  alight  at  the  park,  bat  in- 
tended to  remain  in  the  car,  and,  passing  around  the  loop,  to 
return  to  the  city  in  the  same  car.  On  their  arrival,  however, 
the  conductor  informed  them  that  the  rules  of  the  corporation 
required  them  to  leave  the  car,  which  they  did,  and,  walking 
through  the  park  to  the  station  for  departing  passengers,  they 
entered  it  for  the  purpose  of  taking  a  car  to  return  to  the  city. 
A  large  crowd  of  people  were  in  the  inclosnre,  intending  to 
board  the  cars  on  their  return  journey.  The  cars  entered 
and  left  the  inclosnre  about  every  2$  minutes.  After  the 
arrival  of  the  plaintiff  and  his  friends  at  the  station,  the  first 
car  which  came  into  the  place  was  too  much  crowded  for  them 
to  get  aboard,  and  the  second  car  would  not  take  them  to  their 
destination.  The  third  car  came  through  the  gate,  and  en- 
tered the  inclosure,  according  to  the  plaintiff's  witnesses,  at  a 
rapid  rate  of  speed.  At  this  time  the  boy  was  standing  be- 
tween his  sister  and  her  husband,  about  three  feet  from  the 
track,  and  about  the  length  of  a  car  from  the  gate  where  the 
car  entered.  As  soon  as  it  entered  the  gate,  the  crowd  rushed 
for  it,  and,  according  to  one  of  the  witnesses,  "they  were 
climbing  all  over  it,  and  jumping  on  and  knocking  people  down, 
and  everything  else."  As  the  car  proceeded  in  the  inclosure, 
the  people  hanging  on  it  and  projecting  from  the  running 
board  struck  Mrs.  Stevens,  the  boy's  sister,  who  fell  against 
her  brother,  and  knocked  him  under  the  car  wheel,  by  which 
his  left  foot  was  so  badly  crushed  as  to  require  amputation. 
This  action  was  brought  to  recover  damages  for  the  injuries 
sustained  by  the  boy.  At  the  close  of  the  plaintiff's  testimony 
the  court  refused  the  defendant's  motion  for  a  compulsory 
nonsuit.  Subsequently,  at  the  conclusion  of  the  defendant's 
evidence,  the  court  denied  a  prayer  for  instruction  that  under 
the  pleadings  and  evidence  the  verdict  should  be  for  the  de- 
fendant. This  is  the  only  assignment  of  error.  The  plaintiff 
claims  that  his  injuries  were  caused  by  the  negligence  of  the 
defendant  "in  the  management  and  control  of  its  passenger 
station,  and  in  causing  and  permitting  the  same  to  be  over- 
crowded in  the  operation  and  management  of  its  cars,  and  in 
permitting  and  causing  the  running  board  thereof  to  be  over- 
crowded, and  in  the  operation  and  running  of  its  car  by  reck- 
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lessly  and  negligently  running  such  overcrowded  car  into  and 
through  such  overcrowded  station  at  an  improper  and  exces- 
sive rate  of  speed. "  The  defendant  denies  these  allegations 
of  negligence,  and  asserts  that  it  had  made  its  station  as  safe 
as  it  could  possibly  be  made,  and  that  "the  injury  resulted 
not  from  anything  it  had  done,  bat  simply  because  of  the 
rudeness  and  negligence  of  certain  persons  in  attemptng  to 
get  on  the  car  before  it  came  to  a  stop."  In  determining  the 
liability  of  the  defendant  in  this  case,  we  need  not  consider 
whether  or  not  the  plaintiff  stood  to  the  carrier  in  the  relation 
of  a  passenger,  requiring  from  it  the  exercise  of  the  degree  of 
care  which  that  relation  exacts.  The  case  was  not  tried  in 
the  court  below  upon  that  theory.  The  learned  trial  judge 
held  the  defendant  corporation  only  to  the  exercise  of  ordi- 
nary care  under  the  circumstances.  This  was  the  standard  by 
which  the  acts  and  conduct  of  the  defendant  on  the  occasion  of 
the  accident  were  to  be  judged,  and  its  responsibilities  for  the 
plaintiff's  injuries  could  only  arise  on  the  finding  of  the  jury 
that  it  had  failed  in  the  performance  of  that  duty.  The  single 
assignment  of  error  raises  the  question  whether  there  was 
sufficient  evidence  to  submit  to  the  jury  to  justify  a  verdict 
that  the  defendant  had  not  exercised  ordinary  care  in  view  of 
the  dangers  to  be  apprehended  on  this  occasion.  A  carrier 
must  furnish  a  safe  and  efficient  means  of  ingress  to  and 
egress  from  its  trains.  It  is  likewise  incumbent  upon  it  to 
exercise  ordinary  care  in  protecting  from  danger  persons 
assembled  at  its  stations,  intended  to  depart  by  its  trains 
Rudeness  and  bad  manners  of  strangers  and  intending  pas- 
sengers, resulting  in  injuries,  will  not  convict  a  carrier  of 
negligence.  Such  conduct  is  not  to  be  anticipated,  and  the 
carrier  is  not  required  to  provide  against  it.  But  when  a 
street  car  company  invites  the  public  to  use  its  line  to  visit  a 
park  or  other  public  place  of  amusement  or  recreation^nd 
thereby  induces  large  crowds  of  people  to  assemble  at  its  sta- 
tions in  such  place,  the  corporation  must  use  reasonable  care 
in  handling  the  people  and  in  protecting  them  from  injuries 
arising  from  the  conduct  of  the  crowd  in  entering  and  leaving 
its  cars.  I  Fet  Carr.  §  102.  That  many  people  will  collect 
at  the  stations  on  such  occasions,  the  corporation  must  antici- 
pate, and  it  is  obligatory  on  it  to  see  that  its  station  accom- 
modations and  means  for  assuring  the  safety  of  its  intending 
passengers  are  commensurate  to  the  crowd  which  is  likely  to 
assemble.  It  is  the  experience  of  every  one,  and  especially 
of  those  who  operate  street  cars,  that  large  bodies  of  people 
awaiting  transportation  rush  on  the  car  to  secure  seats  imme- 
diately on  its  arrival  at  the  station,  regardless  of  consequences 
to  individuals;  and  this  is  true  of  all  classes  of  people.  This 
fact  the  corporation  is  presumed  to  know,  and  to  use  proper 
care  in  controlling  the  crowd  and  guarding  against  the  dangers 
arising  from  its  probable  conduct.  What  means  shall  be 
employed  to  insure  the  safety  of  persons  on  such  occasions 
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most  be  left  to  the  corporation,  subject,  however,  when  the 
question  is  raised,  to  the  approval  or  disapproval  of  the  proper 
legal  tribunal. 

Id  the  case  in  hand  the  learned  trial  judge  instructed  the 
jury  that:  "The  place  [station  for  departing  passengers]  was 
good  enough.  It  is  not  pretended  that  the  place  was  defect- 
ive, because  it  was  not  defective,  for  the  evidence  is  that  it 
was  a  proper  arrangement.  Bat  the  point  is  whether  with 
that  arrangement  there  was  proper  care."  Kennywood  Park 
is  much  frequented  by  the  people  of  Pittsburg.  In  the  sum- 
mer many  concerts  are  held  there,  which  are  extensively 
advertised  by  the  defendant  corporation,  whose  street  car  lines 
furnish  the  means  of  transportation  to  and  from  it.  Large 
crowds  are  attracted  to  the  park  by  the  advertisements  and  in- 
ducements held  ont  by  the  defendant,  whose  can  and  stations 
are  crowded  on  such  occasions.  These  conditions  had  pre- 
vailed during  the  summer  preceding  the  Sunday  in  Septem- 
ber, 1900,  when  Adam  C.  Mublhause  was  injured.  On  the 
day  of  the  accident  from  6,000  to  8,000  people  visited  the 
park,  and  about  3,000  people  were  there  during  the  evening  of 
the  day.  This  crowd  was  not  in  excess  of  the  numbers  fre- 
quenting the  park  on  similar  occasions.  It  was  therefore 
clearly  the  duty  of  the  defendant  to  anticipate  the  size  of  the 
crowd  that  would  assemble  at  the  station  on  the  evening  of 
the  accident,  and  to  make  suitable  arrangements  for  its  con- 
trol and  management.  The  park  was  opened  in  1898,  and 
since  then  the  defendant  corporation  was  accustomed  to  carry 
these  large  crowds  to  and  from  it.  Hence  the  number  of 
people  at  the  station  on  this  occasion  did  not  surprise  the  cor- 
poration, and  was  not  beyond  what  it  should  have  foreseen. 
The  defendant  contends  that  the  arrangements  for  taking  care 
of  arriving  and  departing  passengers  had  been  carefully 
planned  by  an  experienced  engineer,  and  "that  everything 
had  been  done  that  could  be  devised  to  provide  for  the  safety 
of  the  passengers. "  It  is  conceded,  and  the  court  so  instructed 
the  jury,  that  the  place  used  as  a  station  was  safe.  It  is  not 
claimed  that  the  negligence  of  the  defendant  was  the  main- 
tenance of  an  unsafe  platform  or  station.  Nor  that  the  crowd 
in  the  rear  of  the  boy  poshed  him  against  the  moving  car. 
Bat  the  allegation  of  the  plaintiff  is  that  the  defendant  per- 
mitted its  station  and  the  running  board  of  the  car  entering 
to  be  overcrowded,  and  ran  the  car  recklessly  and  negligently 
into  the  inclosure  at  an  improper  and  excessive  rate  of  speed. 
It  is  averred  that  this  action  on  the  part  of  the  defendant  was 
the  cause  of  the  plaintiff's  injuries.  In  considering  the  only 
error  assigned  in  this  case,  we  must  assume  the  testimony  of 
the  plaintiff  to  be  true.  It  shows  that  at  the  time  of  the 
accident  there  were  150  to  200  people  at  the  station,  ready 
and  anxious  to  board  the  first  departing  car,  and  that  but  a 
single  car  entered  at  this  time  to  carry  them  to  their  destina- 
tion.    It  was  an  open  summer  car,  having  a  running  board  on 
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the  side,  and  witka-seating  capacity  of  45  and  witha  seating 
and,  standing  capacity  of  abont  double  that  number.  There 
was  no  person  in  charge  of  the  gateway  nsed  as  an  entrance  to 
the  station,  nor  was  there  any  officer  or  person  at  the  station 
to  control  or  direct  the  movements  of  the  crowd.  The  plain- 
tiff's witnesses  testified  to  this,  and  under  the  instructions  of 
the  court  the  jury  mast  have  so  found.  It  must  also  be 
assumed  as  a  fact  that  the  car  entered  and  passed  into  the  in- 
closure  at  an  excessive  rate  of  speed,  much  beyond  what  the 
safety  of  the  people  awaiting  it  permitted.  These  facts  neces- 
sarily carried  the  case  to  the  jury  on  the  question  of  the 
defendant's  negligence.  The  fence  surrounding  the  inclosure 
used  as  a  station  in  no  way  afforded  a  protection  to  the  people 
there.  The  corporation  could  have  protected  those  persons 
by  placing  a  gateman  at  the  entrance,  who  would  admit  no 
one  until  after  the  arrival  of  the  car,  and  then  only  a  sufficient 
number  of  persons  to  fill  it.  But,  instead  of  taking  this  pre- 
caution, no  one  was  in  charge  of  the  gateway,  and  all  who 
came  entered  at  their  pleasure.  The  object  in  having  the 
approach  to  the  cars  inclosed  by  a  fence  with  a  gateway  for  an 
entrance  was  evidently  to  control  large  crowds,  and  protect 
passengers  in  entering  the  cars.  It  is  no  sufficient  reason  for 
not  using  the  gate  for  this  purpose  that,  as  suggested  by 
defendant,  it  would  be  difficult  to  keep  the  crowd  outside,  and 
that  there  would  be  serious  danger  of  injury  to  women  and 
children  in  doing  so.  This,  however,  would  not  probably  nor 
necessarily  be  the  result  of  preventing  the  crowd  from  enter- 
ing the  station.  Bnt,  if  it  were,  the  injuries  resulting  from 
such  action  on  the  part  of  the  railway  could  not  be  attributed 
to  the  negligence  of  the  defendant  corporation.  It  is  quite 
apparent  that  the  plaintiff  would  not  have  been  injured  by  an 
overcrowded  car  had  there  been  admitted  to  the  station  only 
the  number  required  to  fill  the  car.  To  permit,  however,  150 
or  200  persons  anxious  to  return  home  to  go  into  the  inclosure 
used  as  a  station  platform  for  entering  a  car  with  a  seating 
capacity  of  4$  people,  at  9  o'clock  at  night,  was  an  invitation 
to  the  intending  passengers  to  create  a  state  of  affairs  that 
would  necessarily  result  in  danger.  But,  aside  from  this 
means  of  protecting  those  at  the  station,  the  corporation  could 
have  controlled  the  crowd,  and  prevented  disorder,  by  having 
a  sufficient  number  of  officers  present  at  the  station  to  direct 
the  movements  of  the  people.  It  was  not  a  lawless  crowd, 
nor  was  it  beyond  the  control  of  a  reasonable  number  of 
efficient  servants  or  officers.  The  learned  judge  practically 
told  the  jury  that  one  officer  would  have  been  sufficient  to 
prevent  the  crowd  from  jumping  on  the  car.  Had  the  crowd 
been  kept  off  the  car  until  it  stopped,  the  plaintiff  would  not 
have  been  injured.  The  failure  to  control  the  crowd  in  this 
respect,  aided  by  the  rapid  speed  at  which  the  car  was  pro- 
pelled at  the  station,  caused  the  boy  to  be  thrown  under  and 
crushed  by  the  wheels  of  the  vehicle.     The  accident  could 
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have  been  avoided  by  the  exercise  of  reasonable  care  on  the 
part  of  the  defendant  corporation,  and  it  is  therefore  respon- 
sible to  the  plaintiff  for  the  injuries  he  sustained. 

The  assignment  of  error  is   overruled,  and  the  judgment  is 
affirmed. 


CABBIBBS  OF  PASSENGERS— DDTIHS  AS  TO  STATIONS 
AND  STOPPING  PLACBS. 

By  Thbodor  Mbcaardbn. 
I.  General  Rule. 
IX  Railroads. 

A.  General  Rule. 

B.  Duty  to  Provide  Station  Homes  and  Platforms. 

C.  Duty  as  to  Stopping  Places    Unprovided    with    Platforms   and 

Station  Houses. 

D.  Duties  as  to  Safety  of  Station  Houses,  Platforms,  and  Grounds. 

1.  General  Rule. 

2.  Approaches  to  Stations. 

a.  General  Rule. 

b.  Illustrations. 

c.  More  Than  One  Way. 

3.  Station  Houses. 

4.  Station  Platforms. 

a.  General  Rule. 

b.  Defects  in  Floor. 

c.  Length,  Width  and  Elevation. 

d.  Proximity  of  Platform  to  Track. 

e.  Ingress  to  and  Egress  from  Platform. 

f.  Obstructions  on  Platform. 

g.  Snow  and  Ice  on  Platform. 

h.  Injury  by  Objects  Thrown  on  Platform. 

(1)  In  General. 

(2)  Sparks  Plying  from  Passing  Engine. 

(3)  Mail  Pouches  Thrown  on  Platform, 
i.   Runaway  Horse  on  Platform. 

5.  Platform  Facilities  on  Only  One  Side  of  Track. 

6.  Passageway   between    Train   and    Station  or  Place   of  En- 

trance and  Exit. 

a.  In  General. 

b.  Running  Trains  on  Intervening  Tracks. 

7.  Ways  to  and  from  Eating  Houses. 

8.  Transfer  Accommodations. 

9.  Premises  Contiguous  to,  though  Not   Strictly  Part  of.  Sta- 

tion Grounds. 

10.  Crowds  at  Stations. 

E.  Box  or  Stool  in  Lieu  of  Platform. 

F.  Lighting  Station  Houses,  Platforms,  and  Grounds. 

G.  When  Passengers  Are  Carried  on  Freight  Trains. 
III.  Street  Railways. 

A.  It)  General. 

B.  When  Carrier  Has  No  Control  over  Street. 

C.  When  Carrier  Is  under  Obligation  to  Repair  Street. 

I.  GENERAL  RULE. 

The  duty  of  carriers  of  passengers  is  not  at  an  end  when  they  have 
provided  safe  means  of  transportation ;  they  must  also  exercise  care 
to  furnish  safe  and  convenient  means  of  getting  on  or  off  the  vehicle 
or  vessel. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 


II.  RAILROADS. 

A.  GENERAL  RULE. 

ThuB,  the  duty  of  a  railway  carrier  is  not  at  an  end  when  it  furnishes 
*  cafe  roadbed  and  track,  cars,  engines  and  appliances ;  it  must  also 
exercise  care  in  providing-  safe  and  suitable  means  and  appliances 
for  taking  on  and  letting  off  passengers,  including  safe  ways  by 
wbich  to  approach  and  leave  its  trains,  safe  places  to  get  on  and  off, 
and,  when  necessary,  suitable  platforms  or  other  conveniences  for 
boarding  and  alighting  from  its  cars. 

United States  —  Robostelli  v.  New  York,  etc.,  R.  Co.,  33  Fed.  7%, 
34  Am.  4  Eng-  R.  Cas.  515. 

Georgia—  Georgia  R.,  etc.,  Co.  z>.  Usry,  82  Ga.  54,  8  S.  E-  186,  14 
Am.  St.  Hep.  140. 

Illinois.— Lake  Shore,  etc.,  R.  Co.  v.  Ward,  135  111.  511,  26  N. 
E.  520. 

Indiana.—  Louisville,  etc.,  R.  Co.  v.  Lucas,  119  Ind.  583,  21  N.  E. 
968.6L.  8.  A.  193;  Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  23  N. 
K.  973,  18  Am.  St.  Rep.  330,  7  L.  R-  A.  687. 

Io w a.— McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa  124,  96  Am. 
Dec.  114. 

Louisiana. — Peniston  v.  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  777,  44 
Am.  Rep.  444. 

Massachusetts.  Keefe  v.  Boston,  etc.,  R.  Co.,  142  Mass.  251,  7  N. 
E-  874,  27  Am.  &  Eng.  R.  Cas.  137. 

Michigan.  —  Bumham  v.  Wabash,  etc.,  R.  Co.,  91  Mich.  523,  52  N. 
W.  14. 

Missouri.— Eichhorn  v.  Missouri,  etc.,  R.    Co.,    130   Mo.    575,  32  S. 

'New Jersey.— Falk  v.  New  York,  etc.,  R.  Co.,  56  N.  J.  L.  380,  29 
AU.  157,  58  Am.  A  Eng.  R.  Cas.  191 ;  Delaware,  etc.,  R.  Co.  v. 
Trantwein,  52  N.  J.  L.  169,  19  Atl.  178,  41  Am.  A  Eng.  R.  Cas.  187, 
19  Am.  St.  Rep.  442,  7  L.  R.  A.  435. 

Pennsylvania.— Neslie  v.  Second,  etc.,  R.  Co.,  113  Pa.  St.  300,  6 
Atl.  72,  2?  Am.  A  Eng.  R.  Cas.  180. 

South  Carolina.— Brodie  v.  Carolina,  etc.,  R.  Co.,  46  S.  Car.  203,  24 
S.  E.  180;  Madden  v.  Port  Royal,  etc.,  R.  Co.,  41  S.  Car.  440,  19  S. 
E.  951,  20  S.  E.  65;  Madden  v.  Port  Royal,  etc.,  R.  Co.,  35  S.  Car. 
381,  14  S.  E-  713,  28  Am.  St.  Rep.  855. 

Texas.— Galveston,  etc.,  R.  Co.  v.  Thornsberry  (Tex.  1891),  17  S. 
W.  521;  St.  Louis,  etc.,  R.  Co.  v.  Finley,  79  Tex.  85,  15  S.  W.  266; 
Stewart  v.  International,  etc.,  R.  Co.,  53  Tex.  289,  37  Am.  Rep.  753,  2 
Am.  &  Eng.  R.  Cas.  497;  Texas,  etc.,  R.  Co.  v.  McLane  (Tex.  Civ. 
App.  1895),  32  S.  W.  776. 

Virg in i a.— Alexandria,  etc.,  R.  Co.  v.  Hemdon,  87  Va.  193,  12  S. 
E.  289,  15  Va.  L.  J.  118. 

Wisconsin—  McDermott  v.  Chicago,  etc.,  R.  Co.,  82  Wis.  246,  52  N. 
W.  85.  , 

Plaintiff,  unable  to  find  a  vacant  seat,  was  standing  on  the  platform 
of  the  front  car  of  a  train,  waiting  for  another  car  to  be  added,  and 
as  soon  as  the  cars  came  together  the  conductor  called,  "All  aboard," 
and  plaintiff  passed  forward  to  the  platform  of  the  car  which  had  been 
brought  up,  but,  in  doing  so,  she  fell  between  the  cars,  which  had 
come  apart  because  of  the  failure  of  the  automatic  coupling  to  work. 
There  was  a  verdict  for  plaintiff  which  was  sustained.  Lent  v.  New 
York,  etc.,  R.  Co.,  120  N.  Y.  467,  24  N.  E.  653,  44  Am.  &  Eng.  R. 
Cas.  373,  affirming  54  N.  Y.  Super.  Ct.  317. 

B.  DUTY  TO  PROVIDE  STATION  HOUSES  AND  PLATFORMS. 
It  has  been  said,  in  effect,  that  it  is  the  duty  of  a  railroad  company 

to  provide  suitable  stations  and  platforms  to  enable  persona  to  enter 
its  cars  and  passengers  safely  to  alight  when  they  have  accomplished 
their  journey.  New  York,  etc.,  R.  Co.  v.  Doane,  115  Ind.  435,  17  N.  E. 
913,  37  Am.  4  Eng.  R.  Cas.  87,  7  Am.  St.  Rep.  451,  1  L.  R.  A.  157. 
And,  again,  that  "the  carrier  owea  to  its  passenger,  while  that  rela- 
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tion  exists,  the  duty  of  providing  reasonably  safe  stations,  whether 
permanent  or  temporary,  where  he  may  await  the  arrival  of  trains." 
Conroy  v.  Chicago,  etc.,  R.  Co.,  96  Wis.  243,  70  N.  W.  486,  8  Am.  A 
Eng.  R.  Cas.,  N.  S.,  714,  38  L.  R.  A.  419.  Undoubtedly  the  due  per- 
formance of  the  general  duty  to  provide  safe  and  convenient  modes 
of  ingress  to  and  egress  from  the  trains  may  in  some  cases,  as,  for 
example,  where  the  traffic  is  extensive  or  the  stopping  place  would 
otherwise  be  unsuitable  for  the  purpose  of  receiving  and  discharging 
passengers,  require  the  carrier  to  construct  station  houses  and  plat- 
forms or  suitable  substitutes.  But  there  is  no  absolute  duty  imposed 
upon  the  carrier  to  establish  station  houses  and  platforms  at  every 
stopping  place;  the  obligation  of  the  carrier  is  discharged  when  pas- 
sengers are  afforded  reasonably  safe  and  suitable  means  for  getting 
on  and  off  trains.  And  in  some  cases  it  is  not  necessary  to  construct 
a  platform  or  other  means  for  the  ingress  or  egress  of  passengers  if 
the  ground  at  the  place  of  taking  on  and  setting  down  passengers 
affords  a  safe  means  of  alighting  from  and  boarding  trains.  Ala- 
bama, etc.,  R.  Co.  v.  Stacey,  68  Miss.  463,  9  So.  349.  Thus,  it  has 
been  held  that  a  railroad  which  is  in  the  process  of  construction  owes 
no  duty  to  one  who  takes  passage  upon  a  construction  train,  with 
knowledge  of  the  unfinished  state  of  the  road,  to  have  a  suitable 
depot  and  platform  at  the  place  of  his  destination.  Chicago,  etc, 
R.  Co.  v.  Frazer,  55  Kan.  582,  40Pac.  923,  2  Am.  &  Eng.  R.  Cas.,  N. 
S.,  206.  And  it  has  been  held  that  "at  a  mere  way  station,  where 
trains  do  not  regularly  stop  for  the  reception  and  discharge  of  pas- 
sengers, and  only  stop  when  they  are  flagged,  or  to  discharge  a  spe- 
cial passenger,  a  passenger  need  not  expect  or  rely  upon  the  company's 
having  furnished  a  platform  or  other  convenient  place  for  the  recep- 
tion and  discharge  of  passengers."  Cincinnati,  etc.,  R.  Co.  v. 
Peters,  80  Ind.  172.  A  passenger  who  was  set  down  at  a  flag  station, 
where  there  was  no  station  house  or  platform,  no  agent,  and  no  tickets 
for  sale,  was  denied  recovery  for  injuries  alleged  to  have  been  sus- 
tained through  getting  her  feet  wet  in  consequence  of  the  ground 
where  she  alighted,  though  ordinarily  in  good  condition,  being  wet 
from  much  rain.  Alabama,  etc.,  R.  Co.  v.  Stacey,  68  Miss.  463,  9 
So.  349. 

Notwithstanding  that  a  street  railway  has  provided  regular  stations 
at  convenient  intervals  on  its  road,  if  its  trains  are  stopped  at  other 
places,  although  not  especially  for  the  purpose  of  taking  on  and  set- 
ting down  passengers,  but  for  any  other  reason,  as  for  convenience 
or  necessity  in  operating  the  trains,  or  in  compliance  with  a  statutory 
duty  to  stop  when  approaching  the  track  of  an  intersecting  railroad, 
and  if  it  is  customary  for  the  public  to  enter  and  quit  the  cars  at  such 
places,  without  objection  from  the  company's  agents  or  servants,  the 
customary  use  of  such  places  receiving  and  discharging  passengers 
may  become  so  generally  known  and  well  established  as  to  impose 
upon  the  carrier  the  duty  of  maintaining  such  places  in  as  safe  and 
convenient  condition  as  the  regular  stations.  North  Birmingham, 
etc.,  R.  Co.  v.  Uddicoat,  99  Ala.  545,  13  So.  18. 

C.  DUTY    AS    TO    STOPPING    PLACES    UNPROVIDED    WITH 
PLATFORMS  AND  STATION  HOUSES. 

Although  it  may  not  be  necessary  in  a  particular  case  to  construct 
a  platform  and  station  house  for  the  reception  and  discharge  of  pas- 
sengers, the  place  must  nevertheless  be  rendered  reasonably  safe  and 
convenient.  Thus,  a  railroad  company  has  been  held  liable  for 
injuries  sustained  by  a  passenger  while  attempting  to  board  a  train 
from  the  ground,  the  distance  from  the  ground  being  thirty  inches 
or  three  feet.  Eichhorn  v.  Missouri,  etc.,  R.  Co.,  130  Mo.  575,  32  S. 
W.  993.  But  where  a  gravel  and  cement  platform  which  was  built 
on  a  level  with  the  track  and  was  no  more  than  eighteen  inches  below 
the  lowest  steps  of  the  cars,  had  been  provided  for  the  accommodation 
of  passengers  in  getting  on  and  off  trains,  and  the  conductors  of  the 
trains  and  a  man  employed  for  that  purpose  assisted  passengers  to 
get  on  and  off,  it  was  held  that  it  was   not  necessarily  negligent  for 
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the  carrier  to  fail  to  have  a  box  or  stool  upon  which  passengers  could 
step  in  alighting.  Texas,  etc.,  R.  Co.  v.  Frey  (Tex.  Civ.  App.  1901), 
61  S.  W.  442.  A  ditch  alongside  the  track  of  a  railroad  company  was 
covered  by  a  bridge  about  fifteen  feet  wide  and  of  about  the  same 
length.  Plaintiff  fell  through  the  bridge  at  a  point  where  one  of  the 
planks  was  shorter  than  the  others,  and  was  injured.  That  one  plank 
was  about  six  or  eight  inches  shorter  than  the  rest,  and  the  shortness 
might  easily  be  Been.  It  was  held  that  this  defect  was  not  alone 
sufficient  to  show  negligence  on  the  part  of  the  company  in  providing 
safe  approaches  to  its  trains.  Stokes  v.  Suffolk,  etc.,  R.  Co.,  107 
N.  Car.  178,  11  S.  E.  991. 

D.  DUTIES     AS  TO  SAFETY   OF    STATION    HOUSES,   PLAT- 
FORMS,  AND  GROUNDS. 

1.  General  Rule. 

In  an  early  Iowa  case  the  general  rule  as  to  the  duties  of  railroads 
carrying  passengers  with  respect  to  stational  facilities  Is  stated  by 
Chief  Justice  Dillon  in  the  following  language:  "They  are  bound  to 
keep  in  a  safe  condition  all  portions  of  their  platforms  and  approaches 
thereto  to  which  the  public  do  or  would  naturally  resort,  and  all  por- 
tions of  their  station  grounds  reasonably  near  to  the  platforms,  where 
passengers  or  those  who  have  purchased  tickets  with  a  view  to  take 
passage  on  their  cars,  would  naturally  or  ordinarily  be  likely  to  go." 
McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa  124,  96  Am.  Dec.  114. 
And  this  statement  has  been  quoted   with  approval    in  a    number    of 

United  States.— Green  v.  Pennaylvs 

Indiana. — Louisville,  etc.,  R.    Co. 
E.  807. 

A 'ansas.— Missouri  Pac.  R.  Co.  v.  Neiswanger,  41  Kan.  621,  21  Pac. 
582,  39  Am.  &  Eng.  R.  Cas.  471,  13  Am.  St.  Rep.  304. 

Minnesota.— Uueneinann  v.  St.  Paul,  etc.,  R.  Co.,  32  Minn.  390,  20 
K.  W.  379,  IS  Am.  &  Eng.  R.  Cas.  153. 

Nebraska.— Union  Pac.  R.  Co.  v.  Sue,  25  Neb.  772,  41  N.  W.  801. 

Texas.— Stewart  v.  International,  etc.,  R.  Co.,  S3  Tex.  289,  2  Am. 
A  Eng.  R.  Cas.  497,  37  Am.  Rep.  753. 

Virgin* a. —Alexandria,  etc.,  R.  Co.  v.  Herndon,  87  Va.  193,  12  S. 
E.  289,  15  Va.  L.  J.  118. 

2.  Approaches  to  Stations. 

a.  General  Rule. 

It  is  an  integral  part  of  the  duty  of  railroad  companies  with  respect 
to  their  stational  facilities  to  exercise  care  to  provide  safe  and  con- 
venient means  of  approaching  and  departing  from  their  stations ; 
they  must  exercise  care  that  not  only  the  ways  which  have  been  pro- 
vided, but  also  those  which  passengers  naturally  and  ordinarily  use 
in  entering  and  leaving  stations,  are  rendered  duly  safe. 

I IniUd  states .— Green  v.  Pennsylvania  R.  Co.,  36  Fed.  66. 

Delaware.  —  Wallace  v.  Wilmington,  etc.,  K.  Co.,  8  Houst.  (Del.) 
529,  18  Atl.  818. 

Illinois.— Chicago,  etc.,  R.  Co.  v.  Sykea,  96  111.  162,  2  Am.  &  Eng. 
R.  Cas.  254,  reversing  1  111.  App.  520. 

Massachusetts.— Cazneau  v.  Fitchburg  R.  Co.,  161  Mass.  355,  37  H. 
E.  311. 

Michigan.— Cross  v.  Lake  Shore,  etc.,  R.  Co.,  69  Mich.  363,  37  N. 
W.  361,  35  Am.  A  Eng.  R.  Can.  476,  13  Am.  St.  Rep.  399;  Cole  v.  Lake 
Shore,  etc.,  R.  Co.,  81  Mich.  156,  45  N.  W.  983. 

South  Carolina.— Johns  v.  Charlotte,  etc.,  R.  Co.,  39  S.  Car.  162,  17 
S.  E.  698,  58  Am.  A  Eng.  R.  Cas.  175,  39  Am.  St.  Rep.  709,  20  L.  R.  A. 
520. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Glenk,  9  Tex.  Civ.  App.  599,  30  S. 
W.  278. 

b.  Illustrations. 

A  railroad  company  has  been  held   liable    for   failii 
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servants  in  ejecting  a  drunken  man.  Gray  v.  Boston,  etc.,  R.  Co., 
168  Mass.  20,  46  N.  E.  397,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  481. 

A  station  was  approached  from  the  highway  by  a  bridge  across** 
railway  track  and  thence  by  a  flight  of  stairs  leading  down  to  the 
platform.  At  or  about  the  head  of  the  Sight  of  stairs  there  was  aa 
opening  in  the  railing  on  the  side  of  the  bridge.  Through  this  open- 
ing plaintiff  fell  and  was  injured.  In  an  action  to  recover  for  the 
Injuries  sustained  a  judgment  in  his  favor  was  affirmed.  Gil  more  v. 
Philadelphia,  etc.,  R.  Co.,  154  Pa.  St.  375,  25  Atl.  774,  56  Am.  * 
Eng.  K.  Cas.  279. 

The  due  performance  of  the  duty  which  the  carrier  owes  to  a  pas- 
senger who  is  leaving  its  station  may,  under  some  circumstances, 
require  that  the  station  and  approaches  be  adequately  lighted  and 
kept  lighted  until  the  passenger  has  bad  a  reasonable  opportunity, 
by  the  exercise  of  due  diligence,  to  reach  a  public  highway  or  other 
place  of  safety.  Wallace  v.  Wilmington,  etc.,  R.  Co.,  SHoust.  (Del.) 
529,  18  Atl.  818;  Gulf,  etc.,  R.  Co.  v.  Glenk,  9  Tex.  Civ.  App.  599, 
30  S.  W.  278. 

When  it  is  necessary  for  passengers  to  cross  several  tracks  to  reach 
the  station  the  company  must  exercise  care  in  the  movement  of  trains 
on  the  intervening  tracks,  and  will  be  liable    for    negligence   in    the 

aeration  of  trains  thereon.     Louisville,    etc.,    R.    Co.    v.  Hirsch,  69 
iss.  126,  13  So.  244,  56  Am.  &  Eng.  R.  Cas.  291.     See  post  this  note, 
II,  D,  6,  b. 

Where  a  path  leading  from  a  highway  to  defendant's  station 
across  a  side  track  or  switch,  was  in  constant  use  by  intending 
and  departing  passengers  and  employees  as  an  approach  to  the 
station,  without  anything  being  said  by  defendant's  agents  or 
employees  to  convey  to  the  public  the  idea  that  It  should  not 
be  so  used,  and  it  was  the  invariable  custom  of  the  station 
agent  to  part  freight  cars  standing  on  the  side  track  so  as  to 
leave  the  pathway  unobstructed,  a  verdict  in  favor  of  plain  - 
tiffr  who  was  injured  while  passing  through  the  gap  in  the  cars, 
while  so  standing  on  the  side  track,  by  the  sudden  coming  together 
of  the  cars,  was  sustained.  Nichols  v.  Washington,  etc.,  R.  Co.,  83 
Va.  99,  5  S.  E.  171,  5  Am.  St.  Rep.  257.  In  order  to  hold  a  railway 
company  responsible  for  the  exercise  of  care  in  the  maintenance  of 
an  approach  to  its  station  in  a  safe  condition  it  is  not  necessary  that 
the  approach  should  have  been  constructed  by,  or  that  it  should  be  on 
ground  belonging  to,  the  company.  In  an  action  to  recover  for 
injuries  sustained  in  consequence  of  the  alleged  unsafe  condition  of 
a  sidewalk  which  formed  an  approach  to  defendant's  station  platform, 
defendant  contended  that  it  should  not  be  held  liable  for  the  reasons 
that  the  sidewalk  on  which  the  accident  occurred  was  not  in  the  first 
instance  built,  and  was  not  on  ground  owned,  by  defendant.  But 
the  sidewalk  was  so  constructed  with  reference  to  defendant's  main 
platform  as  to  constitute  an  implied  invitation  to  passengers  as  a 
means  of  ingress  and  egress,  was  in  constant  use  by  passengers  for 
that  purpose,  and  had  for  years  been  held  out  by  defendant  as  an 
approach  to  the  platform  of  its  station.  It  was  held  that,  under  these 
circumstances,  defendant  was  liable  for  negligence  in  the  mainte- 
nance of  the  sidewalk.  Gulf,  etc.,  R.  Co.  v.  Glenk,  9  Tex.  Civ.  App. 
599,  30  S.  W.  278. 
c.   More  Than  One  Way. 

A  railroad  carrier  is  required  to  furnish  only  one  way  by  which  to 
approach  and  leave  a  station.  And  ordinarily  when  a  railroad  com- 
pany has  provided  a  way,  open  to  the  sight  of  passengers,  by  which 
they  may  approach  and  leave  its  station  and  platform,  it  has  dis- 
charged its  duty,  and  is  under  no  obligation  to  exercise  care  in  ren- 
dering another  way,  which  passengers  may  choose  to  use,  safe  for 
the  purpose.  Sturgis  v.  Detroit,  etc.,  R.  Co.,  72  Mich.  619,  40  N. 
W.  914. 

But  under  some  circumstances  if  there  be  two  ways  by  which  pas- 
sengers may  approach  or  leave  the  station,  one  of  which  is  faulty  in 
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construction  or  repair,  a  passenger  using  it  and  injured  by  its  faulty 
condition,  will  not  be  debarred  of  his  acrion,  although  the  other, 
which  he  might  have  used,  was  safe.  Longmore  v.  R.  Co.,  19  C.  B. 
(X.  S.)  183.  See  Gulf,  etc.,  R.  Co.  v.  Hodges  (Tex.  Civ.  App.  1893), 
24  S.  W..S63,  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  574.  Although  a  railway 
company  has  provided  a  safe  way  by  which  passengers  may  reach 
and  leave  its  station,  if  it  has  permitted  another  way,  which  has 
such  an  appearance  of  a  passageway  as  that  passengers  of  reasonable 
judgment  and  discernment  would  conclude  it  to  be  the  means  of 
entrance  and  egress,  to  be  constructed  by  private  persons,  the  com- 
pany will  be  responsible  for  defects  in  such  way  at  least  to  passengers 
who  have  no  notice  of  the  private  character  of  the  way.  Delaware, 
etc..  R.  Co.  v.  Trautwein,  52  N.  J.  L.  169, 19Atl.  176,  41  Am.  A  Eng. 
H.  Cas.  187,  19  Am.  St.  Rep.  442,  7  L,.  R.  A.  435.  Or  if  the  company 
permits  and  recognizes  the  use  of  a  natural  pathway  leading  to  its 
station  by  passengers  in  leaving  or  approaching  the  station,  it  must 
exercise  care  to  render  the  way  safe,  notwithstanding  that  it  has 
provided  and  maintains  another  approach.  Cross  v.  Lake  Shore,  etc., 
R.  Co.,  69  Mich.  363,  37  N.  W.  361,  35  Am.  A  Eng.  R.  Cas.  476,  13 
Am.  St.  Rep.  399;  Nichols  v.  Washington,  etc.,  R.  Co.,  83  Va.  99,  5  S. 
E.  171,  5  Am.  St.  Rep.  257.  See  Gaynor  v.  Old  Colony,  etc.,  R.  Co., 
100  Mass.  208,  97  Am.  Dec.  96. 
3.  Station  Houses. 

Care  must  be  exercised  to  maintain  all  parts  of  the  station  house 
set  aside  for  the  use  of  passengers,  or  where  passengers  would  natu- 
rally go,  in  a  safe  condition.  Wilkes  v.  Western,  etc.,  R.  Co.,  109 
Ga.  794,  35  S.  E.  165,  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  826. 

The  waiting  room,  being  especially  intended  for  the  accommodation 
of  passengers,  should  be  made  reasonably  comfortable.  McDonald  v. 
Chicago,  etc.,  R.  Co.,  26 Iowa  124,  96  Am.  Dec.  114;  McDonald  v.  Chi- 
cago, etc.,  R.  Co.,  29  Iowa  170.  To  this  end,  it  will,  in  a  proper 
case,  be  the  duty  of  the  company  to  have  the  room  adequately  heated. 
Texas,  etc.,  R.  Co.  v.  Cornelius,  10 Tex.  Civ.  App.  125,  30  S.  W.  720; 
Texas,  etc.,  R.  Co.  v.  Mayes  (Tex.  App.  1890),  15  S.  W.  43.  And 
the  common-law  duty  to  keep  the  waiting  room  properly  heated,  when 
necessary  for  the  comfort  and  safety  of  passengers,  is  not  limited  by 
a  statute  (Saylea'  Supp.  Rev.  Stat,  of  Texas,  art.  4238)  providing  that 
a  railroad  company  shall  keep  its  depots  or  passenger  stations  warmed 
for  a  time  not  less  than  one  hour  before  the  arrival  and  after  the 
departure  of  trains.  For  example,  when  a  train  is  delayed  it  may 
become  the  duty  of  the  company  to  keep  the  waiting  room  properly 
heated  for  a  longer  time  than  that  specified  in  the  statute.  Texas, 
etc.,  R.  Co.  v.  Cornelius,  10  Tex.  Civ.  App.  125,  30  S.  W.  720.  The 
duty  of  a  railroad  company  with  respect  to  providing  a  safe  waiting 
room  is  not  discharged  when  it  negligently  fails  to  remove  or  repair 
a  defective  chair  bnt  permits  it  to  remain  in  such  a  position  as  to 
invite  passengers  to  make  use  of  it.  Texas,  etc.,  R.  Co.  v.  Humble, 
97  Fed.  837.  If  a  passenger  is  invited  to  wait  at  a  place  other  than 
the  regular  waiting  room,  care  should  be  exercised  that  the  passen- 
ger's safety  is  not  endangered.  Plaintiff,  while  waiting  for  her 
train,  was  invited  by  the  station  agent  to  wait  in  some  empty  cars 
standing  beside  the  platform  while  the  waiting  room  was  being 
cleaned,  and  assured  that  the  cars  would  not  be  moved.  She  seated 
herself  in  the  rear  car  but  had  not  been  there  long,  when,  without 
signal  or  notice,  the  cars  began  to  be  moved,  by  an  engine,  out  of 
the  station.  Startled  by  the  sudden  and  unexpected  movement,  plain- 
tiff jumped  from  the  rear  end  of  the  car  to  the  platform  and  was 
injured.  A  verdict  for  plaintiff  was  sustained.  Shannon  v.  Boston, 
etc.,  R.  Co.,  78  Me.  52,  2  Atl.  678,  23  Am.  &  Eng.  R.  Cas.  511. 

A  passenger  has  been  held  entitled  to  recover  for  injuries  sustained 

by  falling  through  the  opening  in  the  floor  of  a  toilet  room  adjoining 

the  waiting  room.     Jordan  v.  New  York,   etc.,  R.  Co.,  165  Mass.  346, 

«  N.  E.  Ill,  52  Am.  St.  Rep.  523,  32  L.  R.  A.  101. 

A  railroad  company  1b  even    bound   to  exercise  care  to  see  that  a 
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baggage  room  at  a  station,  into  which  passengers  are  invited  or  per- 
mitted to  go  when  it  is  open  for  the  reception  and  delivery  of  bag- 
gage, shall  be  rendered  a  safe  place.  Illinois,  etc.,  R.  Co.  p.  Griffin, 
S3  U.  3.  App.  22,  80  Fed.  278,  25  C.  C.  A,  413. 

4.  Station  Platforms. 

a.  General  Rule. 

The  general  duty  of  railroad  carriers  of  passengers  as  to  their  sta 
tional  facilities  requires  them  to  exercise  care  to  provide  safe  and 
suitable  platforms  at  stations.  Lucas  v.  Pennsylvania  Co.,  120  Ind. 
205,  21  N.  E.  972, 16  Am.  St.  Rep.  323 ;  Louisville,  etc. ,  K.  Co.  v.  Lucas, 
119  Ind.  583,  21  N.  E.  968,  6  L.  R.  A.  193;  Pennsylvania  Co.  v. 
Marion,  123  Ind.  415,  23  N.  E.  973,  18  Am.  St.  Rep.  330,  7  L.  K.  A.  687 ; 
Keefe  v.  Boston,  etc.,  R.  Co.,  142  Mass.  251,  7  N.  E.  874,  27  Am.  A 
Eng.  R.  Cas.  137 ;  Union  Pac.  R.  Co.  v.  Sue,  25  Neb.  772,  41  N.  W. 
801.  But  if  a  platform  for  the  accommodation  of  passengers  in  get- 
ting on  and  off  trains  is  sufficient  in  dimensions  to  accommodate  the 
passengers,  safe,  and  constructed  according  to  the  opinion  of  persons 
skilled  in  such  matters,  the  fact  that  one  might  have  been  constructed 
making  it  more  convenient  for  persons  to  get  on  and  off  the  cars  will 
not  make  the  company  liable;  a  railroad  company,  in  building  its 
Structures  must  look  to  the  safety  rather  than  the  convenience  of  its 
passengers.     Harkey  v.  Texas,  etc.,  R.  Co.,  Fed.  Cas.  No.  6,065. 

b.  Defects  in  Floor. 

A  railroad  company  may  be  Liable  to  a  passenger  for  injuries 
received  in  consequence  of  a  loose  plank  being  negligently  allowed  to 
remain  in  the  platform.  St.  Louis,  etc.,  R.  Co.  v.  Bamett,  65  Ark. 
255,  45  S.  W.  550.  And  a  railroad  company  may  be  liable  for  allow- 
ing a  hole  in  the  platform  to  remain  unrepaired.  Texas,  etc.,  R. 
Co.  v.  Brown  (Tex.  Civ.  App.  1900),  58  S.  W.  44.  See  James  v.  Mis- 
souri, etc.,  R.  Co.,  107  Mo.  480,  18  S.  W.  31.  It  has  been  declared  to 
be  gross  negligence  for  a  railroad  to  allow  a  hole,  eight  Inches  wide 
and  six  feet  long,  to  remain  in  the  floor  of  that  part  of  a  platform 
commonly  used  by  passengers,  for  the  period  of  four  days  after 
knowledge  thereof  by  its  agents.     Fullerton  v.  Fordyce,  121  Mo.  1,  25 

5.  W.  587,  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  729,  42  Am.    St.  Rep.  516. 
On  the  outer  edge,  and  along  the  whole  length,  of  a  platform  was  a 

narrow  platform  or  step,  four  feet  wide  and  nine  inches  high.  Plain- 
tiff was  injured  in  stepping  off  this  elevation  down  to  the  main  plat- 
form, but  was  denied  recovery,  because,  however,  the  facts  showed 
that  she  did  not  exercise  ordinary  care.  Graham  v.  Pennsylvania 
Co.,  139  Pa.  St.  149,  21  Atl.  151,  47  Am.  &  Eng.  R.  Cas.  522,  12  L. 
R.  A.  293. 

c.  Length,  Width  and  Elevation. 

The  platform  should,  generally  speaking,  be  of  sufficient  length 
and  width,  and  of  such  height  with  reference  to  the  car  steps,  as  to 
make  it  a  suitable  agency  in  getting  on  and  off  trains. 

The  platform  should  be  of  sufficient  width  so  that  passengers  thereon 
will  not  be  injured  by  passing  trains.  In  a  case  in  which  a  passenger 
was  injured,  while  on  a  platform  between  two  tracks,  in  consequence 
of  being  caught  between  two  trains  passing  on  either  side,  a  recovery 
by  him  was  sustained.  Illinois  Cent.  R.  Co.  v .  Davidson,  22  C.  C. 
A.  306,  76  Fed.  517. 

It  has  been  said  that  a  railroad  company,  "is  not  required  by  law 
to  construct  a  depot  platform  of  sufficient  length  to  furnish  suitable 
means  to  enable  passengers  to  get  off  the  train  at  both  ends  of  every 
passenger  car  on  the  train"  ;  passengers  must  ascertain  at  what  end 
of  the  cars  they  must  get  off.  Gulf,  etc.,  R.  Co.  v.  Warllck,  1  Ind. 
Ter.  10,  35  S.  W.  235,  4  Am.  4  E"g.  R-  Cas.,  N.  S.,  32.  A  passenger 
who,  in  the  daytime,  elected  to  alight  from  the  rear  end  of  a  car  to 
the  ground  when,  by  passing  through  the  car  to  the  front  end,  she 
could  have  stepped  from  the  car  steps  to  the  platform,  was  denied 
recovery  against  the  carrier.  Eckerd  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  353,  30  N,  W.  615,  27  Am.  &  Eng.  R.  Cas.  114.     But  In  a  case  In 
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which  it  appeared  that  plaintiff  was  injured  while  alighting,  in  the 
dark,  from  the  rear  end  of  a  car,  the  front  end  only  of  which  waa 
opposite  the  platform,  and  that  the  passengers  had  not  been  warned 
against  leaving  the  car  bj  the  rear,  or  directed  to  leave  by  the  front 
door,  a  judgment  for  plaintiff  was  sustained.  McDonald  v.  Illinois, 
etc.,  R.  Co.,  88  Iowa  345,  55  N.  W.  102,  58  Am.  A  Eng.  K.  Cas.  263. 
For  cases  involving  the  right  of  passengers  to  recover  for  injuries 
received  in  consequence  of  trains  not  being  stopped  alongside  station 
platforms  see  the  monographic  note,  "Duties  in  Taking  on  and  Let- 
ting off  Passengers,"  1  R.  R.  R.  904,  24  Am.  A  Eng.  R.  Cas.,  N. 
S.,  904. 

The  platform  should  not  be  so  far  below  the  level  of  the  car  steps 
a*  to  render  it  difficult  or  dangerous  to  board  and  alight  from  the 
cars.  Toledo,  etc.,  R.  Co.  v.  Wingate,  143  Ind.  12S,  37  N.  E.  274,  58 
Am.  &  Eng.  R.  Cas.  232.  But  it  is  not  negligence  per  se  to  have  a 
platform  eighteen  inches  below  the  lowest  step  of  the  cars.  Texas, 
etc.,  R.  Co.  i.  Frey  (Tex.  Civ.  App.  1901),  61  S.  W.  442. 

Where  a  station  platform  was  on  a  level  with  the  platforms  of  the 
cars  and  two  feet  higher  than  the  lowest  step  of  the  cars,  it  waa 
held  to  be  a  question  of  fact  for  the  jury  whether  the  construction 
was  or  waa  not  dangerous.  Gulf,  etc.,  R.  Co.  v.  Fox  (Tex.  1887),  6 
6.  V.  569,  33  Am.  A  Eng.  R.  Cas.  543.  But  it  has  been  held  to  be 
negligent  for  a  railroad  company  to  have  a  station  platform  higher 
than  the  car  steps,  and  to  require  passengers  to  board  a  train  by 
entering  the  baggage  coach.  The  court  said:  "We  have  no  hesita- 
tion in  holding  that  a  railroad  company  which  affords  no  greater 
facilities  to  passengers  in  boarding  their  trains  than  the  alternative 
to  step  down  to  the  ground  from  a  platform,  and  thence  to  climb  up 
the  car  steps  into  the  proper  passenger  coach,  or  to  step  into  a  bag- 
gage car  and  thence  to  walk  to  the  rear,  crossing  over  car  platforms 
while  the  train  is  in  motion,  is  guilty  of  gross  negligence,  and  is 
responsible  in  damages  for  injuries  received  by  its  passengers  in  their 
attempt  to  perform  this  unjustly  imposed  feat."  Turner  v.  Vicks- 
burg,  etc.,  R.  Co.,  37  La.  Ann.  648,  55  Am.  Rep.  514.  A  railroad 
company  cannot  be  required  to  have  the  platforms  at  its  various  sta- 
tions of  the  same  height,  and  the  mere  fact  that  the  platform  at  one 
station  is  higher  than  at  other  stations  does  not  tend  to  show  a  breach 
of  the  carrier's  duty  to  passengers.  Nichols  v.  Dubuque,  etc.,  R. 
Co.,  68  Iowa  732,  28  N.  W.  44,  27  Am.  A  Eng.  R.  Cas.  183. 
d.  Proximity  of  Platform  to  Track. 

The  platform  should  not  be  constructed  so  close  to  the  track  that 
passing  cars  project  over,  and  make  it  dangerous  for  passengers  to 
stand  on,  the  platform.  Archer  v.  New  York,  etc.,  R.  Co.,  106  N.  Y. 
589,  13  N.  E-  318;  Dobiecki  v.  Sharp,  88  N.  Y.  203,  8  Am.  A  Eng.  R. 
Cas.  485.  On  the  other  hand  it  should  be  constructed  sufficiently  close 
to  the  track  as  not  to  leave  a  dangerous  space  between  the  platform 
and  cars.  Illinois  Cent.  R.  Co.  v.  Treat,  179  111.  576,  54  N.  E.  290. 
It  has  been  held  that  where  a  railroad  company  has  provided  a  safe 
means  of  exit  from  its  cars  but  another  way,  through  the  baggage 
car,  is  in  such  general  use  by  passengers  as  to  induce  the  belief  that 
it  was  provided,  at  least  in  part,  for  that  purpose,  a  passenger  who 
uses  the  latter  way,  and  who  is  injured  by  falling  through  the  space, 
seventeen  inches  wide,  between  the  doorsill  of  the  baggage  car  and 
the  platform,  may  recover  against  the  company  for  negligently  fail- 
ing to  render  such  way  safe.  Missouri  Pac.  R.  Co.  v.  Long,  81 
Tex.  253,  16  S.  W.  1016,  26  Am.  St.  Rep.  811.  If  the  platform 
is  necessarily  constructed  on  a  curve  so  that  the  cars  in  passing 
the  platform  touch  it  at  a  tangent,  producing  an  unusually  wide 
space  between  the  platform  and  the  ends  of  the  cars,  the  space 
so  left  should  be  sufficiently  lighted  and  otherwise  properly  guarded. 
Boyce  v.  Manhattan  R.  Co.,  118  N.  Y.  314,  23  N.  E.  304,  41  Am.  A 
Bug.  R.  Cas.  Ill,  affirming  54  N.  Y.  Super.  Ct.  286.  But  where  a 
platform  was  necessarily  constructed  upon  a  curve  so  as  to  be  convex 
toward  the  cars,  and  it  was  not  shown  that  the  unavoidable  opening 
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between  the  platform  and  the  ends  of  the  cars  was  greater  than  nec- 
essary and  bo  great  as  to  be  dangerous  to  passengers,  it  was  held 
error  to  leave  the  question  of  the  defendant's  negligence  to  the  jury, 
Ryan  v.  Manhattan  R.  Co.,  121  N.  Y.  126,  23  N.  E.  1131,  44  Am.  ft 
Eng.  R.  Cas.  426,  reversing  49  Hun  (N.  Y.)  609,  1  N.  Y.  Supp.  899. 
And  in  a  case  in  which  there  was  no  proof  that  the  platform  was  not 
constructed  in  the  ordinary  way,  or  that  the  space  between  it  and 
the  car  was  greater  than  the  exigencies  of  the  business  or  the  opera- 
tions of  the  railroad  required,  but  it  was,  on  the  contrary,  shown  that 
the  platform  had  been  in  use  for  many  years  and  that  no  one,  other 
than  the  plaintiff,  had  ever  been  injured,  or  had  suffered  any  incon- 
venience on  account  of  the  distance  of  the  platform  from  the  cars,  it 
was  held  as  a  matter  of  law  that  plaintiff  could  not  recover  for  injuries 
sustained,  while  alighting,  in  consequence  of  falling  between  the 
car  and  platform.  La  rain  v.  Buffalo,  etc.,  R.  Co,,  106  N.  Y.  136,  12 
N.  E.  599,  8  N.  Y.  S.  R.  596,  30  Am.  &  Eng.  R.  Cas.  S96,  60  Am. 
Rep.  433,  reversing  36  Han  f  N.  Y. )  638,  mem. 
a.  Ingress  to  and  Egress  from  Platform. 

Care  should  be  exercised  to  render  safe  the  ways  by  which  passen- 
gers go  upon  and  leave  the  platform.  Texas,  etc.,  R.  Co.  v.  Brown, 
78  Tex.  397,  14  S.  W.  1034.  Thus,  steps  leading  up  to  the  station 
platform  and  which  would  naturally  be  used  by  passengers  should  be 
maintained  in  a  safe  condition.  McDonald  v.  Chicago,  etc.,  ft.  Co., 
26  Iowa  124,  %  Am.  Dec.  114;  McDonald  v.  Chicago,  etc.,  R.  Co.,  29 
Iowa  17t).  Although  one  safe  way  of  egress  from  the  platform  has 
been  provided,  it  does  not  follow  that  the  rest  of  the  premises  may 
be  left  in  such  condition  as  the  company  may  deem  proper,  without 
being  chargeable  with  negligence ;  if  there  be  upon  the  premises 
where  passengers  are  invited,  a  place  likely  to  cause  injury  to  them, 
the  company  must  exercise  care  for  their  protection.  Gulf,  etc.,  R. 
Co.  v.  Hodges  (Tex.  Civ.  App.  1893),  24  S.  W.  563,  2  Am.  4  Eng. 
R.  Cas.,  N.  S. ,  574.  A  railroad  company  had  provided  a  stairway 
for  passengers  through  the  company's  station  building  and  also  s 
stairway  at  one  end  of  the  passenger  platform.  At  the  other  end  of 
the  platform  there  was  a  stairway  leading  to  a  lower  platform.  This 
stairway  had  been  built,  and  was  used  exclusively,  by  an  express 
company,  but  it  was  open  at  the  top  and  there  was  nothing  to  indicate 
that  it  was  not  for  the  use  of  passengers.  Plaintiff,  a  passenger,  in 
attempting  to  leave  the  station  by  passing  down  this  stairway  in  the 
dark,  fell  from  the  lower  platform  and  was  injured.  In  her  suit  to 
recover  for  the  injury  sustained,  it  was  held  that  the  company  was 
liable  if  it  was  guilty  of  negligence  in  leaving  the  stairway,  where  it 
left  the  upper  platform,  open  and  without  any  guard  or  notice  to  warn 
passengers  that  the  stairway  was  not  to  be  used  as  a  way  of  passage 
to  the  street  below,  and  if  she  was  injured  by  such  neglect  or  want 
of  care  on  the  part  of  the  defendant,  without  any  neglect  or  want  of 
care  on  her  part  contributing  to  the  injury.  Beard  v.  Connecticut, 
etc.,  R.  Co.,  48  Vt.  101.  A  railway  company,  for  the  more  convenient 
access  of  passengers  between  the  two  platforms  of  a  station,  erected 
across  the  line  a  wooden  bridge,  which  the  jury  found  to  be  dan- 
gerous. It  was  held  that  the  company  was  liable  for  the  death  of  a 
passenger  through  the  faulty  construction  of  this  bridge,  although 
there  was  a  safer  one  about  one  hundred  yards  further  round,  which 
the  deceased  might  have  used.  Tiongmore  v.  Great  Western  Ry.  Co., 
19  Com.  B.,  N.  S.,  115  Eng.  Com.  L.  183. 
f.  Obstructions  on  Platform. 

Care  must  be  exercised  to  have  the  platform  free  from  obstructions 
dangerous  to  passengers,  who  are  themselves  in  the  exercise  of  ordi- 
nary care.  Baker  v.  Clark,  99  Fed.  911.  Thus,  it  may  be  negligence 
to  leave  an  oil  bucket  on  the  platform  at  a  station  so  near  a  train  as 
to  interfere  with  passengers  in  their  efforts  to  board  the  train.  Texas, 
etc.,  R.  Co.  v.  Mayfield  (Tex.  Civ.  App.  1900),  56  S.  W.  942.  Where 
mail  bags  are  left  on  any  part  of  the  platform  open  to  the  use  of  pas- 
sengers, it  is  the  duty  of  the  company,  by  adequate  lighting  or  other- 
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wise,  to  guard  against  injuries  to  passengers  in  consequence  of  the 
obstruction.  Sargent  v.  St.  Louis,  etc.,  R.  Co.,  114  Mo.  348,  21  S. 
W.  823,  58  Am.  &  Eng.  R.  Cas.  184,  19  h.  R.  A.  460.  Whether  it  is 
negligence  to  leave  a  baggage  truck  on  a  platform  in  such  a  place  as 
to  be  in  the  way  of  passengers  alighting:  from  a  train  has  been 
held  to  be  a  question  for  the  jury.  Beth  man  n  v.  Old  Colony 
R.  Co.,  155  Mass.  352,  29  N.  E.  587.  But  in  an  action  to  recover 
for  injuries  received  while  alighting  from  a  train  in  conse- 
quence of  stepping  on  a  small  piece  of  wood — a  bung  of  a  barrel — 
lying  on  the  platform,  it  was  held  that,  there  being  no  evidence  to 
show  how  the  bung  came  there  and  how  long  it  had  been  there,  a 
nonsuit  was  properly  granted.  Bernhardt  v.  Western,  etc.,  R.  Co., 
159  Pa.  St.  360,  28  All,  140.  The  question  as  to  whether  a  railroad 
company  is  properly  chargeable  with  negligence  in  consequence  of 
obstructions  being  left  upon  a  station  platform  must  necessarily 
depend  somewhat  upon  the  character  of  the  station.  While  the  pres- 
ence of  an  obstruction  upon  the  platform  of  a  station  which  is  used 
by  a  considerable  number  of  passengers  might  give  rise  to  an  impu- 
tation of  negligence  it  would  not  necessarily  be  so  in  the  case  of  a 
flag  station  which  is  only  occasionally  used  for  the  reception  or  dis- 
charge of  passengers,  or  is  used  by  only  a  few  passengers.  Thus,  it 
has  been  held  that  where  a  railroad  company  left  milk  cans  and  other 
freight  on  the  platform,  used  for  the  reception  and  discharge  of  both 
freight  and  passengers,  at  a  flag  station,  where  trains  stopped  for 
passengers  or  ffeight  only  upon  receiving  flag  signals,  And  at  which 
the  company  kept  no  agent,  the  company  was  not  liable  to  a  passen- 
ger who,  in  broad  daylight  and  while  looking  to  see  where  she  could 
get  on  the  train,  stumbled  over  the  obstructions  and  was  injured. 
Falls  v.  San  Francisco,  etc.,  R.  Co.,  97  Cal.  114,  31  Pac.  901. 
g.  Snow  and  Ice  on  Platform. 

The  carrier  should  exercise  care  to  remove  snow  and  ice  which  has 
accumulated  on  a  platform,  or  to  make  it  safe  by  sprinkling  sand  or 
ashes  on  the  slippery  places.  Shepherd  v.  Midland  R.  Co.,  25  L>  T. 
(N.  S.)  879;  Seymour  v.  Chicago,  etc.,  R.  Co.,  3  Biss.  (U.  S.)  43, 
Fed.  Cas.  No.  12,685;  Chicago,  etc.,  R.  Co.  v.  Smith,  59  111.  App. 
242;  Weston  v.  New  York,  etc.,  R.  Co.,  73  N.  Y.  595,  affirming  42  N. 
Y.  Super.  Ct.  156;  Simpson  v.  Manhattan  R.  Co.,  52  Hun  (N.  Y.) 
489,  5  N.  Y.  Supp.  684. 
h.  Injury  by  Objects  Thrown  on  Platform. 
(Ij  In  General. 

In  some  cases,  the  right  of  recovery  against  the  carrier  is  based, 
not  upon  any  defect  in  the  construction  or  maintenance  of  the  plat- 
form, but  upon  the  ground  that  the  platform  was  rendered  unsafe  in 
consequence  of  objects  being  thrown  thereon.  Thus  a  railroad  com- 
pany has  been  held  liable  to  a  passenger,  who  had  alighted  from  a 
train  and  was  standing  near  by,  for  injuries  received  in  consequence 
of  a  burning  piece  of  wood  being  carelessly  thrown  from  the  train  by 
a  servant  of  the  company,  although  the  platform  upon  which  'the 
passenger  was  standing  was  not  the  one  intended  for  the  accommo- 
dation of  passengers.  Jefferson vi lie,  etc.,  R-  Co.  v.  Riley,  39  Ind. 
568.  But  a  passenger  who,  while  standing  on  the  platform  at  a  sta- 
tion, was  injured  by  the  throwing  against  him  of  the  dead  body  of  a 
■oman  who  had  been  struck  by  a  train  at  a  crossing  fifty  feet  away, 
was  denied  a  recovery  against  the  carrier.  Wood  v.  Pennsylvania  R. 
Co..  177  Pa.  St.  306,  35  Atl.  399,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  672, 
35  L.  R.  A.  199. 
(2)  Sparks  Flying  from  Passing  Engine. 

Where  plaintiff,  a  passenger,  had  his  eye  put  out,  while  standing 
on  the  platform  at  a  station,  by  a  large  number  of  sparks  which 
escaped  from  the  bottom  of  a  passing  engine,  and  the  evidence  tended 
to  show  that  a  properly  constructed  and  carefully  managed  ash  pan 
would  have  prevented  such  an  emission  of  sparks  or  even  any  consid- 
erable fall  of  sparks,  it  was  held  that  the  question  of  defendant's 
2  R  R  R— 10 
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negligence  was*  properly  submitted   to   the    jury.     Philadelphia,  etc., 
R.  Co.  v.  Young,  62  U.  S.  App.  429,  90  Fed.  709,  33  C.  C.  A.  251. 
43)  Mail  Pouches  Thrown  on  Platform. 

A  passenger  who  is  properly  on  the  station  platform  is  entitled  to 
care  on  the  part  of  the  railroad  company  to  protect  him  from  injury 
by  tbe  throwing  of  mail  pouches  from  passing  trains.  Southern  R. 
Co.  v.  Rhodes,  86  Fed.  422,  30  C.  C.  A.  157;  Snow  v.  Fitch  burg  R. 
Co.,  136  Mass.  552,  IB  Am.  A  Eng.  R.  Cas.  161,  49  Am.  Rep. 40;  Hughes 
v.  Chicago,  etc.,  R.  Co.,  127  Mo.  447,  30  S.  W.  127,  2  Am.  A  Eng.  R. 
Cas.,  N.  S-,  284;  Carpenter  v.  Boston,  etc.,  R.  Co.,  97  N.  Y.  494,  21 
Am.  A  Eng.  R.  Cas.  331,  49  Am.  Rep.  540.  And  the  railroad  cannot  be 
relieved  from  liability  for  negligence  in  this  respect  by  the  existence 
of  a  custom  to  throw  mail  pouches  from  passing  trains  and  the  fact 
that  no  injury  has  resulted.  Hughes  v.  Chicago,  etc.,  R.  Co.,  127 
Mo.  447,  30  S.  W.  127,  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  284.  Nor  is  it 
an  answer  to  a  claim  for  damages  that  the  person  negligently  throw- 
ing the  missile  was  not  an  employee  of  the  company,  but  a  servant 
or  agent  of  the  United  States.  Carpenter  v.  Boston,  etc.,  R.  Co.,  97 
N.  Y.  494,  21  Am.  A  Eng.  R.  Cas.  331,  49  Am.  Rep.  540.  But  a  railroad 
company  cannot  be  held  liable  to  a  passenger  for  injuries  received  in 
consequence  of  the  careless  throwing  of  a  mail  bag  from  a  moving 
train  by  a  United  States  mail  agent,  simply  because  the  baggage 
master  failed  to  observe  how  mail  bags  were  thrown  off,  even  though 
a  printed  notice  to  passenger  trainmen  and  mail  agent,  designating 
the  places  for  the  delivery  of  mail  from  moving  trains,  declared  that, 
"It  must  be  distinctly  understood,  however,  that  this  does  not  in 
any  way  relieve  baggage  masters  and  mail  agents  from  using  all 
possible  precaution  against  liability  of  injuring  any  one  in  throwing 
off  mail."  Pennsylvania  R.  Co.  v.  Russ,  57  N.  J.  L.  126,  30  Atl.  524, 
26  L.  R.  A.  283. 
i.  Runaway  Horse  on  Platform. 

Where  a  passenger,  while  standing  on  a  station  platform,  waiting 
for  a  train,  was  injured  by  a  runaway  horse  which  came  upon  the 
platform,  it  was  held  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  company.  Brooks  v.  Old  Colony  R.  Co.,  168  Mass.  164, 
46  N.  E.  566. 
6.  Platform  Facilities  on  Only  One  Side  of  Track. 

It  is  for  the  carrier  to  determine  on  which  side  of  the  train  passen- 
gers shall  alight  from  and  board  trains,  and  if  the  carrier  has  a  plat- 
form or  other  facilities  for  entering  and  leaving  the  cars  with  safety 
on  the  depot  side  of  the  track,  and  passengers  either  know,  or  can, 
by  the  exercise  of  ordinary  care,  discover  on  which  side  the  facilities 
are  located  the  failure  to  have  the  opposite  side  likewise  prepared  as 
a  place  for  entering  and  leaving  the  cars  cannot  be  regarded  as  neg- 
ligence. Louisville,  etc.,  R.  Co.  v.  Ricketts  (Ky.  1892),  19  S.  W. 
182 ;  Louisville,  etc. ,  R.  Co.  v.  Ricketts,  96  Ky.  44,  27  S.  W.  860,  6  Am. 
A  Eng.  R.  Cas.,  N.  S.,  186;  Louisville,  etc.,  R.  Co.  v.  Ricketts,  18  Ky. 
Law  Rep.  687,  37  S.  W.  952;  Michigan,  etc.,  R.  Co.  v.  Coleman,  28 
Mich.  440,  12  Am.  Ry.  Rep.  59;  Drake  v.  Pennsylvania  R.  Co.,  137 Pa. 
St.  352,  20  Atl.  994,  21  Am.  St.  Rep.  883.  Bui  although  a  railroad  com- 
pany has  made  provision  for  passengers  to  leave  its  cars  on  one  Bide  of 
its  track,  if  it  is  dangerous  to  leave  on  the  other  side  it  may,  under  some 
circumstances,  be  a  question  for  the  jury  whether  it  is  negligence  for 
the  company  not  to  have  provided  some  means  to  prevent  passengers 
from  leaving  on  the  wrong  side.  McKimble  v.  Boston,  etc.,  R.  Co., 
139  Mass.  542,  2  N.  E.  97,  21  Am.  A  Eng.  R.  Cas.  213.  If  it  is  so 
dark  on  both  sides  of  the  train  that  a  passenger  cannot,  by  the  exer- 
cise of  ordinary  care,  discover  the  platform  provided  for  the  use  of 
passengers,  the  carrier  is  responsible  for  injuries  resulting  from  tbe 
defective  or  dangerous  arrangement  of  the  premises  on  the  side  on 
which  the  passenger  alights,  provided  he  is  not  negligent  in  alighting 
or  in  his  subsequent  conduct.  Louisville,  etc.,  R.  Co.  v.  Ricketts.  1ft 
Ky.  L.  Rep.  687,  37  S.  W.  952.     But  compare  Nichols  v.  Chicago,  etc.. 
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ft  Co.,  90  Mich.  203,  SIN.  W.  361,  52  Am.  ft  Eng.  R.  Cas.  304.  Where 
an  elevated  train  was  stopped  at  a  station  where  there  was  a  platform 
on  the  south  side,  but  none  on  the  north  aide,  of  the  track,  and  there 
was  no  guard  provided  to  prevent  passengers  from  alighting  on  the 
north  side,  a  verdict  in  favor  of  a  passenger  who,  in  haste  to  catch 
a  boat,  without  waiting  to  hear  the  name  of  the  station  announced, 
hurried  from  the  car  and  stepped  off  in  the  dark,  fell  and  was  injured, 
has  been  sustained.  Kentucky,  etc.,  R.  Co.  v.  McKinnev,  1  Ind. 
App.  213,  36  N.  E.  448.  And  even  although  a  railroad  company  has 
provided  a  safe  platform  on  one  side  of  its  tracks  intended  as  a  means 
of  exit  from  its  trains,  if  there  is  also  another  platform  on  the  other 
side  of  its-tracks,  located  in  a  perilous  position  and  which  passengers 
would  naturally  use,  and  are  accustomed  to  use,  in  leaving  trains, 
the  company  owes  to  its  passengers,  especially  those  who  are  stran- 
gers, the  duty  to  exercise  care  in  guarding  them  against  going  into 
the  dangerous  situation.  Illinois,  etc.,  R.  Co.  v.  Davidson,  46  U.  S. 
App.  300,  76  Fed.  517,  22  C.  C.  A.  306.  A  street-railway  company 
which  ran  cars  out  to  a  summer  resort  where  it  maintained  pleasure 
grounds,  had  constructed  its  double  track  at  the  resort  so  as  to  form 
a  loop  around  which  the  cars  ran  in  returning.  On  the  outside  of 
the  loop  nearest  the  pleasure  grounds  cinders  had  been  spread  so  as 
to  form  an  admittedly  safe  place  for  alighting.  The  tract  within  the 
loop  was  vacant  ground.  In  an  action  by  a  passenger  to  recover  for 
injuries  received  while  alighting  from  a  car  on  the  aide  next  the 
interior  of  the  loop  in  consequence  of  the  uneven  condition  of  the 
ground,  the  court  was  of  the  opinion  that  if  the  uneven  condition  of 
the  ground  amounted  to  negligence,  the  company  would  be  liable  if 
passengers  had  been,  by  defendant's  course  of  conduct,  invited  to 
alight  on  the  inside  of  the  loop.  Poole  v.  Consolidated  St.  R.  Co., 
100  Mich.  379,  59  N.  W.  390,  25  L.  R.  A.  744.  A  verdict  for  plaintiff 
in  an  action  to  recover  for  the  death  of  a  passenger  who,  in  alighting 
from  a  train  on  the  opposite  side  from  the  platform  in  accordance 
with  a  customary  and  known  practice,  was  killed  by  a  passing  train, 
has  been  sustained.  Robostetli  v.  New  York,  etc.,  R.  Co.,  33  Fed. 
796,  34  Am.  ft  Eng.  R.  Cas.  515. 
6.  Passageway    between  Train  and  Station  or  Place  of  Entrance  and 

Exit, 
s.  In  General. 

The  carrier  must  exercise  care  that  the  way  along  which  passengers 
must  necessarily  or  would  naturally  pass  in  taking  or  leaving  trains 
is  rendered  duly  safe  for  the  purpose.  Thus,  it  is  the  duty  of  a  rail- 
road company  to  afford  to  the  passengers  whom  it  undertakes  to  carry 
a  reasonable  and  safe  opportunity  to  pass  from  the  room  or  building 
in  which  it  receives  passengers  for  transportation  to  the  cars,  when 
the  proper  time  comes  for  them  to  take  their  seats.  Warren  v.  Fitch- 
burg  K.  Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec.  700.  Where  a  passen- 
ger who  had  to  pass  through  an  opening  in  a  freight  train,  which 
was  standing  on  a  side  track  between  the  station  and  the  main  track, 
in  order  to  reach  his  train,  and  was  injured  by  the  sudden  closing 
up  of  the  train  without  warning,  the  defendant  was  held  liable. 
Louisville,  etc.,  R.  Co.  v.  Thompson,  64  Miss.  584,  1  So.  840,  30  Am. 
ft  Eng.  S.  Caa.  541.  In  Nicholson  v.  Lancashire  A  Y.  Ry.  Co.,  3 
Hurl.  A  C.  534,  the  plaintiff  sued  the  defendants,  common  carriers, 
for  not  sufficiently  lighting  their  depot,  and  for  not  providing  proper 
and  sufficient  accommodation  for  their  passengers  to  depart  safely 
from  their  station  after  their  arrival,  and  for  leaving  hampers  in  the 
way  of  passengers  departing,  over  which  the  plaintiff  fell  and  was 
injured.  The  facts  were  these :  The  plaintiff,  a  passenger  on  the 
defendants'  railway,  was  set  down  at  T,,  after  dark,  on  the  side  of 
the  line  opposite  the  station  and  the  place  of  egress.  The  train  was 
detained  more  than  ten  minutes  at  T.,  and  from  its  length,  blocked 
op  the  ordinary  crossing  to  the  station,  which  was  on  the  level.  The 
ticket  collector  stood  near  the  crossing  with  a  light,  telling  passen- 
gers to  "pass   on."     The    plaintiff    passed    down    the    train    to  pass 
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behind  it,  and  from  the  want  of  light  stumbled  over  some  hampers 
put  out  of  the  train,  and  was  injured-  The  practice  of  passengen 
had  been  to  cross  behind  the  train,  when  long,  without  interference 
from  the  railway  company.  It  was  held  that  these  facta  disclosed 
evidence  for  the  jury  of  negligence  on  the  part  of  the  company. 
Where  the  train  upon  which  plaintiff  was  a  passenger  was  not  stopped 
at,  but  some  distance  from  the  platform  of  the  station,  and  plaintiff 
was  injured  in  consequence  of  the  dangerous  condition  of  the  premises 
which  he  was  compelled  to  traverse  to  reach  the  station,  a  judgment 
for  defendant  was  reversed  on  error  and  a  new  trial  ordered.  Burnham 
v.  Wabash,  etc.,  K.  Co.,  91  Mich.  523,  52  N.  W.  14.  In  a  casein 
which  it  appeared  that  a  train  had  been  stopped,  during  the  progress 
of  a  severe  snow  storm,  a  short  distance  from  the  station  platform 
and  opposite  a  side  track,  which  was  so  near  the  train  that  passen- 
gers in  alighting  would  naturally  step  on  one  of  the  rails,  and  which 
was  at  the  time  covered  by  snow,  a  verdict  for  plaintiff,  who  had 
been  injured  in  consequence  of  slipping  on  the  rail  when  alighting 
from  the  train,  was  sustained.  Mensing  v.  Michigan,  etc.,  K  Co., 
117  Mich.  606,  76  N.  W.  98.  But  a  passenger  who  was  injured  by 
stumbling  over  one  of  the  rails  of  a  track  intervening  between  the 
station  and  a  train  which  she  was  about  to  take,  the  rails  being  laid 
in  the  usual  manner,  was  denied  recovery  against  the  carrier.  Potter 
v.  Wilmington,  etc.,  R.  Co.,  92  N.  Car.  541,  21  Am.  4  Eng.  B.  Cas. 
328. 
b.  Running  Trains  on  Intervening  Tracks. 

A  railroad  company  fails  to  discharge  this  duty  when  it  negligently 
runs  trains  along  tracks  intervening  between  a  train  which  passen- 
gers are  boarding  or  leaving  and  the  station  or  other  place  of  entrance 
and  exit.  And  the  cases  are  numerous  which  recognize  the  liability 
of  the  carrier  for  injuries  to  passengers,  who  are  themselves  exercis- 
ing due  care,  caused  by  negligently  running  trains,  at  a  time  when 
passengers  are  being  received  or  set  down,  along  a  track  which  the 
passenger  must  cross,  or,  in  accordance  with  a  well-established  and 
recognized  custom,  do  cross,  in  approaching  or  leaving  the  train. 

United  S-ales.—  Warner  v.  Baltimore,  etc.,  R.  Co.,  168  U.  S.  339,  18 
Sup.  Ct.  Rep.  68,  42  L.  Ed.  491 ;  Chicago,  etc.,  R.  Co.  v.  Lowell,  151 
U.  S.  209,  14  Sup.  Ct.  281,  38  L.  Ed.  131 ;  Richmond,  etc.,  R.  Co.  v. 
Powers,  149  U.  S.  43,  13  Sup.  Ct.  748,  37  L.  Ed.  642,  56  Am.  &  Eng. 
R.  Cas.  296;  Chesapeake,  etc.,  R.  Co.  v.  King,  99  Fed.  251;  Graven 
v.  MacLeod,  92  Fed.  846,  35  C.  C.  A.  47,  14  Am.  4  Eng.  R.  Cas.,  N. 
S.,  305;  Alabama,  etc.,  R.  Co.  v.  Cogglns,  60  U.  S.  App.  140,  88  Fed. 
455,  32  C.  C.  A.  1. 

Arkansas .—  St.  Louts,  etc.,  R.  Co.    v.    Johnson,   59   Ark.  122,  26  S. 

Colorado,— Atchison,  etc.,  R.  Co.  v.  Shean,  18  Colo.  368,  33  Pac. 
108,  58  Am.  4  Eng.  R.  Cas.  360,  20  L.  R.  A.  729;  Denver,  etc.,  R. 
Co.  v.  Hodgson,  18  Colo.  117,  31  Pac.  954. 

Illinois.— Chicago,  etc.,  R.  Co.  v.  Ryan,  165  HI,  88,  46  N.  E.  208, 
affirming  62  111.  App.  264. 

Maryland.— Baltimore,  etc.,  R.  Co.  v.  Chambers,  81  Md.  371,  32 
Atl.  201;  Baltimore,  etc.,  R.  Co.  v.  State,  60 Md.  449,  12  Am.  4  Eng. 
R.  Cas.  149. 

Massachusetts.— Warren  v.  Fitchburg  R.  Co.,  8  Allen  (Mass.)  227, 
85  Am.  Dec.  700. 

New  York.— Beecher  v.  Long  Island  R.  Co.,  161  N.  Y.  222,  55  N.  E. 
899,  12  Am.  4  Eng.  R.  Cas.,  N.  S.,  295,  affirming 35  N.  Y.  App.  Div. 
292,  55  N.  Y.  Supp.  23;  Brassell  v.  New  York  Cent.,  etc.,  R.  Co.,  84 
N.  Y.  241,  3  Am.  4  Eng.  R.  Cas.  380;  Terry  v.  Jewett,  78  N.  Y 
338,   affirming  17  Hun  (N.  Y.)  395. 

Ohio.—  Lake  Shore,  etc.,  R.  Co.  v.  Herrick,  49  Ohio  St.  25,  29  N.  E. 
1052,  50  Am.  4  Eng.  R.  Cas.  25. 

Texas.'- Gulf,  etc.,  R.  Co.  v.  Morgan  (Tex.  Civ.  App.  1901),  64  S. 
W.  688. 

But  where  a  passenger    alighted   from   a  train  on  the  side  opposite 
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from  the  platform  and,  while  passing  across  a  track  on  the  side  on 
which  he  alighted  and  af^er  the  train  had  started,  was  struck  bj  a 
train  coming  in  the  opposite  direction,  it  was  held  that  there  was  no 
violation  of  a  rule  prohibiting1  trains  from  approaching1  stations  when 
other  trains  are  discharging  their  passengers,  and  that,  under  all  the 
circumstances  of  the  case,  no  negligence  on  the  part  of  the  company 
was  shown.  Goldberg  v.  New  York,  etc.,  R.  Co.,  133  N.  Y.  561,  30 
N.  E.  597,  44  N.  Y.  S.  R.  71,  reversing  60  Hun  (N.  Y.)  586,  39  N.  Y. 
S.  R.  785,  15  N.  Y.  Supp.  579. 

7.  Ways  to  and  from  Eating  Houses. 

A  railroad  company  should  exercise  care  to  provide  easy  and  safe 
ways  by  which  passengers  may  pass  to  and  from  eating  houses  pro- 
vided for  the  accommodation  of  passengers  during  transportation. 
Atchison,  etc.,  R.  Co.  v.  Shean,  18  Colo.  368,  33  Pac.  IDS,  58  Am.  & 
Eng.  R.  Cas.  360,  20  L.  R.  A.  729;  Peniston  v.  Chicago,  etc.,  R.  Co., 
34  La.  Ann.  777,  44  Am.  Rep.  444.  This  obligation,  it  has  been  said, 
imposes  upon  the  railway  company  the  duty  of  having  ample  and 
sufficient  lights  to  safely  guide  their  passengers  to  or  from  the  hotel 
or  eating  house  and,  in  case  trains  are  removed  from  one  track  to 
another  during  the  meal,  to  inform  the  passengers  on  their  egress 
from  the  eating  or  dining-room,  of  the  exact  location  of  their  respec- 
tive trains.  Peniston  v.  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  777,  44 
Am.  Rep.  444.  When  a  freight  train  upon  which  plaintiff  and  several 
other  stockmen  were  passengers  was  stopped  for  the  purpose  of  mak- 
ing up  a  new  train,  the  conductor  suggested  to  plaintiff  and  his  fel- 
low passengers  that  if  they  wished  luncheon  they  might  alight  and 
walk  to  a  lunch  counter  about  a  block  and  a  half  away.  Plaintiff 
and  several  of  the  stockmen,  with  the  knowledge  of  the  trainmen, 
got  off  on  the  side  of  the  train  next  to  a  track  parallel  to  the  one  on 
which  the  freight  train  was  standing,  and  started  to  walk  between 
the  two  tracks  to  the  point  indicated.  Just  after  they  had  started  the 
freight  train  began  to  move  in  the  same  direction,  and,  when  it  was 
opposite  them,  a  fast  passenger  train  came  toward  them  on  the  par- 
allel track.  They  were  caught  between  the  two  trains  and  plaintiff 
was  injured.  The  conductor  knew  that  the  express  was  due,  but  did 
not  warn  plaintiff  or  his  companions.  It  was  held  that  the  facts  jus- 
tified a  verdict  for  plaintiff.  Chicago,  etc.,  R.  Co.  v.  Winters,  175 
HI.  293,  51  N.  E.  901,  affirming  65  111.  App.  435.  And  a  railroad  com- 
pany has  been  held  liable  to  a  passenger  for  an  injury  resulting  from 
the  unsafe  condition  of  a  bridge  connecting  its  station  platform  with 
a  hotel,  used  as  an  eating  house  for  passengers.  Watson  v.  Oxanna 
Land  Co.,  92  Ala.  320,  8  So.  770;  East  Tennessee,  etc.,  R.  Co.  v. 
Watson.  94  Ala.  634,  10  So.  228.  But  it  has  been  held  that  a  railroad 
company  is  not  liable  for  any  injury  to  a  passenger  in  consequence  of 
the  defective  condition  of  a  step  at  the  entrance  of  an  eating  house 
erected  on  ground  belonging  to  the  company,  under  a  lease,  by  a 
third  person  and  conducted  by  him  for  his  own  gain,  without  any 
control  or  supervision  on  the  part  of  the  company.  Texas,  etc.,  R. 
Co.  v.  Mangum,  68  Tex.  342.  4  S.  W.  617,  30  Am.  &  Eng.  R.  Cas.  181. 

8.  Transfer  Accommodations. 

Passengers  who  are  carried  part  of  the  way  by  one  conveyance  and 
the  remainder  of  the  way  by  another  conveyance,  are  entitled  to  the 
exercise  of  care  for  their  safety  in  providing  a  way  by  which  they 
pass  from  one  conveyance  to  the  other.  Thus  a  railroad  company 
has  been  held  liable  for  the  defective  condition  of  a  wharf  used  by 
passengers  in  going  aboard  a  steamboat  on  which  the  journey  was 
to  be  completed.  Knight  v.  Portland,  etc..  R.  Co.,  56  Me.  234.  96 
Am.  Dec.  449.  And  where  a  passenger  is,  in  the  course  of  the  jour- 
ney, required  to  change  from  one  train  to  another,  and,  in  making  the 
change,  has  to  cross  a  track,  the  carrier  is  liable  for  injuries  resulting 
to  the  passenger  in  consequence  of  the  negligent  running  of  a  train  on 
such  intervening  track.  Baltimore,  etc.,  R.  Co.  v.  Hauer,  60  Md. 
449,  12  Am.  &  Eng.  R.  Cas.  149.  See  ante,  this  note,  II.  D,  6,  b. 
Where  a  passenger  was,  by  reason  of    the    failure  of  the  conductor  to 


150         Vol  2  R  R  R— Vol  25  .Am  &  Eng  R  Cas,  N  S 

Note* 

awaken  him  as  he  had  agreed,  carried  to  the  next  station  with  the 
understanding  that  he  could  from  thence  return  by  an  express  train, 
and  on  reaching  the  next  station  at  two  o'clock  in  the  morning,  the 
night  being  dark,  was  injured  by  falling  into  an  excavation  two 
hundred  and  fifty  feet  east  of  the  station-house,  which  had  once 
served  the  purpose  of  a  cattlcguard,  white  passing  between  the  tracks 
to  reach  the  express  train,  which  was  standing  over  four  hundred  feet 
away  from  the  train  on  which  he  had  arrived,  it  was  held  that  the 
question  of  defendant's  negligence  was  for  the  jury.  Hulberte.  New 
York  Cent.  R.  Co.,  40  N.  Y.  145. 

9.  Premises    Contiguous  to,  though    Not    Strictly  Part    of.   Station 

Grounds. 
The  general  duty  of  railroad  companies  to  exercise  care  in  making 
safe  alt  portions  of  the  station  grounds  which  passengers  naturally  and 
ordinarily  use  in  going  to  and  from  trains  (see  ante,  this  note  II,  D,  1), 
will,  under  some  circumstances,  make  them  responsible  for  the  de- 
fective condition  of  premises  or  of  structures  hear,  though  not  strictly 
a  part  of,  the  station  grounds.  Where  a  city  sidewalk,  erected  by  a 
railroad  company  under  a  contract  with  the  city,  outside  of  the  sta- 
tion grounds  and  separated  from  the  station  platform  by  a  fence  but 
on  the  same  level  with  and  of  the  same  material  as  the  platform,  was 
used  by  passengers  in  boarding  and  alighting  from  trains  in  the 
instances  in  which  long  trains  were  run  into  the  station  and  some  of 
the  coaches,  owing  to  the  length  of  the  train,  would  come  to  a  stand 
opposite  the  sidewalk,  it  was  held  that  the  company  was  responsible 
for  the  insufficient  lighting  of  the  sidewalk  in  consequence  of  the 
obstruction  of  a  street  light  by  the  coaches  which  stopped  outside  of 
the  station  grounds.  Moses  v.  Louisville,  etc.,  K.  Co.,  39  La.  Ann.  649, 
2  So.  567,  30  Am.  &  Eng.  R.  Cas.  556,  4  Am.  St.  Rep.  231.  A  railroad 
company  has  been  held  liable  for  the  death  of  a  cattle  owner,  accom- 
panying stock,  resulting  from  the  unsafe  condition  of  a  bridge  which 
spanned  a  creek  close  by  a  station  and  which  the  company  knew,  or 
ought  to  have  known,  would  naturally  be  used  by  shippers  of  stock, 
when  the  trains  stopped  at  the  station  to  take  on  water,  in  going 
around  the  trains  to  look  after  their  stock.  Illinois  Central  R.  Co.  v. 
Foley,  S3  Fed.  459,  3  C.  C.  A.  589,  10  U.  S.  App.  537,  56  Am.  &  Eng. 
R.  Cas.  273.  A  cattleman  accompanying  a  carload  of  cattle  on  one 
of  defendant's  stock  trains,  in  passing  from  defendant's  station  to 
the  stock  yards  across  a  trestle  bridge,  which  was  without  guards  and 
unlighted,  fell  off,  was  injured,  and  soon  after  died  from  his  injuries. 
In  an  action  to  recover  for  his  death,  it  was  held  that  if  the  bridge 
was  so  situated  and  constructed  that  passengers  and  persons  in  charge 
of  cattle  shipped  over  defendant's  road  would  probably  and  naturally 
go  thereon,  and  if,  through  the  negligence  of  defendant,  the  bridge 
was  in  an  unsafe  and  dangerous  condition,  defendant  was  liable. 
Texas,  etc.,  R.  Co.  v.  Hudman,  8  Tex.   Civ.    App.    309,  28  S.  W.  3B8. 

10.  Crowds  at  Stations. 

A  railroad  company  must  exercise  care  to  protect  passengers  against 
the  increased  dangers  incident  to  exceptionally  large  crowds  of  people 
at  its  stations,  the  presence  of  which  the  company  is  advised  or  is 
reasonably  bound  to  anticipate.  Taylor  v.  Pennsylvania  Co.,  50  Fed, 
755;  Illinois  Cent.  R.  Co.  v.  Treat,  179  111.  576,  54  N.  E.  290;  Muhl- 
hause  v.  Monongahela,  etc.,  R.  Co.  (Pa.  1902),  50  Atl.  937.  Thus, 
where  a  railroad  company  by  extensive  advertising  and  the  offering 
of  reduced  rates  induced  a  large  number  of  people  to  go  upon  an 
excursion,  it  was  held  liable  for  negligence  in  failing  to  make  proper 
provision  for  the  control  of  a  large  crowd  of  people  which  collected 
at  one  of  its  stations.  Taylor  v.  Pennsylvania  Co.,  50  Fed.  755. 
E.   BOX  OR  STOOL  IN  LIEU  OF  PLATFORM. 

When  a  railroad  company,  instead  of  providing  a  platform,  fur- 
nishes a  box  or  stool  for  passengers  to  step  upon  in  alighting,  it 
must  exercise  care  to  see  that  such  appliance  is  itself  safe  for  the 
purpose   for   which   it  is  used    (Missouri  Pac.    R.  Co.  v.  Wortham,  73 
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Tex.  25,  10  S.  W.  741,  37  Am.  &  Eng.  R.  Cas.  82,  3  L.  R.  A.  368  j 
Missouri,  etc.,  R.  Co.  of  Texas  v.  White  [Tex.  Civ.  App.  1900],  55 
S.  W.  593),  and  that  it  is  properly  placed.  Atlanta,  etc.,  R.  Co.  v. 
Holcombe,  88  Ga.  9,  13  S.  E.  751 ;  Missouri,  etc.,  R.  Co.  of  Texas  v. 
White  (Tex.  Civ.  App.  1900),  55  S.  W.  593. 

F.    LIGHTING     STATION    HOUSES,     PLATFORMS,     AND 
GROUNDS. 

The  due  performance  by  railroad  companies  of  the  obligation  to 
afford  passengers  the  use  of  necessary  and  safe  stational  facilities, 
requires  the  carrier  to  exercise  care  that  its  station  houses,  platforms, 
approaches,  and  the  other  places  connected  therewith  which  would 
naturally  be  visited  by  passengers,  are  adequately  lighted  for  a  rea- 
sonable length  of  time  before  and  after  the  arrival  and  departure  of 
trains  at  night,  if  that  is  necessary  to  the  safety  of  persons  taking 
passage  on,  and  of  passengers  leaving,  trains;  and  a  negligent  omis- 
sion of  this  duty,  causing  injury  to  a  passenger  who  is  himself  with- 
out fault,  charges  the  carrier  with  liability. 

United  Stales.— Grimes  v.  Pennsylvania  Co.,  36  Fed.  72. 

Alabama.— Alabama,  etc.,  R.  Co.  v.  Arnold,  84  Ala.  159,  35  Am.  & 
Eng.  R.  Cas.  466,  5  Am.  St.  Rep.  354. 

Arkansas*— St.  Louis,  etc.,  R.  Co.  v.  Battle  (Ark.  1901),  63  S.  W. 
805,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  700;  Fordyce  v.  Merrill,  49  Ark. 
277,  5  S.  W.  329;  St.  Louis,  etc.,  R.  Co.  v.  White,  48  Ark.  495,  4  S. 
W.  52,  30  Am.  A  Eng.  R.  Cas.  545. 

Indiana.— Louisville,  etc.,  R.  Co.  v.  Treadway,  142  Ind.  475,  40  N. 
E.  807;  Louisville,  etc.,  R.  Co.  v.  Lucas,  119  Ind.  583,  21  N.  E.  968, 
6  L.  R.  A.  193. 

/au/a.  -Hiatt  v.  Des  Moines  R.  Co.,  %  Iowa  169,  64  N.  W.  766. 

Kansas. — Missouri  Pac.  R.  Co.  v.  Neiswanger,  41  Kan.  621,  21  Pac. 
582,  39  Am.  A  Eng.  R.  Cas.  471,  13  Am.  St.  Rep.  304. 

Louisiana.— Moses  v.  Louisville,  etc.,  R.  Co.,  39  La.  Ann.  649,  2 
So.  567,  30  Am.  £  Eng.  R.  Cas.  556,  4  Am.  St.  Sep.  231 ;  Peniston  v. 
Chicago,  etc.,  R.  Co.,  34  La.  Ann.  777,  44  Am.  Rep.  444. 

Massachusetts.—  Wentworth  v.  Eastern  R.  Co.,  143  Mass.  248,  9N.  E. 
563;  Keefc  v.  Boston,  etc.,  R.  Co.,  142  Mass.  251,  7  N.  E.  874,  27  Am. 
4  Eng.  R.  Cas.  137. 

Miun'sota.— Buenemann  v.  St.  Paul,  etc.,  R.  Co.,  32  Minn.  390,  20 
N.  W.  379,  18  Am.  At  Eng.  R.  Cas.  153. 

Missouri.  Sargent  v.  St.  Louis,  etc.,  R.  Co.,  114  Mo.  348,  21  S. 
W.  823,  58  Am.  &  Eng.  R.  Cas.  184,  19  L.  R.  A.  460. 

Texas.— Galveston,  etc.,  R.  Co.  v.  Thornsberry  (Tex.  1891),  17  S. 
W.  521;  Texas,  etc.,  R.  Co.  v.  Brown,  78  Tex.  397,  14  &  W.  1034; 
Texas,  etc.,  R.  Co.  v.  Brown  (Tex.  Civ.  App.  1900),  58  S.  W.  44; 
Texas,  etc.,  R.  Co.  v.  Lee  (Tex.  Civ.  App.  1899),  51  S.  W.  351;  Texas, 
etc.,  R.  Co.  f.  Reich  (Tex.  Ctv.  App.  1895),  32  S.  W.  817;  Eddy  v. 
Still,  3  Tex.  Civ.  App.  346,  22  S.  W.  525;  Rozwadosfskie  v.  Interna- 
tional, etc.,  R.  Co.,  1  Tex.  Civ.  App.  487,  20  S.  W.  872. 
-  Virginia. -Alexandria,  etc.,  R.  Co.  v.  Herndon,  87  Va.  193,  12  S. 
E.  289,  15  Va.  L.  J.  118;  Richmond,  etc.,  R.  Co.  v.  Morris,  31  Gratt. 
(Va.)  200. 

Wisconsin.— Quaife  v.  Chicago,  etc.,  R.  Co.,  48  Wis.  513,  4  N.  W. 
658,  33  Am.  Rep.  821. 

Thus,  the  platform  must  be  sufficiently  well  lighted  so  that  a  pas- 
senger, who  exercises  ordinary  care,  will  not  be  at  a  loss  to  determine 
on  which  side  of  the  train  the  platform  is  located.  Louisville,  etc., 
R.  Co.  v.  Ricketts,  18  Ky.  L.  Rep.  687,  37  S.  W.  952.  When  a  passenger 
is  set  down,  in  the  night,  at  a  freight  instead  of  the  regular  passen- 
ger station  he  may  recover  for  the  negligent  failure  of  the  company 
properly  to  light  the  station  and  approaches.  Stewart  v.  Interna- 
tional, etc.,  R.  Co.,  53  Tex.  289,  2  Am.  &  Eng.  R.  Cas.  497.  But  if 
the  station  is  sufficiently  lighted  for  the  convenience  of  passengers 
the  duty  is  discharged,  and  the  company  is  not  bound  to  so  light  its 
premises  that  a  drunken  person,  going  to  sleep  on  or  near  the  track, 
would  be  discovered  and  injury   to  him   averted.     Rozwadosfakie  v. 
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International,  etc.,  R.  Co.,  1  Tex.  Civ.  App.  487,  20  S.  W.  872.  This 
duty  of  lighting-  only  applies  to  the  platforms  and  approaches  which 
are  reasonably  necessary  to  the  ingress  and  egress  of  the  traveling: 
public,  and  not  necessarily  to  all  platforms  and  approaches  that  may 
be  used  in  connection  with  the  stations  for  other  purposes.  Texas, 
etc.,  R.  Co.  v.  Reich  {Tex.  Civ.  App.   189S),  32  S.  W.  817. 

If  trains  arrive  at  and  leave  a  station  at  frequent  and  short  intervals 
the  carrier  might  not  be  able  to  discharge  its  full  duty  with  respect 
to  lighting  except  by  keeping  the  station  lighted  continuously  during 
the  hours  of  darkness.  But  ordinarily  the  carrier  is  not  bound  to 
light  its  stations  at  all  times  in  the  night ;  it  ia  bound  to  do  so  only 
for  a  sufficient  time  before  the  departure  of  a  train  to  enable  persona 
wishing  to  take  passage  to  be  in  readiness  and  to  enter  the  cars  with- 
out undue  haste,  and,  after  the  arrival,  to  enable  passengers  leaving 
the  train  to  do  so  conveniently  and  safely.  Alabama,  etc.,  R.  Co. 
v.  Arnold,  84  Ala.  159,  4  So.  359,  35  Am.  &  Eng.  R.  Cas.  466,  5  Am.  St. 
Rep.  354;  Louisville,  etc.,  R.  Co.  v.  Treadway,  142  Ind.  475,  40  N.  E. 
807;  Hodgea  v.  New  Hanover  Transit  Co.,  107  N.  Car.  576,  12  S. 
E.  597. 

Like  the  nature  of  the  stationa!  structures  themselves,  the  character 
and  extent  of  the  lighting  must  depend,  in  a  measure,  upon  the 
character  and  volume  of  the  business  transacted  at  the  particular 
place.  Sargent  v.  St.  Louis,  etc.,  R.  Co.,  114  Mo.  348,  21  S.  W.  823. 
58  Am.  &  Eng.  R.  Cas.  184,  19.L.  R.  A.  460. 

In  Texas  it  is  provided  by  statute  that  a  railroad  company  shall 
keep  its  depots  or  passenger  houses  lighted  a  reasonable  time  before 
the  arrival  and  after  the  departure  of  all  trains  carrying  passengers. 
Sayles'  Supp.  Rev.  Stat,  of  Texas,  art.  4238.  The  fact  that  another 
company  is  under  contract  to  keep  the  station  lighted  does  not  relieve 
the  railroad  company  of  responsibility  for  a  breach  of  this  duty. 
Texas,  etc.,  R.  Co.  v.  Reich  (Tex.  Civ.  App.  1894).  32  S.  W.  817. 
G.  WHEN  PASSENGERS  ARE  CARRIED  ON  FREIGHT  TRAINS. 

It  has  been  said  that  passengers  on  freight  trains  cannot  expect 
and  are  not  entitled  to  the  same  accommodations  for  entering  and 
leaving  the  trains  as  passengers  carried  on  regular  passenger  trains. 
Central  R.  Co.  v.  Smith,  76  Ga.  209,  2  Am.  St.  Rep.  31.  But  even  when 
carrying  passengers  on  freight  trains  the  carrier  is  no  doubt  bound 
to  exercise  care  to  provide  the  facilities  to  which  the  mode  of  convey- 
ance employed  is  reasonably  susceptible.  A  railroad  company  is  not 
relieved  of  its  obligation  to  furnish  a  proper  and  convenient  exit 
from  its  cars  by  the  fact  that  there  is  an  unusual  and  unexpected 
number  of  passengers,  so  that  the  supply  of  passenger  cars  has  to  be 
supplemented  with  box  cars,  which  are  not  provided  with  platform 
steps  or  ladders,  or  other  means  by  which  to  enter  and  leave  the  cars. 
Having  received  passengers,  without  qualification  or  condition,  or 
notice  of  its  inability  to  provide  for  their  safety,  it  assumes  all  the 
obligations  usually  incumbent  upon  a  carrier  of  passengers,  and 
becomes  liable  for  the  consequences  of  a  failure  to  perform  those 
obligations.  Evansvilte,  etc.,  R.  Co.  v.  Duncan,  28  Ind.  441,  92  Am. 
Dec.  322. 

III.  STREET  RAILWAYS. 
A.  IN  GENERAL. 

There  is  necessarily  a  considerable  difference  between  the  respective 
obligations  of  ordinary  railroads  and  of  street  railways  to  provide 
facilities  for  taking  on  and  setting  down  passengers  at  their  stations 
and  stopping  places.  In  the  first  place,  the  means  of  conveyance  are 
different,  and  the  facilities  which  must  be  supplied  by  an  ordinary 
railroad  are  not  necessary  for  the  safety  of  passengers  boarding  and 
alighting  from  street  cars.  And  secondly  a  difference  necessarily 
exists  with  respect  to  this  duty  between  carriers  which  have  the 
power  of  constructing  and  exclusively  controlling  places  for  the 
reception  and  discharge  of  passengers  and  carriers  which  do  not  have 
that  power. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         153 

Notes 

B.  WHEN  CARRIER  HAS  NO  CONTROL  OVER  STREET. 

Naturally,  a  street  railway  company  which  is  engaged  in  carrying 
passengers  along  a  public  street  over  which  it  has  no  control  is  not 
charged  with  the  duty  of  providing  safe  places  for  taking  on  and 
setting  down  passengers;  the  extent  of  its  duty  in  this  respect  is  to 
exercise  care  in  selecting  such  places  as  are  safe  and  convenient  for 
the  purpose.  Augusta  R.  Co.  v.  Glover,  92  Ga.  132,  18  S.  E.  406,  58 
Am.  &  Eng.  S.  Cas.  269;  Conway  v.  Lewi  a  ton,  etc.,  R.  Co.,  87  Me. 
283,  32  Atl.  901,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  339. 

But  a  street  railway  company  is,  of  course,  liable  for  a  failure  to 
eiercise  due  care  in  the  selection  of  places  for  taking  on  and  letting 
off  passengers.  Sowash  v.  Consolidated  Traction  Co.,  188  Pa.  St. 
618,  41  Atl.  743,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  124;  Vasele 
v.  Grant  Street,  etc.,  R.  Co.,  16  Wash.  602,  48  Pac.  249,  9  Am. 
A  Eng.  R.  Cas.,  N.  S-,  75.  A  street  car  was  being  followed 
by  a  hook  and  ladder  truck  and  apparatus,  running  to  a  fire.  The 
condactor  of  the  street  car,  notwithstanding  that  the  truck  was 
close  to  the  car  and  advancing  rapidly,  ignored  the  signal  of  the 
person  in  charge  of  the  fire  apparatus  to  go  on,  and  stopped  the  car 
to  let  plaintiff  off.  A  verdict  for  plaintiff  in  her  action  to  recover 
for  injuries  sustained  in  the  collision  which  resulted  was  sustained. 
Maverick  p.  Eighth  Avenue  R.  Co.,  36  N.  Y.  378.  In  a  case  in  which 
it  appeared  that  a  street  car  was  stopped,  after  dark,  alongside  of  an 
excavation  in  the  street,  which  had  been  made  by  the  city  authorities 
for  the  purpose  of  laying  sewers  and  which  was  unprovided  with 
proper  safeguards  or  lights,  and  plaintiff,  in  alighting  from  the  car, 
stepped  into  the  excavation  and  was  injured,  a  judgment  for  plaintiff 
was  sustained.  Richmond,  etc.,  R.  Co.  v.  Scott,  86  Va.  902,  11  S.  E. 
404,  44  Am.  &  Eng.  R.  Cas.  418.  Where  a  passenger,  on  boarding  a 
street  car,  at  night,  informed  the  conductor  of  his  destination,  and 
as  the  car  approached  the  street  where  he  was  to  get  off  and  where 
there  was  a  plank  roadway  thirty  or  forty  feet  wide  guarded  by  rail- 
ings on  all  sides,  the  name  of  the  street  was  called,  but  the  car, 
instead  of  stopping  there,  went  about  fifty  feet  beyond  and  stopped 
over  a  trestle  where  there  were  no  accommodations  for  passengers 
to  alight,  and  the  passenger,  believing  that  the  car  was  at  the  usual 
stopping  place,  alighted  and,  in  doing  so,  was  injured,  it  was  held 
that  defendant  was  guilty  of  negligence.  Henry  v.  Grant  Street, 
etc.,  R.  Co.   (Wash.  1901),  64  Pac.  137. 

If,  however,  a  stop  is  made  on  account  of  an  obstruction  upon  the 
track,  the  requirement  as  to  the  selection  of  a  safe  place,  has  no 
application ;  for,  when  a  stop  is  made  for  that  reason,  and  there  is 
broad  daylight  by  which  passengers  can  see  for  themselves,  if  one  of 
them  attempts  to  get  off,  whether  the  car  be  in  motion  or'at  rest, 
the  conductor  not  seeing  him  or  being  aware  of  his  purpose,  he  can- 
not complain  that  a  safe  place  was  not  selected  for  him  to  alight. 
Augusta  S.  Co.  v.  Glover,  92  Ga.  132,  18  S.  E.  406,  58  Am.  &  Eng. 
R.  Cas.  269. 

Plaintiff  sustained  injuries  in  alighting  from  a  street  car  which 
had  been  stopped,  in  broad  daylight,  opposite  a  place  where  the  street 
was  being  repaved,  and  where  there  was  a  slight  excavation  in  con- 
sequence of  the  paving  blocks,  which  were  about  six  inches  in  depth, 
not  having  been  laid.  The  difference  between  the  level  of  the  street 
in  the  condition  in  which  it  was  at  the  time,  and  its  level  with  the 
blocks  in  place,  was  not  so  great  as  to  render  it  hazardous  for  a  pas- 
senger to  leave  the  car,  or  make  it  necessary  for  those  in  charge  of 
the  car  to  refuse  to  stop  the  car  at  that  place,  or  to  caution  passen- 
gers as  to  alighting.  On  the  ground  that  the  employees  in  charge  of 
the  car  had  a  right  to  assume  that  plaintiff  in  alighting  would  notice 
the  condition  of  the  street,  it  was  held  that  it  was  proper  for  the  trial 
court  to  direct  a  verdict  for  defendant.  Bigelow  v.  West  End,  etc., 
R.  Co.,  161  Mass.  393,  37  N.  E.  367. 

It  is  not  negligence  per  se  to  permit  passengers  to  stand  on  the 
platform  of  a  street  car.     But  if  passengers   are  permitted    to  remain 
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standing  on  the  platform  of  a  car  in  such  a  position  as  to  deprive  a. 
passenger  of  the  support  in  alighting  which  would  otherwise  be  avail- 
able and  other  suitable  protection  is  not  furnished,  the  question  of  the 
carrier's  negligence  may  properly  be  submitted  to  a  jury.  Nealie  v. 
Second,  etc.,  R.  Co.,  113  Pa.  St.  300,  6  Atl.  72,  27  Am.  A  EJng.  R. 
Cas.  180. 

It  has  been  said  that  a  street  railway  company  must  exercise  care 
and  diligence  in  the  removal  of  snow  and  ice  which  accumulates 
along  its  track  and  renders  it  dangerous  to  board  and  alight  from  its 
cars.  Dixon  v.  Brooklyn  City,  etc.,  R.  Co.,  100  N.  Y.  170,  3  N.  E. 
65,  26  Am.  A  Eng.  R.  Cas.  203. 

When  passengers  are  being  discharged  from  a  street  car,  care  should 
be  exercised  that  they  may  not  be  placed  in  a  position  of  danger  by 
the  manner  In  which  cars  are  run  on  a  parallel  track.  Smith  c.  Union 
Trunk  Line,  18  Wash.  351,  51  Pac.  400,  45  L.  R.  A.  196.  Where  street 
car  tracks  are  In  close  proximity,  to  run  a  car  or  train  of  cars  in  one 
direction,  at  a  rapid,  although  not  unlawful,  speed,  and  without  aig- 
nal  or  warning,  over  a  sidewalk  crossing,  while  a  train  bound  in  the 
opposite  direction  is  discharging  passengers  at  the  crossing,  the  view 
or  the  approaching  train  being  obstructed  by  the  standing  cars  from 
which  passengers  are  alighting,  is  such  conduct  as  will  justify  a 
finding  of  negligence.  Chicago,  etc.,  R.  Co.  v.  Robinson,  127  I1L  9, 
18  N.  E.  772,  11  Am.  St.  Rep.  87.  See  ante,  this  note,  II,  D,  6,  b. 
C.  WHERE  THE  CARRIER  IS  UNDER  OBLIGATION  TO  RE- 
PAIR STREET. 

The  responsibility  of  a  street  railway  company  with  respect  to  tbe 
safety  of  stopping  places  is  more  extensive  when  it  is  invested  with 
control  over  the  streets  along  which  its  tracks  are  laid.  If  the  carrier 
is  under  obligation  to  keep  the  street  along  which  its  cars  are  run  in 
good  order  and  repair,  it  will  be  liable  in  damages  to  passengers  who 
are  injured,  while  boarding  or  alighting  from  its  cars,  inconsequence 
of  a  neglect  of  the  duty.  Fielders  v.  North  Jersey,  etc.,  R.  Co.  (N. 
J.  1901),  50  Atl.  533;  Ofaer  V.  Crescent  City  R.  Co.,  44  La.  Ann.  1059, 
11  So.  818,  52  Am.  &  Eng.  R.  Cas.  576,  32  Am.  St.  Rep.  366. 


Birmingham  Ry.  &  Electric  Co.  v.  Brannon. 
(Supreme  Court  of  Alabama,  Feb.  fj,  /903.) 
[31  So.  Rep.  523.] 
Contributory  Negligence  in  Boarding  Street  Car, 

A  party  who  gets  onto  the  step  of  a  street  car  before  grasping  the 
handholds  on  the  body  of  the  car  and  the  platform,  or  either  of  them, 
and  though,  after  being  on  the  step,  be  catches  the  rear  platform 
handhold  with  the  hand  furthest  from  it,  having  to  reach  across  his 
body  to  do  so, — his  right  hand  being  incapacitated  by  reason  of  pack- 
ages he  is  carrying, — is  not  negligent,  as  a  matter  of  law,  in  such 
attempt  to  board  the  car. 
Same— Moving  Car.* 

A  charge  in  an  action  against  a  street  railway  company  declaring 
that,  as  a  matter  of  law,  it  is  not  negligence  for  a  passenger  to 
attempt  to  board  a  street  car  in  slow  motion,  is  improper. 

Where  a  count  in  a  declaration  alleges  that  plaintiff,  while  attempt- 
ing to  board  an  electric  street  car,  was  thrown  between  the  cars,  and 
the  evidence  shows    that    after    stepping   on   the   platform  of  the  car 

he  was  thrown  under  the  car,  it  constitute 


street    car,    see  23  Am.    &    Eng.    Enc.    Law    1011   et  seq. ;  7  Rap.  ■ 
Mack's  Dig.  486. 
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Where  a  count  of  a  complaint  ascribes  the  injur;  to  one  attempting1 
to  board  a  street  car  to  the  negligence  of  defendant  in  allowing  said 
car  to  give  a  sudden  lurch  while  a  passenger  was  attempting  to  board 
the  car,  and  there  is  no  evidence  from  which  the  jury  had  a  right  to 
infer  that  there  was  any  sudden  lurch,  it  was  error  to  refuse  to  charge 
that,  if  the  jury  believed  the  evidence,  they  could  not  find  for  plain- 
tiff on  such  count. 

Appeal  from  circuit  court,  Jefferson  county;  A,  A.  Cole- 
man, Judge. 

Action  by  Nettie  P.  Brannon,  as  administratrix,  against  the 
Birmingham  Railway  &  Electric  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Walker,  Tillman,  Campbell  &  Porter,  for  appellant. 

Bowman  &  Marsh  and  John  T.  Shugart,  for  appellee. 

McCLELLAN,  C.  J.  Action  for  damages  resulting  from  per- 
sonal injuries  inflicted  by  the  railway  company  upon  plaintiff's 
intestate,  causing  his  death.  The  first  count  of  the  complaint 
ascribes  the  injury  and  consequent  death  of  intestate  to  the 
negligence  of  defendant's  servants  in  charge  of  an  electric 
street  car,  in  causing  or  allowing  "said  car  to  give  a  sudden 
lurch  or  other  sadden  motion"  while  plaintiff's  intestate  was 
"engaged  in  or  about  boarding  said  car."  We  have  atten- 
tively read  and  carefully  considered  the  evidence  adduced  on 
the  trial,  and  the  brief  and  argument  of  counsel  for  appellee, 
wherein  it  is  attempted  to  point  out  evidence  in  support  of 
the  averments  of  this  count ;  but  we  have  been  unable  to 
find  in  the  transcript  any  evidence  which,  in  oar  opinion, 
tends  to  show,  or  from  which  the  jury  had  a  right  to  infer, 
that  there  was  any  sudden  lurch  or  other  sudden  motion  of 
the  car  while  Brannon,  the  intestate,  was  engaged  in  and 
about  boarding  it.  And  we  therefore  concluded  that  the  trial 
court  erred  in  its  refusal  to  give  the  fifth  charge  requested  by 
the  defendant, — that,  "if  the  jury  believe  the  evidence,  they 
cannot  find  for  the  plaintiff  under  the  first  count  of  the  com- 
plaint." 

In  the  second  and  third  counts  it  is  averred  that  Brannon, 
in  attempting  to  board  the  train,  fell  or  was  thrown  between 
two  cars,  and  that  while  he  was  so  between  said  cars  the 
defendant,  through  its  servant  or  agent,  so  negligently  con- 
ducted itself  (second  count)  in  or  about  the  management,  etc., 
of  said  cars,  that  the  car  or  cars,  or  a  part  thereof,  ran  upon  or 
against  said  intestate,  and  so  injured  him  that  he  died,  or 
(third  count)  recklessly  and  wantonly  or  intentionally  caused 
the  death  of  the  intestate  by  recklessly  and  wantonly  causing 
said  car  or  cars,  or  a  part  thereof,  to  run  upon  or  against  said 
intestate,  and  so  injure  him  that  he  died.  There  was  no  evi- 
dence that  Brannon  was  between  the  cars  when  he  was  run 
upon  or  against,  but  all  the  evidence  concurs  that  he  was  then 
under  the  rear  of  the  two  cars  composing  the  train.  '  To  say 
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the  least,  it  would  be  well  for  the  complaint  to  be  amended  id 
this  connection. 

The  evidence  was  without  conflict  that  the  car  was  in  motion 
when  Brannon  attempted  to  board  it.  The  several  witnesses 
estimated  its  speed  at  from  two  to  five  miles  an  hoar.  The 
jury,  of  conrse,  bad  a  right  to  find  the  minimum  rate.  We 
are  not  prepared  to  affirm,  as  a  conclusion  of  law,  that  Bran- 
non was  negligent  in  attempting  to  get  on  the  car,  or  in  the 
manner  of  such  attempt,  though  he  was  incumbered  with 
bandies,  and  got  onto  the  step  before  grasping  tbe  hand- 
holds on  the  body  of  the  car  and  the  platform,  or  either  of 
them,  and  though  after  being  on  the  step  he  caught  the  rear 
platform  handhold  with  his  left  hand,  which  was  furthest  from 
it,  having  to  reach  across  his  body  to  do  so, — his  right  hand 
being  incapacitated  by  the  packages  he  was  carrying.  Bat 
charge  3  given  for  plaintiff  in  this  connection  was  bad,  in  that 
it,  in  effect,  declares,  as  matter  of  law.  that  it  is  not  negligence 
fdr  a  passenger  to  attempt  to  board  a  street  car  in  slow  motion. 

Leaving  out  of  view  the  variance,  referred  to  above,  between 
the  averments  of  the  second  and  third  counts  as  to  Brannon 
being  hurt  while  between  the  cars,  and  the  proof,  we  are  of 
opinion  that  there  was  some  evidence  tending  to  support  each  of 
said  counts,  and  that  therefore,  with  said  variance  eliminated 
by  amendment,  it  wonld  not  be  proper  to  give  the  affirmative 
charge  for  defendant  upon  the  whole  complaint,  nor  upon 
either  the  second  or  third  count.  We  feel  justified,  however, 
in  remarking  that  upon  this  record  the  evidence  is  so  over- 
whelmingly against  any  fault  on  the  part  of  defendant's  servants 
that  any  verdict  for  plaintiff  upon  it  should  be  set  aside  on 
proper  motion.  We  deem  it  unnecessary  to  treat  in  detail 
the  numerous  assignments  of  error. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  tbe 
cause  will  be  remanded. 

Patterson  v.  Southern  Pac.  Co.  et  aJ. 

{.Court  of  Civil  Appeals  of  Texas,  fan.  8,  1902.) 

[66  8.  W.  Rep.  308.] 

Ejection  of  Passenger—  Refusing  to  Pay  Illegal  Exaction— Reaiata nee  to 
Enhance  Damages. 

Where  a  passenger  on  a  railroad  knows  that  a  toll  of  50  cents  will 
be  illegally  exacted  on  crossing  a  certain  bridge,  which  will  be 
reached  at  midnight,  and  has  tbe  means  and  opportunity  to  pay  such 
toll  before  retiring,  and  refuses  to  avail  himself  of  such  opportunity. 
and,  on  being  awakened  and  the  toll  demanded,  refuses  to  pay,  and, 
for  the  sole  purpose  of  enhancing  the  damages,  persists  in  his  refusal 
until  force  is  used  on  his  person,  he  is  not  entitled  to  enhanced  dam- 
ages for  such  added  indignities. 
Same— Same—  Question  for  Jury. 

Plaintiff,  a  passenger  on  a  railroad,  traveling  on  a  mileage  book 
which  stated  in  plain  letters  that  it  was  not  good  over  a  certain  bridge, 
stated  to  the  conductor  when  his  mileage  was  taken  up  that  he  would 
not  pay  the  fare  of  50   cents    charged    for   crossing  over  such  bridge. 
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and  that  he  could  afford  to  be  put  off  the  train,  if  the  company  could 
stand  it.  He  was  not  molested  on  that  trip,  but  on  his  return,  the 
□est  night,  when  the  train  was  stopped  at  the  bridge  for  the  bridge 
conductor  to  collect  toils,  the  toll  was  demanded  and  refused,  and  the 
bridge  conductor  testified  that  he  told  plaintiff  if  he  did  not  pay  he 
wonld  have  to  be  put  off.  He  said,  "Why  don't  you  do  it?"  The 
conductor  then  said  "If  you  want  me  to  take  hold  of  you,— which 
seems  evident, — I  can  do  that,"  and  then  laid  his  hand  on  plaintiff's 
shoulder.  He  said,  "That  is  all  I  want,"  and  paid  the  toll,  taking 
a  receipt:  held,  that  the  evidence  was  sufficient  to  justify  submitting 
to  the  jury  the  question  whether  plaintiff's  resistance  until  the  assault 
was  made  was  for  the  purpose  of  enhancing  his  damages. 
Harmless  Error. 

Where  the  failure  to  award  certain  damages  to  plaintiff,  who  appeals 
from  an  inadequate  judgment  in  his  favor,  could  not  possibly  have 
resulted  from  the  giving  of  an  erroneous  instruction,  the  error  was 
harmless- 
Error  from  district  court.  El  Paso  county ;  A.  M.  Walthall, 
Judge. 

Action  by  Millard  Patterson  against  the  Southern    Pacific 
Company  and  others.     From  a  judgment  for  plaintiff  for  a 
part,  only,  of  his  demand,  he  brings  error.     Affirmed. 
C.  N.  Buckler  and  Peyton  F.  Edwards,  for  plaintiff  in  error. 
Beall  &  Kemp,  for  defendants  in  error. 

JAMES,  C.  J.  The  nature  of  this  action  is  fully  shown  in 
the  opinions  delivered  on  previous  appeals.  27  S.  W.  194; 
46  S.  W.  848.  The  issues  at  present  before  the  court  are 
tew,  and  we  shall  not  attempt  any  statement,  except  as  the 
assignments  are  discussed.  At  the  last  trial,  verdict  was  for 
plaintiff  (now  plaintiff  in  error)  for  $1  actual  and  $240  exem- 
plary damages.  The  first  and  second  assignments  are  as 
follows : 

"First  Assignment  of  Error.  The  court  erred  in  that  part 
of  its  charge  wherein  it  instructed  the  jury  that,  if  the  con- 
ductor demanded  the  fifty  cents  from  the  plaintiff  in  the  day- 
time, that  it  was  plaintiff's  duty  to  have  paid  it,  and  that,  not 
having  paid  it  in  the  daytime,  he  could  not  recover  for  incon- 
venience caused  by  the  fifty  cents  having  been  demanded  and 
collected  in  the  night,  after  he  and  his  wife  had  retired  to 
bed,  because  the  demand  and  collecting  of  the  fifty  cents  in  the 
daytime  would  have  been  as  unlawful  and  unjustifiable  as  it 
was  when  demanded  and  collected  in  the  nighttime,  and, 
whether  demanded  in  the  daytime  or  in  the  nighttime,  plain- 
tiff bad  the  legal  right  to  refuse  to  pay  it,  and  was  under  no 
obligation  to  pay  it  during  the  day  in  order  to  keep  from 
being  disturbed  in  the  night  by  a  demand  for  the  fifty  cents. 
"Second  Assignment  of  Error.  The  court  further  erred  in 
that  part  of  its  charge  wherein  it  instructed  the  jury  that,  if 
plaintiff  resisted  the  payment  of  said  fifty  cents  for  the  pur- 
pose of  enhancing  his  damages,  that  he  could  not  recover  for 
the  assault,  inconvenience,  mental  pain,  and  suffering  or 
humiliation,  because  there  was  no  testimony  justifying  the 
court  in  submitting  any  such  issue  to  the  jury,  and  said  por- 
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tion  of  said  charge  was  calculated  to  mislead  the  jury,  as  shown 
by  their  verdict,  wherein  they  allowed  the  plaintiff  one  dollar 
actual  damages,  thus  showing  that  they  allowed  him  nothing 
on  account  of  the  assault,  mental  suffering,  inconvenience,  and 
humiliation  cansed  by  the  unjustifiable  demand  and  collection 
of  the  fifty  cents  from  him  at  midnight,  after  he  and  his  wife 
had  retired  for  the  night" 

The  fragment  of  the  charge  which  plaintiff  in  error  sets  out 
in  bis  brief  as  the  part  complained  of  is  as  follows: 

"If,  however,  you  should  believe  from  the  evidence  that  the 
conductor  of  said  train,  in  the  daytime,  and  on  the  day  before 
said  train  reached  said  Pecos  Bridge,  or  before  said  O'Rourke 
demanded  of  plaintiff  the  payment  of  said  sum  of  fifty  cents 
bridge  fare,  informed  plaintiff  that  he  would  have  to  pay  fifty 
cents  bridge  fare  before  crossing  said  bridge,  and  that,  as  an  ac- 
commodation to  him  (plaintiff),  he,  the  train  conductor,  would 
receive  said  sum,  and  pay  same  over  to  the  bridge  conductor, 
and  thus  relieve  plaintiff  of  being  disturbed  after  he  should 
have  retired  for  the  night,  and  that  plaintiff  refused  to  pay 
said  fare,  but  afterwards  retired  for  the  night,  with  his  wife, 
in  said  berth,  and  that  the  said  O'Rourke,  in  awakening  plain- 
tiff after  he  had  retired,  did  so  solely  for  the  purpose  of  re- 
questing the  plaintiff  to  pay  said  fare,  and  that  the  plaintiffat 
the  time  had  the  opportunity  and  the  means  to  pay  the  same, 
and  that  the  plaintiff  refused  to  pay  the  said  fifty  cents  bridge 
fare  solely  for  the  purpose  of  causing  the  said  O'Rourke  to 
enforce  from  him  the  collection  of  the  same,  and  that,  in  refus- 
ing to  pay  said  bridge  fare,  plaintiff  was  prompted  or  induced 
by  a  motive  to  enhance  or  contribute  to  bis  injuries,  then  and 
in  that  event,  if  you  so  believe  such  was  the  purpose  and  motive 
of  plaintiff,  you  will  not  be  authorized  to  include  in  your 
estimate  of  damages,  if  any,  any  assault,  inconvenience, 
mental  pain,  suffering,  or  humiliation,  if  any,  he  suffered, 
occasioned,  contributed  to,  or  brought  about  by  plaintiff's 
purpose  and  motive  aforesaid." 

The  court  first  charged  the  jury  that  the  demand  of  50  cents 
for  crossing  the  bridge  was  unlawful. 

That  portion  of  the  charge  which  preceded  the  above  quo- 
tation, in  the  same  paragraph,  practically  instructed  the  jury 
to  find  for  plaintiff,  under  the  evidence,  such  actual  damages 
as  he  sustained,  and  in  so  doing  they  might  consider  the 
assault,  if  any,  the  inconvenience,  mental  pain,  suffering,  and 
humiliation,  if  any,  suffered  by  plaintiff  on  account  of  the  con- 
duct of  the  conductors.  The  part  above  quoted  was  a  qualifi- 
cation of  the  instruction  with  respect  to  the  matter  of  assault, 
inconvenience,  etc.,  and  thereby  the  jury  were  told  upon 
what  state  of  facts  plaintiff  would  not  be  entitled  to  recover  as 
to  such  particular  matters.  The  rule  stated  by  the  court  in 
this  connection  was  in  accordance  with  the  decision  of  the 
court  in  the  former  appeals.  Besides  the  authorities  there 
cited,  we  may  add  Railway  Co.  v.  Barlow,  30  S.  E.  733,  69 
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Am.  St.  Rep.  166.  There  can  be  no  reason  why  the  princi- 
ple should  be  limited  to  cases  where  a  person  boards  a  train 
with  the  purpose  of  getting  himself  pat  off,  or  with  the  pur- 
pose of  having  the  employees  resort  to  proceedings  to  that 
end. 

The  paragraph  of  the  charge  containing  what  appellant 
quotes  is  concluded  by  these  words:  "But  if  you  should  believe 
from  a  preponderance  of  the  evidence  that  plaintiff,  in  refusing 
to  pay  said  train  conductor  and  the  said  O'Rourke  the  sum  of 
fifty  cents  as  bridge  fare,  did  so  with  the  knowledge  that  the 
same  was  unlawful,  extortionate,  and  unjust,  and  under  the 
belief  that  the  unlawful  demand  or  exaction  would  be  aban- 
doned, with  no  purpose  on  the  part  of  plaintiff  except  to 
resist  as  long  and  as  far  as  practicable  the  unlawful  conduct 
and  demands  of  the  said  O'Rourke,  you  will  find  for  the  plain- 
tiff such  actual  damages  as  will  compensate  him  for  the  in- 
juries sustained,  as  hereinbefore  directed. " 

The  first  proposition  under  these  assignments  seeks  to 
bring  into  question  again  the  correctness  of  the  doctrine 
denying  plaintiff  the  right  to  recover  for  inconvenience, 
humiliation,  etc.,  which  he  may  have  willingly  occasioned 
and  brought  upon  himself  for  the  purpose  of  enhancing  his 
damages.  Upon  this  question  we  adhere  to  what  we  have 
already  held,  being  convinced  that  the  rule  is  correct. 

The  second  proposition  is  that  there  was  no  evidence  to  jus- 
tify its  application  in  this  case.  Although  plaintiff's  1,000 
mile  ticket  stated  in  plain  letters  upon  its  face,  "Not  good 
over  Pecos  Bridge,"  plaintiff,  on  going  from  El  Paso  to  San 
Antonio,  intended  to  resist  payment  of  the  bridge  fare,  and 
announced  to  the  conductor  when  his  mileage  was  taken  up 
that  he  wonld  not  pay  such  fare,  and  he  could  act  upon  that 
conclusion,  and  that  he  could  afford  to  be  put  off  the  train, 
if  the  company  could  stand  it.  However,  he  was  not  molested 
at  the  bridge  that  night  On  his  return  trip  to  El  Paso,  when 
the  conductor  took  his  fare,  the  latter  told  him  that  he  would 
have  to  pay  50  cents  fare  over  Pecos  Bridge.  Plaintiff  replied 
that  he  had  heard  that  before,  and  would  not  submit  to  such 
an  outrage.  They  continued  to  talk  about  it;  the  conductor 
offering  to  receive  the  50  cents  and  turn  it  in  to  the  bridge 
conductor  during  the  night,  so  that  plaintiff,  who  was  on  the 
sleeper,  would  not  be  disturbed.  Plaintiff  testified  that  when 
be  first  spoke  to  the  conductor  he  determined  that  he  would 
let  himself  be  put  off,  because  he  had  made  up  his  mind  about 
the  obligation  to  pay  the  50  cents.  About  midnight  the  train 
arrived  at  the  bridge,  and  stopped,  so  that  the  bridge  con- 
ductor might  collect  the  fares.  Plaintiff  was  awakened  by  the 
bridge  conductor,  and  refused  to  pay.  Plaintiff  bad  the  train 
conductor  called,  and  asked  his  protection.  He  had  instruc- 
tions not  to  interfere.  Some  time  was  consumed  in  a  discus- 
sion of  the  matter,  and  in  demands  and  refusals  to  pay ;  and 
the  bridge  conductor  finally  said  he  would  compel  plaintiff  to 
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get  off  the  train,  and  took  hold  of  him.  Plaintiff  said  he  then 
discovered  that  the  conductor  was  in  earnest,  and  asked  him 
for  a  receipt,  and  paid  the  50  cents.  The  conductor's  version 
of  the  finale  was  that  he  told  plaintiff  that  if  he  did  not  pay  be 
would  have  to  pat  him  off.  "He  said,  'Why  don't  yon  do  it?' 
I  said,  'If  you  want  me  to  take  bold  of  you, —which  seems 
evident, — I  can  do  that.'  He  was  in  bed,  but  leaning  on  his 
elbow.  He  had  the  curtains  slightly  separated.  I  reached 
in  and  laid  my  hand  on  his  shoulder.  He  said,  'That  is  all  I 
want,'  and  paid  the  fare,  taking  a  receipt."  Plaintiff  stated 
that  he  had  a  motion  to  argue  in  Colorado  City  on  the  follow- 
ing Tuesday,  and  could  not  have  gotten  there  in  time  unless 
he  went  through  on  that  train.  It  seems  to  us  that,  while 
there  may  have  been  testimony  and  inferences  which  would 
have  warranted  the  jury  in  finding  that  plaintiff  went  to  these 
extremes  expecting  and  believing  that  the  conductors  would 
finally  relent  and  forego  the  exaction,  this  is  equally  true  with 
regard  to  a  finding  that  plaintiff  did  not  so  believe;  that  be 
had  no  idea  of  allowing  himself  to  be  put  off,  but  intended  all 
along  to  submit  to  the  exaction,  and  brought  on  the  proceed- 
ings of  which  he  complains  in  order  to  aggravate  his  case  for 
damages.     The  proposition  is  therefore  not  sustained. 

The  third  assignment  complained  of  the  seventh  paragraph 
of  the  charge,  reading: 

"The  jury  are  instructed  that  the  contract  of  carriage  read 
in  evidence  did  not  entitle  plaintiff  to  free  transportation  over 
the  Pecos  Bridge,  and  the  plaintiff  is  bound  by  every  provision 
of  said  contract,  whether  he  read  it  or  not." 

Why  this  paragraph  was  inserted  in  the  charge,  is  not  clearto 
us.  Plaintiff  does  not  appear  to  have  contended  that  he  was 
entitled  to  free  transportation,  and  the  testimony  indicates  that 
his  regular  fare  to  defendant  over  the  space  covered  by  the 
bridge  was  included  in  what  was  taken  from  his  mileage  ticket. 
But  we  fail  to  see  how,  in  view  of  the  charges  and  the  verdict, 
plaintiff  was  injured.  The  jury  were  peremptorily  told  that  the 
demand  made  on  plaintiff  was  unlawful.  The  evidence  was  such 
that  the  effect  of  this  instruction  was  practically  that  plaintiff 
should  recover,  and  the  verdict,  also,  was  in  plaintiff's  favor. 
The  paragraph  complained  of  was  not  in  the  way  of  plaintiff's 
recovery  for  the  fare  exacted  and  interest  thereon,  nor  for 
exemplary  damages,  for  he  was  awarded  both.  He  evidently 
was  denied  damages  for  the  assault,  annoyance,  humiliation, 
etc. ;  and,  while  we  can  see  no  possible  connection  between  this 
result  and  the  paragraph  in  question,  it  can  be  plainly  attrib- 
uted, and,  in  our  judgment,  must  necessarily  be  attributed, 
to  that  portion  of  the  court's  charge  which  informed  the  jury 
under  what  circumstances  these  matters  should  not  be  taken 
into  consideration. 

The  fourth  assignment  is  that  the  verdict  is  inadequate  in 
amount.     We  overrule  this  assignment, 

Judgment  affirmed. 
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Yazoo  &  M.  V.  R.  Co.  v.  Rodgers. 

(Supreme  Court  of  Mississippi,  March  24,  1901.) 

[31  So.  Rep.  581.] 

Carrier* — Ejection  of  Pas  sen  go  r — Exemplary  Damages." 

Where  a  railroad  ticket  is  not   good    on  a   certain  train,  the  refnaal 

of  tbe  conductor  to  carry  the  holder  does  not  entitle  the  latter  to 
exemplary  damages  from  the  railroad  company,  though  his  evidence 
tends  to  show  that  the  ticket  was  sold  to  him  by  the  agent  of  the 
company  as  being  good  on  any  train. 

Appeal  from  circuit  court,  Sharkey  county ;  Geo.  W.  Ander- 
son, judge. 

Action  by  William  Rodgers  against  tbe  Yazoo  &  Mississippi 
Valley  Railroad  Company  for  damages  for  the  refusal  of  the 
conductor  of  defendant's  train  to  carry  plaintiff,  as  a  passen- 
ger, on  a  ticket  sold  to  him  by  defendant's  agent.  From  a 
judgment  in  favor  of  the  plaintiff,  the  defendant  appeals. 
Reversed. 

Mayes  &  Harris,  for  appellant 

McLanrin  &  Clemants,  for  appellee. 

TERRAL,  ].  William  Rodgers,  residing  at  Egremont, 
bought  there  in  March,  1S08,  an  excursion  ticket  to  attend 
Mardi  Gras  at  Vicksburg  and  return.  At  midnight  of  the 
second  day  he  applied  to  Conductor  Howard,  of  No.  6  (a  fast 
train,  not  scheduled  to  atop  at  Egremont),  for  return  passage, 
and  said  conductor  refused  to  take  him  because  bis  train  was 
not  scheduled  to  stop  at  Egremont.  Rodgers  returned  home 
the  next  day  upon  his  round-trip  ticket,  and  sued  the  defend- 
ant company,  and,  by  a  peremptory  instruction,  recovered 
$250,  from  which  judgment  tbe  company  appeals. 

As  a  predicate  for  his  recovery,  be  alleged  and  proved  by 
himself  and  others  that  Joseph,  the  Egremont  station  agent, 
told  him  the  ticket  would  be  good  on  any  passenger  train,  and 
that  when  Conductor  Howard  told  him  that  be  could  not  take 
him  on  bis  train  he  offered  bim  25  cents  extra  to  carry  him  to 
Egremont,  and,  Howard  declining  that  offer,  he  and  others 
offered  Howard  50  cents  to  take  them  to  Egremont,  and  that 
Howard  declining  that  offer  for  the  reason  first  given,  Rodgers 

told  him  that  his  wife  was  sick,  and  Howard  replied:  "D n 

your  wife!  I  cannot  take  you. "  Now,  Joseph  testified  that  he 
told  Rodgers  his  ticket  would  be  good  to  return  on  any  regular 
train  (meaning  a  train  that  stopped  at  Egremont),  but  did  not 
tell  him  he  could  return  on  No.  6,  which  did  not  stop  there. 
The  record  discloses  that  Rodgers'  ticket  was  not  good  on 
Howard's  train,  and  it  must  be  evident  that  Howard  was  jus- 

*See  Alabama  &  V.  Ry.  Co.  v.  Holmes  (Miss.),  10  Am.  &  Eng.  R. 
Cas.,  N.  8.,  270,  and  note,  272  et  aeq. ;  S  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  602  et  seq.  ;  7  Rap.  &  Mack's  Dig.  1041  et  seq. ;  9  Cent.  Dig.,  col. 
1490  et  acq- 
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tified  id  refusing  him  a  passage  on  his  train.  His  refusal  to 
take  him  was  no  ground  for  the  imposition  of  exemplary  dam- 
ages. The  company  should  have  had  a  peremptory  instruc- 
tion in  its  favor.  Manufacturing  Co.  v.  Marlett  (Miss.)  29 
South.  62. 

Reversed  and  remanded. 


Rutherford  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  et  at. 

{Court  of  Civil  Appeals  of  Texas,  March  t,  rgoz.) 
[67  S.  W.  Rep.  161.] 

Time  of  Expiration  of  Excursion  Ticket. 

A  railway  excursion  ticket  issued  by  the  principal  defendant,  and 
good  for  passage  to  G-,  a  point  on  a  connecting  line,  and  return, 
recited  on  its  face  that  it  was  "good  for  return  passage  commencing 
on  the  date  punched  in  column  'Date  of  Identification,'  to  point  pur- 
chased, within  number  of  days  punched  in  'Return  Transit  Limit' 
on  back  of  ticket."  On  the  back  of  the  ticket  there  was  a  column 
marked  "Final  Limit,"  March  23  being  punched  therein,  but  the 
column  not  being  referred  to  in  the  ticket  in  any  way.  There  was 
also  a  column  marked  "Return  Transit  Limit  Column,"  and  referred 
to  in  the  ticket  on  back  and  face,  in  which  one  day  was  punched. 
The  passenger  holding  the  ticket  presented  it  to  the  ticket  agent  at 
G.,  was  identified,  signed  a  return  contract,  and  the  ticket  was 
accepted  and  punched  March  23  in  the  "Date  of  Identification  Col- 
umn" by  the  agent.  The  return  contract  recited  that  the  passenger 
agreed  to  use  the  ticket  "to  original  starting  point  within  number  of 
days  punched  in  'Return  Limit  Column.'  "  The  passenger  commenced 
her  return  trip  on  the  23d,  reaching  the  connecting  point  of  tbe  two 
lines  on  tbe  24th,  and  presented  the  ticket  on  a  train  of  the  principal 
defendant  leaving  there  at  about  10  p.  m.  the  same  day :  held,  that 
the  ticket  was  good  though  the  train  did  not  reach  the  original  start- 
ing point  until  2  a.  m.  on  the  25th. 
Action  for  Refusal  of  Ticket— Evidence  as  to  Conduct  of  Conductor. 

In  an  action  against  a  railway  company  for  refusing  a  ticket,  wit- 
nesses may  testify  whether  the  conductor,  on  refusing  the  ticket,  was 
polite  and  courteous,  or  otherwise,  though  the  question  calls  for  their 
opinion. 
Sam  e —  Evidence. 

In  an  action  against  a  railway  company  for  refusing  an  excursion 
ticket  presented  by  a  passenger,  on  the  ground  that  it  had  expired, 
testimony  as  to  the  difference  between  the  excursion  rate  and  tlie 
regular  fare  should  be  excluded  as  immaterial. 

Appeal  from  district  court,  Grayson  county;  Rice  Mazey, 
Judge. 

Action  by  John  L.  Rutherford  against  the  St.  Louis  South- 
western Railway  Company  of  Texas  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Reversed  as  to  one 
defendant  and  affirmed  as  to  the  other. 

Wilkinson  &  Stringer,  Ctaas.  S.  S.  Todd,  and  Wilkins  & 
Vowell,  for  appellant. 

E.  B.  Perkins  and  Head  &  Dillard,  for  respondents. 

RAINEY,  C.  J.  The  appellant,  as  plaintiff,  sued  appellees, 
the  St.   Louis  Southwestern  Railway  Company  of  Texas  and 
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the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  to  recover 
damages  for  offensive  and  insulting  conduct  of  a  conductor  of 
the  former  company's  passenger  train  toward  appellant's  wife, 
Mrs.  Bird  Rutherford,  and  the  refusal  of  said  conductor  to 
accept  the  ticket  presented  by  Mrs.  Rutherford  for  her  fare 
from  Ft.  Worth  to  Mt.  Vernon,  thereby  causing  her  great 
mental  distress,  humiliation,  and  shame;  and  also  for  $5.20, 
which  she  was  wrongfully  compelled  to  pay  for  her  fare.  After 
the  evidence  was  closed,  each  of  the  defendants  moved  the 
court  to  direct  a  verdict  in  its  favor.  The  motion  of  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  was  confessed  by  the 
plaintiff,  bnt  that  of  the  St.  Louis  Southwestern  Railway 
Company  of  Texas  was  resisted.  Both  motions  were  sus- 
tained by  the  court,  and  a  verdict  rendered,  under  direction 
of  the  court,  against  plaintiff,  and  in  favor  of  both  defendants. 
Plaintiff  moved  for  a  new  trial,  which  motion  was  overruled, 
and  plaintiff  has  appealed. 

The  wife  of  the  appellant  purchased  an  excursion  coupon 
limited  ticket  from  the  St.  Louis  Southwestern  Railway  Com- 
pany at  Mt.  Vernon,  Tex. ,  good  for  one  first  class  passage  to 
Galveston  and  return  over  its  road  and  the  Gulf,  Colorado  & 
Santa  Fe  Railway.  On  the  return  trip  the  conductor  of  the 
passenger  train  of  appellee  St.  Louis  Southwestern  Railway 
Company,  known  as  the  "Cotton  Belt,"  refused  to  honor  the 
ticket,  required  payment  of  fare,  etc,  the  contention  being 
that  the  limit  had  expired.  This  is  the  main  point  in  issue 
on  this  appeal.  The  face  of  the  ticket  contained  the  follow- 
ing provisions,  to  wit:  "This  ticket  is  subject  to  the  following 
conditions,  in  consideration  of  reduced  rate:  Good  for  one 
first  class  passage  to  the  point  on  Gulf,  Colorado  and  Santa 
Fe  Railway  between  [punch  marks]  and  return.  [The  point 
indicated  was  Galveston,  Tex.]  This  ticket  is  restricted  and 
limited  as  follows:  1st.  When  officially  stamped  and  punched, 
with  coupon  attached,  is  good  for  transportation  of  the  original 
purchaser  whose  name  is  signed  below  and  ISO  pounds  of  bag- 
gage, not  exceeding  in  value  $100.00.  2nd.  In  selling  this 
ticket  the  company  acts  only  as  agent,  and  assumes  no  respon- 
sibility beyond  its  own  line.  3rd.  Going  passage  must  be  com- 
menced on  the  date  of  sale  as  stamped  on  the  back  by  issuing 
agent,  and  must  be  used  to  destination  by  or  before  midnight 
of  date  punched  in 'Going  Limit  Column.'  4th.  It  is  not 
good  for  return  passage  of  any  other  than  the  original  pur- 
chaser, whose  name  is  signed  below,  and  who  must  identify 
himself  or  herself  as  such  to  the  satisfaction  of  the  agent  of  the 
terminal  line  of  this  ticket  at  destination,  by  signing  his  or 
her  name  to  the  return  contract  on  the  back  of  this  ticket, 
which  is  a  part  of  this  contract,  and  by  other  means  if  required. 
5th.  It  will  then  be  good  for  return  passage,  commencing  on 
the  date  punched  in  column  'Date  of  Identification'  to  point 
purchased  within  the  number  of  days  punched  in  'Return 
Transit  Limit'  on  back  of  ticket.     *    *    *     I0th.  This  con- 
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tract  mast  be  signed,  in  manuscript,  with  ink,  by  the  person 
who  ts  to  use  this  ticket,  and  not  by  another  for  him  or  her. 
nth.  No  agent  or  employee  has  authority  to  change  any  of 
these  conditions."  The  following  statement,  taken  from 
appellant's  brief,  further  describes  the  ticket,  and  shows  the 
evidence  relating  to  the  issue,  to  wit:  On  the  back  of  the 
ticket  is  a  column  showing  days,  months,  and  years,  and 
marked"Pinal  Limit"  in  the  year  1900.  The  month,  of  March 
and  day  23  are  punched.  (This  column  is  nowhere  referred 
to  in  the  ticket,  nor  its  meaning  denned. )  On  the  back  of  the 
ticket  is  also  a  similar  column  marked  "Return  Transit  Limit 
Column,"  in  which  the  1  (one)  day  is  punched.  This  is 
referred  to  in  the  ticket  on  back  and  face  and  made  "part  of 
the  contract."  On  the  face  of  the  ticket  is  the  "Going  Limit 
Column."  There  were  four  coupons  attached, — two  over 
each  road, — going  and  return.  This  contract  was  duly  signed 
by  Mrs.  Bird  Rutherford,  as  required,  and  was  "used"  by  her 
immediately,  on  the  date  of  issuance,  March  20,  1000,  on  the 
"going  passage."  She  reached  Galveston  indue  time;  and 
on  the  evening  of  March  23d,  about  7  o'clock  p.  m.,  she  pre- 
sented the  same  to  the  agent  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  at  Galveston,  was  identified,  and  signed 
the  "return  contract, "  and  it  was  duly  accepted,  stamped,  and 
dated  March  23d  by  said  agent  by  punching  the  "Date  of 
Identification"  column,  and  stamp.  This  "return  contract" 
on  the  back  of  the  ticket,  referred  to  and  made  a  part  of  the 
contract  by  the  fourth  condition  on  the  face  of  it,  was  as  fol- 
lows: "In  compliance  with  the  condition  of  this  ticket,  I  sub- 
scribe myself  as  the  original  purchaser,  and  agree  to  use  this 
ticket  to  original  starting  point  within  number  of  days 
punched  in  'Return  Limit1  column."  This  "number  of  days" 
was  one  day,  the  figure  1  being  punched  in  said  "Return 
Limit  Column"  at  the  time  of  the  purchase  of  the  ticket,  by 
the  selling  agent,  the  St.  Louis  Southwestern  Railway  Com- 
pany's agent  at  Mt.  Vernon.  She  commenced  her  return  trip 
immediately,  within  one-half  hour  after  the  ticket  was  viseed, 
and  continued  to  Ft.  Worth,  reaching  there  on  the  morning  of 
the  24th,  too  late  to  catch  the  morning  train  on  the  Cotton 
Belt.  This  ticket  was  presented  by  plaintiff's  wife  to  the 
conductor  of  the  Cotton  Belt  about  10  o'clock, — between  10 
and  n  p.  m. ;  certainly  before  midnight  of  the  24th  of  March. 
A  contract  should  be  construed  so  as  to  give  effect  to  all  its 
provisions,  if  that  can  be  consistently  done.  To  construe 
the  contract  as  contended  for  by  appellee's  counsel — that  is, 
that  having  waited  until  the  23d,  the  "final  limit,"  and  com- 
menced her  return  on  that  day,  the  ticket  was  good  over  the 
Gulf,  Colorado  &  Santa  Fe  Railway  to  the  point  on  its  line 
called  for,  which  was  Ft.  Worth,  though  the  trip  to  that  point 
could  not  be  completed  on  that  day,  but  that  it  was  not'good 
over  the  Cotton  Belt  if  presented  for  passage  after  that  date— 
rould,  we  think,  render  ineffectual  that  part  of  the  contract 
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by  which  the  purchaser  "agreed  to  use  this  ticket  to  original 
starting  point  within  number  of  days  punched  in  'Return 
Limit'  column. "  This  was  a  part  of  the  contract,  and  should 
not  be  disregarded,  unless  it  is  in  direct  conflict  with  the 
other  provisions  of  the  contract  and  contrary  to  the  intention 
of  the  parties  as  determined  from  the  entire  contract.  The 
contract  provided  that  the  return  passage  should  be  com- 
menced on  the  day  punched  in  column  "Date  of  Identifica- 
tion," which  was  the  23d,  and  be  good  "to  point  purchased 
within  the  number  of  days  punched  in  'Return  Transit  Limit' 
on  back  of  ticket."  The  number  of  days  punched  in  "Return 
Transit  Limit"  column  was  one.  The  ticket  having  been 
viseed  on  the  23d,  and  the  return  trip  commenced  on  that 
day,  it  was  good  over  the  Cotton  Belt  for  at  least  one  day 
after  the  23d,  and  as  the  law  recognizes  no  fraction  of  a  day 
the  ticket  did  not  expire  before  midnight  of  the  24th,  and  as 
the  ticket  was  presented  to  the  conductor  of  the  Cotton  Belt's 
passenger  train  before  its  expiration  it  was  good  for  passage 
to  the  final  destination  on  that  line,  though  said  destination 
was  not  reached  till  about  2  o'clock  a.  m.  of  the  25th.  This 
construction  does  not  render  ineffectual  the  "Final  Limit" 
column,  which  names  the  23d  of  the  month.  Construing 
"Final  Limit"  in  connection  with  the  "return  passage"  pro- 
visions, it  means  that  the  23d  was  the  last  day  on  which  the 
ticket  could  be  viseed  and  the  return  trip  commenced.  Giving 
it  this  construction  does  no  violence  to  any  other  provision 
of  the  contract,  but  gives  effeot  to  all.  Besides,  it  conforms, 
in  our  opinion,  to  the  intention  of  the  parties  as  we  gather 
them  from  the  terms  of  the  contract. 

Appellee  cites  Railway  Co.  v.  Looney,  85  Tex.  158,  19  S. 
W.  1039,  16  L  R.  A.  471,  34  Am.  St.  Rep.  787,  and  Landers 
v.  Railway  Co.  (Tex.  Civ.  App.)  50  S.  W.  528,  in  support  of 
its  contention,  and  insist  that  the  principle  there  announced  is 
decisive  of  the  case  at  bar.  In  the  Looney  Case  the  ticket 
was  over  several  independent  lines,  and  by  its  terms  bad 
expired  before  being  offered  to  the  last  carrier,  which  dis- 
honored it.  The  court  held  the  railway  not  liable.  In  the 
Landers  Case  the  ticket  was  similar  to  the  one  in  this  case. 
It  expressly  stipulated  that  it  is  not  "in  any  case  good  for 
return  passage  after  June  13th,"  and  "good  for  return  passage 
for  only  one  day  after  being  officially  signed  and  stamped  by 
the  terminal  agent. ' '  The  ticket  was  signed  and  stamped  on 
June  oth.  The  holder  started  back,  but  stopped  over  for  sev- 
eral days,  being  told  by  the  terminal  agent  that  she  would  be 
allowed  to  do  so.  She  resumed  her  journey  and  presented 
her  ticket  for  passage  at  2  a.  m.  June  14th.  The  court  held, 
and,  we  think,  correctly,  the  limit  had  expired,  and  the  ticket 
was  not  good  for  passage.  These  cases,  under  our  construc- 
tion of  the  contract  in  this  case,  are  not  decisive  of  the  point 
here  at  issne. 
Counsel  for  appellee  calls  our    attention    to  the  case  of 
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Rawitzky  v.  Railway  Co.  (La.)  3  South.  387,  as  being  in  line 
with  their  contention.  In  that  case  the  ticket  was  limited  to 
August  8th,  but  it  provided  for  return  within  15  days  after 
identification  and  stamping.  It  was  stamped  July  14th. 
After  the  expiration  of  15  days  from  the  stamping  thereof, 
bat  before  the  8th  day  of  August,  it  was  presented  and  dis- 
honored. The  court  held  that  the  1 5-day  limit  for  return 
was  binding,  and  after  that  time  the  ticket  was  of  no  force. 
In  that  case,  it  will  be  noticed  that  the  court  ignored  the 
final  limit,  and  gives  effect  to  the  provisions  relating  to  return 
passage.  If  that  was  proper  in  that  case,  why  should  it  not 
be  in  this?  The  appellee  Cotton  Belt  executed  the  contract. 
It  stipulated  that  one  day  after  the  final  limit,  March  23d, 
should  be  allowed  for  return  passage.  Mrs.  Rutherford 
accepted  the  ticket  and  started  on  her  journey  with  that 
stipulation,  and  the  evidence  before  us  shows  that  she  has 
complied  therewith. 

There  seems  to  be  little  or  no  difference  between  counsel  as 
to  what  the  law  is,  but  the  difference  is  as  to  its  application 
to  the  facts  of  this  case,  or,  rather,  as  to  the  proper  construc- 
tion of  the  contract  of  carriage.  Between  the  cases  cited  by 
the  respective  sides  there  seems  to  be  no  material  conflict. 
The  following  authorities  are  in  point  and  support  the  views 
we  have  expressed:  Auerbach  v.  Railway  Co.,  89  N,  Y.  281, 
42  Am.  Rep.  290;  Lundy  v.  Railway  Co.,  66  Cal.  191,  4  Pac 
1 193,  56  Am.  Rep.  100 ;  Head  v.  Railway  Co.  (Ga.)  7  S.  E. 
217,  n  Am.  St.  Rep.  434;  Raiiway  Co.  v.  St  John  (Tex  Civ. 
App.)  35  S.  W.  501. 

Upon  the  trial  appellant's  counsel  asked  of  witnesses, 
"What  was  the  manner  of  the  conductor,  as  it  appeared  to 
you,  at  the  time  that  he  refused  the  ticket  and  used  the  lan- 
guage to  which  you  have  testified?  I  mean  as  to  whether  his 
manner  was  polite  and  courteous,  or  otherwise."  This  was 
objected  to  on  the  ground  that  it  sought  to  elicit  the  opinion 
or  conclusion  of  the  witnesses,  and  that  the  answers  wonld  be 
such  opinion  or  conclusion.  The  objection  was  sustained, 
and  the  witnesses  were  not  permitted  to  answer.  They  would 
have  answered  that  the  conductor's  manner  was  impolite, 
rude,  and  insulting.  We  are  of  the  opinion  that  this  action 
of  the  court  was  error.  Mr.  Greenleaf  says:  "Generally 
opinions,  like  other  testimony,  are  competent  in  the  class  of 
cases  in  which  they  are  the  best  testimony;  as  where  a  mere 
description,  without  opinion,  would  generally  convey  an  im- 
perfect idea  of  the  force,  meaning,  and  inherent  character  of 
the  things  described.  Nonexperts  may  give  their  opinions 
on  questions  of  identity,  resemblance,  apparent  condition  of 
the  body  or  mind,  intoxication,  insanity,  sickness,  health, 
value,  conduct,  and  bearing,  whether  friendly  or  hostile, 
and  the  like."  1  Greenl.  Ev.  §  439  (13th  Ed.)  p.  495,  note 
2;  Railway  Co.  v.  Broussard,  69  Tex.  617,  7  S.  W.  374; 
Railway  Co.  v.  Richards,  83  Tex.  203,  18  S.  W.  611;  Railway 
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Co.  v.  Garteiser,  g  Tex.  Civ.  App.  456,  29  S.  W.  939.  Words 
spoken  may  in  themselves  be  inoffensive,  yet  if  ottered  in  a 
rude  and  insulting  manner  may  be  very  objectionable.  The 
manner  and  demeanor  of  one  cannot  well  be  described  with- 
out the  expression  of  an  opinion,  that  being  the  best  evi- 
dence of  which  it  is  susceptible.  The  evidence  sought  was 
pertinent,  as  it  tended  to  prove  the  allegations  of  plaintiff's 
petition  regarding  the  offensive  and  insulting  conduct  of  the 
conductor,  which,  if  proven,  warranted  a  recovery.  Railway 
Co.  v.  Tarktngton,  66  S.  W.  137,  3  Tex.  Ct.  Rep.  852. 

We  think  the  court  also  erred  in  permitting  witnesses  to 
testify,  over  objections,  as  to  the  difference  between  the 
excursion  rate  and  the  regular  fare,  the  same  being  immaterial ; 
also  as  to  the  general  announcement  of  the  selling  agent  to 
purchasers  then  assembled  in  front  of  the  ticket  window,  in- 
cluding the  plaintiff  and  wife,  to  the  effect  that  the  tickets 
were  limited  to  the  23d  the  entire  trip,  going  and  returning. 
The  contract  was  expressed  by  being  printed  on  the  ticket, 
and  the  terms  were  not  subject  to  change  or  variation  by  such 
an  announcement.  4  Elliott,  R.  R.  §  1593.  The  same  may 
be  said  of  the  questions  asked  Mrs.  Rutherford  as  to  the  effect 
the  delay  in  Ft.  Worth  would  have  in  regard  to  the  limit  of 
the  ticket.  There  is  no  liability  shown  as  to  the  Gulf,  Col- 
orado &  Santa  Fe  Railway  Company.  The  judgment  is 
affirmed  as  to  it,  and  is  reversed  and  remanded  as  to  the  St. 
Louis  Southwestern  Railway  Company  of  Texas. 


Chicago,  R.  I,  &  P.  R.  Co.  v.  Hambel. 

(Supreme  Court  of Nebraska,  Marc/is,  1903.) 

[89  N.  W.    Rep.  643.] 

Statute  Creating  Liability  for  Any  Injury  to  a  Passenger.* 

By  section  3,  art.  1,  c-  72,  Comp.  St.,  a  right  of  action  is  given  to 
a  person  for  all  injuries  sustained  while  a  passenger  of  a  railroad 
company,  except  where  the  injury  is  occasioned  by  his  own  criminal 
negligence,  or  by  his  violation  of  some  express  rule  or  regulation  of 
the  carrier  actually  brought  to  his  notice.  Railway  Co.  v.  Zernecke, 
81  N.  W.  26,  59  Neb.  689,  followed. 

Section  3,  art.  1,  c.  72,  Comp.  St.,  is  not  inimical  to  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  nor  to  section  3, 
art.  1,  of  the  constitution  of  this  state,  as  tending  to  deprive  railroad 
companies  of  their  property  without  due  process  of  law.  Railway 
Co.  v.  Zernecke,  82  N.  W.  26,  59  Neb.  689,  followed. 
Same — Limiting  Liability. 

Section  3,  art.  1,  c.  72,  Comp.  St.,  prevents  any  limitation  on  the 
liability  of  a  railroad  company  for  a  passenger's  safety  unless  within 
the  exceptions  provided  in  the  section,  and  section  5  of  the  same 
chapter  does  not  impliedly  give  the  right  to  a  railway  company  to 
limit  its  liability  under  section  3  by  stipulation. 

•As  to  the  nature  of  the  liability  of,  and  the  degree  of  care  required 
of,  a  carrier  of  passengers,  see  monographic  note,  1  R.  R.  R.  7,  24 
Am.  &  Eog-  R-  Cas.,  N.  S.,  7. 
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Death  by  Wrongful  Act— Life  Tables. 

A  table  showing  the  expectancy  of  life  in  healthy  persons  of  differ- 
ent ages,  printed  in  a  law  book  of  general  acceptance  and  authority 
in  courts  of  this  state  as  the  Carlisle  Tables  of  Expectancy,  is  admis- 
sible in  evidence  in  cases  where  such  evidence  is  applicable.  Sellars 
v.  Foster,  42  N.  W.  907,  27  Neb.  118,  followed. 
Sam  e —  Damage  ■—  Evidence. 

In  an  action  to  recover  damages  for  the  death  of  a  person  it  is  in- 
competent for  the  defendant  to  show  what  the  value  of  the  estate  of 
the  deceased  was. 
Case  at  Bar. 

Evidence  examined,  and  held  to  support  the  judgment. 

Commissioners'  opinion.  Department  No.  I.  Error  to  dis- 
trict court,  Jefferson  county;  Letton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Mary  M.  Hambel,  executrix,  against  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 

W.  T.  Evans,  BilHngsley  &  Greene,  and  E.  H.  Hinshaw,  for 
plaintiff  in  error. 

Heasty  &  Clapp,  for  defendant  in  error. 

DAY,  C.  On  August  9.  1894.  William  O.  Hambel  was 
killed  in  a  railroad  wreck  while  a  passenger  upon  one  of  the 
trains  of  the  Chicago,  Rock  Island  &  Pacific  Railroad  Com- 
pany. The  cause  of  the  wreck  was  the  criminal  act  of  a  third 
person,  and  was  not  attributable  to  any  fault  or  negligence 
upon  the  part  of  the  railway  company.  His  executrix  brought 
this  action  in  the  district  court  of  Jefferson  county  to  recover 
damages  therefor,  and  upon  the  trial  recovered  a  judgment  for 
$5,000,  to  review  which  the  defendant  has  brought  the  case  to 
this  court  on  error.- 

A  vigorous  argument  is  made  assailing  the  constitutionality 
ofsection  3,  art.  1,  c.  72,  Comp.  St.,  which  declares:  "Every 
railroad  company,  as  aforesaid,  shall  be  liable  for  all  dam- 
ages inflicted  upon  the  person  of  passengers,  while  being  trans- 
ported over  its  road,  except  in  cases  where  the  injury  done 
arises  from  the  criminal  negligence  of  the  person  injured  or 
where  the  injury  complained  of  shall  be  the  violation  of  some 
express  rule  or  regulation  of  said  road  actually  brought  to  his 
or  her  notice."  The  constitutionality  of  this  section  has  been 
considered  by  this  court  and  passed  upon  adversely  to  the 
contention  of  the  defendant.  In  Railway  Co.  v.  Zernecke,  59 
Neb.  689,  82  N.  W.  26,  a  case  arising  out  of  the  same  wreck 
as  the  case  at  bar,  it  was  held  that  "section  3,  art.  1,  c.  72, 
Comp.  St.,  is  not  inimical  to  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  nor  to  section  3,  art  1, 
of  the  constitution  of  this  state,  as  tending  to  deprive  railroad 
companies  of  their  property  without  due  process  of  law." 
This  case  was  taken  on  a  writ  of  error  to  the  supreme  court 
of  the  United  States,  and  has  recently  been  affirmed  by  that 
court.     22  Sup.  Ct.  229,  45  L.  Ed. — .     The  validity  of  the 
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statute  has  also  been  upheld  in  Railway  Co.  v.  Porter,  38  Neb. 
326.  56  N.  W.  808;  Railway  Co.  v.  Chollette,  41  Neb.  578,  59 
N.  W.  921 ;  Railway  Co.  v.  Young,  58  Neb.  678,  79  N.  W.  556. 
We  adhere  to  tbe  rule  as  announced  in  these  cases. 

Upon  the  trial  the  defendant  offered  to  show  that  the 
deceased,  at  the  time  he  was  killed,  was  riding  upon  a  free 
pass,  issued  to  bim  as  a  gratuity,  and  that  by  the  terms 
thereof  he  assumed  all  risks  of  accidents,  and  also  agreed  that 
the  company  should  not  be  liable  for  injuries  to  his  person 
while  using  the  same.  We  think  the  trial  court  was  right  in 
excluding  this  testimony.  This  precise  question  was  before 
this  court  in  Railroad  Co.  v.  Collier  (No.  9,835,  an  unreported 
case).  In  that  case  it  was  held  that  the  provisions  of  section 
3,  art  I,  c.  72,  above  quoted,  prevent  any  limitation  on  the 
liability  of  a  railroad  company  for  a  passenger's  safety  unless 
within  the  exceptions  provided  in  the  section,  and  that  sec- 
tion 5  of  the  same  chapter  did  not  impliedly  give  the  right  to 
a  railway  company  to  limit  its  liability  under  section  3  by 
stipulation.  Without  being  discussed,  the  same  rule  is  an- 
nounced in  Railway  Co.  v.  Tietken,  49  Neb.  130,  68  N.  W. 
336,  59  Am.  St.  Rep.  526,  and  Railroad  Co.  v.  Witty,  32  Neb. 
375,  49  N.  W.  183,  29  Am.  St.  Rep.  436. 

It  is  also  urged  that  the  court  erred  in  admitting  in  evidence 
over  the  objection  of  the  defendant  the  Carlisle  Tables  of 
Expectancy,  as  found  on  page  521  of  Maxwell's  Practice  in 
Justice  Court  (6th  Ed.).  This  book  was  competent  evidence 
lor  the  purpose  of  establishing  the  fact  sought  to  be  proved. 
In  Sellars  v.  Foster,  27  Neb.  118,  42  N.  W.  907,  this  court, 
referring  to  the  introduction  in  evidence  of  the  Carlisle 
Tables  in  judge  Maxwell's  Pleading  and  Practice,  said :  "A 
table  showing  the  expectancy  of  life  in  healthy  persons  of 
different  ages,  printed  in  a  law  book  of  general  acceptance 
and  authority  in  the  courts  in  this  state  as  the  Carlisle  Tables 
of  Expectancy,  is  admissible  in  evidence  in  cases  where  such 
evidence  is  applicable." 

Tbe  defendant  also  predicates  error  upon  tbe  refusal  of  the 
court  to  permit  it  to  show  the  value  of  the  estate  left  by  the 
deceased,  and  it  made  offer  to  show  that  the  estate  was 
valued  at  $50,000.  This  evidence,  we  think,  was  imma- 
terial, and  properly  refused.  The  rule  is  so  well  expressed 
by  Judge  Cooley  in  Railway  Co.  v.  Bayfield,  37  Mich. 
214,  that  we  quote  therefrom  with  approval  as  follows: 
"What  the  family  would  lose  by  the  death  would  be  what  it 
was  accustomed  to  receive  or  had  reasonable  expectation  of 
receiving  in  his  lifetime;  and  to  show  that  tbe  family  was 
poor  has  no  tendency  towards  showing  whether  this  was  or 
was  likely  to  be  large  or  small.  One  man  contributes  liberally 
in  aid  of  bis  poor  relations,  another  delights  in  contributing 
luxuries  where  comforts  are  already  abundant ;  but,  when  the 
contribution  is  cut  oS  in  either  case,  the  extent  of  the  loss  is 
not  measured  by  the  wealth  or  poverty  of  the  recipient,  but 
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by  the  contribution  itself.  A  dollar  lost,  whether  by  a  poor 
man  or  a  rich  man,  is  neither  more  nor  less  than  a  dollar; 
and  a  reasonable  expectation  of  benefit  to  a  certain  amount 
must,  when  lost,  be  compensated  to  the  same  extent,  whether 
the  loser  be  rich  or  poor. "  The  testimony  shows  that  the 
deceased  was  a  practicing  attorney  46  years  old,  with  an 
expectancy,  as  shown  by  the  Carlisle  Tables  of  23.82  years; 
that  he  earned  about  $5,000  per  annum,  and  spent  of  his 
income  in  support  of  his  family  from  $1,500  to  $2,000  per 
year.  The  testimony,  in  our  opinion,  amply  sustained  the 
judgment. 

There  are  other  assignments  of  error  alleged  in  the  petition, 
which  we  do  not  deem  necessary  to  discuss.  Suffice  it  to  say 
that  we  do  not  think  them  well  taken.  We  therefore  recom- 
mend that  the  judgment  of  tbe  district  conrt  be  affirmed. 

HASTINGS,  C. ,  concurs.     KIRKPATRICK,  C. ,  not  sitting. 

PER  CURIAM.  The  conclusion  reached  by  the  commis- 
sioners is  approved,  and,  it  appearing  that  the  adoption  of 
tbe  recommendation  made  will  result  in  a  right  decision  of  the 
cause,  it  is  ordered  that  the  judgment  of  the  district  conrt  be 
affirmed. 


Chicago,  Rock  Island  &  Pacific  Railway  Company,  Plfl. 
in  Err.,  v.  Bertha  Zernecke,  Administratrix  of  the 
Estate  of  Ernest  H.  Zernecke,  Deceased. 

(Argued  October  2$,  /go/.    Decided  January  6,  igot.) 
[22  Sup.  Ct   Rep.  229.] 

Corporations— Acceptance  of  Condition  in  Act  of  Incorporation— Due 
Process  of  Law.* 
A  corporation  incorporated  under  the  Nebraska  railroad  incorpora- 
tion act  of  1867  accepts  as  a  part  and  condition  of  ita  charter  tbe  rule 
of  liability  for  injuries  to  passengers  expressed  in  f  3  of  that  act  as 
absolute,  unless  the  injury  was  one  caused  by  the  passenger's  own 
criminal  negligence  or  by  his  violation  of  some  rule  of  the  railroad 
company  brought  to  his  actual  notice,  and  such  company  cannot 
complain  that  by  such  section  it  is  deprived  of  its  property  without 
due  process  of  law. 

In  Error  to  tbe  Supreme  Court  of  the  State  of  Nebraska  to 
review  a  judgment  which  affirmed  a  judgment  of  the  District 
Court  of  Lancaster  County  entered  upon  a  verdict  for  plaintiff 
in  an  action  to  recover  damages  from  a  railroad  company  for 
the  death  of  a  passenger.     Affirmed. 

See  same  case  below,  59  Neb.  689,  82  N.  W.  26. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans  and  M.  A.  Low  for  plaintiff  in  error. 

Messrs.  Thomas  C.  Munger,  John  M.  Stewart,  and  A.  E. 
Harvey  for  defendant  in  error. 

"See  preceding  case  and  foot-note. 
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MR  JUSTICE  McKENNA  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district  court  of  Lan- 
caster county,  Nebraska,  by  the  defendant  in  error  as  the 
administratrix  of  the  estate  of  Ernest  H.  Zernecke,  deceased, 
against  the  plaintiff  in  error,  for  damages,  under  a  statute  of 
the  state,  for  the  death  of  Zernecke,  caused  by  the  derailment 
of  the  train  of  plaintiff  in  error  upon  which  Zernecke  was  a 
passenger. 

The  plaintiff  alleged  negligence  in  the  railroad  company  and 
its  servants.  The  answer  of  the  company  denied  negligence, 
and  alleged  that  the  derailment  was  caused  by  some  person  or 
persons  unknown  to  the  company  and  not  in  its  employment 
or  under  its  control,  who  wilfully,  maliciously,  and  feloniously 
removed  and  displaced  from  the  track  certain  spikes,  nuts, 
angle-bars,  fishplates,  bolts,  and  rails,  and  otherwise  tore  up 
and  destroyed  the  track.  The  company  also  alleged  care  in 
the  maintainance  of  its  track  and  the  management  of  its 
train.  The  petition  alleged  that  the  plaintiff  in  error  "was  a 
corporation,  duly  incorporated  under  tbe  laws  of  the  state  of 
Nebraska,"  and  the  admission  of  the  answer  was  that  defend- 
ant in  error,  "at  all  times  mentioned  in  said  petition,  was  a 
corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  states  of  Illinois  and  Iowa,  and  a  domestic  cor- 
poration of  the  state  of  Nebraska." 

The  case  was  tried  before  a  jury.  The  evidence  of  defend- 
ant in  error  (petitioner)  was  that  at  the  time  Zernecke  was 
killed  he  was  being  transported  as  a  passenger  over  the  rail- 
way of  plaintiff  in  error,  and  that  the  train  upon  which  he 
was  riding  was  thrown  from  the  track,  resulting  in  his  death 
and  the  death  of  ten  other  persons.  The  plaintiff  in  error 
then  offered  witnesses  and  depositions  to  sustain  the  allega- 
tions of  its  answer.  The  testimony,  upon  the  objection  of 
defendant  in  error,  was  rejected,  and  at  the  close  of  the  evi- 
dence, on  motion  of  defendant  in  error,  the  court  instructed 
the  jury  as  follows: 

"  i.  The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  Ernest  H.  Zernecke  was  a  passenger,  being  carried 
on  the  train  of  the  defendant  railway  company  that  was 
derailed  and  wrecked  near  Lincoln,  Nebraska,  on  August  g, 
1894,  thereby  causing  the  death  of  said  Zernecke,  and  that 
plaintiff  is  his  administratrix,  and  she  and  her  children  had  a 
pecuniary  interest  in  his  life  and  suffered  loss  by  his  death, 
then  you  should  find  for  the  plaintiff." 

Tbe  jury  returned  a  verdict  for  defendant  in  error  for  $4, 500, 
upon  which  judgment  was  entered.  The  judgment  was 
affirmed  by  the  supreme  court  of  the  state  (59  Neb.  689,  82 
N.  W.  26),  and  tbe  case  was  then  brought  here. 

The  assignments  of  error  are  based  upon  the  contention 
that  the  action  of  the  district  court  and  tbe  decision  of  the 
supreme  court  in  affirming  the  judgment  of  tbe  district  court 
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were  based  upon  §  3  of  the  act  providing  for  the  incorporation 
of  railroad  companies,  and  it  is  contended  that  the  section 
contravenes  the  14th  Amendment  to  the  Constitution  of  the 
United  States,  in  that  said  section  deprives  plaintiff  in  error 
of  its  property  without  due  process  of  law.  The  section  is  as 
follows : 

"Every  railroad  company,  as  aforesaid,  shall  be  liable  for 
all  damages  inflicted  upon  the  person  of  passengers  while 
being  transported  over  its  road,  except  in  cases  where  the  in- 
jury done  arises  from  the  criminal  negligence  of  the  persons 
injured,  or  when  the  injury  complained  of  shall  be  the  violation 
of  some  express  role  or  regulation  of  said  road  actually  brought 
to  his  or  her  notice."    Neb.  Comp.  Laws,  838. 

The  court,  interpreting  the  statute,  said: 

"It  gives  or  creates  a  right  of  action  in  favor  of  the  injured 
passenger,  and  when  it  is  established  that  a  person  is  injured 
while  a  passenger  of  the  railroad  company  a  conclusive  pre- 
sumption of  negligence  arises  in  every  case,  except  where  it 
is  disclosed  that  the  injury  was  one  caused  by  his  own  criminal 
negligence  or  by  his  violation  of  some  rule  of  the  company 
brought  to  bis  actual  notice.  ...  In  other  words,  a  con- 
clusive presumption  of  negligence  arises  where  the  case  does 
not  fall  within  the  exceptions  of  the  law  and  he  has  his  right 
of  action.  .  .  .  Now  it  is  indisputable  that  if  Zernecke  had 
been  injured  merely,  and  not  killed,  he  could  have  recovered 
against  the  railway  company  under  said  §  3,  article  1,  of  chap- 
ter 72,  and  that  thereunder  said  injuries  would  have  been 
deemed  to  have  been  caused  by  the  wrongful  acts,  neglect,  or 
default  of  the  said  railway  company  in  failing  to  carry  such 
passengers  safely.  Hence  this  case  falls  within  the  scope  of 
said  chapter  21  and  the  fact  of  negligence,  or  the  defendant's 
wrongful  acts  or  default  is  established  when  the  evidence 
discloses  the  facts  specified  in  said  §  3  of  chapter  72." 

In  other  cases  the  supreme  court  has  passed  upon  the  statute, 
the  titles  of  which  cases  are  inserted  in  the  margin.* 

In  McClary  v.  Sioux  City  &  P.  R.  Co.  (1873),  3  Neb.  44,  19 
Am.  Rep.  631,  railroad  companies  were  held  not  to  be  insurers 
of  their  passengers.  In  that  case  the  injury  was  caused  by 
the  upsetting  of  the  train  by  a  gust  of  wind.  The  negligence 
of  the  company  consisted  in  being  behind  time.  If  the  train 
had  been  on  time  it  would  have  escaped  the  tempest  The 
negligence,  it  was  decided,  was  too  remote  as  a  cause,  and  the 
company  was  held  not  liable. 

•Chollette  v.  Omaha  &  R.  Valley  R.  Co..  26  Neb.  159,  *  L.  R.  A.  135, +1 
N.  W.  1106,  33  Neb.  143,  49  N.  W.  1114 ;  Missouri  P.  R.  Co.  v.  Baler,  37 
Neb.  235,  55  N.  W.  913  ;  Union  P.  R.  Co.  V.  Porter,  38  Neb.  226,  56  N.  W. 
SOS ;  Chicago,  B.  &  Q.  R.  Co.  v.  Hague,  48  Neb.  97,  66  N.  W.  1000 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Landauer,  39  Neb.  803,  58  N.  W.  434  ;  Omaha 
&  R.  Valley  R.  Co.  v.  Chollette,  41  Neb.  578,  59  N.  W.  921  j  St.  Joseph  & 
li.  I.  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W.  887  ;  Fremont,  E.  &.  M. 
Valley  R.  Co.  v,  French,  48  Neb.  638.  67  N.  W.  472 ;  Chicago,  R.  I.  A  P. 
R.  Co.  v.  Young,  58  Neb.  678,  79  N.  W.  556 ;  Chicago,  B.  A  Q.  R.  Co.  v. 
Wolfe  (Neb.)  86  N.  W.  441,  decided  March  20, 1901. 
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Subsequently  (39  Neb.  803,  58  N.  W.  434)  railroad  com- 
panies were  held  to  be  insurers  of  their  passengers.  The 
company  escaped  liability,  however,  by  reason  of  the  gross 
negligence  of  the  person  injured. 

In  Omaha  &  R.  Valley  R.  Co.  v.  Chollette,  33  Neb.  143,  49 
N.  W.  1 1 14,  the  words  of  the  statute  exempting  railroad  com- 
panies from  liability,  "where  the  injury  done  arose  from  the 
criminal  negligence  of  the  persons  injured,"  were  defined  to 
mean  "gross  negligence,"  "such  negligence  as  would  amount 
to  a  flagrant  and  reckless  disregard"  by  the  passenger  of  his 
own  safety,  and  "amount  to  a  wilful  indifference  to  the  injury 
liable  to  follow."  This  definition  was  approved  in  subsequent 
cases.  It  was  also  approved  in  the  case  at  bar,  and  the  plain- 
tiff in  error,  it  was  in  effect  declared,  was  precluded  from  any 
defense  bnt  that  of  negligence  as  defined,  or  that  the  injury 
resulted  from  the  violation  of  some  rule  of  the  company  by 
the  passenger  brought  to  his  actual  notice,  and  the  company, 
as  we  have  said,  was  not  permitted  to  introduce  evidence  that 
the  derailment  of  its  train  was  caused  by  the  felonious  Act  of  a 
third  person.  The  statute,  thus  interpreted  and  enforced,  it 
is  asserted,  impairs  the  constitutional  rights  of  plaintiff  in  error. 
The  specific  contention  is  that  the  company  is  deprived  of  its 
defense,  and  not  only  declared  guilty  of  negligence  and  wrong- 
doing without  a  hearing,  but  adjudged  to  suffer  without  wrong- 
doing, indeed  even  for  the  crimes  of  others,  which  the  com- 
pany conld  not  have  foreseen  or  have  prevented. 

Thus  described,  the  statute  seems  objectionable.  Regarded 
as  extending  the  rule  of  liability  for  injury  to  persons  which 
the  common  law  makes  for  the  loss  of  or  injury  to  things,  the 
statute  seems  defensible.  And  it  was  upon  this  ground  that 
the  supreme  court  of  the  state  defended  and  vindicated  the 
statute.     The  court  said : 

"The  legislation  is  justifiable  under  the  police  power  of  the 
state,  so  it  has  been  held.  It  was  enacted  to  make  railroad 
companies  insurers  of  the  safe  transportation  of  their  passen- 
gers, as  they  were  of  baggage  and  freight ;  and  no  good  reason 
is  suggested  why  a  railroad  company  should  be  released  from 
liability  for  injuries  received  by  a  passenger  while  being  trans- 
ported over  its  line,  while  the  corporation  must  respond  for 
any  damages  to  his  baggage  or  freight." 

Our  jurisprudence  affords  examples  of  legal  liability  with- 
out fault,  and  the  deprivation  of  property  without  fault  being 
attributable  to  its  owner.  The  law  of  deodands  was  such  an 
example.  The  personification  of  the  ship  in  admiralty  law  is 
another.  Other  examples  are  afforded  in  the  liability  of  the 
husband  for  the  torts  of  the  wife,  the  liability  of  a  master  for 
the  acts  of  his  servants. 

In  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205,  32  L.  Ed. 
107,  S  Sup.  Ct.  Rep.  1 161,  a  statute  of  Kansas  abrogating  the 
common-law  rule  exempting  a  master  from  liability  to  a  servant 
for  the  negligence  of  a  fellow  servant,  was  sustained  against 


174         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Chicago,  ft.  I.  &  P.  Ry.  Co.  V.  Zernecke 

the  contention  that  such  statute  violated  the  14th  Amendment 
of  the  Constitution  of  the  United  States.  And  in  Minneapolis 
&  St.  L.  R.  Co.  v.  Henick,  127  U.  S.  210,  32  L.  Ed.  109,  8 
Sap.  Ct  Rep.  1176,  a  statute  of  Iowa  which  extended  liability 
for  the  "wilful  wrongs,  whether  of  commission  or  omission," 
of  the  "agents,  engineers  or  other  employees"  of  railroad 
companies,  was  vindicated  against  the  doable  attack  of  being 
an  unjust  discrimination  against  railroad  corporations  and  the 
deprivation  of  property  without  due  process  of  law.  See  also 
TaUis  v.  Lake  Erie  &  W.  R.  Co.,  175  U.  S.  348.  44  L~  Ed.  102, 
20  Sup.  Ct.  Rep.  136. 

It  seemed  to  the  able  judges  who  decided  Coegs  v.  Bernard 
[2  Ld.  Raym.  909],  that  on  account  of  the  conditions  which 
then  surrounded  common  carriers  public  policy  required  re- 
sponsibility on  their  part  for  all  injuries  to  and  losses  of  goods 
intrusted  to  them,  except  such  injuries  and  losses  which 
occurred  from  the  acts  of  God  or  public  enemies  and  many 
years  afterwards  Chancellor  Kent  praised  the  decision  of  cases 
which  declined  to  relax  the  rule  to  excuse  carriers  for  losses  by 
fire.  That  rule  was  not  and  has  not  been  extended  by  the 
courts  to  passengers,  and  Chief  Justice  Marshall,  in  speaking 
for  this  court  in  Boyce  v.  Anderson,  2  Pet.  150.  7  L.  Ed.  379, 
refused  to  apply  the  rale  to  slaves,  saying:  "The  law  applica- 
ble to  common  carriers  is  one  of  great  rigor.  Though  to  the 
extent  to  which  it  has  been  carried,  and  in  the  cases  to  which 
it  has  been  applied,  we  admit  its  necessity  and  its  policy,  we 
do  not  think  it  ought  to  be  carried  farther,  or  applied  to  new 
cases.  We  think  it  has  not  been  applied  to  living  men,  and 
that  it  ought  not  to  be  applied  to  them." 

Bat  because  courts  have  not  extended  the  doctrine  to  car- 
riers of  passengers,  it  does  not  follow  that  a  state  legislature 
is  precluded  from  doing  so.  The  common-law  doctrine  was 
declared  by  Chief  Justice  Holt  in  Coggs  v.  Bernard  to  be  "a 
politic  establishment,  contrived  by  the  policy  of  the  law.  for 
the  safety  of  all  persons,  the  necessity  of  whose  affairs  obliges 
them  to  trust  these  sorts  of  persons,  that  they  may  be  safe  in 
their  ways  of  dealing;  for  else  these  carriers  might  have  an 
opportunity  of  undoing  all  persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,  etc.,  and  yet  doing  it  in  such 
a  clandestine  manner  as  would  not  be  possible  to  be  discov- 
ered. And  this  is  the  reason  the  law  is  founded  upon  in  that 
point 

That  reason  may  not  apply  to  passengers,  but  other  reasons 
do,  which  arise  from  the  conditions  which  exist  in  and  sur- 
round modern  railroad  transportation,  and  which  may  be  con- 
sidered as  strongly  justifying  a  rule  of  responsibility  for  injury 
to  passengers  which  makes  sure,  as  the  common  rule  law  does, 
that  responsibility  be  not  avoided  by  excuses  which  do  not 
exist,  or  the  disproof  of  which  might  be  impossible. 

We  might  extend  the  discussion  and  illustrate  it  by  other 
cases,  bat,  however  interesting  such  discussion  might  be,  we 
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do  not  think  it  is  necessarily  demanded  by  this  record.  We 
think  plaintiff  in  error  is  precluded  from  objecting  to  the  rule 
of  liability  expressed  in  §  3.  That  rule  of  liability  was  accepted 
by  plaintiff  in  error  as  a  part  and  as  a  condition  of  its  charter. 
"It  was  incorporated  under  the  laws  of  the  state  of  Nebraska," 
is  the  allegation  of  the  petitioner.  "It  is  ...  a  domestic 
corporation  of  the  state  of  Nebraska,"  is  the  allegation  of  the 
answer.  It  was  incorporated,  therefore,  under  the  railroad 
incorporation  act  of  1867,  and  the  liability  which  has  been  en- 
forced upon  it  by  the  decision  of  the  supreme  court  of  the  state 
is  the  liability  declared  by  §  3  of  that  act.  That  liability,  we 
repeat,  plaintiff  in  error  accepted  with  its  incorporation,  and 
cannot  now  complain  of  it.  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657,  20  Sup.  Ct.  Rep.  518..  We  need 
not  repeat  the  reasoning  of  Waters-Pierce  Oil  Co.  v.  Texas. 
The  case  followed  and  applied  the  doctrine  of  many  prior 
cases. 

Judgment  affirmed. 

MR.  JUSTICE  GRAY  did  not  hear  the  argument,  and  took 
no  part  in  the  decision. 

Chicago,  Rock  Island  &  Pacific  Railway  Company,  Plff. 
in  Err.,  v.  Webster  Eaton,  Administrator  of  the  Estate 
of  John  R  Mathews,  Deceased. 

(Argued  October  25,  iooi.    Decided  Jan.  6, 1901,) 

[22  Sup.  Ct.  Rep.  228.] 

Corporations— Acceptance  of  Condition   in  Act  of  Incorporation— Due 

Process  of  Law. 

This  case  is  governed  by  the  preceding  case,  Chicago,  R.  I.  &  P.  R. 

Co.  v.  Zernecke. 

In  Error  to  the  Supreme  Court  of  the  State  of  Nebraska  to 
review  a  judgment  which  affirmed  a  judgment  of  the  District 
Court  of  Thayer  County  entered  upon  a  verdict  for  plaintiff 
in  an  action  to  recover  damages  from  a  railroad  company  for 
the  death  of  a  passenger.  Affirmed. 
See  same  case  below,  59  Neb.  698,  82  N.  W.  n  19. 
The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans  and  M.  A.  Low  for  plaintiff  in  error. 
Messrs.  Thomas  C.   Munger,  John  M.  Stewart,  and  A.  E. 
Harvey  for  defendant  in  error. 

MR  JUSTICE  McKENNA  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district  court  of  Thayer 
county.  Nebraska,  by  the  defendant  in  error  as  the  adminis- 
trator of  the  estate  of  John  R.  Mathews,  deceased,  against  the 
plaintiff  in  error,  for  damages,  under  a  statute  of  the  state,  for 
the  death  of  Mathews,  caused  by  the  derailment  of  the  train 


176         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Chicago,  R.  I.  A  P.  Rj.  Co.  v.  Eaton 

of  plaintiff  in  error  upon  which  Mathews  was  a  passenger. 
The  record  presents  the  same  questions  which  were  presented 
and  passed  on  in  the  case  of  the  plaintiff  in  error  herein  against 
Zernecke,  administratrix,  No.  58  of  this  term,  just  decided. 
183  U.  S.  — ,  post,  229,  22  Sup.  Ct.  Rep.  229.  As  in  the  latter 
case  the  ground  of  action  in  the  case  at  bar  was  negligence  in 
the  railroad  company  and  its  servants.  The  answer  of  the 
company  denied  negligence,  and  alleged  that  the  derailment 
was  caused  by  some  person  or  persons  unknown  to  the  com- 
pany, and  not  in  its  employment  or  under  its  control,  who 
wilfully,  maliciously,  and  feloniously  removed  and  displaced 
from  the  track  certain  spikes,  nuts,  angle-bars,  fishplates, 
bolts,  and  rails,  and  otherwise  tore  up  and  destroyed  the 
track.  The  company  also  alleged  care  in  the  maintenance 
of  its  track  and  the  management  of 'its  train. 

The  petition  alleged  that  the  plaintiff  in  error  "was  a  cor- 
poration, duly  incorporated  under  the  laws  of  the  state  of 
Nebraska,"  and  the  admission  of  the  answer  was  that  defend- 
ant in  error,  "at  all  times  mentioned  in  said  petition,  was  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois  and  Iowa,  and  a  domestic  corpora- 
tion  of  the  state  of  Nebraska." 

The  case  was  tried  before  a  jury.  The  evidence  of  defend- 
ant in  error  (petitioner)  was  that  at  the  time  Mathews  was 
killed  he  was  being  transported  as  a  passenger  over  the  rail- 
way of  plaintiff  in  error,  and  that  the  train  upon  which  he  was 
riding  was  thrown  from  the  track,  resulting  in  his  death  and 
the  death  of  ten  other  persons.  The  plaintiff  in  error  then 
offered  witnesses  and  depositions  to  sustain  the  allegations  of 
its  answer.  The  testimony,  upon  the  objection  of  defendant 
in  error,  was  rejected,  and  at  the  close  of  the  evidence,  on 
motion  of  defendant  in  error,  the  court  instructed  the  jury  as 
follows : 

"The  jury  is  instructed  that  if  yon  find  from  the  evidence 
that  John  R.  Mathews  was  a  passenger,  being  carried  on  the 
train  of  the  defendant  railway  company  that  was  derailed  and 
wrecked  near  Lincoln,  Nebraska,  on  August  9,  1894,  thereby 
causing  the  death  of  said  Mathews,  and  that  plaintiff  is  the 
administrator  of  the  estate  of  said  Mathews,  then  you  should 
find  for  the  plaintiff  if  you  find  a  pecuniary  loss  from  such 
death  has  resulted  to  the  next  of  kin,  in  this  case  the  father." 

The  jury  returned  a  verdict  for  defendant  in  error  for  $1,500, 
upon  which  judgment  was  entered.  The  judgment  was 
affirmed  by  the  supreme  court  of  the  state,  upon  the  decision 
in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke,  59  Neb.  689,  82  N. 
W.  26,  and  this  writ  of  error  was  then  allowed. 

The  facts,  contentions,  and  questions  being  the  same  as 
those  presented  in  the  Zernecke  Case,  59  Neb.  689,  82  N.  W. 
26,  for  the  reasons  stated  in  the  opinion  in  that  case  the  judg- 
ment in  affirmed. 
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[Supreme  Conrt  of  Appeals  of  Virginia,  Jan.  jo,  1902.) 

[40  S.  E.  Rep.  643.] 

Injury  to  Passengers — Ice  on  Car  Steps — Sufficiency  of  Evidence. 

In  an  action  by  a  passenger  against  a  street  car  company  for  per- 
sonal injuries,  where  plaintiff  testified  that  the  step  of  the  car  was 
slippery  from  frost  or  ice,  he  could  not  tell  which,  and  the  motorman 
testified  that  there  might  have  been  some  frost  on  the  step,  bnt  he 
did  not  think  there  was  any  ice,  giving  as  his  reason  that  the  car 
stayed  in  a  shed  overnight,  an  allegation  that  defendant  negligently 
permitted  the  step  to  remain  covered  with  ice  was  not  sustained. 
Sime —  Variance. 

The  complaint  alleged  that  the  motorman  negligently  permitted 
plaintiff,  a  minor,  to  ride  on  the  footboard  from  the  time  he  first 
boarded  the  car.  The  testimony  of  both  plaintiff  and  the  motorman 
showed  that  plaintiff  rode  on  the  front  platform  until  within  a  square 
of  his  home,  where  it  was  the  motorman's  purpose  to  stop  and  let 
him  off,  at  which  point  he  stepped  down  on  the  footboard  for  the 
purpose  of  leaving  the  car:  held  a  variance  from  the  declaration. 
Same — Negl  igence — PI  sad  i  n  g.  * 

Testimony  that  plaintiff,  while  standing  on  the  footboard,  lost  his 
balance,  because  of  the  rough  condition  of  the  track  and  consequent 
jolting  of  the  car,  was  inadmissible,  where  not  averred  in  the  decla- 
ration. 

Error  to  circuit  court,  Henrico  county. 

Action  by  one  West  against  the  Richmond  Railway  fit  Elec- 
tric Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Martin  8c  Ainslie  and  Christian  &  Christian,  for  plaintiff  in 
error. 

Henry  R.  Pollard  and  E.  M.  Long,  for  defendant  in  error. 

WHITTLE,  J.  The  main  question  in  this  case  lies  within 
narrow  limits.  The  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  occasioned  the  de- 
fendant in  error,  a  lad  13  years  and  2  months  of  age,  by  the 
negligence  of  the  plaintiff  in  error.  The  jury  returned  a  ver- 
dict for  the  plaintiff,  which  the  trial  court,  on  motion  of  the 
defendant,  refused  to  set  aside,  and  rendered  judgment  upon 
the  verdict.     That  judgment  is  now  here  for  review. 

The  accident  happened  December  29,  1897,  at  which  time 
the  defendant  company  was  operating  an  electric  railway  in 
the  county  of  Henrico  and  city  of  Richmond,  passing  from 
Mulberry  to  Strawberry  street,  and  thence  into  the  city  of 
Richmond.  There  was  a  passenger  shed  on  Beverly  street, 
at  its  terminus  near  the  lake  at  the  New  Reservoir,  where  the 
cars  were  accustomed  to  stop.  Plaintiff's  home  was  situated 
on  Beverly  street,  about  3&  squares  from  the  passenger  shed 
referred  to.  On  the  morning  in  question,  between  6  and  7 
o'clock,  plaintiff  went  to  Reservoir  Lake  to  ascertain  whether 

•See  generally,  9  Cent.  Dig.,    col.    1215  et    seq. ;    2   Rap.  &  Mack's 
Dig.  531  et  seq. 
2  R  R  R— 12 
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the  ice  was  thick  enough  to  skate  on.  After  examining  the 
ice,  he  determined  to  return  to  his  home  for  another  pair  of 
shoes,  and,  accordingly,  boarded  a  car  of  the  defendant,  then 
standing  at  the  passenger  shed,  and  about  to  proceed  on  its 
trip  towards  Richmond.  It  appeared  that  the  plaintiff  was  in 
the  habit  of  riding  upon  the  defendant's  cars,  but  had  never 
ridden  upon  that  particular  car.  After  the  car  started,  the 
plaintiff  stood,  for  some  distance,  upon  the  front  platform  by 
the  side  of  the  motorman,  and  when  the  car  was  in  about  a 
square  of  his  home  he  stepped  from  the  platform  down  upon 
the  footboard  of  the  car.  He  had  ridden  in  this  position  some 
25  or  30  feet,  when  in  some  way  he  fell  from  the  car  and  was 
run  over,  receiving  injuries  which  necessitated  the  amputation 
of  his  left  leg. 

There  were  four  counts  in  the  declaration.  The  negligence 
charged  in  the  first  and  second  counts  was  that,  when  the  car 
began  to  move,  the  employees  of  the  defendant  negligently 
permitted  the  plaintiff,  an  infant  of  tender  years,  and  without 
discretion,  to  stand  upon  the  step  on  the  right  side  of  the  front 
platform  of  the  car,  without  warning  him  of  his  danger,  or 
making  any  provision  for  his  safety;  that  the  company  had 
negligently  permitted  the  footboard  or  step  to  remain  covered 
with  ice,  and  in  a  slippery  and  dangerous  condition ;  that, 
while  the  car  was  being  run  at  its  highest  rate  of  speed,  plain- 
tiff slipped  and  fell  from  the  car,  and  sustained  the  injury 
complained  of. 

The  allegations  of  the  third  and  fourth  counts  are  substan- 
tially the  same  as  those  of  the  first  and  second  counts,  except 
that  the  charge  in  relation  to  the  accumulation  of  ice  on  the 
footboard  is  omitted. 

There  was  a  failure  to  sustain  the  allegation  that  the  de- 
fendant had  permitted  the  accumulation  of  ice  on  the  step  of 
the  car.  The  only  evidence  tending  in  that  direction  was  the 
statement  of  the  plaintiff  that  the  step  was  slippery  from 
either  frost  or  ice,  he  could  not  tell  which.  The  testimony 
of  the  motorman  which  was  that  there  might  have  been  some 
frost  on  the  step,  but  he  did  not  think  there  was  any  ice, 
assigning  as  a  reason  that  the  car  stayed  in  the  shed  overnight. 

There  is  a  substantial  difference  between  the  allegation  that 
the  company  negligently  permitted  the  plaintiff,  being  an  in- 
fant of  tender  years,  and  without  discretion  in  the  premises, 
for  the  time  he  first  boarded  the  car  until  the  accident,  to  ride 
on  the  step  or  footboard,  and  the  testimony  of  both  the  plain- 
tiff and  the  motorman  in  that  regard.  From  the  evidence  of 
both,  it  appears  that  the  plaintiff  rode  on  the  front  platform 
until  he  had  gotten  within  a  square  of  his  home,  where  it  was 
the  purpose  of  the  motorman  to  stop  the  car  and  let  him  get 
off.  Theu  it  was  that  he  stepped  down  on  the  footboard  for 
the  purpose  of  leaving  the  car.  He  rode  on  the  platform 
until  within  25  or  30  feet  of  the  place  where  the  accident 
occurred.     The  plaintiff  and  motorman  both  testified  that  be 
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had  two  firm  handholds  while  he  was  standing  on  the  foot- 
board,  and  the  latter  stated  that  he  had  no  reason,  therefore; 
for  supposing  that  plaintiff  was  not  entirely  safe. 

The  declaration  did  not  allege  that  the  car  was  being  run  at 
an  unlawful  rate  of  speed,  and  there  was  a  failure  to  prove  the 
charge  that  it  was  being  run  at  its  highest  rate  of  speed,  unless, 
indeed,  the  incidental  remark  of  the  plaintiff,  that  it  was 
running  at  full  speed,  may  be  so  construed.  The  motorman's 
testimony  was  that  it  was  running  seven  or  eight  miles,  the 
usual  and  lawfnl  rate  of  speed. 

As  has  been  remarked,  the  plaintiff  was  13  years  and  2 
months  old.  His  testimony  shows  that  be  was  a  bright  and 
intelligent  boy;  that  he  resided  on  a  street  over  which  the  rail- 
way passed,  and  had  been  accustomed  to  ride  on  the  cars ;  also 
that  he  bad  been  told  by  his  parents  that  it  was  dangerous. 

It  can  hardly  be  predicated  of  such  a  boy  that  he  was  an  in- 
fant of  tender  years  and  without  discretion.  The  fact  that 
this  deplorable  disaster  befell  him  does  not,  per  se,  sustain 
that  theory;  for  it  is  matter  of  common  observation  that 
mature  and  experienced  men  are,  at  times,  victims  of  similar 
accidents.  Whatever  may  be  said  of  the  grounds  of  action  set 
out  in  the  declaration,  it  is  clear,  from  the  plaintiff's  own  ver- 
sion of  how  the  accident  occurred,  that  none  of  them  was  the 
proximate  cause.  His  account  of  it  is  that  the  car  was  jostling 
and  bouncing  furiously,  on  account  of  the- track  being  in  bad 
condition;  that  the  step  was  coated  with  frost,  "and.  as  it 
was,  I  lost  my  balance  by  the  car  jolting,  and  fell  off";  in 
addition  to  the  alleged  slippery  condition  of  the  step  from 
frost  or  ice,  that  the  step  was  iron,  and,  when  new,  was  coated 
with  rubber  to  keep  it  from  being  slippery.  Continuing,  be 
said:  "My  skull  right  here  was  fractured,  and  I  always 
accounted  for  that  being  fractured  by  being  knocked  out  of  my 
senses  before  I  fell  off  the  car, — the  only  way  I  can  account 
for  it  being  done.  Something  must  have  cut  my  skull  and 
fractured  it,  and  I  must  have  been  knocked  out  of  my  senses. 
That  is  the  only  reason  I  fell,  and  the  car  jolting  was  the  cause 
of  it  being  cut  I  must  have  fallen  up  against  the  front  or  back 
part  of  the  car,  and  bad  my  head  cut  right  then." 

"I  think  something  must  have  struck  me,  and  knocked  me 
senseless,  or  I  wouldn't  have  fallen  off." 

It  is  apparent  that  the  proximate  cause  of  the  accident, 
as  here  detailed,  is  in  do  wise  alleged  in  either  count  of  the 
declaration.  It  makes  an  essentially  different  case,  and  for 
that  reason  was  objected  to  by  counsel  for  the  defendant. 
The  court  permitted  the  statements  to  be  made,  but  coupled 
with  the  reservation  that  they  would  be  dealt  with  later,  and 
subsequently  made  the  distinct  avowal  that  no  statement  as  to 
the  condition  of  the  track  was  admissible  evidence  unless 
charged  in  the  declaration. 

The  effect  of  this  ruling  was  to  eliminate  from  the  case  the 
theory  and  testimony  of  the  plaintiff  as  to  the  proximate  cause 
of  the  accident,  and  left  no  evidence  to  sustain  the  verdict 
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Counsel  foe  the  plaintiff  insisted  in  argument,  and  cited  au- 
thorities to  sustain  the  familiar  principle,  that  a  variance 
between  the  allegations  of  a  declaration  and  the  proof  cannot 
be  availed  of  for  the  first  time  in  an  appellate  court  The 
contention  is  based  upon  a  misapprehension  of  the  facts.  As 
has  been  seen,  the  objection  was  not  only  made  in  the  trial 
court,  bnt  was  sustained,  so  that  in  point  of  fact  it  was  not 
made  here  for  the  first  time. 

It  was  also  argued  that  great  latitude  is  allowed  in  charging 
negligence,  and  that  a  general  allegation  on  that  subject  is  all 
that  is  required.  However  that  may  be,  the  rule  invoked  is 
inapplicable  to  a  case  in  which  there  has  been  a  material 
departure  in  the  testimony  from  the  allegations  of  the  declara- 
tion. 

The  function  of  a  declaration  is  to  inform  a  defendant  of  the 
nature  of  the  demand  made  upon  him,  and  that  purpose  would 
be  defeated  if  it  were  permissible  to  allege  one  case  and  prove 
another. 

In  the  case  of  Eckles'  Adm'x  v.  Railroad  Co.,  96  Va.  60,  j\, 
25  S.  E.  545,  the  rule  is  stated  thus:  "The  proofs  must  corre- 
spond with  the  allegations  in  the  declaration,  and  the  plaintiff 
must  recover,  if  at  all,  upon  the  case  made  by  the  pleadings. 
A  party  cannot  charge  one  ground  of  negligence  in  his  declara- 
tion and  recover  npon  another.  The  object  of  a  declaration 
is  to  set  forth  the  facts  which  constitute  the  cause  of  action  so 
that  they  may  be  understood  by  the  defendant  who  is  to 
answer  them,  by  the  jury  which  is  to  ascertain  whether  or 
not  they  are  true,  and  by  the  court  which  is  to  give  judg- 
ment." Bush  v.  Campbell,  26  Gratt  431;  Railroad  Co.  v. 
Whittington's  Adm'r,  30  Grat.  810;  4  Minor,  Inst  471,  472; 
1  Chit.  PL  255,  note. 

Other  interesting  questions  have  been  discussed  in  the  case, 
but  it  is  not  necessary  to  consider  them,  as  the  judgment 
must  be  reversed  for  the  error  of  the  circuit  court  in  over- 
ruling the  defendant's  motion  to  set  aside  the  verdict  as 
contrary  to  the  law  and  the  evidence.  The  cause  will  be  re- 
manded for  a  new  trial  to  be  had  therein,  in  a  manner  not  in 
conflict  with  the  foregoing  views,  and  with  leave  to  the  plain- 
tiff, if  so  advised,  to  amend  his  declaration. 

Reversed. 

Chesapeake  &  N.  Ry.  r.  Hanmer. 

(Court  of  Appeals  of  Kentucky,  Jan.  a%  1902,) 

[66  S.  W.  Rep.  375.] 

Personal  Injui 
lion  That 

The  allegation  of  specific  personal  injuries,  followed  by  the  allega- 
tion that  plaintiff  was  "otherwise  greatly  hurt  and  wounded,"  does 
not  authorize  proof  of  injuries  other   than    those  specifically  alleged, 

•See  generally,  preceding  case  and  foot-note. 
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and  therefore  the  court  property   refused   to   require  plaintiff  to  make 

nil  petition  more  specific. 

Injury  to  Passenger — Actions — Whether  Contract  or  Tort. 

As  plaintiff  sought  to  recover  for  the  negligence  of  the  servants  of 
defendant  railroad  company  in  failing  to  keep  its  road  in  repair,  his 
cause  of  action  was  in  tort,  though  he  also  alleged  a  contract  with 
defendant  to  carry  him  safely  as  a  passenger;  that  being  merely 
matter  of  inducement  to  show  that  he  was  where  he  had  a  legal  right 
to  be  when  he  was  injured. 

Same — Dismissal  of  Actions— Sale  of  Railroad  Property  Not  Dissolution 
of  Corporation. 

The  fact  that  the   railroad    property   of  defendant  corporation  had 
been  sold  under  decree  of  court  furnished  no   reason  for  dismissing 
the  action,  as  the  corporation  continued   to    exist,    at   least   until  its 
liabilities  were  settled. 
Presumption  as  to  Laws  of  Sister  State. 

In  a  common-law  action  to  recover  damages  for  personal  injuries 
inflicted  in  another  state  it  will  be  presumed  that  the  common  law 
prevails  in  that  state,  in  the  absence  of  allegation  and  proof  to  the 
contrary. 

Appeal  from  circo.it  court,  Allen  county. 
"Not  to  be  officially  reported." 

Action  by  W.  G.  Hanmer  against  the  Chesapeake  &  Nash- 
ville Railway  to  recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

W.  C.  Goad,  W.  L.  Porter  and  W.  C.  Dismnkes,  for  appel- 
lant. 
Lewis  McQuown  and  B.  W.  Bradbarn,  for  appellee. 
O'REAR,  J.  This  action  was  for  personal  injuries  sus- 
tained by  appellee  while  a  passenger  on  appellant's  railway 
between  Gallatin  and  Scottsville.  The  jury  awarded  $i,ico 
in  damages. 

The  train  on  which  appellee  was  a  passenger  when  injured 
fell  through  a  high  trestle.  It  is  alleged  that  appellee  was 
"thereby  severely  injured,  cut  and  bruised  upon  his  body, 
arms,  and  legs,  two  of  his  ribs  were  broken,  and  he  was  other- 
wise greatly  hart  and  wounded."  The  first  ground  of  reversal 
urged  is  that  the  trial  court  erred  in  overruling  appellant's 
motion  to  make  the  petition  more  specific  as  to  how  he  was 
''otherwise  hart."  The  allegations  of  the  petition  of  specific 
injuries  preclude  proof  of  others  not  made.  The  reason  is, 
the  pleader  thereby  notifies  the  defendant  of  the  particular  in- 
jury upon  which  he  will  seek  to  recover,  challenging  an  issue 
upon  that  fact  alone,  and  inviting  evidence  solely  to  support 
or  refute  it.  It  would  be  manifestly  unfair  to  allow  the  plain- 
tiff to  then  enlarge  his  case,  and  make  proof  of  injuries  dif- 
ferent and  distinct  from  those  pleaded.  The  words  "and 
otherwise  greatly  hurt  and  wounded,"  when  coupled  with 
such  specific  allegations,  may  be  treated  as  surplusage,  and 
consequently  ignored.  Such  was  the  ruling  of  the  court  in  this 
case,  and  it  is  approved. 

The  second  objection  is  that  the  conrt  erred  in  not  requir- 
ing appellee  to  elect  whether  he  would  prosecute  for  the  tort 
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or  upon  the  breach  of  contract.  We  are  of  opinion  that  bat 
one  cause  of  action  was  stated  in  the  petition,  and  that  was 
in  tort,  for  the  negligence  of  appellant's  servants  and  employees 
in  failing  to  keep  its  road  in  proper  repair,  by  reason  of  which 
the  bridge  fell.  Its  timbers  were  alleged  and  shown  to  have 
been  rotten  and  insecure.  What  was  said  abont  the  contract 
to  carry  appellee  safely  as  a  passenger  was  merely  matter  as 
inducement  to  show  that  appellee  was  where  he  had  a  legal 
right  to  be  when  injured.  McMurtry  v.  Railroad  Co.,  84  Ky. 
462.  1  S.  W.  815. 

After  issue  joined,  one  Robert  Nuck  filed  his  affidavit  stating 
that  the  railway  property  of  appellant  bad  been  sold  nnder  a 
decree  of  the  United  States  circuit  court  at  Nashville,  and 
purchased  by  Walter  A.  Webber.  He  asked  that  the  action 
be  dismissed,  which  was,  of  course,  overruled.  The  railway 
company  had  not  ceased  to  exist,  even  if  its  property  had 
been  sold.  The  corporation  continued  to  be  such,  in  any 
event,  till  its  liabilities  were  settled. 

The  court  properly  overruled  appellant's  motion  for  a 
peremptory  instruction.  This  motion  could  not  have  been 
based  upon  the  absence  of  any  evidence  sustaining  appellee's 
claim,  for  there  was  abundance.  But  it  seems  to  have  been 
made  upon  the  theory  that  the  injury  was  done  in  Tennessee, 
and.  as  there  was  no  proof  of  what  the  law  of  that  state  was 
as  giving  and  regulating  a  right  of  recovery  in  such  case,  the 
court  was  not  authorized  to  submit  the  issue  of  injury  and 
damages  to  the  jury.  The  suit  is  a  common-law  action,  and, 
in  the  absence  of  allegation  and  proof  to  the  contrary,  the 
court  assumes  that  the  common  law  prevails  in  Tennessee. 
Miles  v.  Collins,  1  Mete.  312;  Stern  v.  Freeman,  4  Mete.  311; 
Honore  v.  Hatchings,  8  Bush,  692. 

Judgment  affirmed,  with  damages. 


Baltimore  Consol.  Ry.  Co.  v.  Foreman. 

{Court  of  Appeals  of  Maryland,  Jan.  rj,  loot.) 

[51  AU.  Rep.  83.] 

Street  Rail  roads —Act  ion  for  Personal  Injuries — Standing  on  Steps — 
Contributory  Negligence.* 
Plaintiff  was  a  passenger  on  a  street  car,  and,  not  being  acquainted 
with  the  streets,  went  on  the  platform,  and  tola  the  conductor  to  let 
him  off  at  a  certain  street.  Being1  told  that  they  had  passed  that 
street,  he  asked  to  be  let  off  at  the  next  corner.  Plaintiff  testified  he 
got  on  the  lower  step  to  jump  off.  When  he  got  down  on  the  step  the 
car  was  going  too  fast  for  him  to  jump,  and  while  he  was  waiting  for 

*As  to  whether  standing  on  steps  or  platform  of  street  car  is  con- 
tributory negligence,  see  East  Omaha  St.  R.  Co.  v.  Godola  (Neb.),  7 
Am.  A  Eng.  R.  Caa.,  N.  S..  300,  and  monographic  note,  305  et  acq.  ; 
23  Am.  &.  Eng.  Enc.  Law  1013  et  seq.  ;  5  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  678  et  seq.;  9  Cent.  Dig.,  col.  1385  et  seq.  ;  7 Rap.  &  Mack's  Dig. 
481  et  seq. 
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It  to  alow  up  the  conductor  signaled  to  go  ahead,  and  plaintiff  wan 
thrown  into  the  street.  Defendant's  evidence  showed  that  the  car 
■topped,  bat,  as  plaintiff  made  no  attempt  to  get  off,  the  conductor 
signaled  to  go  ahead,  and  that  the  car  was  15  feet  beyond  the  corner 
when  plaintiff  jumped  off.  Defendant's  care  contained  posted  notices 
that  the  cars  stopped  near  intersecting  streets,  and  passengers  must 
□ot  leave  their  seats  until  the  cars  stopped,  nor  stand  on  the  plat- 
form, nor  leave  the  car  while  in  motion :  held,  that  plaintiff  waa 
guilt;  of  contributory  negligence. 

Appeal  from  Baltimore  city  court;  Henry  Stockbridge, 
Judge. 

Action  by  Isaac  N.  Foreman  against  the  Baltimore  Con- 
solidated Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J„  and  FOWLER,  BRIS- 
COE, BOYD,  PEARCE,  and  SCHMUCKER,  JJ. 

Geo.  D.  Penniman  and  Fielder  C.  Slingiuff,  for  appellant. 

Edward  L.  Ward,  for  appellee. 

BRISCOE,  J.  This  action  was  commenced  in  the  court  of 
common  pleas  of  Baltimore  city,  but  was  subsequently  removed 
to  the  Baltimore  city  court  for  trial.  The  suit  was  brought 
by  the  appellee  against  the  appellant  to  recover  damages  for 
personal  injuries  sustained  by  him  while  a  passenger  on  one 
of  the  appellant's  cars.  The  appellant  is  a  corporation  duly 
incorporated  under  the  laws  of  the  state  for  the  purpose  of 
conducting  street  railways,  and  owns  and  operates  electric 
cars  through  and  over  the  streets  of  Baltimore.  The  declara- 
tion avers  that  the  appellee  on  or  about  tbe  20th  day  of  De- 
cember, 1808,  was  a  passenger  on  car  No.  704  of  the  Frederick 
Road  Line,  which  is  owned  and  operated  by  tbe  appellant 
company;  and  while  a  passenger  on  board  of  said  car  he  was 
violently  thrown  therefrom  at  the  corner  of  Lombard  and 
Penn  streets  by  the  premature  starting  of  the  car  by  the 
defendant's  agents  and  servants;  and  that  he  was  greatly 
bruised  and  seriously  and  permanently  injured,  etc.,  and  was 
made  to  suffer  great  pain  and  anguish,  etc.,  and  all  of  which 
were  directly  caused  by  the  negligence  and  want  of  proper  care 
on  tbe  part  of  tbe  defendant  company,  its  agents  and  servants, 
and  without  fault  on  tbe  plaintiff's  part.  The  judgment  was 
for  the  plaintiff,  and  the  defendant  has  appealed. 

Tbe  principal  questions  in  the  case  arise  upon  the  prayers, 
and  relate  to  the  negligence  of  the  defendant  and  to  the  con- 
tributory negligence  of  tbe  plaintiff.  At  tbe  trial  of  the  case 
tbe  court  rejected  the  prayers  of  both  plaintiff  and  defendant, 
and  granted  in  lieu  thereof  the  following  special  instruction  to 
the  jury:  "(1)  That  if  the  jury  shall  find  that  the  injury  to  the 
plaintiff  in  this  case  was  occasioned  by  the  want  of  ordinary 
care  and  skill  upon  the  part  of  the  conductor  or  motorman  of 
the  defendant, — such  as  by  starting  the  car  prematurely,  or 
without  affording  the  plaintiff  a  reasonable  opportunity,  under 
the  circumstances,  of  alighting  in  safety  from  the  car, — the 
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plaintiff  ia  entitled  to  recover.  (2)  That  any  failure  of  the 
plaintiff  at  the  time  to  exercise  ordinary  care  on  his  part,— as 
by  taking  his  position  upon  the  step  of  the  car  voluntarily  and 
without  necessity,  while  the  car  was  in  rapid  motion,  contrary 
to  the  warning  posted  in  the  car  upon  which  the  plaintiff  was 
riding, — and  that  such  act  of  the  plaintiff  directly  contributed 
to  the  accident  in  such  wise  that,  but  for  such  act  of  the  plain- 
tiff, the  accident  would  not  have  occurred,  then  the  defendant 
is  entitled  to  a  verdict,  unless  the  jury  shall  further  find  that 
the  peril  to  which  the  plaintiff  so  exposed  himself  was  observed 
by  the  conductor  in  sufficient  time  for  him,  under  the  circum- 
stances as  testified  to,  by  the  exercise  of  ordinary  care  upon 
his  part,  to  have  prevented  the  accident.  {3)  That  by  ordi- 
nary care  is  meant  such  care  and  attention  as  are  habitually 
employed  by,  or  may  be  reasonably  expected  from,  persons  in 
the  situation  of  the  respective  parties  under  all  the  circum- 
stances as  they  existed  at  the  time. "  It  is  on  this  prayer  that 
the  questions  arise  to  be  decided  on  this  appeal.  The  plain- 
tiff testified  that  on  December  20,  1898, — the  night  of  the 
accident,— he  took  the  Frederick  road  car  at  1.0  minutes  of  12 
o'clock  at  the  corner  of  Greenmount  and  North  avenues;  that 
he  boarded  the  car,  went  inside,  sat  down,  paid  his  fare,  and 
remained  there  until  the  car  was  going  out  Lombard  street. 
The  streets  were  not  called  out,  and  he  could  not  understand 
where  the  turns  were,  so  he  got  up,  walked  outside,  and  "asked 
the  conductor  where  we  were,  and  he  said  we  are  going  out 
Lombard  street. "  The  plaintiff  then  stated  that  he  desired 
to  leave  the  car  at  the  corner  of  Howard  and  Fayette  streets, 
but,  having  been  carried  beyond  this  point,  he  asked  for  a 
transfer  back,  and,  being  refused,  he  directed  the  condnctor  to 
stop  at  the  next  corner;  that  when  he  notified  the  conductor 
to  stop  he  pulled  the  bell,  and  stepped  inside  from  the  plat- 
form, where  they  were  both  standing.  He  further  testified 
that  when  the  conductor  pulled  the  bell  to  stop  he  stepped  in- 
side the  car,  and  that  he  (the  plaintiff)  got  down  on  the  lower 
step,  and  waited  for  it  to  go  slow  enough  to  jump  off;  and  that 
while  he  was  on  the  lower  or  bottom  step  the  conductor  pulled 
two  bells,  the  car  made  a  lunge,  and,  jerking  the  grip  out  of  bis 
bands,  be  was  thrown  from  the  car  and  injured;  that  he  was 
thrown  from  the  car  about  the  middle  of  the  street  between 
the  two  crossings;  that  at  the  time  he  got  on  the  lower  step 
the  car  was  going  too  fast  for  him  to  consider  it  safe  to  jump 
off.  It  was  proved  by  the  defendant  that  the  following  signs 
are  posted  on  all  the  cars  of  the  defendant  company:  "Notice 
to  Passengers.  Passengers  are  not  allowed  to  stand  on  the 
platform  or  sideboard  of  this  car,  or  leave  it  while  in  motion, 
as  it  is  dangerous  to  do  so.  Passengers  must  remain  seated 
until  the  car  comes  to  a  complete  stop.  Cars  stop  on  the  near 
side  of  intersecting  streets  to  take  on  or  let  off  passengers. 
Passengers  must  enter  and  leave  the  car  from  the  right  band 
side.     Any  one  violating  these  regulations  does  so  at  his  own 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         185 

Baltimore  Con  sol.  Ry.  Co.  v.  Foreman 

risk.  Agents  of  the  company  have  no  authority  to  waive  these 
regulations. "  It  was  further  proved  by  the  defendant  that 
when  the  car  stopped  at  Perm  street  the  conductor  gave  two 
bells  to  go  ahead,  as  the  plaintiff  made  no  effort  or  attempt  to 
get  off;  that  the  car  was  15  feet  beyond  Penn  street  when  the 
plaintiff  jumped  from  the  car.  There  was  other  testimony  on 
the  part  of  the  plaintiff  and  defendant  at  the  trial  below, 
but  from  an  examination  of  the  record  it  will  be  seen  that  the 
prominent  and  controlling  fact  in  this  case  is  the  careless 
conduct  of  the  appellee  which  directly  contributed  to  the 
injury.  The  law  which  controls  this  and  similar  cases  is 
clearly  stated  in  Railway  Co.  v.  Wilkinson,  30  Md.  224,  and 
Turnpike  Road  Co.  v.  Cason,  72  Md.  377,  20  AtL  113.  In 
Wilkinson's  Case,  supra,  this  court  said:  "While  the  law  casts 
upon  the  company  the  obligation  of  providing  safe  means  of 
transportation  and  of  employing  skillful  and  competent  agents, 
and  it  is  responsible  for  the  consequences  of  any  failure  or 
omission  in  this  respect,  as  well  as  for  the  negligence  of  its 
agents,  there  is  a  mutual  obligation  imposed  upon  the  passen- 
ger to  observe  the  reasonable  regulations  of  the  company  in 
entering,  occupying,  and  leaving  the  cars;  and,  if  a  party  be 
injured  in  consequence  of  a  known  violation  of  such  regula- 
tions, unless  compelled  thereto  by  some  existing  necessity  be- 
yond his  control,  it  is  a  breach  of  the  contract  on  his  part,  and 
the  company  is  not  responsible.  *  *  *  In  such  case  the 
question  of  negligence  on  the  part  of  the  passenger  is  a  legal 
question  for  the  court  to  decide."  And  in  Cason's  Case, 
where  the  accident  was  the  result  of  a  violation  of  the  com- 
pany's regulation,  this  court  said:  "Had  [the  appellee]  been 
inside  the  car,  where  he  ought  to  have  been,  the  injury  would 
not  have  been  sustained.  His  own  voluntary  choice  placed 
him  in  an  exposed  position,  and  that  position  rendered  the 
injury  possible.  It  was  a  position  not  provided  for  him 
to  occupy;  and  even  a  careless  observer  must  know  that  it 
was  a  dangerous  one  to  take.  He  thought  proper  to  make  an 
experiment  under  circumstances  of  peril  open  and  known  to 
him,  which  he  could  have  reasonably  avoided ;  and  it  is  no  in- 
justice that  he  is  required  to  bear  the  consequences  of  his  own 
act. "  In  the  case  now  under  consideration  it  was  the  glaring 
recklessness  of  the  plaintiff  himself,  and  not  the  carelessness 
or  negligence  of  the  company  or  its  agents,  which  caused  the 
accident  The  accident  would  not  have  happened  if  the 
appellee  bad  remained  inside  the  car,  and  had  not  gotten  upon 
the  lower  step  of  the  car  while  it  was  running  at  such  a  rapid 
speed.  The  car  was  not  crowded,  and  there  was  ample  room 
for  him  to  remain  inside.  A  passenger  standing  on  the  lower 
step  while  a  car  is  running  at  a  high  speed  is  liable  to  be 
thrown  from  the  car  by  any  sudden  jolt.  Upon  this  state  of 
facts  we  think  the  court  committed  an  error  in  rejecting  the 
defendant's  first  prayer,  which  instructed  the  jury  that  the  un- 
disputed evidence  in  the  cause  shows  that  the  negligence  of 
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the  plaintiff  directly  contributed  to  the  injuries  received  by 
him,  and  the  verdict  should  be  for  the  defendant 

For  the  error  in  rejecting  this  prayer  and  in  granting  the 
special  instruction,  the  judgment  must  be  reversed,  and,  as 
the  appellee  is  not  entitled  to  recover,  a  new  trial  will  not  be 
awarded.    Judgment  reversed  with  costs. 


Woodroffe  tt  ai.  v.  Roxborough,  C.  H.  &  N.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  Feb.  34, 1901.) 

[51  Atl.  Rep.  324.] 

Open  Street  Cars— Standing  on  Side  Steps— Assumption  of  Risk.* 

A  passenger  standing  on  the  side  steps  of  an  open  street  car,  when 
there  is  room  inside,  assumes  the  risk,  bo  that  there  can  be  no  recov- 
ery for  his  being  struck  bj  a  pole  supporting  the  electric  wires. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Action  by  Ellie  Woodroffe,  widow,  and  others,  minor  chil- 
dren, of  Daniel  A.  D.  Woodroffe,  deceased,  against  the  Rox- 
borough, Chestnut  Hill  &  Norristown  Railway  Company. 
Judgment  for  plaintiffs.     Defendant  appeals.     Reversed. 

Francis  Rawle,  for  appellant. 

Theo.  Cuyler  Patterson,  for  appellees. 

FELL,  J.  A  passenger  who  stands  on  the  platform  of  an 
electric  car,  when  there  are  vacant  seats  inside  the  car,  assumes 
not  only  the  ordinary  risks  of  the  road,  but  all  the  risks  in- 
cident to  that  position.  "The  proper  and  assigned  place  for 
passengers  is  inside  the  car.  Unless  he  shows  some  valid  rea- 
son to  excuse  him,  a  passenger  is  bound  to  put  himself  in  the 
appointed  place,  and  if  be  does  not  he  takes  the  risk  of  bis 
location  elsewhere.  This  is  the  settled  rule  of  all  our  cases." 
Thane  v.  Traction  Co.,  191  Pa.  249,  43  Atl.  136,  71  Am.  St. 
Rep.  767.  The  side  steps  of  an  open  summer  car  are  not 
intended  for  the  use  of  the  passengers,  except  in  getting  in 
and  out  of  the  car.  When  a  passenger  rides  on  the  side  steps 
with  the  knowledge  and  consent  of  the  conductor,  and  from 
necessity,  from  the  want  of  room  to  sit  or  stand  inside  the  car, 
he  is  entitled  to  the  same  degree  of  diligence  as  other  passen- 
gers to  protect  bim  from  known  and  avoidable  dangers.  But 
a  passenger  who  rides  on  a  side  step,  when  it  is  reasonably 
practicable  for  him  to  sit  or  stand  inside  the  car,  takes  upon 
himself  the  risk  of  his  position,  from  any  cause.  Bumbear  v. 
Traction  Co.,  198  Pa.  198,  47  Atl.  961.  The  plaintiff's  hus- 
band, while  riding  on  the  side  steps  of  an  open  car,  was  killed 
by  contact  with  a  pole  which  supported  the  electric  wire.  It 
was  overwhelmingly  established  by  the  testimony  that  the 
conduct  of  the  deceased  was  disorderly  and  reckless,  that  he 
disregarded  repeated  warnings  of  his  danger,  and  that  when 

*See  preceding  case  and  foot-note. 
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injured  he  was  holding  the  upright  band  rail,  with  his  arms 
extended,  and  bis  body  and  head  thrown  back  from  the  car. 
These  (acts  should  have  prevented  a  recovery  with  the  jury. 
Bat  there  was  one  fact  that  appeared  from  the  testimony  of 
the  plaintiff's  witnesses  which  was  conclusive  against  her  right 
to  recover,  and  should  have  been  so  declared  by  the  court.  It 
was  said  in  the  charge:  "I  have  read  the  testimony  carefully, 
and  there  is  not  a  single  witness  for  tbe  plaintiff  who  says  there 
was  no  standing  room  in  the  car.  They  all,  one  by  one,  and 
one  after  the  other,  admitted  that  there  was  standing  room, 
that  the  man  need  not  have  stood  in  a  dangerous  place,  and 
that  he  could  have  obtained  a  place  of  safety  if  he  had  thought 
proper.  I  have  said  that  every  witness  for  the  plaintiff  has 
affirmed  that  there  was  standing  room."  The  correctness  of 
this  statement  is  not,  and  cannot  be,  questioned.  There  was 
then  no  legal  ground  for  recovery,  and  tbe  defendant's  tenth 
point,  asking  for  a  peremptory  instruction  for  the  defendant, 
should  have  been  affirmed. 

The  judgment  is  reversed,  and  judgment  is  now  entered  for 
tbe  defendant.  

St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ball. 

( Court  of  Civil  Appeals  of  Texas,  Feb,  /j,  1901.) 

[66S.<W.  Rep.  879.] 

Contributory    Negligence  of  Passenger  in   Standing   on   Platform   of 
Moving  Car— Question  for  Jury.* 

In  an  action  against  a  railway  for  injuries  to  a  passenger  while 
standing  on  the  platform  of  a  moving  train,  an  instruction  that  it 
is  not  negligence  of  itself  for  a  passenger  to  stand  on  the  platform  of 
a  car,  but  it  is  for  the  jury  to  determine  from  all  the  circumstances 
of  tbe  case  whether  or  not  plaintiff  was  guilty  of  negligence,  is  im- 
proper, as  calculated  to  mislead  the  jury,  as  standing  on  the  platform 
of  a  moving  train  may  or  may  not  be  negligence,  which  is  to  be 
determined  by  the  jury  from  the  circumstances  of  the  particular  case. 
Same — Same. 

Requested  instructions,  which   assumed    negligence   on  the  part  of 
plaintiff  in  standing  on  the    platform   and    in    violating  a  rule  of  the 
railway,  were  incorrect,  since  neither   is   negligence  per  se,  but  both 
are  for  the  determination  of  the  jury. 
Same — Invitation  of  Conductor — Instructions. 

The  evidence  being  conflicting  as  to  whether  plaintiff  was  warned 
that  it  was  dangerous  to  go  out  or  remain  on  the  platform,  so  that 
bis  being  there  was  contributory  negligence,  or  whether  he  was  on 
the  platform  at  the  invitation  of  the  conductor,  under  which  circum- 
stance his  being  there  would  not  necessarily  be  negligence,  the  court 
should  have  instructed  concerning  contributory  negligence,  special 
charges  having  been  asked  calling  his   attention    to    the   omission  to 

Instructions  Not  Warranted  by  Evidence. 

A  requested  charge  that,  if  the  jury  believed  that  plaintiff  was 
standing  on  tbe  platform,  and  the  porter,  at  the  time  of  opening  the 
car  door,  did  not  actually  see  that  plaintiff  was  leaning  against  the 
door,  and  that  plaintiff  began  to  fall  backward,  and  that  the  porter, 
in  order  to  prevent  plaintiff's  falling,  shut   or   attempted   to  shut  the 

*See  preceding  case  and  foot-note. 


188         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ball 

door,  and  thereby  plaintiff  was  injured,  the  injury  was  the  result  of 
an  accident,  for  which  defendant  was  not  liable,  was  incorrect  in 
assuming  that  plaintiff  was  leaning-  against  the  door,  the  evidence 
being-  conflicting  on  that  point,  and  in  telling  the  jury  without  qual- 
ification that  the  shutting  of  the  door  to  prevent  the  fall,  if  done  for 
that  purpose,  would  prevent  a  recovery. 
Same — Invading  Province  of  Jury. 

An  instruction  that  if  the  jury  believed  that  the  plaintiff  was 
standing  on  the  platform,  and  the  porter,  at  the  time  of  opening  tbe 
car  door,  did  not  actually  see  the  plaintiff,  and  that  he  could  not 
have  seen  plaintiff  by  the  use  of  reasonable  diligence,  and  that  plain- 
tiff was  leaning  against  the  door,  and  that  plaintlfl  began  to  fall 
backward,  and  that  the  porter,  in  order  to  prevent  plaintiff  from  fall- 
ing, shut  or  attempted  to  shut  the  door,  whereby  plaintiff  was  injured, 
the  injury  was  the  result  of  accident,  for  which  defendant  was  not 
liable,  is  erroneous  in  telling  the  jury  without  qualification  that  the 
shutting  of  the  door  to  prevent  the  fall,  if  done  for  that  purpose, 
would  prevent  a  recovery,  and  that,  if  the  porter  could  not  have  seen 
plaintiff  by  the  use  of  reasonable  diligence,  the  injury  was  the  result 
of  accident.  s 

Same— Not  Bearing  on  Issue. 

The  issue  being  whether,  if  plaintiff  was  leaning  against  the  car 
door,  tbe  porter  knew  that  fact,  or  had  reason  to  anticipate  it,  and 
whether  the  porter  in  closing  the  door  used  proper  care,  the  jnry 
should  have  been  told  that,  if  they  believed  that  plaintiff  was  leaning 
against  the  door,  and  at  the  time  it  was  opened  the  porter  knew  or 
had  reason  to  anticipate  that  plaintiff  was  so  leaning,  and  that  when 
the  door  was  opened  the  plaintiff  started  to  fall,  and  the  porter  closed 
the  door  to  prevent  such  falling,  and  in  so  closing  the  door  used  the 
care  that  an  ordinarily  careful  and  prudent  person  would  have  used 
under  the  circumstances,  then  plaintiff  could  not  recover. 
Opinion  Evidence. 

In  an  action  by  a  physician  for  injuries  to  his  fingers  such  that  he 
could  not  successfully  perform  an  obstetrical  operation,  a  physician 
residing  :n  a  different  town  than  that  of  plaintiff,  to  which  plaintiff 
Intended  to  remove,  cannot  testify  what  proportion  of  his  practice  in 
the  locality  of  his  residence  is  obstetrical  cases,  there  being  no  evi- 
dence on  which  a  comparison  could  be  based  as  to  the  amount  of 
obstetrical  practice  done  at  the  respective  places  of  residence  of  the 
plaintiff  and  the  witness,  and  no  way  of  estimating  what  proportion 
of  the  obstetrical  practice  plaintiff  would  receive  at  witness'  place  of 
residence  if  he  located  there. 
Personal  Injuries— Suffering  Caused  by  Plaintiffs  Neglect. 

In  an  action  for  personal  injuries  it  was  error  to  refuse  defendant's 
requested  charge  that  for  all  suffering,  mental  or  physical,  which 
plaintiff  could  have  prevented  by  tbe  exercise  of  prudence  and  rea- 
sonable care,  treatment,  and  attention  to  his  injured  fingers,  he  could 
not  recover  anything;  and  if  the  jury  believed  from  the  evidence 
that  plaintiff's  bone  felon  was  not  bruised  and  injured  at  the  time  of 
the  accident  to  his  other  hand  they  would  not  consider  the  bone  felon 
or  the  condition  of  the  hand  on  which  it  was,  or  the  suffering  endured 
therefrom,  in  arriving  at  their  verdict,  whatever  their  findings  as  to 
the  accident  to  the  other  hand,  there  being  some  slight  evidence  that 
the  bone  felon  was  not  bruised,  and  that  it  had  been  neglected. 
Testimony — Irresponsive  Answers. 

Where,  in  an  action  for  injuries,  a  witness  was  asked  if  he  knew 
the  extent  of  the  injuries  sustained  by  plaintiff  while  on  the  defend- 
ant's train,  and  to  describe  them  in  detail,  and  also  as  to  whether  he 
observed  any  evidence  of  plaintiff's  sufferings  from  such  injuries, 
and,  if  so,  as  to  what  they  were,  it  was  error  to  refuse  to  exclude  the 
witness'  answers  that  plaintiff  was  suffering  intense  pain  from  the 
accident,  and  his  hand  was  in  a  very  bad  condition;  for  sucb  answers 
were  mere  conclusions,  and  not  responsive  to  the  questions. 
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Appeal    from  district   court,  Dallas  county;    T.  F.  Nash, 
Judge. 

Action  by  J.  G.  Ball  against  the  St.  Louis  Southwestern 
Railway  Company  of  Texas.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed. 
E.  B.  Perkins  and  Perkins  &  Gilbert,  for  appellant. 
Henry  &  Henry  and  Mathis  &  Freeman,  for  appellee. 
KAINEY,  C.  J.  Appellee  sued  to  recover  for  personal  in- 
juries alleged  to  have  been  occasioned  to  him  by  the  negligence 
of  appellant's  servants.  We  take  from  appellant's  brief  the 
following  statement  of  the  pleadings,  which  ia  sufficiently  full 
and  comprehensive  for  an  understanding  of  the  issues  raised, 
viz.:  "Plaintiff  alleges  that  on  the  17th  of  September,  1899, 
he  was  a  passenger  on  appellant's  train  from  Commerce  to 
Carroll  ton,  and  was  in  a  very  nervous  condition,  suffering  from 
a  bone  felon;  that  the  conductor  had  told  bim  the  train  did 
not  stop  at  the  depot  at  Carrollton,  but  would  run  to  the  cross- 
ing, where  plaintiff  would  have  to  get  off,  about  200  yards 
from  the  depot,  and,  after  leaving  Piano,  said  conductor  told 
appellee  that  he  wanted  him  to  be  ready,  and  when  the  train 
whistled  to  get  up,  and  go  oat  of  the  coach  on  the  platform, 
so  he  could  get  off  without  delaying  the  train ;  that  presently 
the  whistle  blew  for  a  station,  and,  appellant  having  failed  to 
announce  the  name  of  it,  appellee,  believing  that  it  was  Carroll- 
ton,  went  out  on  the  platform ;  that  the  negro  porter  came  out 
of  the  door  in  a  rushing  manner,  and  shoved  plaintiff  to  the  left, 
and  at  the  same  time  violently  closed  the  door,  and  caught 
three  fingers  between  the  door  and  the  door  facing,  and  thereby 
caused  the  alleged  injury;  that  plaintiff  made  a  great  effort  to 
release  his  fingers,  and  in  doing  so  threw  out  his  right  hand, 
on  tbe  little  finger  of  which  the  bone  felon  was,  and  struck  it 
against  tbe  iron  railing  around  the  car  platform,  thereby 
causing  great  injury,  etc. ;  that  he  was  a  physician,  and,  his 
fingers  being  injured,  he  cannot  successfully  perform  obstetrical 
operations;  that  he  was  earning  $250  per  month,  and  by  reason 
of  his  injuries  he  was  damaged  to  the  amount  of  $16,000." 
Appellant  answered  by  general  demurrer,  general  denial,  and 
that  appellee  contributed  to  his  own  injury  by  refusing  to  keep 
his  seat  in  the  car  when  there  were  ample  accommodations, 
and,  after  repeated  requests  from  the  conductor  to  remain  in- 
side the  coach  and  off  the  platform,  refused  to  do  so,  but  will- 
fully persisted  in  standing  on  the  platform  while  the  train  was 
in  rapid  motion,  and  after  notice  that  it  was  dangerous,  and 
when  be  was  not  near  his  destination,  and  after  the  conductor 
had  told  him  to  keep  his  seat,  and  be  would  advise  bim  when 
he  reached  his  destination ;  that  appellee  negligently  failed  to 
care  for  or  procure  treatment  for  his  fingers  for  several  days 
after  the  accident,  and  his  negligence  greatly  aggravated  his 
condition,  and  further  aggravated  it  and  the  bad  condition  of 
his  blood  by  the  excessive  nse  of  intoxicants.  Appellee  recov- 
ered judgment  for  $500. 
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The  court  charged  the  jury  that  "it  is  not  negligence  of 
itself  for  a  passenger  to  stand  on  the  platform  of  a  car,  but  it 
is  for  you  to  determine  from  all  the  circumstances  of  case 
whether  or  not  plaintiff  was  guilty  of  negligence."  This 
charge  is  complained  of  on  the  ground  that  it  is  upon  the 
weight  of  the  evidence.  The  charge  is  not  free  from  criticism. 
Standing  on  the  platform  of  a  moving  train  may  or  may  not 
be  negligent,  which  is  to  be  determined  by  the  jury  from  the 
circumstances  of  the  particular  case.  The  statement  that 
it  was  not  in  itself  negligence  was  calculated  to  mislead  the 
jury.  Nor  do  we  think  the  error  was  cored  by  the  remainder 
of  the  paragraph,  for  it  does  not  specifically  tell  the  jury  that 
they  were  to  determine  from  the  evidence  whether  or  not 
standing  on  the  platform  was  negligence,  but  it  was  for  them 
"to  determine  from  all  the  circumstances  of  the  case  whether 
or  not  the  plaintiff  was  guilty  of  negligence."  The  jury  may 
have  construed  this  as  meaning  that  standing  on  the  platform 
was  not  negligence,  but  that  other  circumstances  were  to  de- 
termine the  question  of  negligence.  The  learned  trial  judge 
doubtless  had  the  correct  rule  in  mind,  but  he  failed  to  properly 
express  it.  As  expressed,  it  was  calculated  to  mislead  the 
jury. 

Various  special  charges  were  requested  by  appellant's  counsel 
which  defined  contributory  negligence  and  attempted  to  apply 
the  law  to  the  facts  on  this  issue.  The  charge  of  the  court  was 
general,  and  did  not  define  contributory  negligence,  or  charge 
affirmatively  on  this  issue  applying  Jhe  law  to  the  evidence. 
Appellant  introduced  evidence  in  support  of  its  plea  of  con- 
tributory negligence  to  the  effect  that  appellee  had  been 
warned  by  the  conductor  that  it  was  dangerous  to  go  out  on 
the  platform;  that  it  was  contrary  to  the  rule  of  the  company; 
and  for  him  to  keep  his  seat,  and  he  would  be  told  when  his 
Station  was  reached.  The  charges  requested  were  not,  in 
our  opinion,  correct  in  assuming  that  it  was  negligence  on  the 
part  of  appellee  in  standing  on  the  platform  and  in  violating 
a  rnle  of  the  company.  Neither  is  error  per  se,  but  for  deter- 
mination by  the  jury.  Bonner  v.  Glenn,  79  Tex.  531,  15  S. 
W.  572 ;  Railway  Co.  v.  Connell,  66  S.  W.  246,  3  Tex.  Ct 
Rep.  933,  and  authorities  cited.  But  said  charges  were  suffi- 
cient to  call  the  attention  of  the  court  to  the  defenses  pleaded 
and  the  evidence  relating  thereto,  and  the  court  should  have 
properlv  instructed  the  jury,  applying  the  law  to  the  evidence. 
If  appellee  was  warned  as  stated,  and  being  on  the  platform 
was  dangerous,  and  his  being  there  was,  under  the  circum- 
stances, negligence,  and  the  proximate  cause  of  the  injury, 
then  he  was  guilty  of  contributory  negligence,  and  the  jury 
should  have  been  so  told.  If  he  was  on  the  platform  at  the 
invitation  of  the  conductor,  as  stated  by  bim,  then  his  being 
there  was  not  necessarily  negligence.  The  evidence  was  con- 
flicting, and  it  was  a  question  for  the  jury  to  determine  from 
the  evidence  which  theory  was  correct,  and  the  court  should 
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have  submitted  the  defenses  of  appellant,  grouping  the  facts, 
especially  as  special  charges  were  asked  calling  his  attention 
to  the  omission.  Railway  Co.  v.  McGlamory,  89  Tex.  635,  3; 
S.  W.  1058;  Neville  v.  Mitchell  (decided  Jan.  25,  1902)  66 
S.  W.  579,  and  authorities  there  cited. 

The  following  special  instruction  was  requested  by  appel- 
lant, viz. :  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  standing  on  the  platform,  and  the  porter,  at  the 
time  of  opening  the  door,  did  not  actually  see  the  plaintiff  was 
leaning  against  the  door,  and  that  plaintiff  began  to  fall  back- 
ward, and  that  then  the  porter,  in  order  to  prevent  plaintiff's 
falling,  shut  or  attempted  to  shut  the  door,  and  thereby  plain- 
tiff was  damaged  or  injured,  then  the  injury  was  the  result  of 
an  accident,  for  which  defendant  was  not  liable."  The  court 
modified  it  by  interlineations  so  as  to  read:  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff  was  standing  on  the 
platform,  and  the  porter,  at  the  time  of  opening  the  door,  did 
not  actually  see  the  plaintiff,  and  that  he  could  not  have  seen 
the  plaintiff  by  the  use  of  reasonable  diligence,  and  that 
plaintiff  was  leaning  against  the  door,  and  that  plaintiff  began 
to  fall  backward,  and  that  the  porter,  in  order  to  prevent  the 
plaintiff  from  falling,  shut  or  attempted  to  shut  the  door,  and 
thereby  plaintiff  was  damaged  or  injured,  then  the  injury  was 
the  result  of  an  accident,  for  which  the  defendant  was  not  lia- 
ble." The  interlineation  consisted  in  the  insertion  of  the  fol- 
lowing language,  "And  that  he  could  not  have  seen  the  plaintiff 
by  the  use  of  reasonable  diligence."  This  was  duly  excepted 
to,  and  the  proper  assignment  of  error  made  thereon.  We  are 
of  the  opinion  that  the  court  erred  in  interlining  the  charge 
as  stated.  As  a  general  rule,  the  court  should  give  or 
refuse  the  charge  as  requested.  It  is  improper  to  change  a 
charge  requested  without  the  consent  of  the  party  asking  it, 
and  give  it  as  a  charge  of  the  party  requesting  it.  We  are  of 
the  opinion,  however,  that  the  charge  given  and  the  one 
requested  were  incorrect.  The  requested  charge  assumes  that 
appellee  was  leaning  against  the  door.  The  evidence  con- 
flicts on  this  point.  The  porter  testified  that  appellee  was 
leaning  against  the  door  when  it  was  opened,  while  appellee 
testified  that  the  porter  opened  the  door,  and  pushed  him  to 
one  side,  and  closed  the  door,  which  caught  his  fingers,  etc. ; 
and  also  in  telling  the  jury  without  qualification  that  the 
shotting  of  the  door  to  prevent  the  fall,  if  done  for  that  pur- 
pose, would  prevent  a  recovery.  The  charge  given  was 
erroneous  in  this  last  particular,  and  also  in  the  language  in- 
terlined. The  issue  on  this  point  was  whether  or  not,  if 
appellee  was  leaning  against  the  door,  the  porter  knew  that 
fact,  or  had  a  reason  to  anticipate  that  he  was  so  leaning;  and 
whether  or  not  the  porter,  in  closing  the  door,  used  the  care 
that  an  ordinarily  careful  and  prudent  person  would  have  used 
under  the  circumstances.  The  jury  should  have  been  told,  in 
substance,  that  if  they  believed  from  the  evidence  that  appellee 
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was  leaning  against  the  door,  and  at  the  time  it  was  opened 
the  porter  knew  or  had  reason  to  anticipate  that  appellee  was 
ao  leaning,  and  if  they  further  believe  that  when  the  door  was 
opened  the  appellee  started  to  fall,  and  the  porter  closed  the 
door  to  prevent  appellee  from  falling,  and  in  so  closing  the 
door  the  porter  used  that  care  that  an  ordinarily  careful  and 
prudent  person  would  have  used  under  the  circumstances,  then 
plaintiff  could  not  recover. 

Appellant's  fourth  assignment  of  error  is:  "The  court  erred 
in  admitting  appellant's  witness  Dr.  Blackburn,  who  resided  at 
Carrollton,  in  Dallas  county,  Texas,  to  testify  what  proportion 
of  his  practice  in  the  locality  of  his  residence  was  obstetrical 
cases,  over  the  objection  of  appellant;  that  it  was  not  confined 
to  the  territory  in  which  appellee  practiced,  there  being  no 
testimony  to  show  the  relative  density  of  population,  the  time 
when  either  community  was  settled,  the  size  of  the  towns  or 
the  neighborhood  within  their  respective  ranges  of  practice, 
nor  any  other  reasonable  means  of  comparison."  This  tes- 
timony, we  think,  was  inadmissible.  The  appellee  did  not 
live  at  Carrollton,  nor  was  there  any  evidence  upon  which  a 
comparison  could  be  based  as  to  the  amount  of  obstetrical 
practice  done  at  the  place  where  appellee  was  residing  and 
that  done  at  Carrollton.  Appellee  testified  that  he  intended 
locating  at  Carrollton,  but  that  he  had  not  done  so,  and  there 
is  no  way  of  telling  or  estimating  what  proportion  of  the 
obstetrical  practice  he  would  receive  at  that  place  if  he  did 
locate  there. 

The  court  erred  in  refusing  appellant's  eighth  requested 
charge,  which  was:  "For  all  the  suffering,  if  any,  either 
mentally  or  physically,  which  plaintiff  could  have  prevented 
by  the  exercise  of  prudence  and  reasonable  care,  treatment, 
and  attention  to  his  fingers  that  were  hurt,  if  any,  by  the  neg- 
ligence of  defendant's  servants,  he  cannot  recover  anything; 
and  if  you  believe  from  the  evidence  that  plaintiff's  bone 
felon  was  not  bruised  and  injured  at  the  time  of  the  accident 
then  you  will  sot  consider  the  bone  felon,  or  the  condition  of 
the  hand  on  which  the  bone  felon  was,  either  then,  thereafter, 
or  now,  or  the  suffering  he  may  have  endured  therefrom,  in 
arriving  at  your  verdict,  whatever  may  be  your  findings  as  to 
the  accident  on  the  other  hand  of  plaintiff."  There  was 
slight  evidence  tending  to  show  that  the  bone  felon  was  not 
bruised,  and  that  it  had  been  neglected.  Though  slight,  in 
our  opinion  the  evidence  was  sufficient  to  require  the  charge 
requested. 

Appellant  complains  of  the  action  of  the  court  in  refusing 
to  strike  out  and  exclude  the  following  interrogatories  and 
answers  of  a  witness:  "Int.  8.  State,  if  you  know,  the  extent 
of  the  injuries  sustained  by  plaintiff  while  on  said  traio?  If 
so,  then  describe  them  in  detail.  Did  you  observe  any  evi- 
dence of  plaintiff's  suffering  from  said  injuries?  If  so,  what 
were  they  t"     The  witness  answered:  "Plaintiff  was  suffering 
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intense  pain  from  tbe  accident.  I  noticed  his  hand  was  in  a 
very  bad  condition."  Tbe  witness  testified  by  deposition, 
and  tbe  proper  motion  was  made  to  suppress.  The  court 
erred  in  overruling  the  motion  to  exclude  the  answers.  The 
objection  that  the  questions  were  leading  is  not  tenable.  The 
witness  did  not  answer  the  interrogatory  as  to  knowledge  and 
state  facts  as  to  the  injury,  but  his  answers  were  mere  con- 
clusions, and  not  responsive  to  the  interrogatories  as  pro- 
pounded. 

For  the  reasons  set  forth,  the  judgment  will  be  reversed, 
and  the  cause  remanded.     Reversed  and  remanded. 


Scofield  ».  Pennsylvania  Co. 

[Circuit  Court  of  Appeals,  Sixth  Circuit,  January  13, 1003.) 

[112  Fed.  Sep.  855.] 

Passengers —  Right  to  Stop  Off— Contract— Ticket  as  Evidence— Taking 
Up  Ticket.* 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point, 
and  the  ticket  coupon  covering1  the  distance  between  such  points  is 
taken  up  by  the  company's  conductor  before  reaching  the  intermedi- 
ate point,  over  the  passenger's  objection,  the  fact  that  the  passenger 
was  thus  left  without  written  evidence  of  his  right  to  resume  his 
journey  from  the  place  of  atop-over  gives  the  conductor  of  a  later 
train  no  authority  to  eject  the  passenger,  since  such  right  can  be 
founded  on  a  parol  agreement. 
Same— Expulsion  of  Passenger— Right  of  Action. 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  atop  off  at  an  intermediate  point, 
and  the  ticket  coupon  covering  the  distance  between  such  points  is 
taken  up  by  the  company's  conductor,  over  the  passenger's  objection, 
before  reaching  the  intermediate  point, — tbe  right  to  stop  off  being 
denied, — the  passenger's  right  of  action  against  the  company  for 
breach  of  contract  is  not  thereby  consummated,  so  as  to  deprive  him 
of  a  right  of  action  for  expulsion  from  a  succeeding  train  on  resum- 
ing bis  joarney  from  the  place  of  stop-over;  such  expulsion  being 
directed  by  the  company's  agent  after  investigation. 
Same— Right  to  Resume  Journey  without  Ticket. 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point, 
and  there  is  nothing  on  the  face  of  the  ticket  inconsistent  with  such 
privilege,  nor  any  rule  of  the  company  shown  contrary  thereto,  nor 
knowledge  thereof  by  the  passenger,  and  the  company's  conductor, 
denying  the  right  to  stop  off,  takes  up  the  passenger's  coupon  over 
his  objection,  snch  passenger  has  a  right  under  his  contract  to  resume 
his  journey  from  the  place  of  stop-over,  though  the  written  evidence 
of  such  contract  is  in  the  hands  of  the  company,  and  though  the  con- 
ductor has  denied  his  right  to  stop  off. 
Same — Contributory  Negligence. 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point, 
and  the  ticket  coupon  covering   the   distance   between  such  points  is 

*Aa  to  when  passengers  are  entitled  to  stop-over   privileges,    see 
generally,  25  Am.  &  Eng.  Enc.    Law   1109  et  seq.  ;  9  Cent.  Dig.,  col. 
970;  7  Rap.  &  Mack's  Dig.  1053  et  seq. 
2  R  R  R— 13 
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taken  up  by  the  company's  conductor,  over  the  passenger's  objection, 
before  reaching-  the  intermediate  point,  and  the  right  to  stop  off 
denied,  the  passenger  on  resuming'  his  journey  from  the  point  of 
stop-over  Is  not  guilty  of  contributory  negligence,  as  a  matter  of  lav, 
in  attempting  to  ride  without  a  ticket  on  a  later  train,  from  which 
he  was  expelled. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

This  is  an  action  sounding  in  tort,  brought  by  the  plaintiff 
in  error  against  the  Pennsylvania  Company,  the  defendant  in 
error,  claiming  damages  for  unlawfully  ejecting  him  from  its 
passenger  train  on  its  road  between  Alliance  and  Crestline, 
Ohio,  on  March  6,  1899.  The  case  was  tried  before  the  court 
and  a  jury,  when  testimony  was  adduced  tending  to  show  the 
following  facts:  The  plaintiff,  who  was  a  lawyer  practicing 
at  Marion,  Ohio,  made  a  trip  on  business  to  New  York,  going 
by  another  route  than  that  of  the  defendant's.  Having  com- 
pleted his  business  there,  and  wishing  to  stop  over  at  Alliance 
on  his  return,  to  attend  to  some  farther  business  there,  he 
applied  to  the  ticket  agent  of  the  defendant  at  New  York,  and 
inquired  whether  he  could  purchase  a  ticket  of  him  from  New 
York  to  Marion,  Ohio,  with  the  privilege  of  stopping  over  at 
Alliance,  to  which  the  agent  replied  in  the  affirmative.  There- 
upon the  plaintiff  purchased  a  through  ticket,  which  was  in 
the  common  form  for  the  whole  trip;  the  agent  assuring  him 
that  he  would  have  the  right  to  stop  over  at  Alliance.  The 
ticket  bore  coupons  providing  for  transportation — First,  from 
New  York  to  Pittsburg;  second,  from  Pittsburg  to  Crestline; 
and  third,  from  Crestline  by  a  distinct  ticket  over  another 
road,  called  the  "Big  4,"  to  Marion.  Soon  after  leaving  New 
York,  when  the  conductor  took  up  the  first  coupon,  the  plain- 
tiff explained  to  him  that  he  had  purchased  the  ticket  with  a 
privilege  of  a  stop-off  at  Alliance,  and  the  conductor  wrote 
upon  the  ticket,  wbich  he  withheld  for  the  night,  the  words 
"Off  Alliance."  After  leaving  Pittsburg  the  next  morning, 
and  before  reaching  Alliance,  the  plaintiff  called  for  his  ticket. 
Another  conductor  was  on  this  train.  On  being  told  by  the 
plaintiff  that  he  wished  to  stop  off  at  Alliance,  and  that  he 
made  an  agreement  when  he  bought  the  ticket  giving  him 
this  privilege,  this  conductor  declared  that  he  had  no  such 
right,  and  refused  to  allow  him  the  privilege.  Against  the 
protest  of  the  plaintiff,  he  tore  off  and  retained  the  coupon 
running  from  Pittsburg  to  Crestline,  handing  back  the  ticket 
from  Crestline  to  Marion.  The  plaintiff  informed  the  con- 
ductor that  he  had  business  requiring  him  to  stop  off  at 
Alliance,  and  should  do  so.  The  plaintiff  left  the  train  at 
Alliance,  and,  having  dispatched  his  business,  he  then  took 
the  next  train  of  the  defendant  going  to  Crestline.  When  the 
conductor  of  that  train  called  on  the  plaintiff  for  his  ticket, 
he  explained  all  the  circumstances  above  narrated,  and  claimed 
the  right  to  ride  through  to  Crestline,     The  conductor  did  not 
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assent  to  this,  and  demanded  bis  fare.  The  plaintiff  refusing 
to  pa;  it,  the  conductor  telegraphed  to  the  proper  officer  of  his 
company  for  instructions,  as  follows: 

"Massillon,  3-6-1899. 
"F.  Clemens:  Two  pass'rs  boarded  train  at  Alliance  hold- 
ing; tickets  of  P.  R  R,  issued  from  D25,  Nos.  8,670  &  8,671. 
our  coupons  lifted.  They  claim  that  they  bought  the  ticket 
with  the  understanding  that  they  could  stop  off  at  Alliance, 
and  on  arrival  of  No.  9  at  Alliance  got  off.  Their  tickets  read 
Crestline  to  Marion,  limited  to  March  7.     Please  advise. 

"Altaffer." 
To  this  he  received  the  following  reply; 

"3-6-1809. 
"Altaffer:  Parties  were  informed  that  they  could  not  stop 
over.     Collect  fare. 

"F.  Clemens. 
"H." 
Thereupon,  the  plaintiff  still  refusing  to  pay  his  fare,  the 
conductor,  in  the  presence  of  a  considerable  number  of  pas- 
sengers, putting  his  hand  upon  his  shoulder,  indicated  that  he 
wonld  compel  him  to  leave  the  train.  No  violence  was  used, 
but  the  plaintiff  left  because  he  knew  there  was  no  alterna- 
tive. Later  the  plaintiff  returned  to  Marion  by  another  route. 
There  was  a  time  limit  on  the  plaintiff's  ticket,  within  which 
it  must  be  used  and  the  trip  completed.  But  there  was  ample 
time  within  it  for  the  stop-off  at  Alliance,  and  the  plaintiff 
would  have  reached  his  destination  in  time  if  he  had  not  been 
put  off  the  train  as  above  stated.  By  the  rules  of  the  com- 
pany, upon  a  question  arising  of  the  character  of  that  between 
the  plaintiff  and  the  conductor  who  ejected  him,  the  conductor 
was  required  before  resorting  to  such  a  measure  to  report  the 
matter  to  "headquarters"  and  receive  instructions,  and  he 
could  not  put  the  passenger  off  without  instructions.  Clem- 
ens, the  station  agent  at  Crestline,  was  appointed  by  the  com- 
pany to  exercise  the  duty  of  receiving  these  reports,  and 
giving  such  directions  on  the  part  of  the  road  where  the  plain- 
tiff was  ejected. 

Upon  testimony  tending  to  prove  these  facts,  the  court,  at 
the  request  of  the  defendant,  instructed  the  jury  to  find  for 
that  party.     This  was  done.     The  case  comes  here  on  writ  of 
error  from  the  judgment  entered  upon  the  verdict. 
Elisha  B.  Durfee  and  J.  K.  Hamilton,  for  plaintiff  in  error. 
E.  W.  Tolerton,  for  defendant  in  error. 
Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 
SEVERENS,   Circuit  Judge,   having  stated    the  case  as 
above,  delivered  the  opinion  of  the  court. 

From  the  narrative  contained  in  the  bill  of  exceptions  of 
the  proceedings  at  the  trial,  it  appears  that  the  learned  judge 
who  presided  directed  a  verdict  for  the  defendant  upon  the 
i  that,  conceding  the  plaintiff  had  a  valid  contract  with 
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the  defendant  for  bis  transportation  from  New  York  to  Marion, 
with  the  right  to  stop  off  at  Alliance,  still,  the  conductor  on  the 
train  running  from  Pittsburg  to  Crestline  having  taken  from 
him  his  coupon  covering  the  distance  between  those  places, 
he  was  left  without  any  evidence  of  his  right  to  travel  on 
another  train  from  Alliance  to  Crestline,  and  could  not  com- 
plain that  the  conductor  of  the  next  train  put  him  off  upon  his 
refusal  to  pay  fare,  because,  to  quote  from  the  charge  given 
to  the  jury,  "the  law  is  that,  as  between  conductor  and  pas- 
senger, the  evidence  of  the  contract,  which  is  the  ticket,  is 
conclusive,  and  that  the  conductor  must  follow  out  his  conduct 
on  that  evidence  and  on  that  ticket."  In  this  we  think  the 
court  erred.  It  was  held  by  the  supreme  court  in  Railroad 
Co.  v.  Winter's  Adm'r,  143  U.  S.  60,  12  Sup.  Ct  356,  36  L. 
Ed.  71,  that  a  passenger's  ticket  is  not  necessarily  the  only 
evidence  of  his  right,  and  that  it  is  competent  to  show  a  parol 
agreement  made  with  the  company's  agent  at  the  time  the 
passenger  buys  his  ticket  that  he  should  have  a  privilege  such 
as  that  of  stopping  off  at  some  place  along  the  line,  and  then 
seasonably  resuming  his  journey.  That  case  is  a  sufficient 
authority.  But  see  many  cases  affirming  the  same  doctrine 
collected  in  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  603-639, — espe- 
cially Railroad  Co.  v.   Pauson,  17  C.  C.  A.   287,  70  Fed.  585, 

30  L.  R.  A.  730,  and  Hnfford  v.  Railroad  Co.,  64  Mich.  631, 

31  N.  W.*  544,  8  Am.  St.  Rep.  859,  cited  with  approval  in  the 
Winter  Case.  The  evidence  in  the  present  case  tended  to 
show  that  the  plaintiff's  contract  for  transportation  contained 
such  a  privilege.  If  that  was  so,  it  became  the  duty  of  the 
company  to  carry  bim  to  Alliance,  and  there  afford  him  an 
opportunity  to  stop  off,  and  then  by  some  later  train  carry 
bim  on  to  Crestline.  But  it  is  said  the  railroad  company  vio- 
lated its  contract  at  the  time  when  the  intermediate  conductor 
denied  the  plaintiff's  right  to  stop  off  at  Alliance  and  took 
away  his  coupon  to  Crestline,  and  that  his  right  of  action  was 
thereby  consummated.  It  is  true  that  it  was  a  violation  of 
the  contract,  but  it  did  not  necessarily  put  an  end  to  the 
plaintiff's  riebt  under  it.  The  company  could  not  absolve 
itself  from  the  obligations  of  its  contract  by  wrongfully  seizing 
and  withholding  the  evidence  of  it.  There  are  authorities 
which  hold  that  a  passenger  may  not  enter  a  train  for  carriage 
without  a  ticket  purporting  to  give  him  the  right  to  be  carried, 
and  refused  to  pay  fare,  relying  upon  some  agreement  resting 
in  evidence  which  the  conductor  cannot  consider.  This  hold- 
ing rests  upon  the  impracticability  of  the  conductor's  deciding 
such  questions,  from  lack  of  time  to  attend  to  such  duty,  and 
the  lack  of  opportunity  to  hear  the  other  party.  The  cases 
referred  to,  therefore,  hold  that  in  such  a  situation  the  passen- 
ger should  pay  his  fare,  and  settle  the  question  of  his  right 
with  the  company.  Assuming  this  doctrine  to  be  correct,  as 
thus  generally  stated,  we  think  it  clear  that  such  ruling  is  not 
applicable  to  the  case  here  presented.     It  is  shown  that  the 
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railroad  company,  probably  contemplating  snch  incidents  as 
this,  bad  provided  by  its  rules  that  a  passenger  should  not  be 
expelled  from  its  trains  without  the  case  being  first  reported 
and  passed  upon  by  its  representative,  who  would  have  oppor- 
tunity to  get  information  and  act  advisedly.  If  the  company 
may  bind  itself  by  stipulations  collateral  to  its  ticket  for  trans- 
portation, and  not  shown  by  it,  it  is  in  doty  bound  to  provide 
the  means  by  which  snch  stipulations  may  be  executed.  It 
seems  probable  that  if  the  person  having  authority  to  direct 
the  conductor  bad  done  his  duty,  and  inquired  of  the  agent  in 
New  York,  he  would  have  learned  of  the  agreement  for  a  stop- 
over, and  would  then  have  given  an  order  which  would  respect 
it,  instead  of  one  which  be  would  know  was  a  clear  infraction 
of  the  passenger's  right  He  had  ample  time  and  opportunity 
to  do  this.  The  evidence  tended  to  show  that  he  had  already 
been  informed  by  the  conductor  who  took  up  the  coupon  that 
the  passenger  had  a  ticket  which  gave  him  a  right  to  be  carried 
through  to  Crestline.  He  was  exercising  the  power  of  the 
company  in  giving  directions  to  the  conductor,  and  his  act 
was  its  act.  The  company  was  chargeable  with  knowledge 
that  plaintiff  had  paid  his  fare,  and  it  is  no  answer  for  it  to 
shield  itself  behind  its  conductor  and  say: 

"This  was  a  question  between  you  and  him.  You  should 
have  paid  him  your  fare,  and  then  come  to  me  for  a  settle- 
ment of  my  breach  of  contract  in  failing  to  carry  you  as  I 
promised. ' ' 

That  doctrine  is  bred  of  an  emergency,  and  exists  only 
where  the  special  cause  for  it  exists.  There  was  evidence 
from  which  the  jury  might  not  unreasonably  have  believed 
that  the  plaintiff,  when  he  took  the  train  at  Alliance,  and 
when  he  made  the  facts  known  to  the  conductor  on  that  train, 
supposed  that  measures  would  be  taken  whereby  he  would  be 
accorded  his  rights,  instead  of  the  wrong  being  persistently  fol- 
lowed up.  It  is  said  he  was  told  by  the  conductor  on  the  train 
out  from  Pittsburg  that  he  had  not  the  right  to  stop  off  at 
Alliance,  and  he  was  thereby  duly  apprised  of  the  mistake  of 
the  agent  at  New  York.  But  why  was  he  bound  to  respect 
the  opinion  of  that  conductor?  It  was  evidently  contrary  to 
that  of  the  agent  at  New  York  who  sold  him  the  ticket,  and 
to  that  of  the  first  conductor  to  whom  the  ticket  was  shown, 
and  moreover  it  was  contrary  to  the  fact.  ,  If  there  was  some 
rale  of  the  company  under  the  operation  of  which  a  stop-off 
was  not  allowed  upon  such  a  ticket  as  the  plaintiff  held,  it  was 
controlled  by  his  contract,  for  he  was  not  bound  to  take 
notice  of  it  unless  he  in  fact  knew  of  it,  which  was  not  shown; 
and  there  was  nothing  on  the  face  of  the  ticket  inconsistent 
with  this  privilege  contracted  for.  Railroad  Co.  v.  Winter's 
Adm'r,  above  cited. 

It  is  contended  by  counsel  for  the  defendant  that  the  in- 
struction of  the  court  was  not  only  justified,  but  required,  by 
the  decision  of  this  court  in  Poulin  v.  Railroad  Co.,  6  U.  S. 


198         Vol  2RR  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Scofield  v.  Pennsylvania  Co 

App.  298,  3  C.  C.  A.  23,  52  Fed.  197.  17  L.  R  A.  800.  In 
that  case  Poulin  bought  and  paid  for  at  Detroit  what  was 
supposed  to  be  a  ticket  to  Montreal  and  return,  but  was  handed 
two  tickets  from  Detroit  to  Montreal.  He  found  oat  the  mis- 
take before  he  left  Detroit,  but,  not  being  able  to  find  the 
agent,  went  on  to  Montreal  without  a  correction.  On  his 
return,  after  passing  Quebec,  the  conductor  refused  to  recog- 
nize the  ticket  tendered  him,  which  was  one  runnintr  from 
Detroit .  to  Montreal,  and  demanded  the  fare.  This  was 
refused,  and  Poulin  was  put  off  the  train.  This  was  his  cause 
of  action.  But  in  that  case  there  was  no  representation  01 
agreement  on  the  part  of  the  agent  selling  the  ticket,  and 
there  was  a  simple  mistake,  of  which  the  plaintiff  had  knowl- 
edge before  he  took  the  train.  He  had  no  reason  to  suppose 
that  the  company  knew  of  the  mistake,  or  knew  that  it  was 
under  any  obligation  to  carry  him  back  on  his  return  trip.  ' 
There  was  no  proof  that  there  was  any  rule  of  the  company 
providing  for  a  reference  by  the  conductor  to  any  officer  of  the 
company  to  guide  him  in  such  an  emergency,  or  that  any  such 
reference  was  in  fact  made.  Poulin  admitted  that  he  knew 
that  his  ticket  did  not  call  for  a  passage  on  his  return  trip, 
but  he  relied  simply  on  the  fact  that  he  had  paid  for  his  return 
passage,  and  bad  been  told  by  a  person  at  the  office  of  the 
company,  who  also  told  him  he  had  no  authority,  that  be 
thought  it  wonld  be  all  right.  On  this  state  of  facts,  this 
court  sustained  the  action  of  the  lower  court  in  directing  a 
verdict  for  the  defendant.  The  ground  of  the  decision,  as 
stated  by  Judge  Taft,  who  delivered  the  opinion  of  the  court, 
was  that : 

"The  conduct  of  the  plaintiff  in  attempting  to  ride  on  a 
ticket  which  he  knew  did  not  purport  to  give  htm  a  right  to 
do  so  was  negligence,  as  matter  of  law." 

The  case  was  properly  distinguished  from  such  a  one  as  this 
in  the  coarse  of  the  opinion,  where  it  was  said: 

"This  is  not  a  case,  it  will  be  observed,  where  the  terms  of 
the  ticket,  in  order  to  be  understood,  had  to  be  read  in  the 
light  of  rules  of  the  company  not  known  to  the  passenger. 
Here  was  no  representation  by  the  ticket  agent  selling  the 
ticket  as  to  the  effect  of  ambiguous  language,  or  signs  on  its 
face  on  which  the  passenger  might  rely,  as  in  the  case  of  Mor- 
dock  v.  Railroad  Co.,  137  Mass.  293.  50  Am.  Rep.  307.  The 
language  of  the  ticket  was  plain,  and  there  was  00  attempt  to 
vary  its  meaning  by  any  verbal  statement  by  the  ticket  agent 
selling  it.  If  there  had  been,  a  case  would  be  presented  which 
might  call  for  the  application  of  different  principles.  Under 
such  circumstances,  the  passenger  would  probably  have  the 
right  to  rely  on  the  representation  by  the  agent  that  the  ticket 
was  all  right  as  being,  in  effect,  a  statement  that  the  rales  of 
the  company  permitted  conductors  to  receive  a  ticket  good  on 
its  face  for  passage  from  one  point  to  another  as  good  for  pas- 
sage either  way  between  the  points.     But  here  the  agent's  act 
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in  selling  the  ticket  was,  as  the  plaintiff  himself  admits,  a 
palpable  mistake,  upon  which  the  plaintiff,  when  he  discov- 
ered it,  had  no  right  to  tely  as  a  deliberate  representation  that 
the  ticket  was  good  for  passage  from  Quebec  to  Detroit." 

It  will  be  observed  that  the  decision  was  put  upon  the 
ground  of  contributory  negligence  on  the  part  of  the  plaintiff. 
In  view  of  the  altered  and  additional  facts  of  the  present  case, 
we  think  it  cannot  be  said,  as  matter  of  law,  that  the  plaintiff 
was  guilty  of  negligence*  in  attempting  to  ride  on  the  train 
from  which  he  was  ejected.  The  testimony  might  induce 
the  jury  to  come  to  a  different  conclusion.  But  however  this 
might  be,  such  negligence  as  is  imputed  to  the  plaintiff  in  this 
particular  was  not  proximate  to  the  injury.  After  he  was 
aboard  of  the  train,  and  while  he  was  taking  the  benefit  of  his 
contract,  he  was  pat  off  by  order  of  the  company.  The  ques- 
tion was  not  one  between  himself  and  the  condnctor,  but  was 
one  between  the  passenger  and  the  company  itself.  It  is  true 
that  it  was  said  in  the  Poulin  Case: 

"The  law  settled  by  tbe  great  weight  of  authority,  and  but 
recently  declared  in  a  case  in  this  court  (Railway  Co.  v.  Ben- 
nett, 6  U.  S.  App.  95-  i  C.  C.  A.  392,  49  Fed.  598),  is  that 
the  face  of  the  ticket  is  conclusive  evidence  to  the  conductor 
of  the  terms  of  the  contract  of  carriage  between  the  passenger 
and  the  company. ' ' 

But  this  language  is  to  be  interpreted  by  reference  to  tbe 
facts  in  the  case,  not  only  by  the  general  rule  of  construction 
of  judicial  opinions,  but  upon  the  express  distinction  made 
by  the  court  in  the  passage  above  quoted  from  its  opinion.  Of 
the  Bennett  Case  it  should  be  said  that  it  was  decided  before 
the  Winter  Case  was  decided  by  the  supreme  court,  and  is  to 
some  extent  controlled  by  the  later  decision. 

The  judgment  most  be  reversed,  and  a  new  trial  awarded. 


Louisville  &  N.  R.  Co.  v.  Klyman. 

(Supreme  Court  of  Tennessee,  Feb,  S,  1901,) 

[67  S.  W.  Rep.  472.] 

Passenger  Not  Entitled  to  Stop-Over  Privilege.* 

In  the  absence  of  any  agreement  to  the  contrary,  the  purchaser  of 
a  full-fare  railroad  ticket,  though  entitled  to  a  passage  unlimited  as 
to  time,  is  entitled  to  but  a  continuous  passage ;  and  he  has  no  right 
to  stop  over  at  an  intermediate  station,  and  afterwards  demand  the 
completion  of  the  contract  on  a  later  train. 
Same—  Ejection  from  Train — Defense. 

In  an  action  by  a  passenger  for  attempted  ejection  of  him  from  a 
train,  the  defense  that  the  ticket  presented  by  the  passenger  was 
invalid  (being  good  for  only  one  continuous  passage)  is  not  incon- 
aiatent  with  the  claim  by  defendant's  conductor  at  the  time  of  the 
attempted  ejection  that  the  ticket  was  "out  of  date." 


'See  preceding  case  and  foot-n 


j.  J 
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Appeal  from  circuit  court,  Davidson  county;  Jno.  W.  Chil- 
dress, Judge. 

_  Action  by  Solomon  Klyman  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

Smith  &  Maddin,  for  appellant. 

Washington,  Allen  &  Rains  and  Jas.  A.  Ryan,  for  appellee. 

CALDWELL,  J.  The  line  of  the  Henderson  Division  of 
the  Louisville  &  Nashville  Railroad  Company,  running  north 
and  south,  crosses  the  line  of  its  Memphis  Division,  which 
runs  east  and  west,  at  Guthrie,  Ky.  Rnssellville,  Ky.,  is  on 
the  former  line,  east  of  the  intersection;  and  Nashville,  Tenn., 
is  on  the  latter  line,  sooth  of  the  intersection.  Passengers 
going  from  one  of  these  points  to  the  other  must  change  can 
and  have  some  delay  at  Guthrie,  the  place  of  intersection. 
August  10,  1808,  the  plaintiff,  Solomon  Klyman,  took  passage 
at  Rnssellville  for  Nashville ;  and,  while  awaiting  the  Nashville 
bound  train  at  Guthrie,  he  received  a  message  calling  him  in 
the  opposite  direction,  to  Madisonville,  Ky.,  whence  he  went 
to  Louisville,  Ky.,  and  thence  to  Rnssellville,  and  on  to 
Guthrie  again  by  the  same  route  as  before.  After  this,  on 
August  zoth  of  same  year,  he  boarded  the  train  at  Guthrie  and 
resumed  his  journey  to  Nashville.  The  conductor  challenged 
his  ticket,  and,  upon  his  refusal  to  pay  fare,  stopped  the  train, 
and  was  in  the  act  of  forcibly  ejecting  him,  when  a  fellow 
passenger  paid  his  fare  for  him,  and  he  was  carried  safely  to 
his  destination.  A  few  moments  after  his  fare  was  paid  he 
exhibited  a  large  amount  of  money,  and  repaid  the  gentleman 
who  had  kindly  advanced  the  fare  for  him.  This  suit  was 
brought  to  recover  damages  for  the  attempted  ejection,  ver- 
dict and  judgment  were  rendered  for  $i  50  in  the  plaintiff's 
favor,  and  the  defendant  appealed  in  error. 

The  rejected  ticket  was  issued  19  days  before  presentation. 
It  was  a  first-class,  regular,  full-rate  ticket,  calling  for  Nash- 
ville as  the  point  of  destination.  It  was  lost  before  the  trial, 
and  the  witnesses,  while  agreeing  as  to  the  facts  just  stated, 
were  not  in  harmony  as  to  the  place  of  issuance.  The  plain- 
tiff testified  that  he  bought  a  ticket  from  Rnssellville  to 
Guthrie,  and  used  it,  and  that  while  waiting  at  Guthrie,  and 
before  called  to  Madisonville,  he  bought  the  ticket  now  in 
question,  from  Guthrie  to  Nashville,  and  kept  it  in  his  pocket 
until  presented,  19  days  later;  but  the  defendant's  witnesses 
testified  that  it  was  issued  at  Rnssellville,  and  used  and  punched 
to  Guthrie  on  the  day  of  issuance.  The  plaintiff  contended 
below,  and  contends  here,  that  the  ticket,  being  first-class, 
regular,  and  full-rate,  was  good  for  passage  when  presented, 
whether  issued  at  the  one  place  or  the  other;  while  the  de- 
fendant denied  there,  and  denies  here,  that  it  was  then  good, 
if  issued  at  Rnssellville,  and  not  presented  on  next  train  to 
Nashville  after  being  used  to  Guthrie.     The  trial  judge  took 
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the  plaintiff's  view,  and  charged  the  jury  as  follows:  "That 
ii  the  plaintiff  purchased  a  ticket  at  Guthrie  for  Nashville,  and 
paid  fall  fare  for  it,  or  if  he  purchased  it  at  Russellville  for 
Nashville,  via  Guthrie,  as  the  road  ran,  at  the  full  fare,  that 
he  was  entitled  to  transportation  from  Russellville  or  from 
Guthrie  to  Nashville  npon  the  same,  no  matter  when  pre- 
sented ;  and  if  the  defendant  company,  through  its  conductor, 
refused  to  accept  the  same  for  passage  from  Guthrie  to  Nash- 
ville when  offered  and  presented  by  plaintiff,  and  the  con- 
doctor  thereupon  proceeded  to  eject,  or  attempt  to  eject,  the 
plaintiff  from  the  train,  such  action  on  his  part  was  contrary 
to  law,  and  that  defendant  would  be  liable  for  such."  This 
instruction,  when  applied,  as  it  must  be,  to  the  facts  and  con- 
tentions heretofore  recited,  is  erroneous  in  its  alternative 
supposition.  The  ticket  was  not  good  for  transportation  to 
Nashville  when  presented,  if  issued  in  ordinary  form  at  Rus- 
sellville, and  used  to  Guthrie  19  days  previously.  Such  a 
ticket,  if  issued  was  good  only  for  a  continuous  passage  from 
Russellville  to  Nashville  by  such  connection  as  was  made  by 
the  company's  trains  at  Guthrie;  and  the  plaintiff,  having 
elected,  if  he  did,  to  begin  his  journey  on  the  day  of  issuance, 
was  legally  bound  to  finish  it  by  the  first  suitable  train  from 
Guthrie  after  his  arrival  there.  The  contract  indicated  by 
such  a  ticket  was  in  the  absence  of  an  agreement  to  the  con- 
trary, an  entirety;  and,  when  performance  was  once  com- 
menced, both  passenger  and  carrier  were  legally  obliged  to 
continue  it  until  completed.  The  contract  operated  on  both 
alike.  It  gave  the  passenger  no  more  power  to  break  his 
journey  into  parts  against  the  company's  will  than  it  gave  the 
company  to  do  the  same  thing  against  his  will.  It  gave 
neither  the  right  of  severance  and  piecemeal  performance 
without  the  consent  of  the  other,  and  no  consent  is  shown  or 
claimed.  The  purchase  of  a  fall-rate,  through  ticket  from 
Russellville  to  Nashville,  if  made  by  the  plaintiff,  entitled 
him,  under  the  authority  of  Railroad  Co.  v.  Turner,  iooTenn. 
314,  47  S.  W.  223,  to  elect  when  he  would  begin  his  journey; 
but  it  did  not  entitle  him,  under  that  or  any  other  authority 
of  which  we  are  aware,  to  subdivide  his  journey  at  will,  or, 
when  started,  to  go  otherwise  than  continuously  from  initial 
point  to  ultimate  destination.  The  law  implies  the  right  of 
an  election  between  times  for  embarkation  from  the  very  sale 
of  such  a  ticket;  and  it  likewise,  for  a  similar  reason,  implies 
the  duty  of  continuous  passage,  from  the  very  fact  of  its  com- 
mencement. As  the  sale  of  such  a  ticket,  nothing  else  being 
(aid,  affords  an  inference  that  the  purchaser  may  start  when 
he  pleases,  so  his  starting,  without  an  agreement  to  the  con- 
trary, affords  an  inference  that  he  will  go  directly  to  the  end 
of  his  journey.  The  company  mast  receive  him  upon  its  reg- 
ular train  whenever  he  sees  fit  to  start,  and,  having  started, 
he  must  make  a  continuous  passage ;  no  agreement  to  the  con- 
trary having  been  made  in  either  instance.     These  rights  and 
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duties  lie  at  the  foundation  of  the  contract,  and  are  reciprocal. 
Only  a  few  of  the  many  authorities  upon  the  subject  will  be 
cited:  "The  performances  of  the  contract  for  carriage  evi- 
denced by  the  ticket,  it  has  been  held,  must  be  demanded  by 
its  holder  as  an  entirety,  when  there  is  no  express  agreement 
upon  the  subject  on  the  ticket,  or  with  the  agent  of  the  com- 
pany, with  competent  authority  to  make  it.  If,  therefore,  by 
its  terms,  the  ticket  is  for  passage  from  one  point  to  another, 
when  the  journey  has  been  once  commenced  it  must  be  con- 
tinued without  intermission  until  the  destination  named  in 
the  ticket  has  been  reached;  and  the  passenger  cannot  claim 
the  right  to  stop  at  any  intermediate  place,  and  continue  his 
trip  upon  a  subsequent  train  of  the  same  company  with  the 
same  ticket  unless  the  carrier  has  failed  to  carry  him  with 
that  reasonable  dispatch  which  he  had  the  right  to  demand." 
Hutch.  Carr.  (2d  Ed.)  p.  658,  §  575.  "As  a  general  rule,  one 
who  purchases  a  through  ticket  is  bound  to  pursue  the  usual 
and  direct  route  over  the  company's  road,  and  is  not  entitled  to 
go  by  way  of  a  longer  and  more  circuitous  line  owned  by  the 
same  company ;  nor  is  he  entitled  to  stop  over  on  the  way, 
unless  given  that  privilege."  4  Elliott,  R.  R.  p.  2485,  §  1595. 
"A  passenger,  having  used  a  through  ticket  to  an  intermediate 
station,  has  no  right  on  such  ticket  to  resume  his  journey." 
Ray,  Carr.  p.  520.  These  authors  are  supported  by  the  ad- 
judged cases  which  they  cite  and  others.  In  Wyman  v.  Rail- 
road Co.,  34  Minn.  210,  25  N.  W.  349,  the  court  said:  "The 
general  rule,  in  the  absence  of  any  statute  changing  it,  is  that 
the  contract  of  conveyance  between  a  carrier  and  a  passenger 
is  an  entirety.  Neither  party  can  require  the  other  to  perform 
it  in  parts.  Where  a  passenger  has  selected  his  train,  and 
entered  it,  and  commenced  his  journey,  he  has  no  right  to 
leave  it  at  an  intermediate  point  without  the  carrier's 
consent,  and  afterward  demand  the  contract  be  completed 
on  another  train."  One  of  the  headnotes  to  the  case  of 
Hatten  v.  Railroad  Co.,  39  Ohio  St.  37s,  as  reported  in 
13  Am.  &  Eng.  R.  Cas.  ^3,  is  as  follows:  "In  the  absence 
of  any  agreement,  rule,  or  regulation  to  the  contrary, 
the  obligation  created  by  the  sale  of  the  ticket  was  for  one 
continuous  passage;  and,  if  the  passenger  voluntarily  left 
the  train  at  an  intermediate  station  while  the  carrier  was 
engaged  in  the  performance  of  the  contract,  he  thereby 
released  it  from  further  performance,  and  bad  no  right  to  de- 
mand such  performance  on  another  train  or  at  another  time." 
The  rule,  with  the  reason  for  it,  is  stated  in  another  casein 
these  words,  viz. :  "The  contract  between  the  parties  is  that 
upon  the  payment  of  fare  the  company  undertakes  to  carry 
the  passenger  to  the  point  named,  and  he  is  furnished  with 
the  ticket  as  evidence  that  he  has  paid  the  required  fare,  and 
is  entitled  to  be  carried  to  the  place  named.  ■  When  the  pas- 
senger has  once  elected  the  train  on  which  he  is  to  be  trans- 
ported, and  entered  upon  his  journey,  he  has  no  right,  unless 
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the  contract  has  been  modified  by  competent  authority,  to 
leave  the  train  at  a  way  station,  and  then  take  another  train 
on  which  to  complete  his  journey,  but  is  bound  by  the  contract 
to  proceed  directly  to  the  place  to  which  the  contract  entitled 
him  to  be  taken.  Having  once  made  his  election  of  the  train, 
and  entered  upon  the  journey,  he  cannot  leave  that  train, 
while  it  is  [operated]  in  a  reasonable  manner  in  the  undertak- 
ing of  the  carrier,  and  enter  another  train,  without  violating 
the  contract  he  has  entered  into  with  the  company."  Mc- 
Clnrev.  Railroad  Co.,  34  Md.  532,  6  Am.  Rep.  345-  Adjudi- 
cations to  the  same  effect  could  be  multiplied  at  great  length, 
but  that  is  not  necessary.  Many  of  the  other  cases  are  col- 
lected in  a  footnote  to  Walker  v.  Railroad  Co.,  16  Am.  &  Eng. 
R  Cas.  386  (s.  c  15  Mo.  App.  333).  It  is  due  to  say  that  we 
are  not  dealing  in  this  case  with  a  coupon  ticket,  in  respect  of 
which,  as  a  whole,  the  rule  is  different;  allowing,  as  it 
does,  as  many  breaches  in  the  journey,  or  as  many  stop- 
overs, as  there  are  coupons.  Of  such  a  ticket,  each  coupon 
is  said  to  stand  as  a  separate  ticket  between  its  own  initial 
and  ultimate  points;  and  passage  upon  any  particular  coupon, 
when  begun,  is  required  to  continue  to  its  end,  unless  other- 
wise agreed.  The  authorities  upon  the  use  of  the  conpon 
ticket  illustrate  and  re-enforce  the  doctrine  herein  applied  to 
the  case  in  hand.  Hutch.  Carr.  577,  says:  "A  well-recog- 
nized distinction  exists,  however,  between  the  ordinary  ticket 
of  the  carrier,  which  binds  it  to  carry  from  point  to  point 
upon  its  own  road,  and  tickets  which  entitle  the  holder  not 
only  to  passage  over  the  line  of  the  company  issuing  them, 
but  also  over  other  connecting  lines  over  which  it  is  necessary 
for  him  to  pass  in  order  to  reach  his  destination,  and  which 
are  issued  in  what  is  called  the  'conpon  form,'  and  are  denom- 
inated 'coupon  tickets.'  When  the  carriage  contemplated  is 
confined  to  the  line  which  issues  the  ticket,  it  is  a  contract 
solely  with  that  line  to  carry  the  holder  according  to  its  terms; 
and,  when  the  transportation  is  once  begun,  both  parties  are 
held  to  a  continuous  performance  until  it  is  completed,  unless 
otherwise  agreed."  Another  learned  author  employs  this  lan- 
guage, namely:  "As  we  shall  see,  a  through  ticket  over  several 
lines  does  not  require  the  passenger  to  make  a  continuous  trip 
over  all  such  lines  without  stopping;  but  it  does  usually  re- 
quire him,  after  he  has  commenced  his  journey  on  any  one  of 
them,  to  complete  it  as  far  as  he  is  going  upon  that  particular 
line.  So  an  ordinary  ticket  over  one  line  is  for  a  continuous 
trip,  and  if  the  passenger  voluntarily  leaves  the  train  upon 
which  he  has  commenced  it,  at  an  intermediate  point,  he  can- 
not resume  it  by  virtue  of  such  ticket,  contrary  to  the  rules  of 
the  company,  on  another  train  or  at  another  time. ' '  4  Elliott, 
R.  R.  p.  2491,  §  1595.  See,  also,  Id.  §  1596,  and  Auerbach 
v.  Railroad  Co.,  89  N.  Y.  281,  42  Am,  Rep.  200. 

But    the   plaintiff   contends,    further,    that    the    railway 
company   was  in    no    aspect    of    the  case    entitled  to  the 
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benefit  of  the  continuous  passage  doctrine,  because  the 
conductor,  upon  declining  the  ticket,  said  that  he  did 
so  upon  the  ground  that  it  was  oat  of  date,  and  thereby 
estopped  the  defendant  from  justifying  its  rejection  on 
any  other  ground;  and  to  sustain  this  contention  Railway 
Co.  v.  McCarthy  is  cited.  In  that  case  the  carrier,  after 
proving  that  it  was  unable  to  keep  its  contract  to  forward 
cattle  on  Sunday,  for  want  of  cars,  was  not  allowed  to  change 
grounds  for  the  breach,  and  say  the  law  forbids  the  shipment 
on  the  Sabbath.  The  court,  in  the  opinion,  said:  "Where  a 
party  gives  a  reason  for  his  conduct  and  decision  touching 
anything  involved  in  a  controversy,  he  cannot,  after  litigation 
has  began,  change  his  ground,  and  put  his  conduct  upon 
another  and  different  consideration.  He  is  not  permitted  thus 
to  mend  his  hold.  He  is  estopped  from  doing  it  by  a  settled 
principle  of  law."  Railway  Co.  v.  McCarthy,  96  U.  S.  267, 
268,  24  L.  Ed.  693.  That  principle,  however,  was  held  in  Aalt 
v.  Dnstin,  100  Tenn.  366,  45  S.  W.  981,  not  to  preclude  a  person 
who  had  first  insisted  that  his  contract  had  been  canceled 
from  defending  a  suit  upon  the  ground  that  the  other  party  had 
breached  the  contract.  A  fortiori  does  it  not  stand  in  the 
way  of  the  interposition  of  the  continuous  passage  doctrine 
in  the  present  case.  On  the  defendant's  theory  of  the  facts, 
the  ticket  had  become  invalid  for  any  and  every  purpose ;  and, 
that  being  true,  no  particular  legal  importance  should  be 
attached  to  the  reason  assigned  by  the  conductor  for  its  rejec- 
tion. If  the  ticket  was  invalid,  it  can  make  no  difference  that 
a  wrong  reason,  as  plaintiff  contends,  was  assigned  for  its  in- 
validity. Whatever  the  reason  given,  the  fact  of  invalidity 
and  the  plaintiff's  lack  of  right  to  proceed  remain  the  same. 
In  reality,  however,  the  reason  actually  assigned  embraces  the 
present  insistence  of  the  defendant.  If  in  fact  the  ticket  was 
purchased  at  Rassellville  for  Nashville,  and  used  to  Guthrie 
on  the  10th  of  August,  it  was  out  of  date  when  offered  for  pas- 
sage from  Guthrie  to  Nashville  on  the  29th  of  the  same  month, 
and  that  was  a  good  and  sufficient  legal  reason  for  rejecting  it. 
Reversed  and  remanded. 


Southern  Ry.  Co.  v.  Roebuck. 

{Supreme  Court  0/  Alabama,  Feb.  13,  igot.) 

[31  So.  Rep.  611.] 

Carriers  of  Passengers — Failure  to  Use  Due  Care — Instructions.* 

A  charge  that  it  was  the  duty  of  defendant  carrier  to  use  the  highest 
care,  and  If  it  did  not  use  such  care,  and  as  a  result  plaintiff  received 
his  injuries,  he  should  hare  verdict,  predicates  recovery  on  a  mult 
produced  solely  by  defendant's  fault. 
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Same — Contributory  Negligence — Standing  on  Platform  Steps  of  Mov> 

For  a  passenger  to  leave  a  car  and  take  a  position   on  the  platform 
steps  preparatory  to  alighting  while  the  car   ia  still  in  motion,  is  not 
negligence  per  se;  a  trainman,    just   after   announcing   the  near  ap- 
proach to  H.,  having  called,  "All  out  for  H." 
Same — Inviting  Passengers  to  Stand  on  Steps  of  Moving  Car. 

A  carrier,  charged  with  negligence  in  causing  a  passenger  to  go 
out  on  the  steps  of  the  car  where  the  sudden  stopping  of  the  train 
would  throw  him  off,  may  be  liable,  though  the  train  is  stopped  in 
the  usual 


Appeal  from  city  court  of  Birmingham;  Chas.  A.  Semi, 
Judge. 

Action  by  David  Roebuck  against  tbe  Southern  Railway 
Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

This  action  was  brought  by  the  appellee,  David  Roebuck, 
against  the  Southern  Railway  Company.  The  complaint  con- 
tained three  counts,  as  amended,  and  upon  which  tbe  trial 
was  had.  These  counts  were  as  follows:  "First  count:  Plain- 
tiff claims  of  defendant  the  sum  of  ten  thousand  dollars 
damages,  for  that  heretofore,  to  wit,  on  the  fourth  day  of  De- 
cember, 1899,  defendant  was  operating  a  line  of  railroad  from 
Decatur,  Alabama,  to  Htmtsville,  Alabama,  and  was  engaged 
iu  the  business  of  a  common  carrier  of  passengers  for  hire 
along  its  said  line  by  means  of  a  certain  train  propelled  by  a 
steam  locomotive  engine.  That  on  said  date  plaintiff  was 
being  carried  by  defendant  as  its  passenger  on  said  train,  his 
destination  being  said  Htmtsville.  That  while  plaintiff  was 
being  carried  as  aforesaid,  and  when  said  train  was  at  or  near 
said  Huntsville,  defendant,  through  its  servants  or  agents  on 
said  train,  negligently  caused  plaintiff  to  be  engaged  in  or 
about  alighting  from  said  train  at  a  place  and  under  circum- 
stances when  and  where  it  was  unsafe  for  plaintiff  to  be  so 
eagaged  iu  or  about  alighting,  and,  as  a  proximate  consequence 
thereof,  plaintiff  fell  or  was  thrown  to  the  ground,  and  his 
shoulder  was  dislocated,  bruised,  lacerated,  and  torn,  his  col- 
lar bone  fractured,  he  was  seriously  injured  internally,  and 
received  other  injuries  in  his  person,  and  has  suffered  great 
mental  and  physical  pain,  and  was  crippled  and  disfigured  for 
life,  and  was  rendered  for  a  long  time  unable  to  work  and  earn 
money,  and  was  rendered  permanently  less  able  to  work  and 
earn  money,  and  was  put  to  great  trouble,  inconvenience,  and 
expense  for  medical  attention,  care,  and  nursing  in  and  about 
his  efforts  to  heal  and  cure  bis  said  wounds  and  injuries. 
Second  count:  Plaintiff  claims  of  the  defendant  the  further 

*See  Louisville  &  N.  R.  Co.  v.  Head  (Ky. ),  19  Am.  A  Eng.  R.  Cas., 
X.  S.,  302,  and  foot-note;  9  Cent.  Dig.,  col.  1385  et  eeq.  ;  S  Am.  4 
Eng.  line.  Law  (2d  Ed.)  678;  2  Rap.  &  Mack's  Dig.  501  et  seq. 

As  to  whether  contributory  negligence  on  the  part  of  a  passenger 
bars  recovery  for  injuries  sustained  by  him,  see  generally,  S  Am.  & 
Eng.  Enc.  Law  (2d  Ed. }  645  et  seq.  j  2  Rap.  &  Mack's  Dig.  440  et 
seq. ;  9  Cent.  Dig.,  col.  1330  et  seq. 
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sam  of  tea  thousand  dollars  damages,  for  that  heretofore,  to 
wit,  on  the  fourth  day  of  December,  1890,  defendant  was 
operating  a  line  of  railroad  from  Decator,  Alabama,  to  Hunts- 
ville, Alabama,  and  was  engaged  in  the  business  of  a  com- 
mon carrier  of  passengers  along  its  line  for  hire  by  means  of 
a  certain  train  propelled  by  a  steam  locomotive  engine.  That 
on  said  day  plaintiff  was  being  carried  on  said  train  as  its  pas- 
senger, his  destination  being  said  Huntsville.  That  when  said 
train  was  in  said  Huntsville  plaintiff  was  engaged  in  or  about 
alighting  from  said  train,  and  while  plaintiff  was  so  engaged 
defendant,  through  its  servant  or  agent,  negligently  caused 
said  train  to  suddenly  jerk  or  start,  or  give  other  sodden  or 
severe  motion,  unexpected  to  plaintiff  and,  as  a  proximate 
consequence  thereof,  plaintiff  was  thrown  to  the  ground  and 
received  the  injuries  as  set  out  in  the  first  count  of  this  com- 
plaint as  above  amended.  Third  count:  Plaintiff  claims  of 
the  defendant  the  further  sum  of  ten  thousand  dollars  dam- 
ages, for  that  heretofore,  to  wit,  on  the  fourth  day  of  Decem- 
ber, 1899,  defendant  was  operating  a  line  of  railroad  from 
Decatur,  Alabama,  to  Huntsville,  Alabama,  and  was  engaged 
in  the  business  of  a  common  carrier  of  passengers  along  its 
said  line  for  hire,  by  means  of  a  certain  train  propelled  by  a 
steam  locomotive  engine;  that  on  said  day  plaintiff  was  a 
passenger  of  defendant,  being  carried  by  defendant  as  such ' 
passenger  upon  said  train,  and  defendant  on  said  day  wantonly 
or  intentionally  caused  plaintiff  the  severe  injuries  and  dam- 
ages as  set  out  in  the  first  count  of  this  complaint,  as  above 
amended,  in  the  manner  following,  viz. :  Defendant's  serv- 
ant or  agent  upon  said  train,  well  knowing  that  it  was  highly 
dangerous  to  plaintiff  to  cause  him  to  be  engaged  in  or  about 
alighting  from  said  train,  at  a  certain  time  and  place  herein- 
after named,  yet,  with  such  knowledge  and  notice,  wantonly  or 
intentionally  caused  plaintiff  to  be  engaged  in  or  about  alight- 
ing from  said  train  before  said  train  had  reached  defendant's 
depot  in  said  Huntsville,  and  at  a  time  when  said  train  was 
likely  to  start  or  jerk  while  plaintiff  was  engaged  in  or  about 
alighting,  as  aforesaid,  and,  as  a  proximate  consequence 
thereof,  plaintiff  was  engaged  in  or  about  alighting  from  said 
train  at  said  time  and  place,  and  was  thrown  to  the  ground, 
and  suffered  the  injuries  and  damages  as  set  out  in  the  first 
count  of  this  complaint  as  above  amended."  The  defendant 
pleaded  the  general  issue  and  the  following  special  pleas: 
"(2)  That  the  plaintiff  was  himself  guilty  of  contributory  neg- 
ligence proximately  contributing  to  the  injuries  complained  of, 
in  this:  that  he  negligently  walked  off  the  said  train  while  it 
was  in  motion,  whereby  and  by  reason  whereof  he  incurred 
the  injuries  complained  of.  (3)  That  the  plaintiff  was  guilty 
of  contributory  negligence,  in  this:  that  he  failed  to  take  due 
care  of  his  own  safety  in  and  about  getting  off  of  said  train, 
whereby  and  by  reason  whereof  he  incurred  the  injuries  com- 
plained of."  The  evidence  in  this  case  shows  that  the  plaintiff. 
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David  Roebuck,  boarded  the  train  of  the  defendant  about  the 
4th  of  December,  1899,  at  Bell-Mina,  in  Alabama,  to  go  to 
Huntsville.  The  evidence  shows  that  the  plaintiff  was  not 
acquainted  with  the  surroundings  at  Huntsville ;  that,  when 
the  train  got  to  a  crossing  about  a  quarter  of  a  mile  from  the 
depot  at  Huntsville,  the  porter  of  the  train  called  out,  "All 
out  for  Huntsville:"  that  the  plaintiff  went  out  then  on  the 
platform  and  down  onto  the  step,  but  did  not  attempt  to  get 
off  of  the  train.  The  evidence  further  shows  that  it  was  dark 
at  that  point,  and  no  indications  of  a  depot;  that  the  train 
started  np  from  the  crossing  to  go  to  the  depot;  and  that, 
when  the  engineer  put  on  the  air  brake  to  stop  at  the  depot,  it 
caused  the  car  to  slack  up,  but  the  jar  was  not  an  unusual  one 
for  that  purpose;  and  plaintiff,  who  was  still  standing  on  the 
steps  of  the  car,  fell  off  and  was  injured.  The  evidence 
showed  further  that  none  of  the  crew  of  the  railway  company, 
or  any  agents  or  servants  of  the  railway,  knew  anything  about 
the  plaintiff  being  on  the  platform  before  or  at  the  time  of  his 
injury.  The  evidence  further  shows  that  the  plaintiff  fell  off 
the  platform  somewhere  from  100  to  200  feet  from  the  depot, 
between  the  depot  and  the  crossing  where  the  train  had  orig- 
inally stopped,  he  having  ridden  on  the  steps  of  the  car  from 
the  crossing  up  to  the  point  where  he  fell  off.  The  court,  at 
the  request  of  the  plaintiff,  gave  to  the  jury  the  following 
written  charges:  "(1)  Gentlemen  of  the  jury,  1  charge  you 
that  it  was  the  duty  of  the  defendant  carrier  to  use  the 
highest  degree  of  care,  diligence,  and  skill  known  to  careful, 
diligent,  and  skillful  persons  engaged  in  such  business;  and  if 
you  find  that  it  did  not  use  such  care,  diligence,  and  skill,  and 
that,  as  a  result  of  such  failure  to  use  such  care,  diligence, 
and  skill,  plaintiff  received  the  injuries  complained  of  in  this 
suit,  then  you  must  find  for  the  plaintiff.  (2)  Gentlemen  of 
the  jury,  I  charge  you  that  the  voluntary  leaving  of  the  car 
by  plaintiff  while  in  motion  is  not  negligence  per  se;  but  it  is 
for  you  to  say  whether  or  not  the  plaintiff  acted  as  a  reason- 
ably prudent  and  cautious  man  would  have  acted  under  like 
circumstances;  and  if  you  believe  from  the  evidence  that  the 
plaintiff  acted  as  a  reasonably  prudent  and  cautious  man 
would  have  acted  under  like  circumstances,  and  further  be- 
lieve that  the  injury  complained  of  resulted  from  a  fall  from 
defendant's  train,  then  your  verdict  must  be  for  the  plain- 
tiff." The  defendant  separately  excepted  to  the  giving  of 
each  of  these  charges,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following  charges  requested 
by  it:  "(1)  If  you  believe  the  evidence  you  must  find  for  the 
defendant.  (2)  If  you  believe  the  evidence  you  must  find  for 
the  defendant  on  the  first  count  of  the  complaint  as  amended. 
(3)  If  you  believe  the  evidence  you  must  find  for  the  defendant 
on  the  second  count  of  the  complaint  as  amended."  "(11)  I 
charge  you,  gentlemen  of  the  jury,  that  if  you  believe  the 
plaintiff  was  riding  on  the  bottom  step  of  the  platform  in  the 
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dark,  and  while  the  train  was  in  motion,  and  that  his  so  riding 
contributed  proximately  to  his  own  injury,  yon  must  find  a 
verdict  in  favor  of  the  defendant.  (12)  If  yon  believe  from  the 
evidence  that  the  plaintiff  was  injured  by  the  stoppage  or 
checking  op  of  the  train  caused  by  the  engineer  putting  his  air 
brakes  on  in  the  usual  manner,  preparatory  to  stopping  at  the 
station,  you  must  find  a  verdict  in  favor  of  the  defendant" 
"(14)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
fell  100  or  150  or  200  yards  from  the  depot,  they  must  find  a 
verdict  for  the  defendant."  There  were  verdict  and  judgment 
for  the  plaintiff,  assessing  his  damages  at  $1000.  The  defend- 
ant appeals,  and  assigns  as  error  the  rulings  of  the  court  in 
giving  the  charges  requested  by  the  plaintiff,  and  refusing  to 
give  the  charges  requested  by  the  defendant. 

Smith  &  Weatherly  and  E.  D.  Smith,  for  appellant. 

Arthur  L.  Brown  and  Bowman,  Harsh  &  Beddow,  for 
appellee. 

McCLELLAN,  C.  J.  Charge  1,  given  for  plaintiff,  may 
have  a  tendency  to  mislead  the  jury,  which  should  have  been 
corrected  by  a  request  for  an  explanatory  instruction,  bnt  it  is 
abstractly  sound.  If  the  cause  of  plaintiff's  injuries  was  the 
failure  of  defendant  to  observe  due  care  and  exercise  due  skill 
in  discharging  toward  him  its  duties  as  a  common  carrier,  the 
company  was  of  course  liable  in  this  action.  And  that  is  the 
meaning  of  this  charge.  Properly  interpreted  by  its  terms,  it 
predicates  liability  upon  a  result  produced  solely  by  the  fault 
of  the  defendant,  and  excludes  the  idea  that  defendant  would 
be  liable  for  a  result  flowing  from  its  own  negligence  in  con- 
nection with  another  cause, — the  contributory  negligence  of 
the  plaintiff. 

The  second  charge  given  for  plaintiff  is  not  open  to  the 
criticisms  made  in  the  brief  for  appellant.  It  has  been  often 
decided  that  the  leaving  of  a  car  while  in  motion  is  not  neces- 
sarily and  as  matter  of  law  negligence  on  the  part  of  a  pas- 
senger. Nor  can  it  be  said  to  be  negligence  per  se  for  a 
passenger,  when  he  is  informed  by  the  carrier  that  the  train  is 
about  to  stop  at  his  destination,  and  especially  when  he  has 
been  directed  or  invited  by  the  carrier  to  leave  the  car,  to 
take  a  position  on  the  platform  or  the  steps  of  the  car  prepara- 
tory to  alighting.  And  having  taken  such  position,  under  the 
circumstances  shown  in  this  case,  it  was  for  the  jury  to  find, 
and  not  for  the  court  to  declare,  whether  he  was  guilty 
of  negligence  in  remaining  there  in  a  position  to  comply  with 
the  carrier's  direction  or  invitation  for  the  length  of  time  the 
plaintiff  maintained  that  position  on  the  occasion  of  his  injury. 
Electric  Co.  v.  James,  121  Ala.  120,  25  South.  847;  Watkins 
v.  Electric  Co.,  120  Ala.  147,  24  South.  392,  43  L.  R.  A.  297. 
Upon  these  considerations  we  approve  also  the  action  of  the 
trial  court  in  refusing  charge  11  requested  by  defendant 

The  first  count  of  the  amended  complaint  seeks  a  recovery  for 
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the  negligence  of  defendant's  servants  in  causing  plaintiff  "to 
be  engaged  in  or  about  alighting  from  said  train  at  a  place  and 
under  circumstances  when  and  where  it  was  unsafe  for  plain- 
tiff to  be  so  engaged  in  or  about  alighting."  And  there  was 
evidence  tending  to  support  this  count  of  the  complaint. 
Now  it  may  have  been  that  the  element  of  danger  in  the  situ- 
ation into  which  defendant's  servants  induced  plaintiff  to  go 
was  the  stopping  or  checking  of  the  train  while  plaintiff  was 
so  engaged  in  and  about  alighting,  by  the  usual  and  customary 
application  of  the  air  brakes  at  that  place,  that  plaintiff  was 
therefore  in  a  sense  injured  by  such  application  of  the  brakes 
and  consequent  stopping  or  checking  of  the  train;  but, 
though  there  was  no  negligence  on  the  part  of  the  trainmen  in 
this  connection,  and  no  recovery  could  be  had  for  such  stop- 
ping or  checking  the  train,  there  yet  was  negligence  in  causing 
plaintiff  to  subject  himself  to  the  danger  to  one  on  the  plat- 
form or  steps  incident  to  such  application  of  the  brakes 
and  consequent  stopping  or  checking  of  the  train;  and  the 
stopping  or  checking  was  the  cause  of  the  injury  only 
in  the  sense  that  it  constituted  the  danger  to  which 
defendant  carelessly  exposed  the  plaintiff.  Under  the 
first  connt  therefore  it  was  open  to  the  jury  to  find  for 
plaintiff  on  account  of  the  negligence  of  defendant's  serv- 
ants in  causing  him  to  be  where  the  sudden  stopping  or 
checking  of  the  train  would  throw  him,  or  cause  him  to  fall, 
off  the  train,  and  this  though  such  stopping  or  checking  was 
not  negligent.  Charge  12  requested  for  defendant  would,  to 
say  the  least,  have  tended  to  mislead  the  jury  to  find  for 
defendant  upon  the  mere  absence  of  negligence  from  the  act 
of  applying  the  brakes,  though  the  fact  that  it  was  usual  and 
customary  to  apply  the  brakes  in  that  way  at  that  time  and 
place  served  to  prove  and  accentuate  the  negligence  averred  in 
this  connt  as  constituting  to  a  greater  or  less  extent  the  dan- 
gerous character  of  the  place  defendant  had  caused  plaintiff  to 
be.    The  charge  was  therefore  properly  refused. 

Charge  14  proceeds  upon  the  untenable  theory  that  if  plain- 
tiff, having  gone  onto  the  platform  or  steps  in  reasonable 
obedience  to  the  admonition  of  defendant's  servants,  viz., 
"All  out  for  Hnntsvtlle,"  having  just  previously  announced  to 
the  passengers  the  near  approach  to  that  city,  remained  there 
while  the  train  ran  a  distance  of  about  200  yards,  he  was  guilty 
of  negligence  as  a  matter  of  law.  It  was  properly  refused. 
Whether  a  man  of  ordinary  prudence  would  have  so  remained 
under  all  the  circumstances  was  clearly  a  question  for  the  jury. 
We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

2KB  R— 14 
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Jenkins  v.  Pennsylvania  R.  Co. 

(Court  of Errors  and  Appeals  of  New  Jersey,  March  3, 1002.) 

[51  Atl.  Rep.  704.] 

Injury  to  Property— Emission  of  Smoke— Damages.* 

In  an  action  of  tort  against  a  railroad  company  for  negligently  oper- 
ating its  locomotives  in  such  manner  as  to  cause  them  to  emit  smoke 
denser  and  more  offensive  in  quality,  and  greater  in  volume,  than 
reasonably  required  for  the  proper  operation  of  the  railroad,  to  the 
Injury  of  plaintiff's  property,  situate  near  to  the  railroad,  where  the 
evidence  shows  such  negligent  operation,  and  substantial  damage  to 
the  plaintiff's  property,  directly  attributable  thereto,  it  is  erroneous 
for  the  trial  court  to  limit  the  plaintiff's  recovery  to  nominal  dam- 
ages, on  the  ground  of  inherent  impossibility  of  determining  how 
much  of  the  damage  was  caused  by  smoke  necessarily  emitted  in  the 
careful  operation  of  the  railroad,  and  how  much  was  caused  by  the 
smoke  that  was  due  to  negligent  operation. 
Same— Damages — Question  for  Jury. 

In  an  action  of  tort,  if  it  be  impossible,  in  the  nature  of  the  case, 
to  distinguish  between  the  damage  arising  from  the  actionable  injury 
sad  damage  which  has  another  origin,  the  jury  should  be  left  to 
make  from  the  evidence  the  best  estimate  in  their  power,  as  reason* 
able  men,  and  award  to  the  plaintiff  compensatory  damages  for  the 
actionable  injury. 

(SyllabUB  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Emma  P.  Jenkins  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

Holt  &  Van  Dike  and  Linton  Satterthwait,  for  plaintiff  in 
error. 

Alan  H.  Strong  and  Charles  E.  Gammere,  for  defendant  in 
error. 

PITNEY,  J.  This  was  an  action  of  tort.  The  gist  of  the 
plaintiff's  declaration  was  that  the  defendant,  in  the  operation 
of  its  railroad,  negligently,  unskillfuily,  and  unnecessarily 
caused  dense  smoke,  and  noxious,  penetrating,  and  discoloring 
vapors,  and  offensive  odors,  in  greater  .quantities  than  were 
required  for  the  legitimate  and  proper  use  and  operation  of 
the  railroad,  to  arise  and  ascend  near  to,  through,  and  about 
the  plaintiff's  dwelling  bouse,  situate  near  to  the  railroad, 
thereby  rendering  the  house  uncomfortable  and  unhealthy  and 
unfit  for  habitation,  and  injuring  the  furniture  and  other  per- 
sonal property  of  the  plaintiff  therein  contained.  At  the  trial, 
evidence  was  introduced  tending  to  show  that  smoke  in  great 
quantities,  emitted  from  the  locomotives  upon  the  defend- 
ant's railroad,  was  carried  to  and  upon  the  plaintiff's  premises, 
causing  substantial  damages  to  the  dwelling  house  and  its  con- 
tents. The  plaintiff  also  introduced  evidence  tending  to  show 
negligent  firing  of  defendant's  locomotives,  and  that  thereby 
smoke  was  produced,  denser,  darker  in  color,  and  greater  in 
•See  notes  at  end  of  case. 
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volume  than  was  reasonably  required  for  the  proper  opera- 
tion of  the  railroad,  and  that,  by  the  exercise  of  due  care  and 
skill  on  the  part  of  defendant's  employees  in  firing  the  loco- 
motives, mnch  less  smoke  would  have  been  produced.  The 
contention  on  the  part  of  defendant  was  that  its  locomotives 
were  properly  fired,  and  that  such  smoke  as  had  been  pro- 
duced was  no  greater  in  quantity  and  no  more  offensive  in 
qnality  than  was  necessarily  produced  in  the  proper  and 
careful  operation  of  the  railroad.  Upon  the  question  of  dam- 
ages the  trial  judge  charged  the  jury,  in  effect,  that  the  bur- 
den rested  upon  the  plaintiff  to  show  the  jury,  by  proof,  bow 
much  of  the  damage  she  claimed  to  have  suffered  was  the 
result  of  negligence  on  the  part  of  the  railroad  company;  that 
the  evidence  was  in  such  shape  that  no  12  men  could  say  how 
much  of  the  damage  was  the  result  of  carelessness  in  firing, 
and  how  much  was  necessarily  incident  to  the  careful  opera- 
tion of  the  railroad;  that  there  was  no  way  by  which  the  jury 
could  rightly  apportion  the  damage,  and  to  attempt  to  do  so 
would  be  mere  guesswork;  and  that,  therefore,  if  the  plaintiff 
was  entitled  to  any  damages  at  all,  she  could  recover  only 
nominal  damages.  To  this  part  of  the  charge,  exception  was 
taken.  The  jury,  by  their  verdict,  found  the  defendant  guilty 
of  the  negligence  charged  in  the  declaration,  and  assessed  the 
plaintiff's  damages  at  six  cents.  Judgment  having  been  en- 
tered thereon,  the  plaintiff  now  assigns  error  upon  that  portion 
of  the  charge  just  referred  to. 

The  bill  of  exceptions  shows  that  the  state  of  the  proofs 
was,  in  fact,  such  that  no  12  men  could  tell  with  accuracy  how 
much  of  the  damage  was  the  result  of  carelessness  in  firing, 
and  how  mnch  was  necessarily  incident  to  the  careful  opera- 
tion of  the  road;  and  this  for  a  reason  that  inhered  in  the 
nature  of  the  case,  and  consequently  was  unavoidable  by  the 
plaintiff.  The  damage  was  caused  by  clouds  of  smoke  pro- 
ceeding from  the  defendant's  locomotives;  and  those  clouds 
were  formed  in  part  of  smoke  conceded  to  have  been  neces- 
sarily emitted  in  the  careful  operation  of  the  locomotives,  and 
in  part  of  other  smoke  alleged  by  the  plaintiff  and  found  by 
the  jury  to  have  been  unnecessarily  emitted  in  the  negligent 
operation  of  the  locomotives.  It  was  as  impossible  for  the 
plaintiff  to  adduce  evidence  separating  the  unnecessary  from 
the  necessary  damage,  as  for  the  defendant  to  split  up  each 
smoke  cloud  into  two,  label  one,  "Necessary,"  and  the  other, 
"Unnecessary,"  and  send  them  separately  to  the  plaintiff's 
premises.  The  question  is  whether,  in  a  case  where  the 
proof  shows  that  a  railroad  company  has  been  guilty  of  a 
breach  of  duty  in  the  respect  indicated,  and  substantial  dam- 
age has  thereby  accrued  to  an  adjacent  property  owner,  the 
right  to  recover  substantial  damages  must  be  denied,  by  reason 
of  the  inherent  impossibility  of  distinguishing  beween  such 
damage  as  is  necessarily  incident  to  the  careful  operation  of 
the  road,  and  such  as  arises  from  the  negligent  and  unskillful 
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management  of  the  road.  It  is  obvious  that,  if  the  property 
owner  must  be  confined  to  nominal  damages  in  such  a  situa- 
tion, it  is  the  same,  in  effect,  as  to  say  that  he  is  entitled  to 
no  recovery.  In  our  opinion,  this  is  not  the  law.  The  situa- 
tion is  one  that  is  not  very  nnusnal  in  actions  of  tort  It  many 
times  happens  that  the  damage  arising  from  an  actionable  in- 
jury chargeable  to  the  defendant  is,  in  the  nature  of  things,  or 
from  the  circumstances  of  the  cases,  indistinguishable  from 
other  damage  occurring  at  the  same  time,  attributable  to  the 
acts  of  an  independent  tort  feasor  or  to  natural  causes.  In 
such  cases,  since  the  injured  party  cannot  supply  the  materials 
necessary  to  enable  the  jury  to  make  an  exact  computation  of 
the  damages  in  suit,  the  approved  practice  is  to  leave  it  to  the 
good  sense  of  the  jury,  as  reasonable  men,  to  form  from  the 
evidence  the  best  estimate  that  can  be  made  under  the  cir- 
cumstances, as  a  basis  of  compensatory  damages  for  the 
actionable  injury. 

In  Ogden  v.  Lucas,  48  111.  492,  which  was  an  action  to 
recover  damages  for  the  destruction  of  corn  by  trespassing 
cattle,  where  it  appeared  that  a  part  of  the  cattle  were  the 
property  of  others  than  the  defendant,  the  court  said:  "In 
cases  of  this  sort,  entire  accuracy  is  impossible.  The  jury 
had  a  right  to  consider  from  the  evidence  how  much  corn  had 
been  destroyed,  and  what  proportion  of  the  cattle  in  the  field 
were  turned  in  by  the  defendant,  and  thus  arrive  at  as  near  an 
estimate  of  the  damage  as  the  nature  of  the  case  would  per- 
mit. ' '  To  the  same  effect  is  Harrison  v.  Adamson,  86"  Iowa, 
693,  S3  N-  W.  334.  Washburn  v.  Gilman,  64  Me.  163,  18  Am. 
Rep.  246,  was  an  action  upon  the  case  for  a  nuisance  occa- 
sioned by  casting  refuse  material  out  of  the  defendant's  saw- 
mill into  a  natural  stream,  whence  it  was  carried  by  a  spring 
freshet  upon  plaintiff's  land.  The  court  held  the  defendant 
liable  for  the  damages  arising  from  his  own  wrongful  or  negli- 
gent act,  but  not  for  those  arising  from  the  negligent  acts  of 
others,  saying:  "The  difficulty  may  be  great  of  accurately 
apportioning  and  assessing  the  damages  done  by  the  defend- 
ant, but  that  difficulty  the  defendant  would  have  avoided  had 
he  taken  the  care  that  no  occasion  should  arise  requiring  such 
assessment  of  damages."  Phillips  v.  Phillips,  34  N.  J.  Law, 
208,  was  an  action  to  recover  damages  for  overflowing  lands 
of  the  plaintiff,  where  it  appeared  that  the  flowing  was  due 
partly  to  the  defendant's  acts  and  partly  to  natural  causes. 
The  late  Chief  Justice  Beasley  charged  the  jury  as  follows: 
"It  seems  to  be  obvious  that  all  water  which  flows  on  the 
plaintiff's  land  must  necessarily  occasion  damage  to  him. 
There  is  no  reason  in  saying  that,  because  his  land  would  be 
overflowed  in  the  natural  condition  of  that  water,  no  harm  is 
done  in  augmenting  such  inundations.  The  larger  the  augmen- 
tation of  water,  it  would  seem,  the  greater  the  injury  would  be 
by  reason  of  such  increase.     It  is  a  question  for  the  good  sense 
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of  the  jury."  Railway  Co.  v.  Hoag,  90  111.  339,  was  an  action 
against  the  railway  company  to  recover  damages  for  causing 
and  permitting  water  to  flow  and  escape  from  a  water  tank  of 
defendant  to  and  npon  the  land  of  the  plaintiff.  It  appeared 
that  the  whole  of  the  water  which  damaged  the  plaintiff  did 
Dot  come  from  the  tank,  but  that,  to  some  extent,  it  was  sur- 
face water  which  flowed  down  from  the  hillside  above.  In 
view  of  this  fact,  the  following  instruction  was  requested  by 
the  defendant, — the  refusal  to  give  it  being  assigned  for  error, 
— viz:  "If  the  jury  cannot  from  the  evidence  determine 
what  part  or  portion,  if  any,  of  damage  was  occasioned  by  the 
water  escaping  from  the  tank,  then  in  no  event  can  they  find 
for  the  plaintiff  more  than  nominal  damages  on  account  of 
damages  he  may  have  suffered  from  the  flowing  of  the  water. ' ' 
The  court  of  review  held  this  proposed  instruction  objection- 
able, as  liable  to  mislead  the  jury  to  understand  that,  unless 
they  could  determine  to  a  certainty  the  extent  of  damage  from 
each  of  these  sources,  they  should  find  only  nominal  damages 
for  the  plaintiff;  the  court  declaring  that  if  the  jury  could  not 
separate  and  distinguish. between  the  several  amounts  of  the 
damage  caused  by  the  water  from  the  tank  and  the  surface 
water,  respectively,  they  should  have  been  left  at  liberty  to 
estimate,  as  best  they  might,  from  the  evidence,  how  much 
of  the  whole  damage  was  occasioned  by  toe  water  from  the 
tank.  See,  also,  Learned  v.  Castle,  78  Cal.  454,  18  Pac.  872, 
31  Pac  11;  Priest  v.  Nichols,  116  Mass.  401 ;  Mark  v.  Bridge 
Co.,  103  N.  Y.  28,  8  N.  E.  243.  If  the  rule  above  indicated  is 
proper  to  be  adopted  where  the  damage  occasioned  by  the  de- 
fendant's tortious  acts  is  indistinguishable  from  that  arising 
from  the  tortious  acts  of  others,  or  that  arising  from  natural 
causes,  it  follows,  a  fortiori,  that  the  same  rule  is  sufficiently 
favorable  to  a  defendant  from  whose  acts  alone  the  entire  loss 
to  the  plaintiff  has  arisen ;  it  being  found  that  a  substantial 
part  of  the  loss  was  occasioned  by  his  tortious  act,  and  con- 
ceded that  the  residue  of  the  loss  was  attributable  to  some 
lawful  act  of  the  defendant,  inseparable  in  its  consequences 
from  the  tortious  act.  To  say  that  the  plaintiff  must  be 
denied  a  substantial  recovery  because  of  the  impossibility  of 
distinguishing  between  the  consequences  that  were  lawfully 
originated  and  those  that  were  unlawfully  imposed  upon  him  is 
to  say  that  in  such  circumstances  the  best  approximation  to  jus- 
tice attainable  in  a  court  of  law  is  to  require  the  injured  party 
to  bear  the  entire  burden  of  loss.  From  the  standpoint  of 
natural  justice,  it  would  be  better  to  permit  the  wrongdoer  to 
bear  the  whole.  But  the  rule  above  indicated  does  equal  jus- 
tice to  both,  so  far  as  the  nature  of  the  case  permits. 

The  judgment  should  be  reversed,  and  a  venire  de  novo 
awarded. 
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Note* 
SMOKH,  NOISE!  AND  VIBRATION    AS    ELEMENTS  OF   IN- 
JURY TO  PROPERTY,  CAUSED  BY  OPERATION 
OF  RAILROAD,  FOR  'WHICH  DAMAO-ES 
ARE  RECOVERABLE. 

I.  In  General. 

II.  When  the  Injury  Amounts  to  a  Taking-. 

1.  In  General. 

2.  When  Abutter  Does  Not  Own  Fee  in  the  Street  or  Highway. 

a.  In  General. 

b.  Steam  or  Commercial  Railroads. 

c.  Elevated    Roads. 

d.  Admissibility  of  Smoke  as  an  Element  Distinguished  from 

Noise  and  Vibration. 

e.  Distinction  between    Injury    Caused    by  Smoke  Arising-  in 

Street  Opposite  Property  and  in  Vicinity. 

3.  When  Abutter  Owns  Fee  or  Other  Interest  in  Sail. 

III.  Injury  Constituting  Damage  under  Constitutional  and  Legisla- 

tive Provision  a. 

IV.  Effect  When  Injury  from  Smoke,   Noise  or   Vibration    is   Due  to 

Negligence  or  Improper  Act — Elements  of  Special  Damage, 

1.  Constituting  a  Private  Nuisance. 

2.  Negligence  or  Improper  Act  Not  Constituting  a  Nuisance. 

a.  Negligence. 

b.  Violation  of  Statute. 

C.   Arising  in  Connection  with  Acts  of  Trespass. 

V.  Allowance  of  Damages    for   Future   Injuries    Arising   from    Such 

1.  In  General. 

2.  Smoke. 

3.  Noise  and  Vibration. 

1.  IN  GENERAL. 

Injuries  arising  from  smoke,  : 
operation  of  steam  and  electric  r 
tial  in  their  nature. 

Florida.— Florida  Southern  Hy.  Co.  v.  Brown,  1  So.  512. 

A'ansas.— Atchison  &  N.  Ky.  Co.  v.  Garside,  10  Kan.  552. 

Kentucky.—  Eliz.  L.  A  B.  S.  K.  Co.  v.  Combs,  10  Bush  382,  19  Am. 
Rep.  67. 

New  Jersey.— Railroad  Co.  v.  City  of  Newark,  10  N.  J.  Eq.  352. 

New  York.— First  Baptist  Church  v.  Dtica  &  S.  R.  Co.,  6  Barb.  313 ; 
American  Bk.  Note  Co.  v.  N.  Y.  EL  R.  Co.,  129  N.  Y.  252,  29  N. 
E.  302. 

Pennsylvania.— Jones  v.  E.  W.  Val.  R.    Co.    (Pa.),  17  L.  R.  A.  758. 

The  decisions  involving  the  admissibility  of  these  elements  aa  a 
basis  for  recovery,  rest  upon  various  grounds,  especially  so,  when 
the  smoke,  noise  or  vibration,  is  incidental  to  the  proper  operation  of 
the  road.  The  cause  for  this  difference  in  view  entertained  can  be 
traced  in  many  instances  to  the  disagreement  of  courts  as  to  the 
interpretation  of  constitutional  and  legislative  provisions  protecting 
private  property  and  regulating  its  appropriation  for  public  use. 

II.  WHEN  THE  INJURY  AMOUNTS  TO  A  TAKING. 
I.  In  General. 

In  its  last  analysis  the  question  presented  for  determination  moat 
frequently  reduces  to  the  issue,  whether,  in  the  constitutional  sense, 
or  intent  of  the  legislature,  the  damage  amounts  to  a  "taking"  of 
private  property,  under  those  provisions  which  stipulate  that  com- 
pensation shall  be  made  when  there  isa  "taking"  of  private  property 
for  public  use.  As  to  what  constitutes  a  "taking"  the  courts  are  not 
at  all  harmonious. 
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9.  When  Abutter  Doe*  Not  Own  Fee  in  Street  or  Highway. 

a.  In  General. 

Easement  Constituting  Private  Property. 

In  some  jurisdictions  the  abutting  owner  retains  no  interest  in  the 
fee,  as  the  fee  passes  when  there  is  a  dedication,  of  the  land  to  the 
city  or  corporation,  or  when  it  is  subjected  under  regular  condemna- 
tion proceedings  for  street  or  highway  purposes.  After  the  land  has 
been  applied  to  such  uses  the  question  frequently  arises  whether  the 
construction  and  operation  of  a  steam  or    commercial   railroad,  o 


elevated  road  constitutes  an  additional  servitude,  entitling  the  abutting 
lot  owner  to  damages  for  such  uses.  When  such  question  arises,  and 
is  decided  in  the  affirmative,  the  litigation  usually  involves  the  fur- 
ther consideration  whether  smoke,  noise  and  vibration  may  enter  as 
elements  of  damage.  The  rulings  upon  this  subject  'being-  in  much 
conflict,  the  two  classes  of  roads  will  be  separately  treated,  as  it  will 
be  an  aid  to  clearness, 
b.  Steam  or  Commercial  Railroads. 

It  is  laid  down  by  one  line  of  cases  that  the  construction  and  oper- 
ation of  a  commercial  railroad  in  a  street  or  highway  is  not  an  addi- 
tional servitude,  for  which  the  abutting  lot  owner  may  recover 
damages,  when  he  does  not  own  the  fee  in  the  street.  These  cases  deny 
the  doctrine  that  the  abutting  owner  has  what  is  termed  by  some 
authorities  a  peculiar  interest,  or  easement  in  the  street,  entitling 
him  among  other  things  to  have  the  light  come  to  him  free  from  the 
obstruction  of  smoke  or  other  darkening  influence,  and  the  air  unpol- 
luted from  such  cause,  even  though  he  does  not  possess  the  fee. 
Under  these  rulings,  as  there  is  no  easement  or  other  interest  consti- 
tuting private  property,  damages  are  denied  the  abutting  owner  when 
the  contention  is  that  there  has  been  a  taking,  consequently  the  con- 
sideration of  smoke,  noise  and  vibration  as  elements  of  damage  is 
precluded. 

As  affirming  this  view,  see 

California.— Weyl  v.  Sonoma  Val.  K.  Co.,  69  Cal.  202,  10  Pac.  510; 
So.  Pac.  K.  Co.  v.  Reed,  41  Cal.  256;  Carson  v.  Cent.  K.  Co.,  35 
Cat.  325. 

Illinois.— Patterson  v.  Chicago,  etc.,  R.  Co.,  75  111.  588;  Moses  v. 
Pittsburg,  etc.,  R.  Co.,  21  111.  516;  Indianapolis,  etc.,  R.  Co.  v. 
Hartley,  67  111.  439;  Stetson  v.  Chicago,  etc.,  R.  Co.,  75  IU.  74;  Mix 
V.  Lafayette,  etc,  R.  Co.,  67  111.  319. 

Indiana.— Cox  v.  Louisville,  etc.,  R.  Co.,  48  Ind.  178. 

/Ohio.— Davis  v.  Chicago,  etc.,  R.  Co.,  46  Iowa  389;  Clinton  v. 
Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa  455;  Stands  v.  Hill  &  W.  S.  Street 
Ry.  Co.  (Iowa),  7  N.  W.  115;  Kucheman  v.  C,  C.  A  D.  Ry.  Co.,  46 
Iowa  366. 

ATarna;.—  Atchison,  etc.,  R.  Co.  v.  Garside,  10  Kan.  552;  Cent. 
Branch  Union  Pac.  R.  Co.  v.  Andrews,  30  Kan.  590. 

Louisiana—  Harrison  v.  N.  O.,  etc.,  R.  Co.,  34  La.  Ann.  462,  44 
Am.  Rep.  438. 

Michigan.  -Grand  Rapids,  etc.,  R.  Co.  V.  Heisel,  38  Mich.  62,  31 
Am.  Rep.  306. 

New  Jersey.— Thompson  v.  Penn.  Ry.  Co.,  51  N.  J.  L.  42,  15 
Atl.  833. 

New  York.— Fobea  v.  Rome,  etc.,  R.  Co.,  121  N.  Y.  505,  24  N.  E. 
919;  Drake  v.  Hudson  River  R.  Co.,  7  Barb.  508;  Hants  v.  Long1 
Island  R.  Co.,  31  Barb.  646;  Kellinger  v.  Forty-Second  &  G.  Street 
F.  R.  Co.,  50  N.  Y.  206. 

Ohio.—  Parrot  v.  Cincinnati,  etc.,  R.  Co.,  10  Ohio  St.  624;  Law- 
rence R.  Co.  v.  Williams,   55  Ohio  St.  168. 

Pennsylvania.— Railroad  Co.  v.  Lippincott,  116  Pa.  St.  472,  9  Atl. 
871;  Penn.  Co.,  etc.,  L.  AG.  Ann.  v.  P.  S.  V.  R.  Co.,  151  Pa.  St.  334, 
25  Atl.  107 ;  Cleveland  P.  R.  Co.  v.  Speer,  56  Pa.  St.  325,  94  Am. 
Dec  84. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Eddins,  etc.,  R.  Co.,  60  Tex.  656; 
Houston  A  T.  C.  R.  Co.  v.  Odum,  53  Tex.  343.    But  see  in  this  con- 
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nection.  Fort  Worth  A  R.  G.  Ry.  Co.  v.  Garvin  (Tex.  Civ.  App.). 
29  S.  W.  794. 

Wisconsin.— Ford  v.  Chicago,  etc.,  R.  Co.,  14  Wis.  609;  Hegar  v. 
Chicago,  etc.,  R.  Co.,  26  Wis.  624;  Hanlin  v.  Chic,  etc.,  R.  Co.,  61 
Wia.  SIS,  21  N.  W.  623. 

England.— Glasgow  Union  R.  Co.  v.  Hunter,  L.  R.,  2  H.  L.  Sc.  78. 

Opposing  this  view,  it  is  maintained  by  another  line  of  cases,  that 
regardless  of  the  ownership  of  the  fee,  commercial  railroads  con- 
structed and  operated  in  a  street  or  highway,  do  place  an  additional 
servitude  upon  the  land,  for  which  the  abutting  owner  is  entitled  to 
a  recovery  in  damages,  on  the  grounds  that  it  constitutes  a  taking 
of  private  property  In  the  constitutional  sense ;  and  as  elements  of 
damage,  smoke,  noise,  and  vibration,  are,  as  a  general  rule,  admis- 
sible in  evidence  under  this  rule. 

The  tendency  of  modern  decisions  is  in  this  direction;  and  this 
doctrine    is    now    approved    by    authoritative    text  writers    upon    the 

Holding  in  conformity  with  this  view,  see 

Arkansas.— Reichert  v.  St.  Louis,  etc.,  R.  Co.,  51  Ark.  491,  11  S. 
W.  696,  38  Am.  &  Eng.  R.  Cas.  453. 

Colorado.— Mollandin  v.  Union  Pac.  R.  Co.,  14  Fed.  394. 

Georgia.— 8.  Car.  H.  Co.  v.  Steiner,   44  Ga.  S46. 

Kentucky.  —Elizabeth  L.  &  B.  S.  R.  Co.  v.  Combs,  10  Bush  (Ky. )  382, 
19  Am.  Rep.  67;  Henderson  Belt  R.  Co.  v.  Dechamp,  95 Ky.  219,  24  8. 
W.  605;  Jacksonville,  etc.,  R.  Co.  v.  Eatire,  13  Bush  667.  But  see 
Elizabeth  town,  etc.,  R.  Co.  v.  Thompson,  79  Ky.  52.  But  see  Cosby 
v.  Owensboro,  etc.,  R.  Co..  10  Bush  (Ky.)  388.  ■ 

Minnesota.— Adams  v.  Chicago  B.  A  N.  R.  Co.,  39  Minn.  286.  But 
see  Keiser  v.  St.  Paul,  etc.,  R.   Co.,  22  Minn.  129. 

Mississippi.— Theobold  v.  Louisville,  etc.,  R.  Co.,  66  Miss.  279,6 
So.  230. 

Nebraska.— Omaha,  etc.,  R.  Co.  v.  Rogers,  16  Neb.  117,  19  N.  W. 
603,  20  Am.  &  Eng.  R.  Cas.  79;  Burlington,  etc.,  R.  Co.  v.  Rein* 
hackle,  15  Neb.  279,  18  N.  W.  69,  48  Am.  Rep.  342. 

North  Carolina.— mite  v.  N.  W.,  etc.,  R.  Co.,  113  N.  Car.  610,  18 
8.  E.  330. 

West  Virginia.— Stewart  v.  O.  R.,  etc.,  R.  Co.,   38   W.    Va.  438,  18 
S.  E-  604.     See  also,  Elliott  on  Railroads,  j  1085  et  seq. 
c.  Elevated  Roads. 

In  New  York  whether  the  fee  in  the  soil  be  vested  in  the  abutting 
lot  owner  or  not,  he  possesses  a  peculiar  interest  in  the  street  in  the 
nature  of  an  easement  for  certain  purposes,  including  the  right  to 
have  the  light  and  air  free  from  such  obstruction  or  pollution,  as  will 
be  detrimental  to  him.  Recognizing  this  right,  it  is  held  that  an 
elevated  road  erected  above  the  surface  of  the  ground,  is  an  unlawful 
obstruction  of  such  easement,  for  which  compensation  must  be  made 
In  damages,  and  in  estimating  such  damages  injury  sustained  by 
reason  of  the  smoke  emitted  from  such  railroads  may  be  considered 
as  an  element. 

New  York—  Story's  Case,  90  N.  Y.  122,  43  Am.  Rep.  146;  Lohr  v. 
Metropolitan  Ry.  Co.,  104  N.  Y.  268,  ION.  K.  528;  Abendrothe.  N.  Y. 
El.  R.  Co.,  122  N.  Y.  1,  25  N.  E-  496;  Caro  v.  Metropolitan  El.  Ry. 
Co. ,  46  N.  Y.  Sup.  Ct.  138 ;  Drucke  v.  Manhattan  Ry.  Co. ,  160  N.  Y.  157, 
60  Am.  Rep.  437;  Mattinger  v.  N.  Y.  El.  R.  Co.,  58  N.  Y.  Sup.  Ct.  482; 
Jordan  v.  Metropolitan  El.  Ry.  Co.,  60  N.  Y.  Sup.  Ct.  (28  Jones  and 
S.)385,  18  N.  Y.  Sup.  Ct.  205;  Lubin  v.  Metropolitan  El.  Ry.  Co.,  60 
N.  Y.  207;  Bischoff  v.  New  York  El.  Ry.  Co.,  138  N.  Y.  257,  33  N. 
E.  1073;  Sperb  v.  Metropolitan  El.  Ry.  Co..  137  N.  Y.  155,  32  N.  E. 
1050.  20  L.  R.  A.  752,  reversed  in  61  Hun  539,  16  N.  Y.  Sup.  Ct.  392, 
holding  in  conformity  with  above  cases ;  Hussner  v.  Brooklyn  City 
R.  Co.,  114  N.  Y.  433;  In  re  New  York  El.  R.  Co.,  70  N.  Y.  327; 
Pond's  Case,  112  N.  Y.  108. 

Maryland.—  But  see  Garrett  v.  Lake  Roland,  etc.,  R.  Co.,  79  Md. 
277,  29  Atl.  830. 
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d.  Admissibility  of  Smoke  as  an  Element  Distinguished  from  Noise  and 
Vibration. 
Some  of  these  authorities  distinguish  smoke  from  noise  and  vibra- 
tion, allowing  smoke  to  enter  as  an  element  of  injury  in  estimating1 
damages,  but  not  injury  from  noise  or  vibration,  on  the  ground  that 
the  abutting  owner's  easement  in  the  street  only  extends  to  having 
his  air  come  to  him  unpolluted  from  such  source,  and  to  having  his 
light  free  from  obstruction  or  other  darkening  influence. 

Kentucky,—  Cosby  v.  Owensboro  ft  ft.  R.  Co.,  73  Ky.  (10  Bush)  288. 
But  see  Short  Route  Trans.  Co.  v.    Fulton,  12  Ky.  L.  Sep.  232. 

Minnesota.— Adams  v.  Ky.  Co.,  36  Am.  A  Eng.  R.  Cas.  7,  39  Minn. 
286,  39  N.  W.  629,  12  Am.  St.  Rep.  644 ;  Lamm  v.  Chicago,  St.  Paul, 
M.  *  O.  R.  Co. ,  45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  268. 

New  yorA.—Sperb  v.  Met.  El.  Ry.  Co.,  61  Hun  539,  16  N.  T.  Supp. 
392;  Sloan  f.  N.  Y.  El.  R.  Co.,  63  Hun  300,  17  N.  Y.  Supp.  769.  See 
also,  Stanley  V.  N.  Y.  El-  H.  Co.,  63  Hun  629,  17  N.  Y.  Supp.  931. 

Pennsylvania. — Pittsburg  June.  R.  Co.  v.  McCutcheon,  7  Atl.  146. 
a.  Distinction  between  Injury  Caused  by  Smoke  Arising  in  Street  Oppo- 
site Property  and  in  Vicinity. 
Agreeing  upon  the  general  proposition  that  injury  to  the  easement 
■rising  from  smoke,  is  actionable  in  damages,  even  though  it  follows 
as  a  necessary  incident  to  the  lawful  operation  of  the  road,  yet,  even 
in  such  cases  courts  distinguish  between  those  cases  in  which  the 
•moke  issues  forth  from  the  engine  while  running  opposite  the  abut- 
ting owners'  lot,  and  when  not  opposite,  but  in  the  vicinity. 

The  reason  upon  which  rests  the  decisions  allowing  the  recovery  only 
when  the  injury  arises  from  smoke  emitted  opposite  the  lot,  and  not 
in  other  cases,  is,  that  when  not  opposite,  but  in  the  vicinity,  the 
injury  sustained  by  the  lot  owner  is  not  special  to  him,  but  is  the 
tame  in  kind,  though  perhaps  greater  in  degree,  as  is  sustained  by 
the  public  at  large. 

In  Adams  v.  Railroad  Co.,  39  Minn.  286,  36  Am.  ft  Eng.  R.  Cas.  7, 
it  is  held  that  the  owner  of  a  lot  abutting  on  a  street,  has  without 
regard  to  the  ownership  of  the  noil,  as  appurtenant  to  his  lot,  an 
easement  in  the  street  to  the  full  width  thereof,  for  the  admission  of 
light  and  air  to  his  lot,  which  easement  is  subordinate  only  to  the 
public  right;  but  the  operating  of  a  railroad  in  a  street  opposite  his 
lot,  lawfully  and  properly  constructed  and  carefully  and  properly 
operated,  if  it  darkens  the  light  and  pollutes  the  air  coming  upon  his 
lot  from  that  part  of  the  street,  is  an  injury  special  to  him,  and 
not  common  to  him  and  the  public  at  large;  but,  that  his  claim  to 
damages  for  such  inconvenience  is  confined  to  those  injuries  caused 
by  operating  the  railroad  directly  in  front  of  his  lot  and  does  not 
extend  to  those  caused  by  operating  it  on  any  part  of  the  street. 

Illinois.— Stone  v.  Fairbury,  P.  ft  N.  W.  R.  Co.,  68  111.  394,  18 
Am.  Rep.  556. 

Kentucky.— Elizabeth  L.  ft  B.  R.  Co.  v.  Combs,  10  Rush  382,  19  Am. 
Rep.  67;  Louisville  Ry.  Co.   v.  Foster,  50  L.  R.  A.  813. 

Minnesota.-  Kochette  p.  Railway  Co.,  32  Minn.  201,  20  N.  W.  140, 
17  Am.  ft  Eng.  R.  Cas.  192;  Lamm  ».  Chicago,  St.  Paul  ft  M.  ft  O. 
R.  Co.,  45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  268. 

Texas—  Ft.  Worth  ft  R.  G.  Ry.  Co.  v.  Garvin  (Tex.  Civ.  App.), 
29  S.  W.  794. 

The  decisions  which  extend  the  recovery  to  injuries  arising  in  the 
vicinity  also,  seem  to  be  based  upon  the  principle  that  the  construc- 
tion and  operation  of  the  road  in  the  street  constitutes  a  trespass, 
rendering  the  wrongdoer  liable  for  all  the  consequences  of  his  act. 

District  of Columbia.— Balto.  ft  P.  R.  Co.  v.  Fifth   Baptist  Church, 
108  U.  S.  329,  2  Sup.  Ct.  719. 
Florida.— Florida  So.  Ry.  Co.  v.  Brown,  23  Fla.  104,  1  So.  512. 
Mississippi.—  Porterfield    v.    Bond,    Receiver,   (U.  S.  Cir.  Ct.  S.  D. 
Hiss.  1889),  39  Am.  ft  Eng.  R.  Cas.  48. 

Nebraska.— Chic,  Burl,  ft  Q.  Ry.  Co.  v.  O'Conner  (Neb.),  1  Am. 
ft  Eng.  R.  Cas.,  N.  S.,  51. 
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New  York.— Story  v.  N.  Y.  HJ1.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep. 
146;  Lolir  v.  Met.  El.  R.  Co.,  104  N.  Y.  268.  10  N.  E.  528;  Kane  v. 
Ry.  Co.,  125  N.  Y.  164,  26 N.  E.  278;  Duychinck  v.  N.  Y.  El.  R.  Co., 
125  N.  Y.  710,  26  N.  E.  755. 

3.  When  Abutter  Own*  Fee  or  Other  Interests  in  Soil. 
In  General. 

The  treatment  under  the  preceding  division  has  proceeded  upon  the 
hypothesis  that  the  abutting  lot  owner  has  no  title  or  interest  in  the 
soil  beneath  the  street  or  highway,  but  merely  an  easement  for  cer- 
tain purposes,  such  as  light  and  air;  many,  but  not  all,  of  the 
authorities  eliminating  the  elements  of  noise  and  vibration,  on  the 
ground  that  the  easement  is  not  sufficiently  broad  to  embrace  them. 
But  under  provisions  giving  a  right  to  compensation  where  private 
property  is  taken  for  public  uses,  a  right  of  action  for  damages, 
involving  the  introduction  of  smoke,  as  well  as  noise  and  vibration, 
as  elements  of  injury  to  property,  may  accrue  to  an  abutting  lot  owner 
who  possesses  the  fee  or  other  interest  in  the  street  or  highway  in 
one  of  several  ways,  even  though  such  elements  are  necessary  con- 
comitants of  the  lawful  and  orderly  operation  of  the  road. 
Condemnation — Original  Proceedings. 

Such  case  may  arise  when  a  part  of  the  land  has  been 'subjected, 
under  lawful  condemnation  proceedings.  The  owner  is  entitled  to 
compensation  for  such  injury  to  the  value  of  the  whole  lot  as  is  occa- 
sioned by  the  appropriation  of  a  part  of  it  for  the  use  for  which  it  is 
taken.  The  effects  of  smoke,  noise  and  vibration,  as  elements  of 
injury  are  generally  conceded  to  be  admissible  in  evidence,  in  con- 
formity to  this  principle.  It  is  not  to  be  understood,  however,  that 
they  are  distinct  elements  of  value,  but,  in  estimating  the  deprecia- 
tion in  value  of  the  entire  tract,  these  causes  are  properly  considered 
in  so  far  as  the  annoyance  and  inconvenience  arising  therefrom  are 
increased  by  reason  of  and  as  an  incident  to,  the  taking  of  a  part  of 
tbe  land. 

Passing  upon  this  question  in  Weyer  v.  Railway  Co.,  68  Wis.  180, 
31  N.  W.  710,  the  court  said,  that  "where  a  railroad  is  constructed 
across  the  premises  of  a  person,  the  measure  of  damages,  aside  from 
the  value  of  the  land  actually  appropriated,  is  the  depreciation  of 
the  market  value  of  the  balance  of  the  premises,  resulting  from  the 
construction  of  the  road ;  and,  in  determining  what  this  depreciation 
is,  evidence  may  be  admitted  of,  and  the  jury  have  a  right  to  con- 
sider, the  proximity  of  the  road  to  tbe  house  or  other  buildings  of  the 
owner;  the  smoke  and  noise  incident  to  the  operation  of  the  road; 
and  any  other  inconvenience  directly  caused  by  tbe  construction  of 
said  road,  not  as  a  basis  or  ground  for  inadequate  damages,  but  aa 
affecting  the  market  value  of  the  premises.  When  evidence  is  per- 
mitted, however,  of  the  inconveniences  above  named,  the  trial  court 
should  properly  instruct  the  jury  as  to  the  purpose  for  which  sucb 
evidence  is  received ;  and  the  refusal  of  tbe  trial  court  to  so  instruct, 
when  requested,  is  material  error." 

England.— In  England  it  has  been  held  that  actual  injury  to  prem- 
ises from  the  vibration  caused  by  ballast  trains  on  the  works,  was 
ground  for  compensation;  but  Lord  Campbell,  C.  J.,  indicated  an 
opinion  that  there  could  be  no  recovery  for  injuries  caused  by  tbe 
vibration  after  the  construction  was  completed.  Penny  v.  So.  Er. 
Co.,  7  El.  ft  Bl.  660.  But  in  the  later  case  of  Hammersmith  ft  City 
R.  Co.  v.  Brand,  L.  R.  4  H.  L.  171,  affirming  L.  R.  2  Q.  B.  223,  it 
was  held  that  no  right  to  compensation  under  the  Land  Clauses  Act 
arose  from  the  fact  that  by  reason  of  the  operation  of  the  railroad 
plaintiff's  buildings  would  be  subject  to  vibration  and  would  thereby 
depreciate  in  value.  Croft  v.  London  M.  W.  R.  Co.,  3  B.  S.  436.  See 
Glasgow  Union  R.  Co.  v.  Hunter,  L.  R.  2  H.  L.  Sc.  78;  East  ft  West 
I.  D.  ft  B.  June.  R.  Co.  v.  Gatt,  3  Mac.  &  G.  155. 

Itlinois.-CMc.  P.  A  St.  L.  Ry.  Co.  V.  Leah,  41  111.  App.  584; 
R.  Co.  v.  Teters,  68  111.  144;  Chic,  etc.,  R.    Co.    v.    Nix,  137  111.  141; 
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Mix  v.  La  Payette  R.  Co.,  67  111.  319;  Jones  v.    Chic.,   etc.,  R.  Co., 
68  111.  383;  St.  L.,  etc.,  R.  Co.  v.  Mollert,  59  111.  236. 

Indiana.— Terre  Haute  A  L.  R.  Co.  v.  Bissell,  108  Ind.  113,  9  N.  E. 
144. 

Iowa.— Hartshorn  v.  Ry.  Co.,  52  Iowa  613,  3  N.  W.  648;  Wilson  v. 
Des  Moines,  etc.,  R.  Co.,  67  Iowa  509,  25  N.  W.  754;  Dlmmick  v. 
Council  Bluffs  A  St.  L.  Ry.  Co.,  62  Iowa  409,  17  N.  W.  595,  10  Am. 
A  Eng.  R.  Cas.  105;  Sater  v.  Burlington  ft  Mt.  P.  P.  R.  Co.,  1  Iowa 
386;  Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288. 

Kansas.— Omaha,  H.  A  G.  Ry.  v.  Doney,  3  Kan.  App.  515,  43  Pac. 
831 ;  Atchison,  etc.,  R.  Co.  v.  Garside,  10  Kan.  1052. 

Maine.— Bangor  A  P.  R.  Co.  v.  McComb,  60  Me.  290. 

Massachusetts,—  Walker  v.  Old  Col.  A  N.  Ry.  Co.,  103  Mass.  10,  4 
Am.  Rep.  509. 

Minnesota.— County  Commissioners  of  Blue  Earth  Co.  v.  St.  P.  A 
S.C.  R.  Co.,  28 Minn.  503,  11  N.  W.  73.  See  Colvill  v.  St.  P.  ft  Chic, 
R.  Co.,  19  Minn.  283;  Curtis  p.  Stillwater  T.  F.  R.   Co.,  20  Minn.  28. 

Nebraska.— Omaha,  etc.,  Ry.  Co.  v.  Janecek,  30  Neb.  276;  Omaha 
So.  Ry.  Co.  v.  Todd,  39  Neb.  818,  58  N.  W.  289;  Fremont  E.  ft  M. 
V.  R.  Co.  v.  Bates,  58  N.  W.  959;  Chic,  Burlington  A  Q.  R.  Co.  v. 
O'Conner  (Neb.),  1  Am.  A  Eng.  R.  Cas.,  N.  S-,  51;  Omaha  So.  Ry. 
Co.  v.  Beeson,    36  Neb.    361,  54  N.  W.  557. 

New  York.— In  re  N.  T.  Cent,  ft  H.  R.  R.  Co.,  15  Hun  63;  Stevens 
v.  El.  Ry.  Co.,  57  N.  T.  Super.  Ct.  (25  Jones  and  S.)  416,  8  N.  Y. 
Supp.  313. 

Ohio.  —  Railroad  Co.  v.  Gardner,  45  Ohio  St.  309,  13  N.  E.  69. 

South  Carolina.— Bowen  v.  Atlantic,  etc.,  R.  Co.,  17  S.  Car.  574, 
14  Am.  A  Eng.  R.  Cas.  332;  White  v.  Charleston  R.  R.  Co.,  6  Rich, 
L.  (S.   Car.)  47. 

Texas.— Houston,  etc.,  R.  Co.  v.  Odum,  53  Tex.  343;  Ft.  Worth 
A  R.  G.  Hy.  Co.  v.  Garvin  (Tex.  Civ.  App.),  29  S.  W.  794;  Ft.  Worth 
ft  N.  O.  Sy.  Co.  v.  Pearce,  75  Tei.  281,  12  S.  W,  864. 

West  Virginia.— Tax  v.  B.  ft  O.  Ry.  Co.,  3*  W.  Va.  466,  12  S.  E. 
757;  Campbell  v.  Pt.  Pleasant  ft  O.  R.  Co.,  23  W.  Va.  448;  Spencer 
v.  R.  R.  Co.,  23  W.  Va.  406;  Smith  v.  Ry.  Co.,  23  W.  Va.  451. 

Wisconsin.—  Laflin  v.  Chic.  W.    A  N.  R.    Co.,  33    Fed.  415;    Weyer 
v.  Chic.  W.  A  N.  R.  Co.,  68  Wis.  180,  31  N.  W.  710. 
Subsequent  Proceedings. 

The  identical  principles  applicable  in  the  original  proceeding  are 
invoked,  when,  subsequent  to  the  original  condemnation  for  defined 
purposes,  an  additional  servitude  is  placed  upon,  or  a  further  and 
unwarranted  nse  is  made  of,  the  land  subjected,  so  as  to  constitute  a 
taking  of  the  same.  And  elements  of  injury  admissible  in  the  one 
proceeding  are  admissible  in  the  other,  to  the  same  extent;  and  for  a 
similar  purpose ;  this  purpose  being  to  ascertain  the  damages  suffered 
by  reason  of  the  depreciation  in  market  or  rental  value  of  the  residue, 
owing  to  a  part  of  the  realty  having  been  taken  and  appropriated  for 
certain  uses. 

This  is  illustrated  in  Chic,  Burl.  A  Q.  Ry.  Co.  v.  O'Conner  (Neb.), 
1  Am.  A  Eng.  R.  Cas.,  N.  S.,  51,  where  a  railway  company  con- 
structed in  a  public  street,  in  front  of  a  lot  and  dwelling  house  of 
plaintiff,  fronting  on  the  street,  its  railway  track,  and  operated  its 
trains  and  cars  thereon.  Subsequently  the  railway  company  erected 
in  this  street,  in  front  of  plaintiff's  property,  a  coal  house,  hoisting 
apparatus  and  side  tracks  for  use  in  connection  therewith.  The  coal 
house  had  a  capacity  of  40,000  tons,  and  was  filled  from  cars  pushed 
on  the  sidetrack.  The  tenders  of  the  engines  of  the  railway  company 
were  run  on  these  side  tracks,  and  supplied  with  coal  from  the  coal 
house.  The  walls,  foundations,  and  plastering  of  plaintiff's  house 
were  injured  by  the  concussion  produced  by  heavy  trains  and  engines 
running  to  and  from  said  coal  house;  and  the  occupants  of  plaintiff's 
premises  were  annoyed  by  the  ringing  of  bells  and  the  sounding  of 
whistles  of  the  engines  hauling  cars  to  and  from  the  coal  house  and 
being  loaded  with  coal  thereat;  smoke  and  steam   from  engines  on 
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the  aide  trucks,  and  dust  and  soot  arising-  from  the  loading-  and 
unloading  of  coal  at  the  coal  house,  drifted  on  the  property  and  into 
the  dwelling  house  of  plaintiff,  rendering  its  occupation  uncomforta- 
ble and  depreciating  its  rental  value. 

Reviewing  these  facto  the  court  held,  that  all  elements  of  damage 
which  would  or  might  ensue  to  the  (O'Conner)  property  by  reason  of 
the  building  in  front  thereof  of  the  railway,  and  its  continuous  and 
proper  operation,  would  have  been  included  in  the  appraisement, 
judgment,  or  settlement  of  the  damages,  and  in  this  estimate  inju- 
ries or  annoyances  from  smoke,  noise  and  vibrations  from  the  jarring 
of  the  cars,  in  close  proximity  to  buildings,  affecting  the  value  of 
the  property,  should  be  included. 

And  if  subsequent  to  the  laying  of  the  tracks  in  the  street  in  front 
of  plaintiff's  property,  a  coat  house  was  erected  in  the  street  in  front 
of  plaintiff's  property,  it  constituted  an  additional  burden,  and 
Invested  the  owner  of  the  property  with  a  right  of  action  for  damage* 
against  the  railway  company,  and  in  arriving  at  the  depreciation  in 
the  value  of  the  property,  or  amount  of  damages,  the  annoyance  from 
smoke,  soot,  the  injury  from  the  jarring  caused  by  passing  trains 
and  engines,  were  admissible. 

And  a  like  conclusion  was  reached  in  He  N.  Y.  Cent.  A  H.  R.  R. 
Co.,  15  Hun  63,  where  at  a  commissioner's  hearing  to  appraise  dam- 
ages to  an  abutter  for  occupation  by  a  railroad  company  of  a  portion 
of  a  street  for  two  additional  tracks,  evidence  that  the  jarring  of  the 
walls  by  heavy  trains  would  require  repairs  costing  $1,000  per  year, 
and  that  the  portion  of  the  lot  not  taken  was  depreciated  by  the  noise, 
smoke,  and  increased  danger,  was  held  to  be  admissible.  See  also. 
East  and  West  I.  D.  4  B.  June.  Ry.  Co.  ».  Gattke,  3  Mac.  AG.  155; 
London,  etc.,  Ry.  Co.  v.  Bradley,  3  Mac.  A  G.  336. 

III.    INJURY     CONSTITUTING     DAMAGE    UNDER    CONSTITU- 
TIONAL AND  LEGISLATIVE  PROVISIONS. 

Some  of  the  constitutional  and  legislative  provisions  go  a  step  fur- 
ther in  their  efforts  to  preserve  sacred  the  rights  of  private  property 
by  inserting  in  such  enactments,  in  addition  to  the  phrase  'taken," 
or  its  equivalent,  a  further  provision,  that  compensation  shall  be 
paid  when  private  property  is  "damaged,"  for  public  ubc  In  their 
earnest  endeavor  to  reach  the  true  intent  and  scope  of  these  provi- 
sions, blending  justice  to  the  interests  of  the  parties  concerned  witb 
a  due  regard  for  the  public  welfare,  so  that  the  effect  may  be  salutary, 
the  opinions  of  the  courts  have  diverged  somewhat  in  their  rulings, 
as  to  what  constitutes  a  "damaging"  in  the  sense  used,  so  as  to 
entitle  a  person  injured  to  compensation. 

It  is  seemingly  maintained  by  some  courts  that  incidental  damages 
or  inconveniences  which  unavoidably  follow  the  careful  and  skillful 
running  of  trains  upon  a  railroad,  whether  from  noise,  smoke  or  other 
disturbances  necessarily  resulting  from  such  use,  are  within  the  cor- 
porate privileges,  and  give  no  ground  of  action  to  the  person  suffering; 
them.  The  manner  in  which  one  may  be  affected  by  such  annoy- 
ances, is  stated  to  be  damages,  but  it   is  damnum  absque  injuria. 

Florida. — Fla.  So.  Ry.  Co.  v.  Brown,  23  Fla.  104,1  So.  512. 

Michigan.— Railroad   Co.  v.  Heiset,  38  Mich.  62. 

Nebraska.- Chic.  R.  I,  &  P.  R.  Co.  v.  O'Neill  (Neb.),  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  371. 

New  jersey.— Beseman  v.  Pa.  Ry.  Co.,  50  N.  J.  L.  235,  13  Atl.  164. 
See  R.  Co.  V.  Newark,  16  N.  J.  Eq-  352;  Railroad  Co.  v.  Angel,  41 
N.  J.  L-.  346 ;  Thompson  v.  Penn.  Ry.  Co. ,  51  N.  J.  L-.  42,  IS  Atl.  833. 

New  Yotk.— Radcliff's  Executor  v.  The  Mayor,  etc.,  of  Brooklyn,  4 
N.  Y.  135;  Railroad  Co.  v.  Railroad  Co.,  33  Barb.  (N.  Y.)  369. 

Pennsylvania.— ft.  Y.,  etc.,  R.  R.  Co.  v.  Young,  33  Pa.  St.  180; 
Mifflin  v.  Railroad  Co.,  16  Pa.  St.  193;  Henry  v.  Pittsburg,  etc.,  R. 
R.  Co..  8  Watts  &  S.  86;  Cleveland  &  P.  R.  R.  Co.  v.  Speer,  56  Pa. 
St.  325,  94  Am.  Dec.  84.  See  Ry.  Co.  v.  Lippincott,  116  Pa.  St.  472, 
9   Atl.    871 ;  Pa.    Ry.    Co.    v.    Marchant,    119   Pa.    St.    541,    13    Atl. 
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«90;  Pa.  Co.,  etc.,  L.  &  G.  Ann.  v.  P.  S.  V.  E.  Co.,  151  Pa.  St. 
334.  25  Atl.  107;  Struthers  v.  Dunkirk,  88  Pa.  St.  282;  Pittsburgh 
June.  R.  Co.    v.  McCutcheon  (Pa.),  7  AU.  146. 

While  this  is  laid  down  as  a  general  proposition  in  some  jurisdic- 
tions, still  a  limitation  is  even  there  placed  upon  this  construction,  and 
is  generally  followed  elsewhere,  it  being-  held,  that  if  in  any  case  these 
annoyances  become  so  great  as  to  destroy  or  substantially  impair  the 
legitimate  use  of  private  property,  the  person  injured  becomes  entitled 
to  redress.  On  the  grounds  that  legislative  authority  cannot  go  to 
the  extent  of  conferring  upon  individuals  or  private  corporations, 
acting  primarily  for  their  own  profit,  although  for  public  benefit  as 
well,  any  right  to  deprive  persons  of  the  ordinary  enjoyment  of  their 
property,  except  upon  condition  that  just  compensation  be  first  made 
to  the  owner.  This  principle,  of  course,  rests  upon  constitutional 
grounds. 

But  to  "damage"  property  within  this  meaning,  the  general  rule 
is,  that  there  must  be  some  physical  interference  with  a  right,  or 
use,  appurtenant  to  property ;  therefore  a  railroad  company  is  not 
liable  to  the  owner  of  real  property  for  diminution  in  the  market 
value  thereof  resulting  from  the  making  of  noise,  or  from  the  send- 
ing forth  of  smoke  and  cinders,  in  the  prosecution  of  the  company's 
lawful  business,  which  does  not  physically  affect  or  injure  the  prop- 
erty itself,  but  merely  causes  personal  inconvenience  or  discomfort 
to  the  occupants  of  the  same. 

Construing  the  provision  that  "private  property  shall  not  be  taken 
or  damaged  for  public  use,  without  just  compensation,"  which  appears 
thus  in  the  constitution  of  Illinois,  the  court,  in  Stone  v.  Fair  bury, 
P.  A  N.  W.  K.  Co.,  68  111.  394,  18  Am.  Rep.  556,  held,  that  under  this 
provision,  where  smoke  and  cinders  are  thrown  from  engines  of  a 
railroad  company  upon  another's  property,  joining  a  street  through 
which  the  railroad  runs,  the  company  is  liable  therefor.  But  Craig, 
J.,  speaking  for  the  court,  went  further  and  held  that  the  damage,  in 
order  to  enable  a  recovery,  must  be  a  direct,  physical  injury,  saying 
"The  difficulty  of  crossing  a  railroad  track,  the  detention  of  the 
trains,  the  frightening  of  horses,  the  danger  to  persons  crossing  the 
track,  the  noise  of  the  train  and  various  other  things  that  might  be 
named  are  inconveniences  which  property  owners  on  the  street  where 
a  railroad  is  located  have  to  suffer,  yet  to  hold  that  such  could  recover 
damages  would  in  effect  prevent  the  construction  of  railroads  on  a 
public  street." 

But  the  narrow  limitation  of  the  meaning  given  this  provision  in 
Stone  v.  Fairbury,  P.  A  N.  W.  Ry.  Co.,  68  111.  394,  18  Am.  Rep.  556, 
was  disapproved  in  Rigney  v.  City  of  Chicago,  102  111.  64.  In  this 
latter  case  it  was  held,  that  the  right  of  a  recovery  in  an  action  on 
the  case  under  the  provision  of  the  constitution  existed  in  every  case 
"where  there  was  a  direct  physical  obstruction  to  the  right,  user  or 
enjoyment  of  private  property,  by  which  the  owner  sustains  some 
special  pecuniary  damage  in  excess  of  that  sustained  by  the  public 
generally  which,  by  the  common  law,  in  the  absence  of  any  constitu- 
tional or  statutory  provision,  gives  t.he  right  of  action. 

Under  a  like  provision  in  the  constitution  of  Georgia,  it  is  held  in 
Campbell  v.  Met.  St.  Ry.  Co.,  82  Ga.  320,  9  S.  E,  1078,  that  the  law- 
ful construction  and  operation  of  a  railway  in  a  city  does  not  entitle 
the  owner  of  property,  which  Is  damaged  thereby,  to  compensation 
unless  special  damage  is  alleged  and  shown,  and  for  this  purpose 
evidence  is  admissible  to  prove  that  the  damage  was  caused  by  noise, 
smoke  and  dust  and  the  like;  but  these  must  have  resulted  in  actual 
damage,  and  not  merely  in  annoyance  or  Inconvenience. 

District  of  Columbia.— Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct.  Rep.  719. 

Florida—  Fla.  So.  Ry.  Co.  v.  Brown,  1  So.  512,  23  Fla.  104. 

Georgia. — Austin  v.  Augusta  Term.  Ry.  Co.,  108  Ga.  671,  34  S.  E, 
852,  47  L.  R.  A.  755. 
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Illinois.— Stetson  v.  Chic.  ft  Evans.  R.  R.  Co.,  75  111.  74;  Chic.  M. 
ft  St.  P.  R.  R.  Co.  v.  Hall,  90  111.  42. 

Kentucky.— Cosby  ».  Owensboro  4  R.  R.  Co.,  73  Ky.  (10  Bush)  288; 
Short  Route  Trans.  Co.  v.  Fulton,  12  Ky.  L.  Rep.  232. 

IV.  WHEN   INJURY   FROM   SMOKE,   NOISE  OR   VIBRATION  IS 

DUE  TO  NEGLIGENCE  OR  IMPROPER  ACT— ELEMENTS 
OF  SPECIAL  DAMAGE. 

I.  Constituting  ■  Private  Nuisance. 

Where  substantial  injury  is  caused  by  noise,  smoke  and  other  dis- 
turbances, so  far  as  they  are  not  fairly  incidental  to  the  usual  opera- 
tion of  such  railroads,  constituting  a  private  nuisance,  affecting  the 
enjoyment  or  value  of  property,  by  inflicting:  peculiar  injury,  such 
as  is  not  borne  in  common  with  the  property  owners  generally  along 
the  line,  an  action  is  maintainable  for  the  special  damages  Buffered 
by  reason  of  such  nuisance. 

The  basis  of  this  claim  ia  that  the  company  in  such  use  has  tran- 
scended its  legal  rights,  or  has  been  negligent  in  their  exercise,  to- 
the  detriment  of  the  property  holder. 

In  Baltimore  ft  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317, 
an  engine  house  and  repair  shop  of  the  railroad  company,  as  they 
were  used,  rendered  it  impossible  for  the  plaintiff  to  occupy  its  build- 
ing in  comfort  as  a  place  of  public  worship.  The  hammering  in  the 
shop,  the  rumbling  of  the  engines  passing  in  and  ont  of  the  engine 
bouse,  the  blowing  off  of  steam,  the  ringing  of  bells,  the  sounding 
of  whistles,  and  the  smoke  from  the  chimneys,  with  its  cinders,  dust 
and  offensive  odors,  created  a  constant  disturbance  of  the  religions 
exercises  of  the  church. 

It  was  held  that,  for  such  annoyances  and  discomfort  a  court  of  law 
would  afford  redress  by  giving  damages  against  the  railroad  company, 
and  when  the  causes  were  continuous,  courts  of  equity  would  interfere 
and  restrain.  But  see  Seaside  ft  B.  Bridge  El.  R.  Co.  v.  South  Ref. 
Dutch  Church,  83  Hun  143,  31  N.  Y.  Sup.  630. 

And  if  a  railroad  company  uses  for  the  purposes  of  a  terminal  yard, 
a  portion  of  the  street,  over  which  it  has  only,  a  right  of  way,  it  ia 
responsible  for  a  private  nuisance  created  by  reason  of  the  smoke, 
noises  or  vibration  caused  from  such  uses. 

Thus,  in  Penn.  Ry.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  7  Atl.  432,  an 
injunction  was  prayed  to  restrain  a  railroad  company  from  continuing 
to  use  certain  side  tracks,  running  obliquely  from  a  point  on  the 
main  track  along  an  avenue  to  the  company's  depot  property  located 
on  another  street,  for  the  purpose  of  distributing  cars  and  making  up 
the  trains  in  the  freight  and  passenger  business;  from  keeping  loco- 
motives and  cars  laden  with  live  stock  standing  there,  as,  by  reason 
thereof,  the  complainant's  home  was  seriously  impaired  by  the 
smoke  and  noises  and  other  disturbances  occasioned  by  such  uses. 
It  was  held  that  the  primary  privilege  conceded  in  the  grant  to  lay 
the  side  tracks  was  adjudged  to  be  that  of'  passage  only,  and  as  the 
uses  forming  the  subject  of  the  complaint  were  regarded  as  station 
and  terminal  purposes,  and  not  embraced  in  the  concession,  they 
were  unauthorized,  and  from  their  character  constituted  a  nuisance. 
Illinois.— Chicago  P.  4  St.  L.  Ky.  Co.  v.  Leah,  41  HI.  App.  584: 
Rigney  v.  City  of  Chic,  102  111.  64;  Chic,  etc.,  R.  Co.  v.  Darke,  148 
111.  226,  35  N.  E.  750. 

Indiana.— Terre  Haute  ft  I*.  R.  Co.  v.  Bissell,  108  Ind.  113,  9  N. 
F,.  144. 

Kansas.— Atchison  &  N.  R.  Y.  Co.  v.  Garside,  10  Kan.  552;  Omaha, 
H,  4  G.  Ry.  Co.  v.  Doney,  3  Kan.  App.  515,  43  Pac.  831. 

Kentucky.— Louisville  Ry.  Co.  v.  Foster  (Ky.),  50  L.  R.  A.  813. 
See  also,  Louisville  ft  N.  R.  R.  Co.  v.  Glikel,  9  Ky.  L.  Rep.  813; 
Louisville  So.  Ry.  Co.  v.  Cogar,  15  Ky.  L.  Rep.  444. 

Massachusetts.—  Walker  V.  Old  Col.  ft  Newport  Ry.  Co.,  103  Mass. 
10,  4  Am.  Rep.  509. 
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Minnesota—  Rocbette  v.  Railway  Co.,  32  Minn.  201,  20  N.  W.  140, 
1?  Am.  A  Eng.  R.  Cas.  192;  Adams  v.  Railroad  Co.  (Minn.),  36  Am. 
St  Bog.  E.  Caa.  7.  Compare  Lamm  v.  Chic,  St.  P.,  M.  A  O.  Ry. 
Co.,  45  Minn.  71,  47  N.  W.  455,  10  h.  R.  A.  268. 

New  Jersey.— Railroad  Co.  v.  Citj  of  Newark,  10  N.  J.  Eq.  352; 
Thompson  v.  Penn.  Ry.  Co.,  51  N.  J.  L.  42,  15  Atl.  833. 

New  York.—  First  Baptist  Church  v.  Utica  ft  S.  R.  Co.,  6  Barb.  313. 
S.   Negligence  or  Improper  Act  Not  Constituting  ■  Nuisance. 
a.  Negligence. 

So  special  damages  may  be  recovered  for  injuries  arising  from 
smoke,  noise  or  vibration,  as  a  result  of  negligence  or  other  improper 
act,  in  tbe  exercise  of  the  railroad's  legal  rights,  though  not  amount- 


Thus,  in  Florida  Ry.  Co.  v.  Brown  (Fla,),  1  So.  512,  it  is  held  that 
where  an  adjacent  owner  of  real  estate  abutting  on  the  street  of  a 
town  or  city  is  not  the  owner  of  the  soil  to  the  center  of  the  street, 
and  is  not  entitled,  as  against  a  company  laying  a  railroad  on  said 
street  by  proper  authority,  to  recover  damages  for  the  appropriation 
of  the  soil  of  the  street,  or  for  any  incidental  injury  to  his  property 
from  noise,  smoke,  or  like  annoyances,  yet  he  is  entitled  to  the  use 
of  the  street  and  may  recover  damages  for  any  special  injury  he  may 
sustain  by  reason  of  said  railroad  track  being  so  laid  as  to  materially 
abridge  or  curtail  his  use  of  such  street,  or  by  any  negligence  or 
improper  act  in  operating  the  road. 

And  where  the  evidence  shows  negligent  operation,  and  substantial 
damage  to  a  plaintiff's  property,  directly  attributable  to  such  negli- 
gence, it  is  erroneous  for  the  trial  court  to  limit  the  plaintiff's  recov- 
ery to  nominal  damages,  on  the  ground  of  inherent  impassibility  of 
determining  how  much  of  the  damage  was  caused  by  smoke  neces- 
sarily emitted  in  the  careful  operation  of  the  railroad,  and  how  much 
was  caused  by  the  smoke  that  was  due  to  negligent  operation.  Jenkins 
v.  Penn.  R.  Co.  (N.  J.  1902),  51  Atl.  704, 

Connecticut—  Compare  Fritts  v.  N.  Y.  A  N.  E.  R.  Co.,  62  Conn. 
503,  26  Atl.  347. 

New  York.— Drucke  v.  Manhattan  Ry.  Co.,  106  N.  Y.  157,  60  Am. 
Rep.  437. 

Pennsylvania. — Pittsburg  June.    R.    Co.    v.    McCutcheon    (Pa.),    7 
Atl.  146. 
b.  Violation  of  Statute. 

And  where,  by  statute,  the  speed  of  trains  passing  through  cities 
and  incorporated  towns  is  limited  to  a  designated  number  of  miles  per 
hour,  the  railroad  may  be  liable  to  the  owner  of  property  injured  by 
the  vibration  of  the  soil  resulting  in  damage  to  houses  or  buildings, 
as  a  consequence  of  the  train  exceeding  the  prescribed  speed. 

Thus,  in  Porterfield  v.  Bond,  Receiver,  (U.  S.  Cir.  Ct.  S.  D.  Miss. 
1889),  39  Am.  ft  Eng.  R.  Cas.  48,  a  railroad  company  is  declared  to 
be  liable  to  the  owner  of  real  estate,  situated  in  an  incorporated  city 
or  town,  for  damage  and  injury  done  to  his  houses  or  buildings  by 
vibrations  of  the  soil,  where  it  can  be  shown  that  such  damage  and 
injury  is  the  direct  result  of  traveling  at  a  greater  rate  of  speed  than 
six  miles  per  hour,  which  period  is  prescribed  by  statute. 

In  remarking  upon  this  statute  in  the  course  of  the  opinion,  Hill, 
J.,  Bpeaking  for  the  court,  said  :  "I  am  of  opinion  that  the  purpose 
of  the  legislature  in  limiting  the  speed  of  trains  passing  through 
towns  and  cities  to  six  miles  per  hour,  was  for  the  purpose  of  pre- 
venting injuries  to  persons  and  property,  real  and  personal."  Ac- 
cordingly, for  damages  resulting  from  the  increased  speed  the 
Company  was  held  liable, 
c  Arising  in  Connection  with  Acts  of  Trespass. 

And  in  an  action  at  law  for  the  wrong  done  to  abutters,  and  in 
which  past  damages  only  are  sought,  the  elevated  roads  are  by  some 
rulings  held  liable  for  the  noise  of  their  trains,  upon  the  ground  that 
they  are  trespassers,  and  responsible  for  injuries  resulting  from  their 
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wrongful  act.  See  this  treated,  ante,  II,  "What  Amounts  to  a  Tak- 
ing," and  cases  cited.  See  also,  Kane  v.  Railway  Co.,  12S  N.  Y.  164, 
26  N.  E.  278;  Duyckinck  v.  N.  Y.  El.  Ry.  Co.,  125  N.  Y.  710,  26  N. 
E.  765.  Compare  Am.  Bank  Note  Co.  v.  N.  Y.  EL  Ry.  Co.,  129  N. 
Y.  252,  29  N.  E.  302. 

V.  ALLOWANCE  OF  DAMAGES  FOR  FUTURE  INJURIES  ARIS- 
ING FROM  SUCH  CAUSES. 

1.  In  General. 

Conceding-  that  smoke,  noise  and  vibration  may  enter  as  elements 
of  injury  to  property,  in  an  action  for  damages,  the  question  whether 
future,  as  well  as  past  injuries,  may  be  recovered  for  such  causes,  is 
a  point  usually  contested. 

2.  Smoke. 

It  is  laid  down  by  some  courts  that  future  injuries  caused  by  the 
discharge  of  smoke  may  be  considered  in  estimating  the  amount 
which  an  elevated  railroad  company  must  pay  to  an  abutting  property 
owner  for  his  easement  taken  in  order  to  stay  an  injunction. 

Illinois.— Chicago  P.  &  St.  L-.  Ry-  Co.  v.  Leah,  41  III.  App.  584; 
Jones  v.  Chic,  etc.,  R.  R.  Co.,  68  111.  383. 

Iowa .— Sater  v.  Burlington  &  Mt.  P.  P.  R.  Co.,  1  Iowa  386;  Henry 
v.  Dubuque,  etc.,  R.  R.   Co.,  2  Iowa  288. 

Newjerse y.— Lehigh  Val.  R.  Co.  V.  McFarlau,  43  N.  J.  L.  605. 

New  York,— Smith  v.  El.  R.  Co.  (Com.  PI.),  18  N.  Y.  Supp.  132; 
Jones  v.  N.  Y.  h.  R.  Co.,  18  N.  Y.  Supp.  952;  Purdy  v.  Manhattan 
El.  Co.  (Com.  PI.),  3  Misc.  Rep.  50,  22  N.  Y.  Supp.  943;  Sperb  v. 
Metropolitan  R.  Co.,  37  N.  Y.  155,  20 L.  R.  A.  752.  See  also,  Drucker 
v.  Manhattan  El.  R.  Co.,  106  N.  Y.  157;  Kernochan  v.  N.  Y.  El.  R. 
Co.,  128  N.  Y.  559;  Sloan  v.  N.  Y.  El.  R.  Co.,  63  Hun  300,  17  N.  Y. 
Supp.  769;  Stanley  v.  N.  Y.  El.  R.  Co.,  63  Hun  629,  17  N.  Y.  Supp.  931. 

Pennsylvania.— Del.,  etc.,  R.  Co.  v.  Buraon,  61  Pa.  St.  369. 

South  Carolina. — Bowen  v.  Atlantic,  etc.,  R.  R.  Co.,  17  So.  Car. 
574,  14  Am.  &  Eng.  R.  Cas.  332;  White  v.  Charleston  R.  R.  Co.,  6 
Rich.  L.  (S.  Car.)  47. 

But  in  Reming  v.  N.  Y.  L.  &  W.  R.  Co.  (Supr.  Buff.),  7  N.  Y. 
Supp.  516,  the  ruling  seems  to  be  that  where  a  railroad  company 
has  built  a  track  in  a  street  on  which  plaintiff's  property  abuts, 
permanent  depreciation  in  the  value  of  plaintiff's  property  cannot  be 
recovered  in  a  common-law  action,  but  he  must  be  limited  to  a  recov- 
ery of  such  temporary  damages  as  have  accrued  up  to  the  time  of  the 
commencement  of  the  action.  Compare  St.  Louis,  etc.,  R.  Co.  v. 
Mollert,  59  111.  236. 

However,  prospective  damages  arising  from  such  causes  are  not  to 
be  included,  where  they  are  incidental  to  the  running  of  the  train. 
They  ought  to  be  recovered  in  separate  actions. 

Illinois.—  Jones  v.  Chic,  etc,  R.  R.  Co.,  68  111.  383. 

Iowa.—  Sater  v.  Burlington  &  Mt.  P.  P.  R.  Co.,  1  Iowa  386;  Henry 
V.  Dubuque,  etc.,  R.  R.  Co.,  2  Iowa  288. 

New  York.— Seebach  v.  Metropolitan  El.  R.  Co.,  60  N.  Y.  Supr.  Ct. 
(28  Jones  A  S.)  501,  18  N.Y.  Supp.  208.  See  Cunard  v.  Manhattan  R. 
Co.  (Com.  PL),  1  Misc.  Rep.  151,  20  N.  Y.  Supp.  724. 

3.  Noise  and  Vibration. 

A  line  of  cleavage  seems  to  be  drawn  by  some  courts  between  the 
allowance  of  future  damages  where  the  injury  arises  from  smoke,  and 
where  it  is  from  noise  or  vibration.  This  distinction  seems  to  be 
confined  to  those  cases  In  which  the  property  owner  has  merely  an 
easement  in  the  streets  or  highway,  which  easement  extends  to  hav- 
ing the  light  free  from  obstruction  and  the  air  unpolluted,  but  not 
including  an  easement  of  quietude.  Accordingly,  it  is  laid  down  that 
noise  may  be  an  element  of  past  damages  occasioned  by  an  elevated 
railroad  to  abutting  property,  but  it  cannot  be  considered  in  ascer- 
taining the  compensation  to  be  paid  for  the  future  appropriation  of 
the  street  for  railroad  uses.    Bischoff  v.  N.  Y.   EI.  R.   Co.,  138  N.  Y. 
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257,  33  N.  E.  1073;  Diehl  v.  Met.  R.  Co.  (N.  Y.  Supr.),  11  Misc.  Rep. 
14,  31  N.  Y.  Supp.  839. 

But  in  estimating-  special  damage  done  to  the  land  owner,  by  the 
condemnation  of  a  right  of  way  through  his  lands,  a  different  principle 
applies,  and  inconveniences  of  a  permanent  nature,  as  the  rattle  of 
the  trains,  and  blowing  of  whistles,  may  be  considered.  Bowen  v. 
Atlantic,  etc.,  R.  R.  Co.,  17  So.  Car.  574,  14  Am.  &  Eng.  R. 
Cas.  332;  White  v.  Charleston  R.  R.  Co.,  6  Rich.  L.  (S.  Car.)  47. 
Compare  St.  Louis,  etc.,  R.  Co.  v.  Mollert,  59  III.  236.  See  ante, 
subhead  "Condemnation,"  and  cases  cited. 


Commonwealth  v.  Louisville  &  N.  R.  Co.  et  at. 

{Court  of  Appeals  of  Kentucky,  Feb,  ij.  igoi.) 
[66  S.  W.  Rep.  753.] 

Statutory  Requirement  as  to  Running  of  Train*— Construction. 

Ky.  St.  |  772a,  providing  that  all  companies  or  persons  owning  and 
operating  a  railroad  line  or  any  branch  of  any  railroad  in  the  com* 
mon wealth,  the  length  of  which  exceeds  five  miles,  shall  be  required 
to  run  at  least  one  passenger  train  each  way  on  every  day  of  the 
year,  Sundays  excepted,  over  said  line,  being  a  penal  statute,  must 
be  strictly  construed. 
Same  —Compliance — Failure  to  Stop  at  Station. 

Where  a  part  of  a  railroad  was  jointly  operated  by  two  companies, 
the  running  of  one  train  each  way  over  that  part  of  the  road  was  a 
sufficient  compliance  with  the  statute,  though  no  train  stopped  at  one 
station,  and  there  was  thus  a  failure  to  so  operate  the  road  as  to 
accommodate  passengers. 

Appeal  from  circuit  court,  Shelby  county. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  Chesapeake  &  Ohio 
Railway  Company  to  recover  a  fine  and  to  obtain  a  forfeiture 
of  the  charters  of  defendants.  Judgment  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

R.  F.  Peak  and  R.  J.  Breckinridge,  for  the  Commonwealth. 

Willis  &  Willis,  for  appellees. 

GUFFY,  C.  J.  This  is  an  action  instituted  by  the  com- 
monwealth against- the  appellees  seeking  to  recover  judgment 
for  the  sum  of  $300,  and  to  obtain  a  forfeiture  of  the  charters 
of  said  companies,  on  account  of  the  failure  of  said  companies 
to  comply  with  section  772a,  Ky.  St.  So  much  of  said  section 
as  is  deemed  applicable  to  the  case  on  trial  reads  as 
follows:  "That  all  corporations,  companies,  persons  or  asso- 
ciations owning  and  operating  a  railroad  line  in  this  common- 
wealth or  any  branch  of  any  railroad  in  this  commonwealth, 
the  length  of  which  exceeds  five  miles,  shall  be  required  and 
they  are  hereby  directed  to  run  at  least  one  passenger  train 
each  way  on  every  day  of  the  year,  Sundays  excepted,  over 
said  line:  provided,  however,  that  the  operation  of  a  train 
known  as  a  mixed  train,  on  lines  carrying  passengers  and 

2  R  R  R— 15 
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freight  in  the  manner  in  which  both  passengers  and  freight 
are  carried,  if  operated  in  accordance  with  the  provisions  of 
this  act,  shall  be  deemed  a  compliance  therewith."  It  is  far- 
ther provided  "that  any  corporation,  association,  company  or 
person  who  shall  willfully  violate  the  provision  of  this  act, 
shall  be  liable  to  a  forfeiture  of  the  charter  of  the  said  corpo- 
ration, company  or  association,  and  upon  conviction  in  a  court 
of  competent  jurisdiction,  shall  be  lined  not  less  than  $300.00 
for  each  offense,  and  the  failure  of  such  corporation,  com- 
pany, association  or  person  to  run  a  train  either  way  on  any 
day  during  the  year,  Sundays  excepted,  shall  be  considered 
and  treated  as  a  separate  and  distinct  offense."  It  is  further 
provided  that  the  penalties  may  be  recovered  by  indictment 
or  by  information  by  the  county  or  commonwealth's  attorney 
or  by  an  ordinary  suit  for  penalties.  This  action  was  in- 
stituted under  the  provisions  of  the  statute  aforesaid.  The 
defense  may  be  treated  as  a  plea  of  not  guilty.  The  agreed 
facts  show  that  the  line  of  road  specified  in  the  appeal  is  what 
is  known  as  the  "cut  off,"  leaving  the  line  of  what  is  now  the 
Louisville  &  Nashville  Railroad  at  Christiansburg,  and  thence 
to  Shelbyville,  being  a  distance  of  more  than  eight  miles  from 
Christiansburg  to  Shelbyville ;  that  the  line  aforesaid  is  oper- 
ated by  the  appellee  Chesapeake  &  Ohio  Railway  Company: 
that  it  runs  two  trains  each  day  each  way  over  the  said  line, 
but  that  it  will  not  accept  passengers  for  Shelbyville  except  at 
Bagdad,  which  is  east  of  Christiansburg.  We  are  of  opinion 
from  the  testimony  in  the  case  that  the  railroad  is  jointly 
operated  by  the  two  appellees.  It  is  insisted  for  the  common- 
wealth that  the  plain  meaning  of  the  statute  in  question  is 
that  the  railroad  should  be  so  operated  as  to  accommodate  the 
passenger  traffic  between  Christiansburg  and  Shelbyville.  The 
contention  of  the  appellees  is  that  they  have  not  violated  the 
statute  in  question,  and  that  nothing  is  said  in  the  statute  as 
to  carrying  passengers  or  traffic  on  the  line  aforesaid.  Tt 
seems  to  us  that  applying  the  strict  rule  in  penal  actions  to 
the  case  at  bar  justified  the  second  instruction  given  by  the 
court  below,  which  was  to  the  effect  that  if  the  appellees 
really  ran  as  many  as  one  train  each  way  each  day  upon  said 
road  the  jury  should  find  the  defendants  not  guilty.  It  may 
be  that  the  intent  of  the  legislature  was  to  require  the  opera- 
tion of  trains  on  the  roads  indicated  in  the  act  for  the  accom- 
modation of  passengers  and  traffic  thereon,  but  it  is  clear  that 
the  act  in  question  does  not  so  read,  and  under  the  well-set- 
tled rules  of  construction  of  penal  statutes  we  are  not 
authorized  to  hold  that  a  failure  to  so  operate  the  road  as  to 
accommodate  passengers  brings  the  companies  within  the 
purview  of  the  act  in  question,  or,  in  other  words,  subject 
them  to  the  penalty  denounced  by  the  statute  aforesaid. 

Some  reference  is  made  to  the  powers  of  the  railroad  com- 
mission m  regard  to  the  operation  of  railroads.  It  is  also 
argued  that  under  the  law  railroads,  being  common  carriers,. 
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are  bonnd  to  famish  reasonable  facilities  for  passengers  and 
traffic  thereon;  but  neither  of  these  questions  is  before  us  for 
decision,  and  we  expressly  decline  to  give  any  opinion 
thereon.  It  is,  however,  clear  to  us  that  the  appellees  have 
not  violated  the  letter  of  the  statute  aforesaid,  and  it  there- 
fore follows  that  the  judgment  appealed  from  must  be  and  is 
affirmed. 

Holden  v.  Rutland  R.  Co. 

(Supreme  Court  of  Vermont,  Caledonia,  Au£.  »g,  1901.) 

[SO  Atl.  Rep.  10%.] 

Actions  by  Agents— Defenses. 

In  an  action  by  an  agent  for  an  undisclosed  principal  on  a  contract 
made  by  the  agent  in  his  own  name,  any  defense  good  against  the 
principal  is  available  against  the  agent. 

Mileage  Book— Unauthorized  Indorsement  of    Purchaser's   Name    as 
Fraudulent  Alteration,* 

Where  plaintiff  purchased  a  railway  mileage  book,  good  only  for 
the  transportation  of  persons  whose  names  were  enters]  therein  by 
the  selling  agent  of  the  railway  company,  the  unauthorised  entry, 
by  the  buyer,  of  the  name  of  a  person  who  would  have  been  entitled 
to  nse  the  book  if  his  name  had  been  entered  by  the  agent  of  the 
railway,  was  a  fraudulent  and  material  alteration  of  the  contract. 

Exceptions  from  Caledonia  county  court ;  Taft,  Chief  Judge. 

Action  by  D.  F.  Holden  against  the  Rutland  Railroad  Com- 
pany.    Judgment  for  defendant.     Plaintiff  excepts.     Affirmed. 

For  the  nature  of  the  declaration,  which  was  held  sufficient 
on  demurrer,  see  47  Atl.  403,  72  Vt.  1*6. 

Argoed  before  ROWELL,  TYLER,  MUNSON,  START, 
and  WATSON,  JJ. 

Edward  H.  Deavitt,  for  plaintiff. 

Frederick  H.  Barton  and  William  H.  Button,  for  defendant. 

WATSON,  J.  The  mileage  book  in  question  was  purchased 
of  the  defendant's  ticket  agent  at  Burlington  by  the  plaintiff, 
as  the  agent  of  Dana  O.  Coles,  but  the  plaintiff  did  not  make 
known  his  agency  nor  disclose  his  principal.  In  selling  such 
tickets,  the  purchaser's  name  is  required  to  be  signed  to  the 
contract  printed  in  the  back  part  of  the  book.  The  plaintiff, 
being  requested  by  the  ticket  agent  thus  to  sign  the  book  in 
question,  signed  his  own  name  thereto,  instead  of  that  of  his 
principal.  By  force  of  the  contract  it  is  the  duty  of  the  selling 
agent  to  enter  the  purchaser's  name  in  the  front  part  of  the 
book  as  the  person  to  whom  the  ticket  is  issued  and  entitled 
to  transportation  thereon.  In  the  place  for  so  doing  the  sell- 
ing agent  entered  the  name  of  "A.  F.  Holden,"  instead  of 
"D.  F.  Holden,"  the  plaintiff's  name  signed  in  the  back  part 
of  the  book  as  the  purchaser.  The  ticket  was  then  used  by 
the  plaintiff  in  going  from  Burlington  to  Rutland  and  return. 

•See  generally,  7  Rap.  &  Mack's  Dig.  1060  et  Beq. ;  25  Am.  A  Eng. 
Enc  Law  1091  et  seq. ;  9  Cent.  Dig.,  col.  941  et  seq. 


228         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Holden  V.  Rutland  R.  Co 

Upon  his  return  be  gave  the  book  to  Coles,  and  paid  him  for 
the  number  of  miles  used.  About  two  months  afterwards,  the 
plaintiff  hired  the  book  of  Coles,  and,  with  his  daughter, 
attempted  to  go  from  Burlington  to  Rutland  on  another 
journey.  The  daughter's  name  had  then  been  inserted  in  the 
front  part  of  the  book  by  Coles  as  a  member  of  the  purchaser's 
family,  and  a  person  entitled  to  transportation  thereon.  In 
making  this  journey  over  the  defendant's  road,  the  plaintiff 
offered  the  book  for  the  transportation  of  himself  and  daugh- 
ter, bnt  the  conductor  refused  to  accept  it,  and  they  rode  with- 
out paying  fare  to  Rutland,  where  the  plaintiff  was  arrested 
at  the  request  of  the  conductor,  and  detained  for  some  little 
time  before  being  released.  The  plaintiff  claims  that  bis 
name  should  have  been  entered  in  the  front  part  of  the  book 
as  the  person  to  whom  the  ticket  was  issued,  and  that  to 
enter  the  name  of  "A.  F.  Holden"  instead  was  negligence  by 
the  ticket  agent ;  and,  further,  that  the  damages  suffered  by 
the  plaintiff  by  reason  of  the  conductor's  refusal  to  accept  the 
book  for  transportation  were  the  result  of  this  negligence,  for 
which  the  defendant  is  liable.  The  court  below  ordered  a 
verdict  for  the  defendant,  to  which  the  plaintiff  excepted. 
Was  this  error?  is  the  sole  question.  The  plaintiff  purchased 
the  mileage  book  for  Coles,  and  as  his  agent,  but  he  neither 
disclosed  his  agency  nor  his  principal.  In  these  circum- 
stances it  is  a  well-settled  rule  of  law  that  an  action  for  a 
breach  of  contract  not  under  seal  may  be  brought  in  the  name 
of  either  the  agent  or  the  principal, — in  the  name  of  the  agent 
because  he  has  been  treated  by  the  defendant  as  the  other 
party  to  the  contract ;  in  the  name  of  the  principal  because 
be  is  the  person  really  interested  in  the  contract,  for  whose 
benefit  it  was  made,  and  with  whom  it  is  considered  in  law  as 
made.  Dicey,  Parties,  136;  Sims  v.  Bond,  5  Barn.  &  Adol. 
393 ;  Lapham  v.  Green,  9  Vt.  407.  But  that  this  rule  of  law 
shall  not  be  so  exercised  as  to  work  an  injustice  to  the  other 
party  to  the  contract,  other  rules  incident  thereto  are  equally 
well  established.  One  of  these  is  that,  if  the  action  is  brought 
by  the  agent  in  his  own  name,  the  defendant  may  avail  him- 
self of  those  defenses  which  are  good  against  the  agent  who 
is  the  plaintiff  on  record;  also  of  any  defense  that  would  be 
good  against  the  principal  in  whose  interest  the  action  is 
brought.  Dicey,  Parties,  142 ;  2  Smith,  Lead.  Cas.  428.  By 
selling  the  mileage  book  the  defendant  contracted  with  the 
purchaser  to  accept  the  coupons  therein  for  transportation  of 
the  purchaser,  the  members  of  his  family,  members  of  bis 
firm,  or  salesmen  of  the  firm,  whose  names  are  entered  by 
the  selling  agent  of  the  company  in  the  forepart  of  the  book 
as  persons  entitled  to  transportation  thereon;  that  only  the 
psrsons  whose  names  are  thus  entered  are  lawfully  entitled  to 
such  use  of  tbe  book;  that,  in  case  of  any  desired  change  or 
addition  in  the  names  of  such  persons,  the  same  will  be  made 
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on  application  to  the  ticket  agent  at  the  station  where  the 
book  was  sold;  and  that  no  change  in  such  name  or  names 
will  be  made  except  on  application  to  the  ticket  agent  of  thia 
company  from  whom  it  was  purchased,  and  no  change  in 
name  will  be  recognized  unless  made  by  such  agent.  When 
such  a  ticket  is  sold,  the  name  of  the  purchaser  is  required  to 
be  signed  to  the  contract  in  the  back  part  of  the  book;  and 
when  thus  signed,  and  the  ticket  is  accepted  by  him,  he  is 
bound  by  the  terms  of  the  contract.  Rahilly  v.  Railway  Co., 
66  Minn.  153.  68  N.  W.  853;  Krueger  v.  Railway  Co.,  68 
Minn.  445.  71  N.  W.  683,  64  Am.  St.  Rep.  487;  Boylon  v. 
Raih-oad  Co.,  132  U.  S.  146,  10  Sup.  Ct.  50,  33  L.  Ed.  290; 
Fonseca  v.  Steamship  Co.,  153  Mass.  553,  27  N.  E.  665,  12  L. 
R.  A.  340,  25  Am.  St.  Rep.  660;  Drummond  v.  Southern  Pac. 
Co.,  7  Utah,  118,  25  Pac.  733.  When  the  plaintiff  hired  the 
book  to  make  the  journey  in  question,  he  informed  Coles  that 
his  daughter  was  going  with  him,  whereupon  her  name  was 
inserted  in  the  book,  as  before  stated.  Assuming  that  her 
name  might  properly  have  been  there  inserted  as  a  member  of 
the  purchaser's  family,  thereby  entitling  her  to  transportation 
npon  the  ticket,  under  the  provisions  of  the  contract  it  could 
be  done  only  by  the  ticket  agent  at  the  station  where  the 
ticket  was  sold.  Neither  the  plaintiff  nor  Coles  had  any  right 
so  to  insert  it:  Such  tickets  are  usually  sold  at  lower  rates 
than  common  regular  tickets,  and  are  good  for  transportation 
between  all  stations  on  the  road  of  the  company  selling  them. 
Unless  sold  as  good  for  transportation  of  bearer,  such  provisions 
of  the  contract  as  have  been  named  are  reasonable,  material, 
and  important  in  preventing  fraud  upon  the  railroad  company. 
Without  provisions  for  that  purpose,  the  name  of  any  one  in- 
tending to  make  a  journey  over  the  company's  road 'might  be 
inserted  in  a  mileage  book  by  its  owner  or  possessor,  as  he 
saw  fit,  thereby  making  it,  to  all  intents  and  purposes,  good 
for  transportation  of  bearer.  The  insertion  of  the  name  of 
the  plaintiff's  daughter,  therefore,  was  a  material  alteration  of 
the  contract,  and  a  fraud  upon  the  defendant.  Indeed,  her 
name  was  thus  inserted  for  the  express  purpose  of  enabling 
the  plaintiff  to  make  a  fraudulent  use  of  the  ticket.  It  is  an 
established  principle  of  law  that  a  material  alteration  of  a 
written  contract  by  one  of  the  contracting  parties  without  the 
consent  of  the  other,  operates  as  a  discharge  of  the  contract, 
"because,"  says  Lord  Kenyon  in  the  leading  case  of  Master 
v.  Miller.  4  Term  R.  320,  2  Eng.  Ry.  Cas.  669,  "no  man  shall 
be  permitted  to  take  the  chance  of  committing  a  fraud  with- 
out running  any  risk  of  losing  by  the  event  when  it  is  de- 
tected." Chitty,  Cont.  868;  Bigelowv.  Stilpben,  35  Vt.  521; 
Derby  v.  Thrall,  44  Vt.  413,  8  Am.  Rep.  389.  In  Bellows  v. 
Weeks,  41  Vt.  590,  this  rule  is  said  to  be  "founded  in  public 
policy,  and  tends  to  prevent  tampering  with  written  instru- 
ments by  the  parties  who  are  under  a  temptation  to  do  so; 
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the  forfeiture  of  the  original  instrument  operating  in  the 
nature  of  a  penalty." 

This  defense  being  available  in  an  action  brought  by  the 
agent  in  his  own  name,  the  verdict  was  properly  ordered.  Let 
judgment  be  affirmed. 

START,  J.,  concurs  in  the  result. 


Louisville  &  N.  R.  Co.  v.  Carothers. 

(Court  of  Appeals  of  Kentucky,  Dec.  so,  iooi.) 

[65  S.  W.  Sep.  833.] 

Personal   Injuries — Evidence   as  to  Claims  under  Accident   Insurance 
Policies. 

In  an  action  against  a  carrier  to  recover  damages  for  personal 
injuries  received  by  plaintiff  while  a  passenger,  averments  of  the 
answer  showing1  that  plaintiff  was  asserting  claims  for  the  same 
injuries  under  two  accident  policies  which  he  held  were  properly 
stricken  out. 
Evidence  of  Injury  to  Hat  Sustained  after  Accident.* 

It  was  not  competent  to  prove  by  plaintiff  an  injury  to  hie  hat  after 
he  left  the  place  at  which  he  was  injured. 
Evidence  as  to  What  Took  Place  in  Car  at  Time  of  Accident. 

What  took  place  in  the  car   at  the  time  of   the  accident  was  compe- 
tent, as  illustrating  the  severity  of  the  injury. 
Damages — Evidence  of  Plaintiff's  Occupation  and  Accident  Policies. 

The  question  of  plaintiff's  employment  or  of  his  accident  policies 
could  not  be  proved  for   the    purpose   of   defeating'   or  diminishing  a 
recovery. 
Evidence  That  Plaintiff  Continued  to  Draw  His  Salary. 

Defendant  was  properly  allowed  to  prove  that  plaintiff  was  employed 
by  the  government* and  attended  to  his  business  to  such  an  extent  as 

Excessive  Verdict — Punitive  Damages. 

Though  the  verdict  may  seem  too  large  as  compensation,  yet,  as  the 
jury  was  properly  instructed  that  it  might  award  punitive  damages, 
the  verdict  will  not  be  set  aside  as  excessive. 

Agreement  to  Secure  Presence  of  Absent  Witness— Effect  of  Incompe- 
tent Evidence  Not  Removed  by   Withdrawal  of  Right  to  Continu- 

Where  defendant  filed  an  affidavit  for  a  continuance,  showing  the 
absence  of  a  physician  whom  it  had  summoned  as  a  witness,  and  that 
if  present  he  would  testify  that  he  had  examined  plaintiff  and  found 
him  to  be  sound  and  well,  and  plaintiff,  to  prevent  a  continuance, 
agreed  to  secure  the  presence  of  the  absent  witness  when  defendant 
should  be  ready  to  examine  him,  it  was  error,  upon  plaintiff's  failure, 
though  without  his  fault,  to  secure  the  attendance  of  the  absent  wit- 
ness, to  go  on  with  the  trial,  though  plaintiff  then  admitted  the  truth 
of  the  statements  of  the  affidavit  for  a  continuance  and  that  he  was 
sound  and  well  at  the  time  of  the  alleged  examination,  as  plaintiff 
had  already  introduced  testimony  to  show  the  severity  and  permanence 
of  his  injuries,  the  effect  of  which  testimony  could  not  be  removed. 

"As  to  whether  there  may  be  a  recovery  for  remote  damages  in 
actions  for  injuries  to  passengers,  see  5  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  692  et  seq.  ;  9  Cent.  Dig.,  col.  1545  et  seq.  ;  2  Rap.  A  Mack's  Dig. 
567  et  seq. 
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Appeal  from  circuit  court.  Nelson  county. 

"Not  to  be  officially  reported." 

Action  by  A.  R.  Carothera  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

John  S.  Kelley,  for  appellant. 

Geo.  S.  &  Jno.  A.  Fulton,  for  appellee. 

GUFFY,  J.  The  appellee  instituted  this  action  in  the 
Nelson  circuit  court  against  the  appellant,  seeking  to  recover 
$io,ooo  for  injuries  sustained,  as  alleged,  by  the  gross  negli- 
gence and  carelessness  of  the  defendant,  its  agents  and  em- 
ployees, the  particulars  of  which  are  set  out  in  the  petition 
and  amended  petition.  A  demurrer  was  filed  to  the  original 
petition,  but  after  the  amended  petition  was  filed  the  de- 
murrer seems  to  have  been  abandoned.  Various  motions  and 
affidavits  were  made,  having  for  their  object  to  require  the 
plaintiff  to  submit  to  a  physical  examination,  and  asking  for  a 
rule  of  court  appointing  certain  physicians,  and  requiring 
plaintiff  to  submit  to  the  examination,  which  motions  were 
overruled;  but  finally  the  court  selected  one  physician,  and 
allowed  the  defendant  to  select  one  and  the  plaintiff  one,  and, 
we  presume,  the  examination  was  made,  although  none  of  the 
physicians  were  called  to  be  witnesses.  The  answer  may  be 
treated  as  a  traverse  of  plaintiff's  allegations  as  to  injury  in 
any  sum  in  excess  of  $300.  It  is  also  denied  that  defendant 
was  guilty  of  any  negligence.  It  is  further  alleged  that  the 
collision  between  the  two  trains  was  unavoidable.  Plaintiff's 
claim  for  doctor's  bill  was  also  denied.  The  answer  also 
attempted  to  plead  as  a  defense  that  plaintiff  had  an  accident 
policy  entitling  him  to  $30  a  week  from  each  of  two  companies, 
and  that  the  plaintiff,  by  reason  of  his  said  contracts  with  said 
insurance  companies,  had  presented  a  claim  for  insurance 
against  the  damages  sustained  by  him,  and  that  he  was  attempt- 
ing to  collect  the  same;  all  of  which  was  stricken  out,  and  prop- 
erly so.  The  affirmative  averments  of  the  answer  were  denied 
by  reply.  The  defendant  moved  the  court  for  a  continuance 
of  the  cause,  and  by  affidavit  showed  that  Dr.  Peyton  bad 
examined  the  plaintiff  about  the  13th  of  January,  and  that  he 
was  then  sound  and  well,  and  the  affidavit  was  adjudged  to  be 
sufficient  as  to  diligence;  and  it  was  insisted  for  defendant 
that  by  Peyton  it  could  disprove  to  some  extent,  at  least,  the 
character  of  the  injuries,  and  that  they  were  not  permanent, 
all  of  which  seemed  material  to  the  defense.  The  court  in- 
timated a  disposition  to  continue  the  case.  Thereupon  plain- 
tiff guarantied  and  agreed  that  he  would  produce  Dr.  Peyton 
when  the  defendant  desired  to  examine  him.  The  court  then 
overruled  defendant's  motion  for  a  continuance,  and  plaintiff 
was  allowed  to  introduce  proof  conducing  to  show  the  serious 
and  permanant  nature  of  bis  injuries.  After  the  conclusion 
of  plaintiff's  testimony,  he  failed  to  secure  the  attendance  of 
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Peyton,  and  filed  the  affidavits  of  his  attorney,  McKay,  and  of 
his  son,  James  Carothers,  tending  to  show  that  he,  in  good 
faith,  had  attempted  to  procure  the  attendance  of  Peyton,  and 
had,  without  his  fault,  failed,  and  thereupon  admitted  the 
truth  of  the  statement  of  the  affidavit,  and  admitted  that  he 
was  sound  and  well  on  the  13th  of  January,  1900  (he  was  in- 
jured 23d  of  December,  1809);  and  over  defendant's  protest 
the  trial  was  continued,  under  instruction  of  the  court  to  the 
jury  that  they  were  not  to  consider  the  testimony  as  to  any 
suffering  after  the  13th  of  January,  and  that  it  must  be  taken 
as  true  that  he  was  sound  and  well  on  the  13th  of  January, 
1900,  and  the  jury  was  so  instructed  upon  final  hearing-  A 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  $5,000,  and,  defendant's  motion  for  a  new  trial  having 
been  overruled,  it  has  appealed. 

Twenty-four  grounds  for  a  new  trial  are  relied  on.  We 
deem  it  unnecessary  to  notice  in  detail  the  several  grounds 
mentioned.  We  do  not  think  the  court  erred  as  to  the  admis- 
sion or  rejection  of  testimony,  with  the  exception  that  it  was 
not  competent  to  prove  by  plaintiff  the  injury  to  his  hat  after 
he  had  left  the  place  atnvhich  he  was  injured.  What  took 
place  in  the  car  at  the  time  of  the  accident  was  clearly  com- 
petent, as  illustrating  the  severity  of  the  injury. 

The  question  of  plaintiff's  employment  or  his  accident 
policies  could  not  be  proven  for  the  purpose  of  defeating  or 
diminishing  his  right  of  recovery. 

The  defendant  was  properly  allowed  to  prove  the  fact  that 
plaintiff  was  employed  in  the  service  of  the  government,  and 
attended  to  his  business  to  such  an  extent  as  to  receive  his 
salary. 

The  eighteenth  ground  is  that  the  verdict  of  the  jury  is  so 
flagrantly  excessive  that  it  must  have  been  given  under  the  in- 
fluence of  passion  and  prejudice.  It  is  true  that  considering  the 
admitted  fact  that  appellee  was  sound  and  well  within  a  few 
weeks  after  the  injury,  and  the  physical  injury  not  being 
particularly  severe,  if  viewed  from  the  standpoint  alone  of 
compensatory  damages  it  might  be  held  excessive,  notwith- 
standing the  mental  suffering  that  for  awhile,  according  to 
plaintiff's  testimony,  was  very  intense;  and  it  is  hard  to  measure 
such  suffering  in  dollars  and  cents.  It  mast  also  be  remem- 
bered that  the  jury  were  instructed  that  they  might  give  puni- 
tive damages,  and  we  are  clearly  of  the  opinion  that  the  court 
was  authorized  from  the  evidence  to  give  such  an  instruction. 
Incompetent  evidence  allowed  to  be  introduced  may  frequently 
be  withdrawn  from  the  jury  by  instruction,  and  its  admission 
cured,  and  held  not  to  entitle  the  adverse  party  to  a  new  trial. 
It  is,  however,  insisted  with  much  earnestness  and  force  that 
this  case  does  not  come  within  that  rule.  That  here  the 
plaintiff  was  allowed  to  prove  the  extent  and  probable  per- 
manence of  his  injuries,  which  at  the  time  and  under  the 
circumstances  was  competent  evidence,  and  it  was  only  with- 
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drawn  at  tbe  instance  of  the  plaintiff,  and  for  the  purpose  of 
preventing  continuance.  It  is  doubtful  if  the  effect  of  that 
testimony  ever  was  eradicated  from  the  minds  of  the  jury,  and 
we  think  it  quite  probable  that  the  verdict  was  much  larger 
by  reason  of  the  introduction  of  that  testimony  than  if  it  bad 
not  been  beard  at  all.  The  plaintiff  was  not  bound  to  guar- 
anty the  presence  of  Dr.  Peyton.  He  voluntarily  undertook 
to  do  so  in  order  to  procure  a  trial,  or,  in  other  words,  to  pre- 
vent a  continuance.  Having  prevented  a  continuance  by  the 
agreement,  and  having  failed  to  comply  with  bis  undertaking, 
he  should  not  have  been  allowed  to  reap  the  benefits  of  a 
promise  made  and  not  fulfilled.  It  may  be  that  he  had  no 
doubt  but  that  he  could  obtain  the  attendance  of  Peyton,  and 
that  he  did  all  he  could  to  fulfill  his  undertaking,  but  tbe  result 
to  the  defendant  was  the  same.  We  are  of  opinion  that,  upon 
the  failure  of  plaintiff  to  make  good  his  promise,  tbe  cause 
ought  to  have  been  continued.  If  at  the  commencement  of 
the  trial  be  had  admitted  the  truth  of  the  affidavit,  defendant 
would  have  had  no  grounds  of  complaint;  but  this  he  did  not 
do,  but  was  permitted  to  present  the  full  strength  of  his  case 
as  though  he  would  comply  with  his  promise,  which  he  failed 
to  do. 

We  do  not  think  tbe  court  erred  as  to  the  giving  and  refus- 
ing of  instructions.  But  for  the  reason  indicated  tbe  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial  upon 
principles  consistent  with  this  opinion. 


Milligan  v.  Texas  &  N.  O.  R.  Co. 

{Court  of  Civil  Appeals  of  Texas,  Jan.  31,  igoz.) 
[66  S.  W.  Rep.  896.] 

Negligence — Definition. 

A  definition  of  negligence  as  "the  failing  to  exercise   that   degree 
of  care  which  persons  of  ordinary  prudence  would   thus  use  under  the 
same  or  similar  circumstances"  was  correct. 
Carriers  of  Passengers — Negligence — Instructions.* 

In  an  action  against  a  railway  company  for  personal  injuries,  the 
court  defined  negligence  with  reference  to  plaintiff's  acts,  and  also 
defined  the  duty  which  a  railway  owed  its  passengers  as  being  "that 
high  degree  of  care  which  very  prudent  persons  would  use  under  sim- 
ilar circumstances,"  but  did  not  add  that  a  violation  of  this  duty 
would  constitute  "negligence"  on  defendant's  part.  Subsequently 
the  court  naed  the  word  negligence"  with  reference  to  defendant, 
which  plaintiff  claimed  was  calculated  to  mislead  tbe  jury  by  causing 
them  to  measure  defendant's  liability  by  the  definition  of  negligence 
given:  held  that,  as  it  was  not  affirmative  error,  and  could  have  been 
obviated  by  an  instruction  had  one  been  requested,  the  assignment 
of  error  would  not  be  sustained. 

"As  to  the  nature  of  the  liability  of,  and  the  degree  of  care  required 
of,  a  carrier  of  passengers,  see  monographic  note,  1  R.  R.  R.  7,  24  Am. 
4  Eng.  R.  Cas.,  N.  S.,  7. 
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Pleading.* 

In  an  action  against  a  railway  company  for  injuries  sustained  bj 
alighting:  from  a  train,  it  was  not  error  to  reject  evidence  that  there 
were  no  lights  at  tbe  station,  failure  to  provide  lights  not  being: 
pleaded. 

Error  from  district  court,  Liberty  county ;  L.  B.  Hightower, 
Judge. 

Action  by  Calvin  Milligan  against  the  Texas  &  New  Orleans 
Railroad  Company.  From  <a  judgment  for  defendant,  plain- 
tiff brings  error.     Affirmed. 

Thompson  &  Willie,  for  plaintiff  in  error. 

Baker,  Botts,  Baker  &  Lovett  and  Watts,  Chester  &  Ellison, 
for  defendant  in  error. 

GILL,  J.  This  was  an  action  by  plaintiff  in  error,  Calvin 
Milligan,  against  defendant  in  error,  the  Texas  &  New  Orleans 
Railroad  Company,  for  damages  for  personal  injuries  to  him- 
self and  wife,  alleged  to  have  been  caused  by  tbe  negligence 
of  defendant's  agents  and  employees  in  charge  of  one  of  its 
passenger  trains.  The  defendant  pleaded  general  denial  and 
contributory  negligence.  A  trial  before  a  jury  resulted  in  a 
verdict  and  judgment  for  defendant. 

On  September  2,  1900,  plaintiff  and  his  wife  took  pas- 
sage on  one  of  defendant's  passenger  trains  at  the  station 
called  "Crosby"  on  defendant's  line  of  road,  bis  destination 
being  the  station  of  Sheldon,  also  on  defendant's  line.  Shel- 
don was  not  a  regular  stopping  point  for  defendant's  passen- 
ger train,  but  was  only  a  flag  station.  On  the  occasion  in 
question  the  train  on  which  plaintiff  and  his  wife  were  pas- 
sengers, arrived  at  Sheldon  in  tbe  nighttime,  and  stopped  both 
for  the  purpose  of  taking  on  other  passengers  and  allowing 
plaintiff  and  hts  wife  to  alight.  Plaintiff  and  his  wife  left  the 
train  before  it  stopped  at  the  station,  and  while  it  was  still 
moving.  As  a  consequence,  plaintiff  received  some  injuries  and 
bis  wife  had  both  her  legs  cut  off  below  the  knees  by  the  wheels 
of  one  of  the  coaches  of  the  train.  According  to  the  testi- 
mony introduced  by  tbe  defendant,  tbe  plaintiff  and  his  wife 
bad  taken  seats  in  the  smoking  car,  and  so  remained  until  the 
train  neared  the  station  of  Sheldon.  Tbe  porter  then  an- 
nounced the  station  of  Sheldon  as  he  passed  through  and  went 
on  his  way.  The  train  stopped  at  the  station  without  unusual 
movement  or  incident.  The  conductor,  knowing  he  had  two 
passengers  for  that  point,  andnot  seeing  them  alight,  inquired 
for  them,  and,  hearing  nothing  of  them,  asked  the  station 
agent  to  look  out  for  them,  and  the  train  proceeded  on  its 
way.  A  few  minutes  afterwards  plaintiff  and  his  wife  were 
found  on  tbe  ground,  about  400  feet  from  the  point  at  the 
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station,  where  the  train  stopped  to  allow  passengers  to  alight. 
This  distance  from  the  station  is  not  disputed,  and  plaintiff 
admits  that  where  he  was  found  is  where  he  left  the  train,  or 
fell  from  it,  as  he  did  not  move  after  he  fell.  The  allegation 
of  negligence  against  defendant  was  that  when  the  train 
approached  the  station  the  porter  announced  the  station, 
opened  the  door  of  the  car  in  which  plaintiffs  were  seated, 
and  told  plaintiff  and  his  wife  to  get  off  the  train ;  that  plain- 
tiffs, in  obedience  to  this  invitation  or  command,  came  out 
of  the  car  onto  the  platform  thereof,  for  the  purpose  of  getting 
off  the  train,  but  as  they  were  on  the  steps  of  the  train,  and 
just  before  they  attempted  to  alight,  the  train  started  np  with 
a  sudden  jerk,  and  threw  plaintiff  and  his  wife  off,  whereby 
they  were  both  injured.  They  testified  in  support  of  these 
allegations  stating  that  they  had  not  yet  attempted  to  alight, 
but  were  standing  on  the  steps,  and  were  thrown  from  the 
train  by  a  sudden  and  violent  jerk.  As  before  stated,  the 
defendant's  witnesses  testified  that  there  was  no  sudden  or 
violent  jerk,  and  that  nothing  unusual  occurred  in  connection 
with  the  stopping  of  the  train.  To  this  should  be  added  the 
declaration  of  plaintiff's  wife,  when  she  was  first  found  on 
the  ground,  to  the  effect  that  her  husband  told  her  to  follow, 
left  the  train,  and  she  followed  him.  Under  this  state  of  the 
evidence  the  trial  court  submitted  to  the  jury  the  issues  of 
negligence  on  the  part  of  the  defendant  and  of  contributory 
negligence  on  the  part  of  plaintiff  and  his  wife. 

Plaintiff,  by  the  first  assignment  of  error,  assails  the  court's 
definition  of  negligence.  It  was  defined  by  the  court  to  be 
"the  failure  to  exercise  that  degree  of  care  which  persons  of 
ordinary  prudence  would  thus  use  under  the  same  or  similar 
circumstances."  This  is  an  approved  definition  of  the  term, 
and  citation  of  authority  is  unnecessary  in  support  of  its  cor- 
rectness. The  definition  is  assailed  mainly  on  the  ground  that 
a  definition  of  ordinary  negligence  has  no  proper  place  in  the 
charge  of  the  court  in  a  case  of  this  sort,  and  that  its  presence 
misled  and  confused  the  jury.  This  contention  is  based  upon 
the  idea  that  the  use  of  the  word  "negligence"  in  a  subsequent 
portion  of  the  charge,  relating  to  the  duty  of  the  defendant  to 
its  passengers  as  applied  to  the  facts  of  this  case,  led  the  jury 
to  believe  that  no  higher  degree  of  care  was  required  of  the 
company  than  ordinary  care.  The  facts  presented  the  issue 
of  contributory  negligence,  and  required  the  submission  of 
that  issue  to  the  jury.  This  could  not  well  be  done  without 
correctly  defining  contributory  negligence,  and  this  involved 
a  definition  of  negligence  itself.  The  presence  of  the  defini- 
tion is  thus  justified,  though  not  applicable  to  the  duty  im- 
posed by  law  upon  the  defendant.  With  reference  to  this 
duty  the  court  charged  as  follows:  "You  are  charged  that  rail- 
road companies  engaged  in  the  transportation  of  persons  are 
held  to  that  high  degree  of  care  which  very  prudent  persons 
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would  use  under  the  same  or  similar  circumstances,  bat  are 
not  insurers  of  the  absolute  safety  of  their  passengers."  The 
jury  was  thus  plainly  instructed  that  a  different  degree  of 
care  devolved  on  defendant.  In  a  subsequent  portion  of  the  . 
charge,  in  submitting  the  issue  of  defendant's  negligence,  the 
court  used  this  language:  "And  if  yon  further  believe  that 
such  acts  on  the  part  of  defendant's  servants  constituted  negli- 
gence," etc  Plaintiff  contends  that  the  use  of  the  word 
"negligence"  in  this  connection  necessarily  referred  the  jury 
to  the  court's  definition  of  negligence  in  the  former  part  of 
the  charge  as  the  measure  of  the  defendant's  duty,  and  were 
thus  induced  to  hold  it  to  no  more  than  the  exercise  of  ordi- 
nary care.  It  is  true  the  court,  in  prescribing  the  duty  of  the 
company,  failed  to  add,  "And  a  failure  in  this  respect  wonld 
be  negligence  on  the  part  of  the  company,"  but,  having; 
plainly  prescribed  the  duty  of  the  defendant  as  distinct  and 
different  from  that  of  plaintiff  and  his  wife,  we  are  not  in- 
clined to  believe  the  jury  were  misled.  It  was  not  affirmative 
error,  and  the  danger  could  have  been  obviated  by  a  re- 
quested charge,  and  none  was  asked  upon  the  point.  The 
assignment  cannot  be  sustained. 

Plaintiff  also  complains  of  the  language  of  the  court  in  pre- 
scribing the  duty  owed  by  the  company  to  passengers,  but  we 
think  the  complaint  without  merit. 

Plaintiff  further  contends  that  the  court  assumed  as  an 
established  fact  that  he  and  his  wife  were  in  the  act  of  alight- 
ing from  the  moving  train  when  they  fell,  and  that  the  court 
erred  in  so  doing.  The  part  of  the  charge  complained  of  is 
not  susceptible  of  the  construction  sought  to  be  placed  upon 
it  by  plaintiff.  It  is  clear  to  our  minds  that  the  qnestion  was 
left  for  the  determination  of  the  jury. 

Plaintiff  also  complains  of  the  refusal  of  the  trial  court  to 
allow  him  to  prove  that  the  defendant  had  failed  to  provide 
lights  outside  of  the  depot  at  the  station  of  Sheldon,  and  of  a 
charge  that  the  jury  should  not  consider  the  absence  of  such 
lights  in  connection  with  the  question  of  negligence.  The 
failure  to  provide  lights  outside  the  depot  was  not  pleaded  as 
a  ground  of  liability,  and  the  court  did  not  err  in  the  respect 
complained  of. 

We  do  not  deem  it  necessary  to  notice  the  other  assign- 
ments. They  are,  in  effect,  disposed  of  in  the  discussion  of 
those  already  noticed. 

The  evidence  is  ample  to  support  the  judgment  for  defend- 
ant, and,  do  reversible  eiror  being  made  to  appear,  it  is 
affirmed.     Affirmed. 
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(Supreme  Court  of  Wisconsin,  Feb.  18, 1903.) 

[89  N.  W.    Rep.  1*).] 

Duty  to  Stop  at  Station*— Negligence  in  Giving  Signal  to  Start.* 

It  being'  the  duty  of  a  railroad  company  to  stop  at  stations  a  suffi- 
cient length  of  time  for  passengers  to  get  on  and  off,  a  railroad  com- 
pany cannot  escape  liability  for  negligence  in  this  regard  by  showing 
that  its  conductor,  when  he  gave  the  signal  to  start,  was  justified, 
under  the  particular  circumstances,  in  thinking  that  all  the  passen- 
gers had  alighted,  if  a  reasonable  time  for  all  the  passengers  to  get 
off  had  not  in  fact  elapsed. 
.  Sufficiency  of  Time  Allowed  Passenger  to  Alight— Jury  Question. 

Where  plaintiff  was  injured  by  reason  of  defendant's  train,  upon 
which  he  was  a  passenger,  starting  while  he  was  attempting  to  alight 
at  a  station,  there  being  evidence  to  show  that  the  train  was  crowded, 
and  many  people  were  standing  in  the  aisles;  that  the  front  door  of 
the  car  was  locked,  causing  plaintiff  to  lose  time;  and  that  there  were 
other  circumstances  tending  to  delay  passengers  in  getting  off, — the 
question  as  to  whether  a  reasonable  time  was  allowed  for  plaintiff  to 
get  off  was  for  the  jury. 
Alighting  from  Moving  Train,  f 

An  adult  who  knowingly  and   unnecessarily    steps   from  a  railroad 
train  in  motion  is  guilty   of   contributory    negligence   as  a  matter  of 
law. 
Same— Contributory  Negligence — Jury  Question. 

Plaintiff  was  injured  while  attempting  to  alight  at  a  station  at 
night  from  defendant's  vestibuled  train,  which  had  oommenced  to 
move  after  having  stopped.  Plaintiff  and  one  who  was  with  him 
testified  that  they  did  not  know  the  train  waB  moving.  There  was 
other  testimony  that  the  conductor  had  told  plaintiff  to  wait,  and  he 
would  stop  the  train ;  but  the  evidence  as  to  whether  plaintiff  heard 
this,  or  could  have  heard  it  by  exercising  reasonable  care,  was  con- 
flicting: held,  that  the  question  as  to  whether  plaintiff  was  guilty  of 
contributory  negligence  should  have  been  submitted  to  the  jury. 

Cassoday,  C.  J.,  dissenting. 

*As  to  the  care  required  in  setting  down  passengers,  see  mono- 
graphic note,  1  R.  R.  R.  904,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  904; 
Parlier  v.  Southern  Ry.  Co.  (N.  Car.),  23  Am.  A  Eng.  R.  Cas., 
N.  S.,  559;  Indianapolis  St.  Ry.  Co.  v.  Robinson  find.),  23  Am.  A 
Eng.  R.  Cas.,  N.  S-,  628;  Payne  v.  Nashville,  etc.,  Ry.  Co.  {Tenn.), 
22  Am.  A  Eng.  R.  Cas.,  N.  3.,  677;  Cooper  v.  Georgia,  etc.,  Ry.  Co. 
{8.  Car.),  22  Am.  A  Eng.  R.  Cas.,  N.  S„  667;  Appleby  v.  S.  Car. 
AG.  R.  Co.  (S.  Car.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  581. 

ISee  9  Cent.  Dig.,  col.  142  etseq. ;  2  Rap.  A  Mack's  Big.  467 et  aeq. ; 
5  Am.  A  Eng.  Enc.  Law  (2d  Ed. )  664  et  seq. ;  LaPointe  V.  Boston  ft 
M.  R.  R.  (Mass.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  105,  and  foot-note; 
Payne  v.  Nashville,  etc.,  Ry.  Co.  (Tenn.),  22  Am.  A  Eng.  R.  Cas., 
N.  S.,  667;  Cooper  v.  Georgia,  etc.,  Ry.  Co.  (S.  Car.),  22  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  667;  Chicago  A  E- 1.  R.  Co.  v.  Storment  (111.),  21 
Am.  A  Eng.  R.  Cas.,  N.  S.,  116;  Agulino  v.  New  York,  N.  H.  A  H. 
R.  Co.  (R.  I.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  314;  Sanders  v.  South- 
em  Ry.  Co.  (Oa.),  14  Am.  ft  Eng.  R.  Cas.,  N.  S.,  2S1;  Atchison, 
Topeka  A  S.  F.  R.  Co.  v.  O'Melia  (Kan.),  2  Am.  A  Eng.  R.  Cas., 
N.  S.,  257;  Victor  v.  Penn.  R.  Co.  (Pa.),  2  Am.  ft  Eng.  R.  Cas., 
N.  S.,  257,  259;  Jacob  v.  Flint  ft  P.  M.  R.  Co.  (Mich.),  2  Am.  ft 
Eng.  R.  Cas.,  N.  S-,  257;  McDonald  v.  Kansas  City  A  I.  R.  Co. 
(Mo.),  2  Am.  ft  Eng.  R.  Cas.,  N.  S.,  258;  Texas  A  P.  R.  Co.  v. 
Bcckworth  (Tex.  Civ.  App.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  258; 
Onten  v.  North  &  South  St.  R.  Co.  (Ga.),  2  Am.  A  Eng.  R.  Cas.,  N.  S., 
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Appeal  from  circuit  court,  Dane  county;  Robert  G.  Sie- 
becker.  Judge. 

Action  by  John  Walters  against  the  Chicago  &  Northwestern 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
1  plaintiff  appeals.     Reversed. 

This  is  an  action  to.  recover  for  personal  injuries.  The 
plaintiff  was  a  passenger  on  the  south-bound  vestibule  passen- 
ger train  upon  the  defendant's  road,  which  left  the  city  of 
Madison  shortly  after  6  o'clock  p.  m.,  December  9,  1899,  he 
having  a  ticket  for  the  city  of  Oregon,  where  he  lived.  He 
obtained  a  seat  in  the  smoking  car,  which  was  the  first  pas- 
senger car  upon  the  train.  The  car  was  crowded,  many  people 
standing  in  the  aisles.  When  the  train  reached  Oregon,  it 
stopped  opposite  the  platform,  and  the  plaintiff,  with  some 
others,  prepared  to  leave  the  train.  Before  the  plaintiff 
reached  the  vestibule,  however,  at  the  rear  of  the  car,  the 
train  had  started,  and  the  plaintiff  stepped  off  on  the  depot 
platform  while  the  train  was  moving,  and  was  hurt.  The 
plaintiff's  own  evidence  tended  to  show  that  he  sat  five  or  six 
seats  from  the  front  of  the  car;  that  when  the  train  arrived  at 
Oregon  he  started  to  go  ont,  and  first  walked  a  few  steps 
toward  the  front  door  of  the  car,  until  some  passenger  said 
that  it  was  locked ;  that  he  then  turned  around,  and  worked 
his  way  toward  the  rear  door,  through  the  people  standing 
np  in  the  aisles,  making  as  rapid  progress  as  he  could,  and 
passed  into  the  vestibule;  that  no  one  spoke  to  him  that  he 
was  aware  of;  that  he  passed  down  the  steps  and  stepped  off, 
not  knowing  that  the  train  was  moving,  and  first  discovered 
that  fact  when  he  struck  the  platform.  One  C.  A.  Hanan  was 
also  a  passenger  in  the  smoking  car,  and  knew  the  plaintiff, 
and  was  also  desirous  of  getting  off  at  Oregon.  Hanan's  tes- 
timony was  to  the  effect  that  the  aisle  of  the  car  was  crowded, 
and  he  (Hanan)  was  standing  in  the  aisle  near  the  forward 
door  of  the  car.  and  started  for  that  door,  and  found  that  it 

258;  New  Jersey  Traction  Co.  v.  Gardner  (N.  J.),  2  Am.  A  Eng.  R. 
Cas.,  N.  S.,  259;  Lehman  v.  Railroad  Co.  (La.  Ann.),  2  Am.  A  Eng-.  R. 
Cas.,  N.  S.,  259;  Schifflcr  v.  Chicago  ft  N.  W.  Ry.  Co.  (Wis.),  8  Am. 
ft  Eng.  R.  Cae.,  N.  S.,  122;  Chicago,  B.  A  Q.  R.  Co.  v.  Hyatt  (Neb.), 
4  Am.  A  Eng.  R.  Caa.,  N.  S.,  44;  Louisville  A  N.  R.  Co.  v.  Depp 
(Ky.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  440 ;  Blevina  v.  Atchison, 
Topeka,  etc.,  R.  Co.  (Okla.),  2  Am.  ft  Eng.  R.  Caa.,  N.  3.,  329; 
Floytrup  v.  Boston  A  Maine  R.  Co.  (Mass.),  2  Am.  A  Eng.  R.  Caa., 
N.  S.,  274;  Hoehn  v.  Chicago,  P.  A  St  L.  R.  Co.  (111.),  2  Am.  A 
Eng.  R.  Cas.,  N.  8.,  261;  Chicago  A  A.  R.  Co.  v.  Byram  (111.),  2 
Am.  A  Eng.  R.  Cae.,  N.  S-,  261;  Braaher  v.  Houston  Cent.  A.  ft  N. 
R.  Co.  (La.  Ann.),  2  Am.  &  Eng.  R.  Caa.,  N.  8.,  262;  Rothetein  v. 
Penn.  R.  Co.  (Pa.),  2  Am.  A  Eng.  R.  Caa.,  N.  S.,  262;  Bait.  A  O. 
R.  Co.  v.  Meyers  (C.  C.  A.).  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  262; 
Durham  v.  Louisville  ft  N.  R.  Co.  (Ky.),  2  Am.  A  Eng.  R.  Cas.,  N. 
S..  260;  Savannah,  F.  A  W.  R.  Co.  v.  Wall  (Ga.),  2  Am.  A  Eng.  R. 
Cas.,  N.  S.,  260;  Atchison.  Topeka  ft  Sante  Fe  R.  Co.  v.  Hughes 
(Kan.),  2  Am.  ft  Eng.  R.  Caa.,  N.  S.,  248;  McPeak  v.  Mo.  Pac.  R. 
Co.  (Mo.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  226;  Texas  ft  Pac.  R.  Co. 
V.  McLane  (C.  C.  A.),  2  Am.  ft  Eng.  R.  Cas.,  N.  S.,  263. 
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was  locked,  and  then  turned  around,  and  told  Walters  that  he 
could  not  get  out  there,  and  Walters  also  turned  around,  and 
started  for  the  rear  door  of  the  car  about  six  feet  ahead  of  the 
witness ;  that  they  went  along  as  fast  as  they  could,  and  that 
just  as  he  (witness)  got  into  the  vestibule  Walters  was  dropping 
off  the  train ;  that  he  (witness)  met  a  train  hand  in  the  vesti- 
bule, and  the  train  hand  reached  up  to  pull  the  bell  cord,  and 
said,  "Hold  on,  I  will  stop  the  train;"  that  Walters  was  then 
at  the  foot  of  the  steps,  and  witness  said  to  him,  "Hold  on, 
John;  they  wilt  stop  the  train,"  but  just  as  he  said  that  Wal- 
ters was  stepping  off;  that  the  witness  did  not  think  that  the 
train  was  moving  until  the  trainband  told  him.  W.  T.  White, 
the  conductor  of  the  train,  testified  that  there  were  three 
passenger  coaches  and  a  parlor  car  upon  the  train,  and  that 
when  it  reached  Oregon  he  had  just  finished  taking  up  tickets, 
and  got  off  of  the  platform  at  the  rear  end  of  the  train,  and 
walked  forward  to  the  smoking  car,  and  when  he  got  to  the 
rear  end  of  the  smoking  car  he  looked  to  see  if  everybody  had 
gotten  off,  and  thought  all  had,  and  gave  the  signal  to  start  the 
train,  and  got  on  the  steps  of  the  vestibule  at  the  rear  end  of 
the  smoker;  that  he  met  two  or  three  men  in  the  vestibule, 
who  wanted  to  get  off,  and  told  them  to  wait  a  second,  and  be 
would  stop  the  train,  and  stepped  inside  of  the  smoker,  and 
pulled  the  bell  cord,  and  then  found  that  the  men  had  got  off. 
One  H.  D.  Hanson  testified  that  he  was  on  the  platform  at 
Oregon  to  take  this  train  south  to  the  next  station ;  that  be 
waited  nntil  he  thought  that  all  had  got  off,  and  got  on  the 
rear  end  of  the  smoker,  and  as  he  got  into  the  vestibule  he 
met  the  plaintiff  and  another  man,  and  this  other  man  said, 
"Look  out,  John !"  and  the  witness  looked  around,  and  did  not 
see  Walters,  but  saw  only  the  second  man  on  the  steps;  that 
then  the  conductor  said,  "Hold  on,  I  will  stop  the  train,"  and 
pulled  the  bell  cord,  and  the  train  stopped,  and  the  second 
man  got  off;  that  Hanan  spoke  before  the  conductor  did,  and 
that  the  first  he  saw  of  the  conductor  was  when  he  reached 
to  poll  the  bell  rope,  and  that  be  did  not  see  the  conductor 
come  up  the  steps  at  all.  The  night  was  rainy,  and  very 
dark.  The  depot  platform  was  400  feet  long,  and  was  lighted 
by  three  large  kerosene  lamps  on  posts,  one  near  each  end  of 
the  platform  and  one  near  the  middle;  all  being  lighted. 
There  were  also  lights  in  the  station  and  a  light  in  the  roof  of 
each  vestibule.  The  plaintiff  was  well  acquainted  with  the 
station  and  platform  at  Oregon.  At  the  close  of  the  evi- 
dence, the  court  directed  a  verdict  for  the  defendant,  and  from 
judgment  thereon  the  plaintiff  appeals. 

Clancey,  Loverud  &  Gilman,  for  appellant. 

E.  M.  Hyzer,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts).  A  verdict  for  the 
defendant  was  directed  in  this  case  because,  in  the  opinion  of 
the  trial  court,  (1)  there  was  no  evidence  of  negligence  on  the 
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part  of  the  railway  company,  and  {2)  the  evidence  conclu- 
sively showed  contributory  negligence  on  the  part  of  the 
plaintiff.     These  claims  will  be  considered  in  their  order. 

1.  In  granting  the  motion,  the  trial  judge  said:  "It  is  with- 
out dispute  that  the  passengers  had  alighted  from  the  two 
coaches,  so  that  the  conductor  was  warranted  in  concluding 
that  110  more  passengers  were  coming  to  alight  from  the  train 
at  the  time  he  gave  the  signal  to  start,  as  there  was  none  in 
sight  upon  the  vestibule  or  upon  the  steps  from  which  he 
could  have  known  that  other  passengers  were  to  get  off.  I 
think  there  is  nothing  to  show  that  he  was  guilty  of  careless- 
ness in  giving  the  signal  for  that  train  to  start  at  that  time." 
The  idea  in  the  mind  of  the  trial  judge  evidently  was  that  if  the 
conductor,  standing  on  the  platform,  was  warranted  in  sup- 
posing that  all  the  passengers  who  wished  to  get  off  at  Oregon 
had  got  off  when  he  gave  the  signal  to  start  the  train,  then 
the  company  was  not  negligent  It  is  very  manifest  that  the 
court  applied  the  wrong  term.  It  may  be  that  any  reasonable 
person  standing  on  the  platform  where  the  conductor  did 
would  have  been  of  the  opinion  that  all  who  desired  to  leave 
at  Oregon  had  done  so,  but  this  is  not  sufficient.  If  a  reason- 
able time  had  not  in  fact  elapsed  to  enable  all  passengers  to 
get  off  who  wished  to  do  so,  it  was  negligence  to  start  the 
train.  It  is  the  duty  of  a  passenger  carrier  to  stop  its  train  at 
stations  a  sufficient  length  of  time  to  enable  passengers  to  get 
on  or  off  in  the  exercise  of  ordinary  diligence,  and  unless  it 
does  so  it  is  guilty  of  negligence.  1  Fet.  Car.  |  66,  and  cases 
cited.  This  proposition  was,  in  substance,  laid  down  by  this 
court  in  Davis  v.  Railway  Co.,  18  Wis.  17s,  and  has  not  been 
modified  since  that  time.  It  was  there  said  that  it  was  the 
duty  of  a  railway  company  to  stop  the  train  at  the  station 
where  a  passenger  wished  to  alight  a  suitable  and  reasonable 
time  to  enable  him  to  do  so,  "and,  if  they  did  not,  they  were 
certainly  guilty  of  carelessness  and  inattention  to  the  lives  and 
safety  of  the  passengers  desiring  to  leave  the  train  at  that 
place."  The  authorities  in  support  of  this  proposition  are 
so  numerous  that  it  is  embarrassing  to  attempt  to  name  them. 
They  will  be  found  cited  in  Mr.  Fetter's  work  in  the  note  to 
the  section  above  cited,  and  in  a  note  upon  page  576,  5  Am. 
&  Eng.  Enc.  Law  (2d  Ed. ).  Ordinarily,  the  question  whether  a 
reasonable  length  of  time  was  allowed  or  not  is  a  question  for 
the  jury.  It  will  depend  largely  upon  the  surrounding  cir- 
cumstances,— whether  there  are  few  or  many  passengers, 
whether  the  cars  are  crowded  or  not,  whether  the  landing 
place  is  easy  or  difficult,  whether  the  passenger  is  vigorous 
and  active  or  feeble  and  incumbered  with  parcels,  and  many 
other  circumstances  which  will  occur  to  the  mind.  In  the 
present  case  there  were  many  circumstances  present  which 
evidently  bad  a  tendency  to  delay  the  passengers  in  alighting 
from  the  train.  It  was  crowded.  The  aisles  were  full  of 
people  standing  up.     Locomotion  through  the  aisle  was  nee- 
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essarily  slow.  The  front  door  of  the  car  seems  to  have  been 
locked,  so  that  the  plaintiff  and  his  companion,  through  no  fault 
of  their  own,  lost  valuable  time  in  endeavoring  to  get  oat. 
Altogether  the  evidence  was  ample  to  go  to  the  jury  upon  the 
question  whether  the  train  stopped  a  sufficient  length  of  time 
to  enable  passengers  using  ordinary  diligence  to  get  off  in 
safety. 

2.  The  question  of  contributory  negligence  was  also  one  for 
the  jury.  It  is  well  settled  that  an  adult  who  unnecessarily 
steps  from  a  train  which  he  knows  to  be  in  motion  is  guilty 
of  contributory  negligence  as  a  matter  of  law.  Brown  v. 
Railway  Co.,  8o  Wis,  162,  49  N.  W.  807.  But  in  the  present 
case  the  plaintiff  testifies  that  he  did  not  know  the  train  was 
moving  when  be  stepped  off.  While  such  a  statement  might 
well  seem  incredible  if  made  25  years  ago,  it  is  not  now.  It 
is  matter  of  common  knowledge  that  vestibule  trains,  with 
improved  couplers,  and  running  on  a  first-class  roadbed,  fre- 
quently start  so  noiselessly  and  imperceptibly  as  to  attract  no 
notice,  especially  when  the  outside  darkness  prevents  the  pas- 
senger from  noticing  the  fact  by  the  use  of  his  eyes.  In  the 
present  case  both  the  plaintiff  and  the  witness  Hanan  testify 
that  they  did  not  know  the  train  was  in  motion,  and  we  can- 
not say,  as  matter  of  law,  either  that  this  testimony  is  in- 
credible, or  that  they  were  conclusively  guilty  of  negligence  in 
not  knowing  the  fact.  There  is  evidence  that  the  conductor 
met  the  two  men  in  the  vestibule,  and  said,  in  substance,  to 
them,  to  stop  a  moment,  and  he  would  stop  the  train.  Of 
course,  if  the  plaintiff  heard  this,  or  ought,  in  the  exercise  of 
ordinary  care,  to  have  heard  it,  before  he  stepped  from  the 
train,  he  would  be  chargeable  with  knowledge  that  the  train 
was  in  motion ;  but  the  testimony  is  quite  conflicting  on  this 
point.  The  plaintiff  says  no  one  spoke  to  him,  that  be  was 
aware  of.  The  witness  Hanson  testifies  that  Hanan  spoke 
before  the  conductor,  and  said,  "Hold  on,  John!"  while 
Hanan  himself  says  that  just  as  he  spoke  to  Walters  he 
was  stepping  off  from  the  train.  Altogether  it  cannot  be  said 
that  contributory  negligence  was  proven  as  matter  of  law. 
The  plaintiff  was  entitled  to  a  reasonable  time  to  leave  the 
car  under  the  circumstances.  His  testimony  and  that  of 
Hanan  tends  to  show  that  they  proceeded  with  reasonable 
expedition  in  making  their  way  out.  The  court  cannot  say, 
under  the  evidence,  that  the  plaintiff  must  have  known  that 
the  train  was  in  motion,  nor  that  the  plaintiff  must  have  heard 
the  remark  of  the  conductor  or  Hanan  before  be  stepped  off. 
The  issue  in  the  case  should  have  gone  to  the  jury. 
Judgment  reversed,  and  action  remanded  for  a  new  trial. 
CASSODAY,  C.  J.  I  respectfully  dissent  from  the  decision 
of  my  Brethren  in  this  case.  It  is  undisputed  that  the  train 
contained  11  cars,  including  3  coaches  and  a  parlor  car;  that 
the  train  was  crowded;  that  it  reached  Oregon  about  half 
2  R  R  R-16 
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past  6  o'clock  in  the  evening;  that  the  plaintiff  rode  in  the 
smoking  car,  five  or  six  seats  back  from  the  front  door,  and  the 
witness  Hanan  was  seated  near  him ;  that  the  cars  were  well 
lighted;  that  on  approaching  the  station  "Oregon!"  was 
called  ont,  and  the  train  stopped;  that  when  it  stopped  the 
conductor  was  at  or  near  the  rear  end  of  the  train ;  that  he 
got  off  the  train  onto  the  platform  at  the  front  end  of  the 
parlor  car, — that  is  to  say,  the  second  car  from  the  smoker; 
that  several  people  got  off  the  train  at  that  station;  that  the 
conductor  walked  upon  the  platform  from  the  place  where  he 
got  off  to  the  rear  end  or  middle  of  tbe  smoker,  and  then 
partly  back, — in  all  from  90  to  120  feet;  that  he  looked  to  see 
whether  everybody  desiring  to  stop  at  that  station  had  got 
off;  that  when  be  felt  pretty  sure  they  had  he  gave  the  signal 
to  the  fireman  or  engineer  to  go  ahead,  and  the  train  started; 
that  immediately  after  the  train  started  he  got  onto  the  rear 
end  of  the  smoker;  that  be  then  fonnd  two  or  three  men,  in- 
cluding the  plaintiff  and  Hanan,  who  wanted  to  get  off  tbe 
train;  that  he  then  told  them  to  wait  a  moment,  and  he  would 
stop  the  train;  or,  as  Hanan  states  it,  "Hold  on,  I  will  .stop 
the  train;"  that  the  conductor  then  stepped  from  the  plat- 
form into  tbe  car,  and  pulled  the  bell  to  stop  the  train.  Can 
it  be  fairly  said  that  such  facts  tend  to  prove  negligence  on 
the  part  of  tbe  conductor?  Was  he  not  justified  in  giving  the 
signal  to  start  the  train,  when,  so  far  as  be  could  observe,  all 
the  passengers  who  intended  to  get  off  had  done  so?  If  not, 
how  much  longer  was  he  required  to  wait  before  giving  such 
signal?  Is  he  to  be  charged  with  negligence  when  he  delayed 
giving  the  signal  until  after  he  supposed,  from  appearances, 
that  all  bad  left  the  train  who  desired  to  do  so?  True,  tbe 
defendant  is  a  common  carrier,  and  as  such  it  owed  a  duty  to 
tbe  plaintiff  as  a  passenger  at  the  time;  but,  in  my  judgment, 
it  did  not  require  that  the  conductor  should  do  more  than  the 
undisputed  evidence  shows  that  he  did  do.  "To  constitute 
actionable  negligence,  the  defendant  must  be  guilty  of  some 
wrongful  act  or  breach  of  positive  duty  to  the  plaintiff." 
Dowd  v.  Railway  Co.,  84  Wis.  116,  54  N.  W.  27,  20  L.  R.  A. 
527,  36  Am.  St.  Rep.  917. 

2.  Besides,  it  appears  from  tbe  undisputed  evidence  that 
the  plaintiff  walked  down  tbe  steps  of  the  car  without  stopping, 
and  stepped  from  the  bottom  step  off  onto  tbe  platform  while 
the  car  was  in  motion.  True,  be  says  that  he  first  discov- 
ered it  was  moving  after  he  struck  tbe  platform,  and  that  he 
did  not  know  it  was  moving  when  he  left  the  step  of  the  car. 
But  be  was  a  man  50  years  of  age,  and  we  must  assume  that 
be  bad  all  bis  senses,  and  was  a  man  of  ordinary  intelligence; 
and  hence,  in  my  judgment,  he  knew,  or  ought  to  have 
known,  that  tbe  car  was  in  motion,  when  he  stepped  from  it 
onto  the  platform.  He  was  familiar  with  the  station.  He  tes- 
tified that  nobody,  that  he  was  aware  of,  spoke  to  him ;  but  be 
did  not  swear  that  he  did  not  bear  the  conductor  say,  "Hold 
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on,  1  will  stop  the  train;"  nor  that  be  did  not  bear 
Hanan,  who  was  five  or  six  feet  behind  him,  say,  "Hold  on, 
John;  they  will  stop  the  train."  To  cast  upon  the  de- 
fendant the  burden  of  proving  that  the  plaintiff  did  in  fact 
know  that  the  car  was  moving  at  the  time,  and  that  he 
did  not  hear  what  was  so  said  for  his  benefit,  would,  in  my 
judgment,  be  contrary  to  the  welt-settled  rule  of  law,  and 
practically  do  away  with  the  defense  of  contributory  negli- 
gence in  such  a  case.  Davis  v.  Railway  Co.,  l8  Wis.  175; 
Jewell  v.  Railway  Co.,  54  Wis.  610,  12  N.  W.  83,  41  Am.  Rep. 
63;  Brown  v.  Railway  Co.,  80  Wis.  162,  49  N.  W.  807;  Shevlin 
v.  Association,   94  Wis.   183,  68  N.  W.  866,  36  L.  R.  A.  52. 


Le  Blanc  ei  ux.  v.  Sweet  et  al. 

(Supreme  Court  of  Louisiana,  Dec.  16,  /go 

[31  So.  Rep.  766.] 


rier  is  bound  to   exercise    the   strictest    diligence    in 
receiving  a  passenger,  conveying  him  to  his  destination,  and  setting 
him  down  safely  that  the  means  of  conveyance  employed  and  the  cir- 
cumstances of  the  case  will  permit. 
Same— Same — Sams — Burden  of  Proof. 

There  is  a  broad  difference  between  the  obligations  of  a  carrier  to 
a  passenger  and  his  obligations  to  a  third  person  complaining  of 
tort;  the  burden  of  proof  in  the  latter  case,  save  where  otherwise 
provided  by  statute,  resting  upon  the  claimant  to  establish  both  the 
injury  and  the  negligence  which  caused  it,  whereas  in  the  former 
case  it  is  sufficient,  in  order  to  throw  the  burden  of  explanation  on 
the  carrier,  for  the  passenger  suing  on  a  contract  for  personal  car- 
riage to  establish  the  contract,  and  to  show  that  he  has  not  been 
safely  set  down  at  his  destination.  It  is  then  for  the  carrier,  and 
not  the  passenger,  to  show  what  negligence,  and  whose,  prevented 
the  fulfillment  of  the  contractual  obligations  of  the  carrier. 
Sam  a — Same — Sa  m  e— Sa  m  e . 

Where  a  girl  takes  passage  on  a  steamboat,  and  is  drowned  upon 
reaching  the  point  at  which  she  expected  to  leave  the  boat  in  an 
attempt  to  transfer  her  to  a  skiff,  the  burden  of  proof  rests  on  the 
carrier  to  show  that  such  occurrence  did  not  result  from  the  fault  of 
his  officers  or  representatives. 
Same—Same — Same— Transferring  Passenger  to  Skiff.* 

There  is  danger  in  attempting  such  transfer  at   night,    and  whilst 
the  boat  is  in  motion,  of  which  the  carrier  ought  to  be  aware,  and  to 
which  tie  has  no  right  to  subject   an  ignorant  and  inexperienced  pas- 
senger; and  in  so  doing  he  assumes  the  risk  of  the  consequences. 
Death  of  Daughter — Measure  of  Damages. 

The  damages  recoverable  by  the  surviving  parents  for  the  loss  by 
drowning  of  their  daughter,  a  girl  of  16,  may  include  expenses  in- 
curred in  finding  and  burying  the  body,  loss  of  services  and  of  filial 
offices,  as  also  the  amount  which  the  daughter  herself  was  entitled  to 
recover  at  the  moment  of  her  death. 

•See  MilHgan  v.  Texas  4  N.  O.  R.  Co.  (Tex.),  ante,  p.  233,  and 
foot-notes. 
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Liability  for  Negligence  of  Agent. 

Where  an  action  in  damages  is  brought  against  the  owner  and  also 
the  master  of  a  steamboat,  and  it  appears  that  in  the  transaction  out 
of  which  the  action  arose  the  master  was  acting  in  his  representative 
capacity,  the  owner  alone  is  liable. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Acadia;  Con- 
rad De  Baillon,  Jadgc. 

Action  by  Theoville  Le  Blanc  and  wife  against  Daniel  E. 
Sweet  and  others.  Judgment  for  defendants,  and  plaintiffs 
appeal.  ■  Reversed. 

Story  &  Pugh  and  Thomas  R.  Smith,  for  appellants. 

Philip  ].  Chappuis  (John  D.  Grace,  of  counsel),  for  appel- 
lees. 

MONROE,  J.  Plaintiffs,  who  are  husband  and  wife,  sue 
Daniel  E.  Sweet,  as  owner,  and  Henry  L.  Sweet,  as  master 
of  the  stern-wheel  steamboat  Olive,  for  damages  alleged  to 
have  been  sustained  by  reason  of  the  drowning,  through  the 
negligence  of  the  defendants,  upon  the  night  of  July  4,  1898, 
of  their  minor  daughter,  Helen,  a  young  girl  of  16.  The 
defendants  deny  that  they  were  guilty  of  negligence,  and 
allege  that  the  death  of  the  minor  was  brought  about  by  her 
own  imprudence.  It  is  beyond  controversy  that  the  plaintiffs 
reside  upon  the  Bayou  Queue  de  Tortue,  12  miles  above  the 
point  at  which  it  enters  Mermentan  river;  that,  reckoning 
from  the  same  point,  the  town  of  Mermentau  is  situated  about 
12  miles  np,  and  the  town  of  Lake  Arthur,  upon  a  lake  of  that 
name,  about  6  miles  down,  that  river;  that  npon  the  4th  of 
July,  1898,  a  young  man  named  Valsin  States,  with  four  young; 
ladies,  viz.,  his  two  sisters,  Azelda  and  Elizabeth,  Miss  Amanda 
Aube,  and  Miss  Helen  Le  Blanc,  went,  by  skiff,  from  the  Le 
Blanc  residence  to  Lake  Arthur,  to  participate  in  celebrating 
the  day ;  that  at  Lake  Arthur  they  met  Adam  Simon,  who  in- 
vited them  to  return,  as  his  guests,  as  far  as  the  mouth  of  the 
Bayou  Queue  de  Tortue,  on  the  steamboat  Olive,  which  at  the 
close  of  the  day  was  to  carry  a  number  of  excursionists  from 
Lake  Arthur  back  to  the  town  of  Mermentan,  and  that  they 
accepted  the  invitation,  and  boarded  the  boat,  by  which  their 
skiff  was  taken  in  tow;  that  about  10  o'clock  that  night,  and 
on  or  just  before  reaching  the  mouth  of  the  bayou,  a  "slow 
bell"  was  rung,  Valsin  States  got  into  the  skiff,  followed  by 
his  sister  Azelda  and  Miss  Aube  and  then  by  Miss  Le  Blanc, 
and  that  when  Miss  Le  Blanc  got  in  the  three  young  ladies 
were  precipitated  into  the  river,  with  the  result  that  Miss  Le 
Blanc  was  drowned.  With  regard  to  other  facts  and  circum- 
stances there  is  considerable  conflict  in  the  testimony.  The 
theory  propounded  by  the  plaintiffs  is  that  it  was  understood 
between  Adam  Simon  and  the  captain  of  the  boat  that  Simon 
and  his  friends  were  to  be  transferred,  upon  reaching  the 
mouth  of  the  bayou,  to  their  skiff,  and  that,  as  they  were 
about  reaching  that  point,  the  boat  was  slowed  down,  and  the 
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party  were  notified  to  get  into  the  skiff,  the  bow  of  which  was 
held  alongside  the  boat  by  Harrington,  the  fireman,  and  the 
stern  by  Sweet,  who  was  acting  in  the  doable  capacity  of  mas- 
ter and  engineer,  but  that  the  boat,  which  had  been  making 
seven  miles  an  hoar,  was  only  slowed  to  about  half  speed,  and 
that  its  continued  movement,  the  agitation  of  the  water,  and 
the  consequent  tendency  of  the  skiff  to  get  under  the  "guards" 
of  the  boat,  rendered  such  a  mode  of  transfer  exceedingly  dan- 
gerous, especially  at  night';  and  that  the  officers  of  the  boat 
ought  to  have  known,  whilst  Miss  Le  Blanc,  and  some  other 
members  of  the  party,  having  never  before  been  on  a  steam- 
boat, were  ignorant  of,  the  danger.  The  theory  of  the  defense, 
upon  the  other  hand,  is  that  it  was  the  intention  of  the  officers 
of  the  boat  to  make  a  landing  upon  the  river  bank  upon  the 
lower  or  down  stream  side  of  the  mouth  of  the  bayou,  and  that 
whistles  had  been  blown,  signal  bells  rung,  and  the  boat  slowed 
down  with  that  view;  bat  that  the  young  ladies,  of  their  own 
accord,  or  at  the  instance  of  their  escorts,  and  without  the 
knowledge  of  the  officers,  undertook  to  get  into  their  skiff  in 
the  manner  and  with  the  result  as  stated. 

Plaintiffs'  theory  is  supported  by  the  following  positive  and 
affirmative  testimony,  which  we  recapitulate,  in  substance,  to 
wit: 

Adam  Simon  testifies:  That,  his  friends  having  come  by 
skiff  from  their  homes  on  the  Queue  de  Tortae  to  the  town  of 
Lake  Arthur,  he  met  them  at  the  latter  place.  That  the  Olive, 
having  brought  a  party  of  excursionists  (the  witness  among 
them)  from  Mermentau,  and  being  about  to  proceed  farther 
on  Lake  Arthur,  he  took  his  friends  on  board,  and  whilst  on 
board  asked  the  captain  if  he  would  take  them,  as  the  boat 
returned,  to  Mermentau,  and  pot  them  and  him  oS  at  the 
mouth  of  the  bayou,  informing  the  captain  that  they  had  their 
skiff,  asking  him  to  tow  it  to  the  mouth  of  the  bayou,  and 
stating  that  they  would  there  get  into  the  skiff  from  the  boat, 
and  thus  reach  their  homes;  to  all  of  which  the  captain  gave 
his  assent.  That  about  io  o'clock  that  night,  the  party  being 
on  the  boat,  and  the  boat  on  the  way  to  Mermentau,  the  pilot, 
or  some  one  else  connected  with  the  boat,  notified  him  that 
the  month  of  the  bayou  was  "right  around  the  bend,"  and 
that  he  and  bis  party  bad  better  get  ready,  and  that  he  accord- 
ingly took  the  ladies  down  stairs,— i.  e.  from  the  boiler  or  cabin 
deck  to  the  lower  or  main  deck, — in  order  that  they  might  be 
ready  to  get  off.  That  Valsin  States  got  into  the  skiff,  which 
was  alongside,  and  held  it,  and  that  Harrington,  the  fireman 
of  the  boat,  also  held  the  skiff,  at  the  bow,  whilst  Sweet,  the 
captain,  held  it  at  the  stern,  and  that  Harrington  said,  "Get 
in."  That  be  (the  witness)  then  turned  to  speak  to  some  one 
near  him,  and  did  not  observe  how  the  ladies  got  into  the 
skiff,  but  that  he  heard  a  noise,  and  found  that  they  had  fallen 
into  the  river,  and  that  he  and  the  captain  pulled  Miss  Aube 
out,  and  took  her  to  the  engine  room,  whilst  Valsin  got  bis 
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sister  out.  That  he  then  found  that  Miss  Le  Blanc  was 
missing,  and  he  went  into  the  water,  and  swam  around, 
searching  for  her,  but  without  success.  That  at  the  moment 
of  the  accident  the  boat  was  in  the  middle  of  the  river  (which 
is  about  ioo  yards  wide)  immediately  opposite  the  mouth  of 
the  bayou,  with  her  bow  pointed  straight  up  the  river,  and, 
though  the  engines  had  stopped,  was  still  in  motion,  and  "was 
driving  pretty  fast,  so  that  Miss  Aube's  dress  was  flying  through 
the  water,  and  they  had  to  pull  to  get  her  into  the  boat."  The 
witness  further  testifies  that  the  boat  made  no  landing  at  the 
mouth  of  the  bayou,  but  that  when  the  search  for  Miss  Le 
Blanc  was  abandoned  he  and  his  friends  went  off  in  their  skiff. 

Valsin  Stutes  testifies  that  none  told  him  that  it  was  time  to 
go,  but  that  (knowing  it  himself,  as  we  understand  his  testi- 
mony) he  got  into  the  skiff  to  bail  the  water  out;  that  Harring- 
ton unfastened  the  skiff,  and  held  it,  by  a  chain,  at  the  bow, 
whilst  Sweet  held  the  stern,  and  that  Harrington  twice  told 
the  ladies  to  get  in;  that  his  sister  Azelda  and  Miss  Aube 
got  into  the  after-part  of  the  skiff  and  Miss  Le  Blanc  into  the 
forward  part,  and  that  he  is  unable  to  say  how  the  accident 
happened,  save  that  the  skiff  tilted,  and  they  went  overboard; 
that  Sweet  and  Simon  assisted  Miss  Aube  out,  whilst  be  helped 
his  sister;  that  the  boat  was  opposite  the  mouth  of  the  bayou, 
moving  slowly,  though  the  engines  had  been  stopped;  and 
that  there  were  some  waves,  making  the  water  a  little  rough. 

Mrs.  Simon,  who  was  then  Miss  Azelda  Stutes,  testifies  that 
she  and  the  others  went  down  to  get  into  the  skiff  at  the  sug- 
gestion of  Adam  Simon,  and  that  they  found  two  men  holding 
the  skiff,  one  (whom  she  identified  as  Harrington)  by  a  chain 
attached  to  the  bow,  and  the  other  (whom  she  identified  as 
Sweet,  but  only  from  information  obtained  afterwards)  holding 
the  stern,  and  that  Harrington  twice  told  them  to  get  in ;  that 
Valsin  was  already  in  the  skiff,  and  that  she  was  the  first  of 
the  yonng  ladies  to  get  in,  and  was  followed  by  Miss  Aube, 
and  then  by  Miss  Le  Blanc ;  and  that  when  the  latter  got  in 
the  skiff  tilted,  and  they  were  precipitated  into  the  water, 
from  which  she  was  taken  by  her  brother  and  Simon,  and  Miss 
Aube  by  Simon  and  another  man.  She  testified  that  Miss  Le 
Blanc  was  very  heavy,  and  she  gives  it  as  her  opinion  that  if 
Miss  Le  Blanc  had  gotten  in  easily  they  would  not  have  been 
thrown  out,  though  she  also  states  that  she  and  Miss  Aube 
were  standing,  and  that  there  were  some  waves. 

Miss  Elizabeth  Stutes  testifies  that  she  and  the  others  went 
to  the  side  of  the  boat  to  get  into  the  skiff  at  the  suggestion 
of  Adam  Simon,  and  that  there  was  a  man  holding  the  bow  of 
the  skiff  and  another  holding  the  stern;  but  she  does  not  under- 
take to  say  who  the  men  were.  She  further  states  that  she 
was  looking  elsewhere,  and  did  not  see  who  got  into  the  skiff, 
or  the  order  in  which  they  got  in ;  that  her  attention  was 
attracted  only  when  she  beard  them  in  the  water,  and  that  she 
did  not  see  who  took  her  sister  and  Miss  Aube  out. 
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The  theory  propounded  by  the  defendants  is  supported  by 
the  following  testimony,  also  given  in  substance,  to  wit: 

Henry  L.  Sweet  testifies  that  he  was  acting  as  both  master 
and  engineer  of  the  Olive;  that  Simon  bad  asked  him  to  let 
his  party  off  at  Bayou  Queue  de  Tortue,  but  had  said  nothing 
as  to  the  manner  of  debarking,  and  that  he  is  unable  to  say 
that  he  knew  that  they  expected  to  get  ashore  in  their  skiff, 
but  that  be  knew,  because  they  told  him,  that  they  lived 
on  Bayou  Queue  de  Tortue;  that  they  did  not  take  the  skiff 
with  them  on  the  lake,  but  on  the  return  of  the  Olive  to  the 
town  of  Lake  Arthur,  and  before  starting  to  Mermentau,  he 
had  it  made  fast  to  the  port  side  of  the  boat,  and  was  aware 
that  it  was  being  towed;  that  be  notified  the  pilot  that  there 
were  some  ladies  to  be  "let  off"  at  the  mouth  of  the  bayou, 
and,  whilst  be  did  not  tell  him  in  words  to  make  a  landing 
directly  on  the  shore,  it  was  his  intention  that  such  a  landing 
should  be  made  on  the  point  on  the  lower  side  of  the  bayou; 
that  a  short  distance  below  the  point  mentioned  three  whistles 
were  blown,  which  indicated  that  the  boat  was  about  to  make 
a  landing,  and  that,  so  far  as  be  knows,  the  boat  was  proceed- 
ing in  the  ordinary  way  to  make  a  landing,  though  he  does  not 
know  how  she  was  heading  when  the  accident  occurred ;  that 
he  received  a  "slow  bell"  just  before  the  accident,  and  shut 
off  steam  in  part,  but  that  it  is  hard  to  tell  whether  the  speed 
of  the  boat  had  been  diminished,  as  a  boat  will  run  quite 
rapidly,  from  acquired  momentum,  for  a  full  minute  after 
steam  is  shut  off;  that  he  was  still  in  the  engine  room  when  he 
beard  the  screams  which  indicated  that  the  accident  had  hap- 
pened, and  that  he  then  shut  off  steam  entirely,  stopped,  and 
reversed  his  engine,  and  ran  out  and  caught  hold  of  one  of 
the  ladies,  at  the  rear  end  of  the  skiff,  and  that  be  was  among 
the  first  to  get  there;  that  he  did  not  shot  off  steam  after  he 
had  rendered  this  assistance,  but  that  he  then  ran  and  stopped 
his  engine,  which  he  bad  before  reversed;  and  thereafter  be 
does  not  seem  to  know  very  clearly  what  took  place,  as  he  is 
unable  to  tell  bow  long  he  stayed  in  the  engine  room,  or  what 
became  of  the  ladies  who  were  taken  out  of  the  water,  save 
that  they  eventually  went  off  in  their  skiff,  without  his  knowl- 
edge. The  witness  further  states  that  he  considers  it  part  of 
the  duty  of  the  captain  to  see  that  passengers  are  safely  landed, 
but  that  he  usually  has  others  to  attend  to  that  dnty ;  that  on 
the  night  of  the  accident  there  were  employed  on  the  Olive, 
besides  himself,  a  pilot,  a  fireman,  a  negro  cook,  who  also 
acted  as  deck  hand,  and  two  men  (Maignaud  and  Hoffman) 
whom  he  bad  engaged  to  help  him;  that  he  notified  Simon 
about  i  1  minutes  in  advance  that  they  were  approaching  the 
bayou ;  that  the  boat,  at  the  time  of  the  accident,  was  just 
below  the  mouth  of  the  bayou ;  that  the  boiler  is  located  for- 
ward and  the  engine  aft,  with  about  6o  feet  between ;  and  that 
the  skiff  from  which  the  ladies  were  thrown  was  made  fast 
a  little  forward  of  the  middle  of  the  boat.     He  states  that  the 
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guards  of  the  boat  extend  about  4  feet  beyond  the  hull  on  each 
side,  and  are  about  12  or  14  inches  above  the  surface  of  the 
water,  and  that,  as  a  general  thing,  it  would  produce  no  effect, 
other  than  to  lower  the  skiff  in  the  water,  to  force  it  under 
the  guards,  but  that  if  a  person  stepped  into  the  skiff,  and  it 
caught  under  the  guards,  it  would  throw  the  person  out.  He 
further  testifies  that  it  would  have  been  no  trouble  to  make 
a  proper  landing,  and  he  also  says  that  oc  tbe  lower  river  it  is 
quite  customary  to  take  people  off  and  on  by  means  of  skiffs, 
and  it  is  not  dangerous  "if  they  will  only  let  tbe  boat  come 
to  a  standstill." 

Louis  H.  Michon  was  the  pilot  of  the  Olive.  He  testifies 
that  he  was  told  by  Capt.  Sweet,  before  leaving  Lake  Author, 
to  stop  at  the  Queue  de  Tortue,  as  they  had  some  ladies  to 
let  off;  that  be  knew  that,  if  they  had  ladies  to  let  off,  they 
had  to  make  a  landing;  that  after  leaving  Lake  Arthur  Simon 
came  to  the  pilot  house,  and  asked  him  to  stop,  because  he 
had  ladies  to  take  off,  and  that  he  replied  that  he  would  take 
no  orders  from  him,  and  that  he  had  better  go  to  the  captain; 
that  it  was  no  use  to  ask  for  a  "slow  bell,"  but  that  he  did  not 
tell  Simon  that  he  had  already  received  orders  from  Sweet; 
that  when  they  came  near  the  bayou  he  blew  three  whistles, 
for  a  landing,  and  that  he  would  not  have  blown  for  a  stop  in 
the  middle  of  the  river;  that  passengers  are  frequently  trans- 
ferred in  that  way  (i.  e.  from  boat  to  skiff  in  the  river),  but  in 
such  cases  he  gives  one  bell  for  a  stop ;  that  the  boat  must 
always  be  brought  to  a  standstill  before  the  transfer  is 
attempted,  and  that  it  is  dangerous  to  attempt  it  otherwise. 
He  farther  states  that  after  blowing  the  whistle  he  gave  a 
"slow  bell,"  so  that  he  could  bring  the  boat  around,  bow  on, 
to  the  point  below  the  mouth  of  the  bayou,  as  it  would  be 
dangerous  to  make  the  landing  without  doing  so ;  and  that  just 
then  he  heard  a  scream,  to  which  he  did  not  pay  much  atten- 
tion; that  the  scream  was,  however,  followed  by  cries  of  "Stop 
her!  Back  her!  Somebody  overboard!"  that  he  then  rang 
the  bell  to  stop  and  back,  and  that  the  engine  at  once  stopped 
and  backed,  as  the  boat  was  moving,  under  the  slow  bell,  at 
about  2\  miles  an  hour,  and  that  he  was  unable  to  finish 
the  landing,  and  was  obliged  to  let  the  boat  drift  ashore, 
below  the  month  of  the  bayou;  that  he  remained  on  the 
roof  until  the  boat  had  drifted  ashore  and  had  come  to 
a  dead  stop,  and  then  went  below,  and  found  Harrington 
in  the  fireroom,  but  did  not  see  the  young  ladies  in  the 
water,  nor  did  he  see  two  men  holding  one  of  them  in  the 
water;  and  that,  as  between  the  statement,  "One  of  the  girls 
was  still  in  the  water,  and  two  of  the  men  were  holding  her, 
and  1  helped  pull  her  on  the  boat,"  made  by  him  in  giving 
testimony  shortly  after  the  accident,  and  the  one  which  he 
now  makes,  he  stands  by  his  present  statement,  though  made 
some  two  years  later  than  the  other,  because  he  has  had  time 
to  think  over  it.  He  further  testifies  that,  whilst  he  does  not 
know  which  side  the  skiff  was  on,  if  it  was  on  the  left-hand  side 
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coming  up, — the  side  from  which  he  heard  the  screams, — and 
forward,  it  could  have  been  pushed  under  the  guards  by  reason 
of  the  turn  which  the  boat  was  making,  and  that  it  was  a  dan- 
gerous place  to  enter  the  skiff;  and  that,  if  a  person  should 
get  into  it  in  such  a  position,  the  skiff  would  probably  be 
pushed  under  the  guards,  and  the  person  thrown  out,  either 
between  the  skiff  and  the  boat  or  on  the  outside  of  the  skiff, 
but  that  the  skiff  could  be  kept  out  by  a  person  in  it.  He  fur- 
ther testifies  that  the  young  lady  fell  overboard  about  1 50  yards 
below  the  month  of  the  bayou,  and  that  the  Mennentau  runs 
southwest  to  the  sea,  but  is  within  the  ebb  and  flow  of  the 
tide. 

Ed  Harrington  was  the  fireman,  and  testifies  that  he  was 
firing  when  the  accident  took  place;  that  it  is  not  true  that  be 
was  holding  one  end  of  the  skiff  and  Capt.  Sweet  the  other 
when  the  young  ladies  got  in;  that  he  did  not  tell  them  to  get 
in,  or  hear  any  one  else  do  so,  and  that  be  did  not  know  that 
they  were  going  to  get  in ;  that  he  did  not  see  them  fall,  but 
that,  after  they  had  fallen  into  the  water,  he  helped  to  pall  one 
of  them  aboard.  He  also  testifies  that  when  the  whistles  were 
blown  he  shut  off  the  draft  under  the  boiler  and  came  out  of 
the  fire  room  to  see  where  the  landing  was  to  be  made,  and  to 
get  ready  for  it, — handle  the  lines,  etc. ;  and  that  he  was  stand- 
ing in  front  of  the  boiler  when  the  accident  occurred,  the  boat 
being  near  the  middle  of,  and  beaded  directly  up,  the  stream, 
300  or  250  yards  below  the  mouth  of  the  bayou,  and  moving 
at  the  rate  of  about  three  of  four  miles  an  hour  (half  speed), 
with  the  skiff  about  amidships  on  the  port  side;  and  that  as 
they  were  rounding  a  bend  the  skiff  was  pressed  against  the 
tide  of  the  boat. 

John  Wright  testifies  that  he  has  known  Harrington  and 
Sweet  since  he  was  a  child ;  that  just  before  the  accident  he  was 
standing  on  the  boat,  near  the  skiff,  talking  to  Miss  Le  Blanc, 
and  shook  bands  with  her,  and  said,  "Good. night,"  as  she 
stepped  into  the  skiff,  but  did  not  assist  her  in  getting  in ;  that 
the  young  man  Valsin  and  the  other  two  young  ladies  had 
gotten  in,  and  that  Miss  Le  Blanc  then  put  her  foot  on  the  seat 
of  the  skiff  and  "slided  into  the  river' ' ;  that  she  did  not  jump 
into  the  skiff  heavily,  but  was  stepping  lightly,  and  that  the 
skiff  went  under  the  guards,  and  that  "she  just  naturally 
slided";  that  the  boat  was  not  running  at  the  time,  and  that 
he  does  not  know  what  caused  the  accident.  He  further  tes- 
tifies that  he  saw  no  one  holding  the  skiff,  but  that  just  after 
the  accident  he  saw  Harrington  near  the  head  of  the  skiff  and 
Sweet  standing  in  the  middle  of  the  boat,  looking,  as  he  sup- 
posed, "for  the  girl" ;  but  that  he  did  not  see  who  pulled  the 
Toung  ladies  out  of  the  water.  He  also  says  that  he  saw 
Sweet  coming  from  the  engine  room;  that  the  accident 
occurred  about  500  feet  below  the  mouth  of  the  bayou;  that 
the  distance  from  the  deck  of  the  boat  to  the  seat  upon  which 
Miss  Le  Blanc  stepped  was  about  18  inches;  and  that  prior  to 
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the  accident,  as  he  was  talking  to  Miss  Le  Blanc,  he  was  not 
noticing  the  people  around  him. 

There  is  some  other  testimony,  most  of  it  (including  that 
of  a  witness  named  Cousins)  of  a  purely  negative  character, 
which  need  not  be  particularly  commented  on,  the  foregoing 
synopsis  embracing  all  that  we  find  necessary  to  the  solution 
of  the  questions:  (i)  Did  Miss  Le  Blanc  attempt  to  board  the 
skiff  upon  the  invitation  of  the  officers  of  the  boat,  or  by  reason 
of  her  reliance  upon  their  offers  of  assistance,  whether  ex- 
press or  implied,  or  upon  the  faith  of  provision  made  by  them 
with  reference  to  such  attempt?  (2)  Was  the  attempt  dan- 
gerous, and  were  the  precautions  taken  commensurate  with 
the  danger? 

The  irreconcilable  conflict  in  the  testimony  given  by  the 
witnesses  for  plaintiffs  and  defendants,  respectively,  renders  it 
necessary  that  the  whole  should  be  carefully  analyzed  with 
reference  to  the  circumstances  which  led  up  to  and  surrounded 
this  most  lamentable  affair,  and  with  reference  also  to  the 
relation  which  the  several  witnesses  bear  to  the  case,  and  to 
the  litigants. 

Considering,  first  the  circumstances :  Valsin  States,  accom- 
panied by  his  two  sisters  and  the  other  young  ladies,  had  left 
their  homes  on  the  bayou  to  go  to  Lake  Arthur  in  a  skiff, 
which,  being  some  16  or  18  feet  long,  was  quite  large  enough 
to  have  accommodated  a  larger  party;  and  they  expected  to 
return  by  means  of  the  same  conveyance.  In  fact,  so  far  as 
.concerns  the  12  miles  which  separates  the  mouth  of  the  bayou 
from  Miss  Le  Blanc's  residence,  it  is  not  suggested  that  there 
was  any  other  way  for  them  to  return ;  and  as  a  matter  of  fact 
the  survivors  of  the  party  evidently  returned  in  that  way. 
Upon  reaching  Lake  Arthur,  they  found  that  the  Olive  had 
brought  down  from  Mermentau  a  party  of  excursionists,  and 
was  going  to  make  trip  out  on  the  lake,  and,  in  the  evening, 
return  to  Mermentau,  passing  the  mouth  of  the  bayou  on 
which  they  lived.  Upon  the  invitation  of  Simon,  who  was  one 
of  the  excursionists,  but  who  wished  to  return  up  the  bayou 
with  them,  they  boarded  the  boat,  in  order,  no  doubt,  to  en- 
joy the  novelty,  as  some  of  them  had  never  been  on  a  steam- 
boat before;  to  participate  in  the  excursion  on  the  lake;  and 
to  enjoy  that  mode  of  travel,  with  the  company  on  board,  as 
far,  on  their  way  home,  as  the  mouth  of  the  bayou;  nothing 
else  being  contemplated,  however,  but  that  from  the  mouth  of 
the  bayou  they  should  make  the  remainder  of  the  voyage  as 
they  had  come,  by  skiff.  All  this,  we  think,  was  made  known 
to  Capt.  Sweet  when  Simon  asked  him  to  take  the  party  as 
passengers,  and  the  probabilities  strongly  support  the  testi- 
mony of  Simon  to  the  effect  that  it  was  understood  between  him 
and  Sweet  that  when  they  reached  the  mouth  of  the  bayou 
they  would  be  transferred  from  the  boat  directly  into  the  skiff, 
which  the  boat  had  in  tow,  instead  of  being  put  ashore,  only 
that  they  might  then  re-embark  in  the  skiff.     The  former 
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method  of  transfer  is  shown  to  be  quite  common,  is  less  trouble 
to  both  boat  and  passengers,  and,  when  properly  directed,  ii 
accompanied  by  bat  little,  if  any,  more  danger  than  the  other. 
Beyond  this,  we  find  that  when  the  accident  occurred  the  boat 
was  near  the  middle  of  the  river,  with  the  bow  pointed 
straight  up  that  stream,  and,  as  we  conclude,  opposite  to  the 
mouth  of  the  bayou.  It  is  true  that  upon  this  point  the  evi- 
dence conflicts,  some  of  the  witnesses  stating  that  the  boat 
was  then  below  the  mouth  of  the  bayou  from  150  to  250  yards; 
bat  the  physical  fact,  which  is  unquestioned,  that  three  dayi 
later  the  body  of  the  drowned  girl,  as  also  her  umbrella,  were 
found  at  the  very  mouth  of  the  bayou,  taken  in  connection  with 
the  fact  that  the  boat  commenced  backing  almost  immediately 
after  the  accident,  we  consider  conclusive ;  for  there  is  noth- 
ing in  the  record  which  would  lead  us  to  believe  that  the  body 
would  have  drifted  150  or  200  yards  against  the  current  of  the 
river,  and  still  less  to  justify  the  belief  that  two  objects,  differ- 
ing so  entirely  in  form  and  substance  as  a  human  body  and  an 
umbrella,  and  sinking  in  from  40  to  60  feet  of  water,  would 
drift  that  distance  upstream,  and  be  found,  at  the  expiration 
of  three  days,  at  the  same  spot;  and  we  can  well  understand 
that  witnesses  composing  an  excursion  party  returning  at  10 
o'clock  at  night  from  an  all  day  Fourth  of  July  celebration 
would  be  more  likely  to  note  the  position  of  a  boat  from 
which  such  an  accident  had  happened  after  the  excitement 
had  somewhat  subsided  than  at  the  moment.  There  is  no 
doubt  that  the  captain  knew  that  a  party  of  four  ladies  and 
two  men  were  about  to  get  off  the  boat,  for  he  testifies  that 
he  notified  Simon  that  they  were  approaching  the  mouth  of 
the  bayou.  It  is  equally  beyond  question  that  he  considered 
it  the  duty  of  the  captain  to  see  his  passengers  safe  ashore, 
though  he  states  that  some  one  else  usually  represented  him 
in  the  discharge  of  that  duty.  It  appears,  however,  that  the 
Olive,  a  stem-wheel  boat,  about  go  feet  long,  was  that  night 
carrying  some  60  passengers,  and  that  the  officers  and  crew 
consisted  of  the  captain  (who  also  filled  the  berth  of  engineer), 
a  pilot,  a  fireman,  a  negro  cook,  and  two  men  who  are  said  to 
have  placed  their  services,  in  case  of  need,  at  the  disposal  of 
the  captain,— the  one  being  Maignaud,  the  proprietor  of  a 
saloon  in  Mermentau ;  the  other,  Huffman,  occupation  not 
shown, — both  of  whom,  however,  had  remained  on  the  roof, 
near  the  pilot  house,  from  the  time  the  boat  left  Lake  Arthur, 
and  had  received  no  intimation  that  their  services  were 
needed  to  aid  in  the  landing  of  passengers  at  the  Queue  de 
Tortus.  It  seems  clear  that  the  pilot  could  not  have  been 
expected  to  leave  his  wheel  for  that  purpose,  and  it  is  not 
pretended  that  anything  of  the  kind  was  expected  of  the  cook; 
so  that,  if  such  service  was  to  be  rendered,  the  captain  and  the 
engineer,  both  of  whom  were  on  the  main  deck,  from  which 
the  passengers  were  to  get  off,  were  the  men,  and  the  only 
men,  to  render  it.     But,  although  quite  a  number  of  persons 
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had  assembled  on  the  side  of  the  boat  to  see  the  passengers 
get  into  their  skiff,  the  captain  testifies  that  he  was  in  the  en- 
gine room,  and  knew  nothing  of-it,  and  the  engineer  testifies 
that  he  was  in  front  of  his  boiler,  and  was  equally  ignorant. 
Nevertheless  the  captain  was  among  the  first  to  take  hold  of 
Miss  Anbe,  having  for  his  assistant  Adam  Simon,  who  was 
standing  besides  the  skiff  when  she  fell  into  the  water;  and 
Harrington  seems  to  have  been  about  as  promptly  on  the  spot 
to  render  the  same  kind  of  assistance,  either  to  Miss  Aube  or 
to  Miss  States, — the  captain,  according  to  his  version  of  the 
matter,  coming  from  the  engine  room,  3;  feet  away,  and  hav- 
ing first  stopped  to  shot  off  steam  and  reverse  his  engine,  after 
the  yoang  ladies  had  fallen  into  the  river;  and  Harrington 
having  come  from  the  bow  of  the  boat,  a  distance  equally 
great  or  greater.  If  oar  conclusion  as  to  the  place  in  the  river 
at  which  the  accident  occurred  be  correct,  the  boat,  at  the 
moment  of  the  accident,  had  already  passed  the  point  from 
which  to  head  in  to  the  shore  for  the  purpose  of  making  a 
landing,  as  she  was  then  in  the  middle  of  the  river,  heading 
straight  upstream,  with  her  port  side  opposite  the  mouth  of 
the  bayou,  whilst  the  point  at  which  it  is  claimed  that  the 
landing  was  to  have  been  made  was  the  point  or  angle  consti- 
tuting the  lower  shore  of  the  bayou  and  the  left  or  west  bank 
of  the  river.  The  pilot  claims  that  it  was  necessary  to  make 
something  of  a  wide  turn  in  order  to  effect  the  landing,  and 
that  it  would  have  been  dangerous  to  have  done  otherwise, 
though  he  was  going  upstream,  with  plenty  of  water,  and  a 
bluff  bank  to  land  against.  Without  undertaking  to  question 
this  alleged  necessity,  we  do  not  understand  him  to  pretend 
that  it  would  have  been  the  proper  thing  to  have  passed  the 
place  of  landing,  and,  having  turned  his  boat,  to  have 
approached  it  from  the  upstream  side.  He  says,  also,  that  he 
had  blown  his  whistle  three  times,  which  indicated  that  he 
intended  to  make  a  landing,  and  that  he  would  not  have  blown 
it  at  all  for  a  stop  to  let  passengers  off  in  the  river:  and  it  is 
no  doubt  true  that  he  did  blow  his  whistle,  and,  possibly,  three 
times,  but  it  is  also  true,  as  we  think,  that  when  the  accident 
occurred  he  had  passed  the  landing  place,  and,  though  the 
boat  had  been  slowed  down,  she  was  still  in  the  middle  of  the 
river,  with  her  bow  pointing  straight  upstream,  and  her  posi- 
tion gave  no  indication  whatever  that  a  landing  was  contem- 
plated, or  that  anything  else  was  to  be  done  except  slow  down 
the  boat. 

Considering  now  the  opportunities  which  were  afforded  the 
different  witnesses  to  obtain  the  information  which  they  have 
given  on  the  trial  and  their  respective  relations  to  the  case 
and  to  the  litigants,  as  also  some  farther  features  of  the  testi- 
mony given  by  them:  The  four  who  gave  the  affirmative  tes- 
timony to  the  effect  that  Sweet  and  Harrington  held  the  skiff 
whilst  the  young  ladies  got  in,  and  that  Harrington  told  them 
to  get  in,  appear  to  be  entirely  withont  pecuniary  interest,  but. 
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being  actors  and  directly  concerned  in  the  matter  of  their 
transfer  from  the  boat  to  the  skiff,  it  seems  likely  that  they 
should  have  been  able  to  see  better,  and  should  have  paid 
more  attention  to,  the  arrangements  by  which  that  transfer 
was  to  be  effected,  and  should  be  better  informed  concerning 
them,  than  bystanders,  who  took  no  such  part,  and  had  no 
such  interest  at  stake.  Of  the  witnesses  on  the  other  side 
Sweet  is  one  of  the  defendants,  and  Harrington,  the  other,  is 
charged  with  having  actively  participated  in  carrying  out  the 
arrangements  whereby  a  human  life  was  lost,  and,  as  a  result, 
his  employers,  or  former  employers,  are  sought  to  be  made 
liable  for  something  over  $13,000.  Michon,  the  pilot,  gives 
no  testimony  concerning  the  holding  of  the  skiff.  It  may  be 
remarked  here  that  Simon,  together  with  several  other  wit- 
nesses, was  under  the  impression  that  the  engine  had  stopped 
entirely  at  the  moment  of  the  accident,  and  that  in  testifying 
he  gave  it  as  his  opinion  that  the  officers  of  the  boat  had  done 
about  as  well  as  they  could  in  the  attempt  to  make  the  transfer, 
being  unable  to  specify  in  what  particular  they  were  at  fault. 
With  regard  to  the  testimony  of  Wright,  it  seems  to  us  hardly 
likely,  in  view  of  the  fact  that  he  was  so  much  engrossed  in 
conversation  with  Miss  Le  Blanc,  immediately  before  the 
accident,  as  not  to  observe  other  persons  standing  around 
him,  and  of  the  fact  that  the  instant  after  be  had  let  go 
her  band  in  saying  good  night  she  and  two  other  young  ladies 
were  precipitated  into  the  river,  and  the  witness  stood  there, 
as  near  or  nearer  to  them  than  any  one  else,  whilst  they 
straggled  for  their  lives,  and  yet  is  unable  to  say  who  assisted 
either  of  them  onto  the  boat,  that  he  sbonld  be  particularly 
relied  on  when  he  undertakes  to  say  who  was  not  present  at 
the  moment,  or  to  testify — it  being  at  night,  and  there  being 
a  number  of  persons  around  him — that  the  captain  appeared 
upon  the  scene  from  the  engine  room,  rather  than  from  any 
other  place.  His  testimony,  we  think,  is  also  open  to  criti- 
cism on  other  grounds.  Being  asked  which  of  the  officers  he 
saw  after  the  accident,  he  answers,  "Captain  Sweet,"  and  the 
examination  proceeds:  "Q.  Where  was  he?  A.  Standing  on 
the  boat,  about  the  middle  of  the  boat,  when  I  saw  him. 
Q.  What  was  he  doing?  A.  Looking  around  for  the  girl,  I 
suppose.  Q.  He  was  in  the  middle  of  the  boat?  A.  Yes,  sir. 
Q.  You  mean  the  steamboat?  A.  Yes,  sir;  he  was  looking 
across  the  boat.  G.  Did  you  see  Harrington?  A.  Yes.  sir. 
Q.  Where  was  he?  A.  On  the  side  of  the  boat.  Q.  Which 
side?  A.  On  the  Calcasieu  side,  where  the  girl  was  drowned. 
Q.  Near  the  head  of  the  skiff?  A.  Yes.  Q.  Which  way  did 
Capt  Sweet  come  from  when  yon  saw  him  cross  the  boat? 
A.  From  the  engine  room.  Q.  Engine  room?  A.  Yes,  sir. 
Q.  How  long  was  that  after  the  accident?  A.  Just  after. 
Q.  Right  afterwards?  A.  Yes.  *  *  *  Q.  Did  you  see  who 
pulled  the  girls  out  of  the  water?  A.  No,  sir;  I  don't  remem- 
ber who  pulled  them  out. "     The  witness  had  not  stated  that  he 
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saw  Capt.  Sweet  cross  the  boat,  only  that  "he  was  looking 
across  the  boat";  bathe  accepted  the  suggestion  contained 
in  the  question  which  followed,  and,  after  giving  answers 
which  fairly  meant  that  when  he  first  saw  Sweet,  after  the 
accident,  that  officer  was  "in  the  middle  of  the  boat,"  looking 
across  the  boat,  or  around  the  boat,  "for  the  girl,"  as  be  sap- 
poses,  he  undertakes  to  say  that  he  saw  him  coming  from  the 
engine  room.  The  testimony  is  irrational,  and  inconsistent 
with  the  facts.  If  the  witness  first  saw  Sweet  in  the  middle 
of  the  boat,  it  was  a  mere  guess  whether  he  had  come  from 
the  engine  room  or  elsewhere;  but  there  was  no  time  or  occa- 
sion for  him  to  have  been  in  the  middle  of  the  boat  looking 
across  for  the  girl.  There  was  no  doubt  as  to  where  "the 
girl"  was,  and  there  is  as  little  doubt  that  Sweet  was  among 
the  first  to  reach  her,  for  he  and  the  other  witnesses  on  both 
sides  swear  that  he  was;  so  that  "right  afterwards"  (referring 
to  the  accident)  Sweet  was  not  looking  across  the  boat,  but 
was  assisting  in  pulling  the  girl  out  of  the  water, — a  part  of  the 
affair  which  entirely  escaped  the  observation  of  the  witness. 
These  circumstances,  together  with  the  difficulty  which  we 
encounter  in  endeavoring  to  understand  why  this  party  of  two 
men  and  four  young  ladies,  situated  as  they  were,  should  have 
desired  or  attempted  to  leave  the  boat  upon  which  they  had 
been  traveling  without  the  knowledge  or  assistance  of  any  of 
its  officers  or  employees,  added  to  the  fact  that  the  testimony, 
which  we  have  recapitulated,  is  positive  and  affirmative  on 
the  one  side  and  negative  on  the  other,  force  as  to  the  con- 
clusion that  the  captain  and  the  fireman  of  the  boat  were  the 
persons  who  were  in  immediate  charge  of  the  matter  of  her 
transfer  from  the  boat  to  the  skiff  when  Miss  Le  Blanc  lost 
her  life.  Undoubtedly,  she  might  have  been  safely  transferred, 
and  might  still  have  survived,  notwithstanding  that  the  boat 
was  in  motion,  and  notwithstanding  that  she  received  no 
warning  of  the  extreme  danger  which  would  result  in  case  the 
edge  of  the  skiff,  when  she  stepped  in,  should  be  caught  under 
the  guards.  Bat  the  evidence  establishes  beyond  question 
that  in  making  the  transfer  under  such  conditions  she  mast 
necessarily  have  been  subjected  to  danger;  and  it  also  estab- 
lishes that,  although  the  peril  was  one  which  ought  to  have 
been  and  was  known  to  the  officers  of  the  boat,  they  gave  her 
no  warning,  but  held  the  skiff  into  which  she  was  invited  in 
such  a  way  that  when  she  put  her  weight  upon  it  the  side 
nearest  the  boat  was  caught  under  the  guards,  and  she  was 
precipitated  into  the  water.  There  was  and  could  have  been 
no  sufficient  reason  for  making  the  transfer  as  it  was  made, 
since  it  is  conceded  that  it  was  attended  with  a  high  degree  of 
danger,  from  which  it  might  have  been  relieved  in  part,  if  not 
wholly,  by  waiting  until  the  boat  had  stopped;  in  which  case, 
too,  the  probability  of  effecting  a  rescue  would  have  been 
greater,  since,  with  a  boat  moving  at  the  rate  of  even  three  miles 
an  hour,  a  person  falling  into  the  water  at  night  may  be  out  of 
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sight  as  well  as  out  of  reach  before  assistance  can  be  secured, 
whilst  it  might  well  be  otherwise  if  the  boat  were  stationary. 
We  are  of  opinion,  therefore,  that  the  means  provided  by  the 
officers  of  the  Olive  for  effecting  the  transfer  of  their  passen- 
ger Miss  Le  Blanc  were  not  commensurate  with  the  danger 
to  which  she  was  subjected,  and  we  fail  to  find  anything  in  her 
conduct  to  relieve  the  owner  of  the  boat  from  liability  for  the 
consequences.  "Reduced  to  the  simplest  form,  the  rule  may 
be  stated  to  be  that  the  carrier  is  bound  to  exercise  the  strictest 
diligence  in  receiving  a  passenger,  conveying  him  to  his  des- 
tination, and  setting  him  down  safely  that  the  means  of  con- 
veyance employed  and  the  circumstances  of  the  case  will 
permit."  5  Am.  &Eng.  Enc.  Law  (2d  Ed.)  p.  558.  See,  also, 
Lehman  v.  Railroad  Co.,  37  La.  Ann.  707;  Turner  v.  Railroad 
Co.,  Id.  648,  55  Am.  Rep.  514;  Summers  v.  Railroad  Co.,  34 
La.  Ann.  145 ;  Peniston  v.  Railroad  Co.,  Id.  777,  44  Am.  Rep. 
444.  This  rule  states  the  obligation  of  the  contract  entered 
into  by  the  defendants,  when  they  undertook  to  carry  Miss 
Le  Blanc  from  Lake  Arthur  to  the  month  of  the  Bayou  Queue 
de  Tortus.  We  know  that  the  passenger  was  not  set  down 
safely  at  the  place  of  destination,  and  the  defendants  have 
failed  to  show  that  it  was  through  fault  of  hers,  and  not  of 
theirs.  There  is  a  broad  difference,  it  may  be  remarked,  be- 
tween the  obligation  of  a  carrier  to  a  passenger  and  his  obli- 
gation to  a  third  person  complaining  of  a  tort;  the  burden  of 
proof  in  the  latter  case,  save  where  otherwise  provided  by 
statute,  resting  upon  the  complainant  to  establish  both  the  in- 
jury and  the  negligence  which  caused  it.  Such  were  the  cases 
of  Deikman  v.  Steamship  Co.,  40  La.  Ann.  787,  5  South.  76, 
and  some  others,  to  which  we  have  been  referred  by  the 
counsel  for  the  defendants.  Whereas  it  is  sufficient  for  the 
passengers  suing  on  a  contract  for  safe  carriage  to  establish 
the  contract,  and  to  show  that  he  has  not  been  safely  set  down 
at  his  destination,  to  throw  the  burden  of  explanation  on  the 
carrier.  It  is  for  the  carrier,  and  not  the  passenger,  to  prove 
what  negligence,  and  whose,  prevented  the  fulfillment  of  the 
contractual  obligation  of  the  carrier.  Julien  v.  The  Wade 
Hampton,  27  La.  Ann.  377 ;  Patton  v.  Pickles,  50  La.  Ann. 
857,  24  South.  200;  Moses  v.  Railroad  Co.,  39  La.  Ann.  649, 
2  South.  567,  4  Am.  St.  Rep.  231. 

The  amount  of  damages  which  should  be  allowed  in  cases 
of  this  character  always  presents  a  question  of  difficulty.  The 
evidence  shows  that  the  plaintiffs  were  put  to  an  expense  of 
$50  or  more  in  connection  with  the  search  for  the  remains  of 
their  daughter  and  the  burial;  and  beyond  that  they  claim  $900 
as  the  value  to  them,  at  the  rate  of  $1 5  per  month,  of  the  serv- 
ices of  the  deceased  from  the  day  of  her  death  for  a  period 
of  five  years;  $1,000  as  the  value  to  them  of  the  filial 
offices  and  attention  of  the  deceased;  $5,000  as  the  amount 
to  which  the  deceased  herself,  by  reason  of  her  suffering, 
was   entitled  at  the    moment    of   her    death;  and    $5,000 
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as  punitory  damages.  The  daughter  whom  the  plaintiffs 
have  lost  was  an  active  girl,  foil  of  life  and  spirits,  and 
of  great  physical  vigor,  who  assisted  in  the  work  which 
was  required  about  their  country  home;  and  they  might 
reasonably  have  expected  a  continuation  of  that  assistance, 
and  of  the  filial  and  kindly  offices  which  the  deceased, 
as  an  affectionate  daughter,  owed  to  her  parents.  The  plain- 
tiffs are  also  entitled  to  recover  the  amount  which  the  daughter 
was  entitled  to  recover  at  the  moment  of  her  death.  Without 
undertaking  to  attribute  a  specific  amount  to  each  of  these 
elements  of  the  claim  presented,  we  are  of  opinion  that  a  total 
of  $2, 500  should  be  allowed,  and  that  the  claim  for  punitory 
damages  should  be  denied.  There  may  be  some  doubt  as  to 
whether  the  suit  should  not  have  been  brought  by  the  husband 
alone,  but  the  question  has  not  been  raised,  and  would  have 
been  of  no  practical  importance  if  it  had  been.  We  shall  not, 
therefore,  undertake  to  pass  on  it,  but  will  give  judgment  in 
favor  of  both  plaintiffs.  As  to  the  defendants,  it  appears  that 
the  boat  belonged  to  Daniel  E.  Sweet,  and  that  Henry  L. 
Sweet  occupied  the  position  of  master  and  engineer.  Under 
these  circumstances,  we  find  no  reason  for  holding  the  latter 
liable. 

For  these  reasons  it  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  annulled,  avoided,  and  re- 
versed, and  that  there  now  be  judgment  in  favor  of  the  plain- 
tiffs, Theovitle  and  Leonore  Le  Blanc,  and  against  the 
defendant  Daniel  E.  Sweet,  in  the  sum  of  $2, 500,  with  interest, 
as  prayed  for,  and  costs  in  both  courts.  It  is  further  ordered 
and  adjudged  that  in  other  requests  the  demands  of  the  plain- 
tiffs be  rejected. 

Raughlev  et  ux.  v.  West  Jersey  &  S.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  March  j,  igoi.) 
[51  Atl.    Rep.  597.] 
Motive  in  Bringing  Action — Evidence. 

The  motive  of  plaintiffs  in  bringing   an    action    being  immaterial, 
they  showing  a  good  cause  of  action,  evidence  that  they  are  residents 
of  another  state,  and  have  there   brought    action   for   the  same  cause 
of  action,  is  not  admissible  to  show  bad  faith. 
Injury  to  Passenger  While  Alighting — Sudden  Jar,* 

It  is  negligence  for  the  carrier  to  couple  a  switch  engine  to  a  train, 
after  it  has  reached  its  terminus,  while  passengers  are  alighting, 
jarring  it  so  that  a  passenger  is  thrown  down  and  injured,  though 
the  coupling  is  in  the  usual  manner,  and  with  no  more  force  than 
necessary  to  effect  it. 

Mitchell  and  Brown,  JJ.,  dissenting. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 
Action  by  William  C.  Raughley  and  wife  against  the  West 
■See  MiUigao  r.  Texas  ft  N.  O.  R.  Co.    (Tex.),  ante,  p.  233,  and 
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Jersey  &  Seashore  Railroad  Company,  judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 
Geo.  Tucker  Bispham,  for  appellant. 
S.  Morris  Wain  and  John  W.  Wescott,  for  appellees. 
POTTER,  J.  This  is  an  action  by  husband  and  wife  to 
recover  damages  for  injury  to  the  wife,  Lillie  A.  Raughley, 
received  while  alighting  from  a  car  of  the  defendant  com- 
pany. At  the  time  of  the  accident,  and  when  the  snit  was 
brought,  the  plaintiffs  were  residents  of  Berlin,  N.  J.  On 
November  IS,  1898,  Mrs.  Raughley  took  a  train  of  tbe  defend- 
ant from  Berlin  to  Camden.  When  the  train .  reached  the 
terminal  station  in  Camden,  it  stopped,  and  the  passengers 
began  to  leave  the  car.  Mrs.  Raughley  testified  that  she 
arose  from  her  seat,  with  the  other  passengers,  and  walked 
to  tbe  front  of  the  car,  came  out  upon  the  platform, 
faced  to  the  right  to  go  down  the  steps,  and  was  in  the 
act  of  reaching  out  to  take  hold  of  the  handrail  with  her 
left  hand,  when,  by  a  heavy  jar  of  the  car,  she  was 
thrown  violently  forward  against  the  brake  wheel  and  tbe 
handrail  of  the  car,  and  then  back  against,  the  end  of 
the  car,  tbe  result  being  serious  personal  injury.  She  states 
that  she  tried  to  brace  herself,  but  could  not,  and  fell  over 
against  a  lady  who  was  standing  on  the  steps  below  her.  This 
lady,  Mrs.  Bishop,  stood  with  her  niece,  Deborah  Anderson,  on 
the  lower  steps  of  the  platform.  Mrs.  Bishop  describes  the 
event  as  "a  sudden  jar," — "severe  enough  to  throw  my  niece 
and  myself."  She  caught  her  niece  with  one  hand,  and  held 
on  to  the  rail  with  tbe  other,  in  order  to  save  herself.  Miss 
Anderson  testifies,  "As  we  were  getting  off  there  was  a  very 
sudden  jar,  and  it  threw  me  nearly  off  my  feet,  and  I  would 
have  fallen  if  my  aunt  had  not  caught  me."  She  said  it  was 
a  very  bad  jerk.  Mrs.  Raughley  is  the  only  witness  who 
attempts  to  assign  any  cause  for  the  shock  or  jar.  She  states 
that  after  she  was  down  on  the  platform  she  saw  that  a  loco- 
motive bad  been  run  in  against  the  end  of  the  train.  It  is 
averred  in  the  plaintiff's  statement  of  claim  that  the  defend- 
ant, by  its  servants,  negligently  and  carelessly  ran  its  shifting 
engine  against  the  car  in  which  plaintiff  was  riding.  The 
testimony  upon  the  part  of  the  plaintiff  as  to  the  jar,  and  the 
effect  produced  by  it,  is  not  directly  contradicted  by  the  de- 
fendant. The  men  employed  on  the  train  and  on  the  shifting 
engine  were  called,  but  testified  substantially  to  the  general 
method  of  doing  their  work,  and  to  the  effect  that  they  had  no 
knowledge  of  the  accident  to  Mrs.  Raughley  at  the  time.  The 
conductor  testified  that  he  assisted  passengers  off  between  the 
first  and  second  cars,  and  the  brakeman  performed  the  same 
service  between  the  two  rear  cars.  Mrs.  Raughley.  was  alight- 
ing from  the  platform  at  tbe  front  of  the  third  car,  where 
there  was  apparently  no  employee  of  the  defendant  in  attend- 
ance who  saw  what  happened.  The  trial  judge  instructed  the 
2  R  R  R— 17 
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jury  that  unless  they  believed  from  the  evidence  that  there 
was  such  a  jar,  and  that  it  was  caused  in  the  manner  described 
by  Mrs.  Raughley,  the  verdict  must  be  for  the  defendant,  even 
though  they  might  believe  that  it  was  caused  by  some  other 
negligent  act  of  defendant's  servants;  so  that  the  fact  of  the 
accident  and  its  cause  was  left  squarely  to  the  jury.  The 
verdict  must  be  considered  as  establishing  the  fact  substan- 
tially in  accordance  with  the  plaintiff's  claim. 

The  first  and  second  assignments  of  error  are  to  the  refusal 
of  the  learned  trial  judge  to  admit  evidence  of  the  fact  that  the 
plaintiffs  had  brought  an  action  against  the  defendant  com- 
pany in  the  courts  of  New  Jersey  for  the  same  cause  of  action. 
The  fifth  assignment  alleges  error  in  the  refusal  of  the  court 
to  charge  the  jury,  in  effect,  that  the  fact  that  plaintiffs  were 
residents  of  New  Jersey  was  to  be  taken  into  consideration,  to 
determine  whether  the  action  is  brought  in  good  faith ;  and 
if  they  should  believe  that  it  was  not,  the  verdict  should  be 
for  the  defendant.  We  cannot  see  any  merit  in  either  of  these 
assignments.  If  the  plaintiffs  showed  a  good  cause  of  action, 
the  motive  which  inspired  them  to  bring  the  suit  was  imma- 
terial, and  was  not  open  to  inquiry.  Their  cause  mast  stand 
or  fall  upon  the  evidence,  and  the  law  applicable  thereto. 
Our  courts  are  open  to  the  citizens  of  New  Jersey.  How  then 
can  any  lack  of  good  faith  be  imputed  to  them  from  the  mere 
fact  of  the  submission  of  their  claims  to  the  decision  of  our 
tribunals?  Something  more  than  this  must  be  shown  to  justify 
any  inference  of  bad  faith.  These  assignments  cannot  there- 
fore be  sustained. 

The  third  specification  of  error  raises  the  substantial  ques- 
tion in  this  appeal.  The  defendant,  by  its  third  point,  re- 
quested the  trial  court  to  charge  that,  "The  fact  that  the 
plaintiff,  Lillie  A.  Raughley,  was  thrown  against  the  iron 
brake  and  fender  of  the  car  is  not  of  itself  sufficient  evidence 
to  justify  the  jury  in  finding  that  the  shifting  engine  was 
coupled  to  the  passenger  coach,  from  which  the  said  plaintiff 
was  alighting,  in  a  negligent  or  careless  manner."  This  point 
was  evidently  based  upon  the  idea  that  there  conld  be  no 
recovery  unless  the  act  of  coupling  was  performed  in  an 
unusual  or  extraordinary  manner;  and  that,  if  no  more  force 
was  used  than  was  necessary  to  effect  the  coupling,  there 
could  be  no  liability  for  the  act.  The  trial  judge,  upon  the 
other  hand,  instructed  the  jury  that  if  they  found  from  the 
evidence  that  the  shifting  engine  was  run  against  the  train 
with  improper  force,  and  thus  jolted  it  while  the  passengers 
were  getting  off,  the  act  would  be  negligence.  Under  the  de- 
fendant's theory,  negligence  could  only  arise  from  the  manner 
of  the  performance  of  the  act,  without  regard  to  the  time  and 
place.  Under  the  rule  laid  down  by  the  trial  court,  the  jury 
were  at  liberty  to  find  negligence  as  the  result  of  attempting 
to  make  the  coupling  while  the  passengers  were  in  the  act  of 
flighting  from  the  car.     The  train  having  reached  its  terminus. 
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and  being  at  a  standstill,  it  was  the  duty  of  the  defendant 
company  to  give  the  passengers  sufficient  time  to  alight  in 
safety  before  removing  the  train  from  the  station.  If  the  car 
was  jolted  or  jarred  or  moved,  as  a  result  of  the  attempted 
coupling,  the  effect  was  precisely  the  same  as  in  the  more 
usual  case  of  the  starting  of  a  train  while  the  passengers  are 
getting  off.  It  is  well  settled  that  under  such  circumstances 
passengers  are  entitled  to  reasonable  time  to  leave  the  cars  in 
safety.  Railroad  Co.  v.  Kilgore,  32  Pa.  292,  72  Am.  Dec.  787 ; 
Railroad  Co.  v.  Peters,  116  Pa.  217,  9  Atl.  317.  And  in  Rail- 
road Co.  v.  Lyons,  129  Pa.  119,  18  Atl.  759,  the  present 
chief  justice  said:  "It  was  the  duty  of  the  company  to  give 
him  a  reasonable  time  to  leave  the  train  at  the  place  of  his 
destination,  and  it  was  his  duty  to  use  reasonable  diligence 
and  care  in  getting  off  there."  There  is  no  criticism  in  this 
case  of  the  manner  in  which  Mrs.  Raughley  left  the  train, 
and  nothing  to  indicate  undue  delay  or  lack  of  proper  care 
upon  her  part.  Nor  is  there  any  room  for  a  distinction  be- 
tween the  measure  of  duty  owing  to  passengers  alighting  at 
the  terminal  point,  as  compared  with  that  required  at  inter- 
mediate stations.  It  is  manifest  that  the  sudden  jarring  or 
jolting  of  a  train  while  passengers  are  rightfully  passing  out 
of  the  cars  is  liable  to  cause  accidents,  and  under  such  cir- 
cumstances the  act  may  properly  be  deemed  negligence.  We 
cannot  therefore  agree  with  the  appellant's  theory  that  there 
can  be  no  recovery  unless  it  were  shown  that  the  shifting  en- 
gine was  coupled  to  the  passenger  coach  in  a  negligent  or 
careless  manner,  unless  by  that  is  meant  coupling  in  such  a 
manner  as  to  move  or  jar  the  car.  If  by  the  coupling  of  the 
shifting  engine  the  car  was  so  moved  as  to  cause  the  plaintiff 
to  fall  against  the  brake  and  receive  the  injury  described,  the 
duty  which  the  defendant  owed  to  its  passenger  was  violated. 
The  cases  of  Herstine  v.  Railroad  Co.,  151  Pa.  252,  25  Atl.  104, 
and  McCloskev  v.  Railroad  Co.,  156  Pa.  254,  27  Atl.  246,  cited 
by  appellant,  are  not  in  point.  In  both  these  cases  the  plain- 
tiff was  a  passenger  seated  in  the  car,  which  was  waiting  on 
the  track  to  be  coupled  to  the  train  which  was  to  carry  him 
to  his  destination.  The  coupling  of  the  car  in  these  cases  was 
therefore  a  necessary  incident  to  the  journey,  and  the  railroad 
company  owed  to  the  passenger  only  the  duty  of  performing 
the  operation  of  coupling  with  due  care  and  without  negli- 
gence. If  thus  performed,  there  could  be  no  liability  for  in- 
juries that  might  result  to  the  passenger.  Believing  that  in 
the  present  case  the  trial  judge  applied  the  true  rule  of  law, 
we  must  therefore  overrule  the  third  and  seventh  assignments 
of  error. 

The  fourth  and  sixth  specifications  were  not  pressed  at  the 
argument,  and  do  not  therefore  require  discussion. 

The  judgment  is  affirmed. 

MITCHELL  and  BROWN,  JJ.,  dissent. 
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{Supreme  Court  of  Minnesota,  Feb.  7,  igoi.) 
[88  N.  W.    Rep.  994.] 

Carrier — Injury  to  Paswmger — Question  for  Jury.* 

In  an  action  by  a  passenger  on  a  railway  train  for  damages  on 
acconnt  of  personal  injuries  sustained  while  attempting  to  alight 
from  the  car,  held,  that  it  was  a  question  of  fact  for  the  jury  whether 
the  defendant  was  guilty  of  negligence  in  announcing  the  station 
and  opening  the  car  doors,  and  then  immediately  stopping  the  train 
at  a  railway  crossing,  without  warning  the  passengers  in  some 
practical  way  that  the  first  stop  would  be  at  the  crossing;  and,  fur- 
ther, that  the.  question  of  the  plaintiffs  contributory  negligence  in 
the  premises  was  also  one  of  fact  for  the  jury. 

(Syllabus  by  the  Court.} 

Appeal  from  district  court,  Freeborn  county ;  Nathan 
Kingsley,  Judge. 

Action  by  Anna  C.  Larson  against  the  Minneapolis  &  St. 
Louis  Railroad  Company.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  and  from  the  judgment,  defendant 
appeals.  Affirmed. 
Albert  E.  Clarke  and  H.  C.  Carlson,  for  appellant 
H.  H.  Dunn  and  Henry  A.  Morgan,  for  respondent 
START,  C.  J.  Action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  by  falling  or  throwing  herself 
from  the  steps  of  one  of  the  defendant's  cars  while  it  was  in 
motion.  At  the  close  of  her  case  the  defendant  rested  without 
offering  any  evidence,  and  moved  the  court  to  direct  a  verdict 
in  its  favor.  The  motion  was  denied,  the  defendant  excepting, 
and  the  case  submitted  to  the  jury,  and  a  verdict  returned 
for  the  plaintiff.  The  defendant  then  made  an  alternative 
motion  for  judgment  notwithstanding  the  verdict,  or  for 
a  new  trial  The  trial  court  made  its  order  denying  the 
motion,  and  judgment  was  entered  on  the  verdict  for  the 
plaintiff,  and  defendant  appealed  from  the  order  and  the  judg- 
ment. The  defendant  urges  two  general  reasons  in  support 
of  its  claim  that  it  was,  as  a  matter  of  law,  entitled,  upon  the 
evidence,  to  judgment  in  its  favor.  They  are:  (a)  There 
was  no  evidence  to  justify  the  submission  to  the  jury  of  the 
question  of  the  defendant's  alleged  negligence;  (b)  the  evi- 
dence conclusively  shows  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

The  evidence,  although  inconsistent  in  some  particulars, 
tended  to  establish  these  facts:  The  plaintiff  on  the  after- 
noon of  March  28,  1900,  was  a  passenger  on  the  defendant's 
passenger  train,  in  a  car  other  than  the  rear  one,  from  Albert 
Lea  to  Waseca.  At  the  latter  place  the  defendant's  track 
runs  north  and  south,  and  there  crosses  the  track  of  the 
Winona  &  St.  Petre  Railway  Company  nearly  at  right  angles. 

'See   Milligan    v.    Texas  &  N.  O.  K.    Co.    (Tex.),  ante,  p.  233,  and 
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The  two  companies  have  here  a  joint  passenger  station  facing 
the  platforms  on  both  tracks.  The  defendant's  train  here 
in  question  was  approaching  the  station  from  the  sonth,  and 
some  25  feet  sonth  of  the  station  platform  it  was  necessary  for 
it  to  cross  the  track  of  the  other  railroad,  and  to  come  to  a 
full  stop  at  a  point  not  less  than  io  rods  from  the  crossing. 
Geo.  St.  1894,  §  2706.  The  plaintiff  had  no  knowledge  of  the 
location  of  the  tracks,  the  crossing,  the  station  house,  or  the 
platforms.  It  was  snowing  and  the  wind  blowing  as  the  train 
approached  the  station,  and  the  car  windows  were  so  obscured 
thereby  that  passengers  could  not  look  out  and  learn  when 
the  platform  and  station  were  reached.  It  was,  however,  day- 
light, and  there  was  practically  no  difficulty  in  seeing  when 
a  person  was  once  outside  and  clear  of  the  car.  As  the  train 
approached  the  crossing  the  brakeman  called  out,  "Waseca," 
— the  name  of  the  station  at  which  the  plaintiff  was  to  leave 
the  car, — and  at  the  same  time  the  car  doors  were  opened, 
and  so  left  The  plaintiff,  from  this  announcement  and  act, 
assuming  that  when  the  car  stopped  it  would  be  at  the  station 
platform,  arose  from  her  seat,  with  a  bundle  under  her  left 
arm,  gloves  in  her  left  hand,  and  her  valise  in  her  right  hand, 
and  walked  out  to  the  rear  platform  of  her  car,  which  came  to 
a  stop.  She  then  turned  to  her  right,  which  was  in  fact  the 
opposite  side  from  the  station  platform.  The  platform  and 
steps  of  the  car  were  slippery,  by  reason  of  snow  and  ice 
thereon;  and  for  this  reason  she  did  not  look  up  and  out,  but 
looked  down  to  the  platform  and  her  feet,  so  as  not  to  step 
on  the  slippery  places.  Just  as  she  was  placing  her  feet  on 
the  second  step  below  the  platform  the  train  started  up,  but 
this  did  not  materially  disturb  her  equilibrium.  She  then 
noticed  that  there  was  no  depot  or  platform,  and  she  thought 
that  the  train  had  pulled  by  them.  She  became  frightened 
and  dizzy,  and  as  she  was  falling  by  reason  thereof  she  jumped 
or  threw  herself  from  the  steps,  clear  of  the  car,  so  that  she 
would  not  fall  under  it.  She  was  seriously,  if  not  permanently, 
injured  by  the  fall.  While  the  evidence  would  have  justified 
the  jury  in  finding  a  state  of  facts  more  favorable  to  the 
defendant,  yet  the  facts  as  here  stated  are  fairly  sustained  by 
the  evidence. 

1.  Was  the  evidence  in  this  case  sufficient  to  take  the  case 
to  the  jury  on  the  question  whether  the  defendant  was  guilty 
of  negligence  which  was  the  proximate  cause  of  the  plaintiff's 
injury?  The  question  must  be,  and  is,  answered  in  the 
affirmative.  Counsel  for  the  respective  parties  have  cited 
and  carefully  analyzed  a  number  of  well-considered  cases  on 
the  question  of  the  negligence  of  railroad  companies  in  calling 
a  station,  and  then,  without  warning  to  passengers,  stopping 
the  train  before  reaching  the  station.  It  is,  however,  unnec- 
essary to  refer  to  the  cases,  or  attempt  to  lay  down  any  gen- 
eral rule  in  the  premises;  for  the  particular  facts  of  this  case 
manifesty  make  the  question  of  the  defendant's  negligence 
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one  of  fact  for  the  jury.  This  is  not  a  case  where  the  defend- 
ant, by  its  employees,  in  broad  daylight,  simply  announced 
the  name  of  the  station  the  train  was  approaching,  and  then 
stopped  the  train  before  reaching  the  station  at  a  crossing  as 
required  by  law,  as  defendant's  counsel  seems  to  assume  that 
it  is.  On  the  contrary,  the  evidence  is  such  as  to  justify  the 
jury  in  finding  that  it  is  a  case  where  the  defendant  not  only 
announced  the  next  station,  but  at  the  same  time  opened  both 
doors,  and  without  warning  to  its  passengers  that  the  first 
stop  would  be  at  the  crossing,  and  the  second  one  at  the  sta- 
tion, brought  its  train  to  a  full  stop  at  the  crossing.  It  then 
knew,  or  ought  to  have  known,  in  the  exercise  of  reasonable 
care,  that  the  car  windows  were  so  obscured  that  persons 
unacquainted  with  the  local  surroundings  could  not  learn  of 
them  until  they  were  outside  of  the  car,  and  that  in  all  prob- 
ability there  were  such  passengers  aboard  who  must  nec- 
essarily rely  upon  its  apparent  invitation  to  leave  the  car  as 
soon  as  the  train  stopped.  The  announcement  and  acts  of 
the  defendant  without  any  caution  were,  under  such  circum- 
stances, an  implied  invitation  and  assurance  to  the  plaintiff 
that  she  could  alight  in  safety  as  soon  as  the  train  came  to  a 
f  nit  stop.  Acting  upon  this,  she  found  herself  in  a  position  of 
peril  when  the  train  commenced  to  move  again.  Such  acts 
and  omissions  of  the  defendant  justify  the  inference  that  it 
was  guilty  of  negligence  which  was  the  proximate  cause  of 
her  being  in  a  place  of  danger,  and,  if  she  was  not  guilty  of 
contributory  negligence,  the  proximate  cause  of  her  injury. 
2.  It  is  the  contention  of  the  defendant  that  the  plaintiff 
was,  as  a  matter  of  law.  guilty  of  contributory  negligence,  in 
these  particulars:  "(i)  In  starting  to  go  down  the  steps  with- 
out looking  to  see  whether  the  train  had  reached  the  proper 
stopping  place,  and  whether  it  was  standing  at  a  place  where 
she  could  alight  with  safety.  (2)  In  attempting  to  leave  the 
train  with  her  hands  and  arms  so  filled  with  packages  that  she 
could  not  take  proper  precautions  to  insure  her  own  safety. 
(3)  In  standing  upon  the  steps  of  the  car,  with  the  knowledge 
that  the  train  was  moving;  believing  at  the  same  time  that  she 
had  been  carried  past  the  station.  (4)  In  failing  to  return  to  the 
car  when  she  discovered  the  train  was  not  at  the  station,  bat 
was  moving  ahead.  (5)  In  jumping  from  the  train,  instead  of 
returning  to  the  car  or  sitting  down  on  the  steps."  It  is  easy 
to  be  wise  after  the  fact,  but  this  is  not  a  case  for  the  exercise 
of  post  factum  wisdom.  The  conduct  of  the  plaintiff  is  to  be 
judged  by  the  facts  as  tbey  appeared  to  her  at  the  time  she 
was  injured.  Was  she  negligent,  as  a  matter  of  law,  because 
she  looked  down  to  the  platform  and  its  steps  to  avoid  slipping 
on  the  snow  and  ice,  instead  of  looking  for  the  station  at 
which  she  bad  reason  to  believe  the  train  bad  stopped?  If 
she  had  so  looked,  and  paid  no  attention  to  the  condition  of 
the  steps,  and  she  had  slipped  and  fell  by  reason  of  the  ice, 
could  not  the  defendant  have  insisted  with  greater  reason  that 
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she  was  negligent  in  not  looking  to  see  where  she  was  placing 
her  feet,  instead  of  looking  op  and  ont  for  the  station  platform  ? 
Would  a  reasonably  prudent  woman  have  left  behind  her  hand 
parcels  and  baggage,  because  with  them  she  could  not  take 
proper  precautions  to  insure  her  safety?  Does  it  lie  in  the 
mouth  of  railroad  companies,  who  have  by  long  acquiescence 
sanctioned  the  custom  of  passengers  taking  such  parcels  and 
baggage  into  the  cars,  to  say  that  it  is  absolutely  negligent 
for  passengers  to  attempt  to  alight  with  them  in  their  hands? 
Was  she  thus  negligent,  when  frightened,  confused  and  dizzy, 
in  not  acting  calmly  and  discreetly,  by  returning  to  the  car  or 
sitting  upon  the  steps,  instead  of  throwing  herself  free  of  the 
cars  when  in  the  act  of  falling?  These  were  all  questions  of  . 
fact  for  the  jury,  and,  if  they  believe  the  plaintiff's  testimony, 
the  evidence  sustains  their  answers  to  them.  Her  testimony 
was  neither  so  inconsistent  nor  improbable  as  to  justify  us  in 
interfering  with  their  verdict.  It  follows  that  the  defendant 
was  not  entitled  to  an  instructed  verdict. 
Order  and  judgment  affirmed. 


O'Neil*.  Lynn  &  B.  R.  Co. 
[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  t8,  1901.) 
[62  N.  E.  Rep.  983.] 
Street  Railways— Starting  Car— Negligence—  Evidence. • 

Plaintiff  sued  for  injuries  received  by  being  thrown  from  an  elec- 
tric car  aa  she  was  stepping  off.  She  alleged  that  defendant  carelessly 
caused  the  car  to  start  by  its  servants,  and  testified  that  the  conductor 
rang  two  bells,  on  which  the  car  started,  bat  on  cross-examination 
admitted  that  all  she  knew  about  it  was  that  the  car  started.  Her 
witnesses  did  not  see  who  rang  the  bell.  The  conductor  testified  that 
he  was  collecting  the  fares,  when,  just  as  she  was  getting  off,  some 
one  on  the  rear  platform  rang  the  bellr  held  not  to  justify  a  finding 
that  the  negligence  of  any  employee  of  defendant  caused  the  car  to 
start. 

Exceptions  from  superior  court,  Suffolk  county;  J.  B. 
Richardson,  Judge. 

Action  by  Catherine  O'Neil  against  the  Lynn  &  Boston 
Railroad  Company.  Trial  and  verdict  for  plaintiff,  and 
defendant  brings  exceptions.     Exceptions  sustained. 

M.  J.  Creed  and  J.  Porter  Crosby,  for  plaintiff. 

Henry  F.  Hnrlburt  and  Damon  E.  Hall,  for  defendant. 

LORING,  J.  In  this  case  the  plaintiff  was  injured  by  the 
starting  of  an  electric  car  while  she  was  in  the  act  of  alighting 
from  it.  The  car  in  question  was  an  open  one,  and  had 
stopped  for  her  to  get  off.  She  had  been  sitting  on  the  fifth 
or  sixth  seat  from  the  front,  and  bad  one  foot  on  the  running 
board  and  one  foot  on  the  ground,  when  two  bells  were  rang, 

■See  Milligan  v.  Texas  &  N.  O.  R.  Co.  (Tex.),  ante,   p.  233,  and 
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and  the  car  started.  Immediately  on  the  two  bells  being 
rung,  one  bell  was  rung,  and  the  car  was  immediately  brought 
to  a  stop.  The  car  did  not  move  more  than  a  toot.  The  only 
act  of  negligence  stated  by  the  plaintiff  in  her  declaration  is 
"that  while  she  was  alighting  from  said  car  the  defendant,  by 
its  servants  and  agents,  negligently  and  carelessly  caused  said 
car  to  start  up,  and  plaintiff  was  thereby  thrown  violently  to 
the  ground."  The  issue  raised  by  the  pleadings  was  called 
to  the  attention  of  the  presiding  judge  by  the  defendant  cor- 
poration, and  the  point  was  taken  that  under  the  declaration 
the  plaintiff  could  recover  for  that  act  and  for  no  other.  We 
are  of  opinion  that  there  was  no  evidence  on  which  the  jury 
were  warranted  in  finding  that  the  car  was  started  by  the 
defendant's  servants  or  agents,  or  by  their  direction  and 
authority.  Although  the  plaintiff,  on  her  direct  examination, 
testified  that  the  conductor  rang  the  two  bells  on  which  the 
car  started  up,  yet  on  cross-examination  she  admitted  that  she 
could  not  say  that  she  saw  the  conductor  do  anything  to  start 
the  car;  tbat  all  she  knew  about  it  was  that  the  car  started; 
and  neither  of  the  two  witnesses  who  were  called  by  the 
plaintiff  saw  who  rang  the  bell.  From  the  testimony  of  one 
of  these  witnesses  the  jury  could  have  found  that  when  the 
plaintiff  fell  the  conductor  got  of!  the  back  part  of  the  car  on 
the  same  side  on  which  the  plaintiff  was  when  she  fell,  and 
ran  around  to  the  plaintiff.  The  other  witness  added  nothing 
on  this  point.  In  addition,  the  plaintiff  testified  that  she 
asked  the  conductor  how  he  came  to  start  the  car,  and  he 
made  no  reply;  and  further  it  appeared  that  in  his  report  of 
the  accident  to  the  defendant  corporation  he  did  not  fill  in 
the  blank  opposite  the  question,  "Whose  fault?"  Thedefend- 
ant  introduced  evidence  that  the  conductor  went  forward  on 
the  running  board  on  the  left-hand  side  of  the  car  after  giving 
the  signal  to  have  the  car  stopped  at  Parker  street,  where  the 
plaintiff  wished  to  get  off;  tbat  he  went  forward  to  collect  the 
fares  which  had  not  been  collected;  tbat  "there  were  quite  a 
few  fares  to  collect" ;  that  he  was  on  the  opposite  side  of  the 
car  from  the  side  the  plaintiff  attempted  to  alight  from ;  that, 
as  the  plaintiff  was  in  the  act  of  getting  off.  some  one  on  the 
rear  platform  rang  two  bells,  and  he  immediately  cried,  "Wait 
a  moment  lady!"  and  rang  one  bell.  No  witness  was  pro- 
duced who  knew  who  rang  the  bell.  On  this  evidence  the 
jury  were  not  justified  in  finding  that  the  bell  was  rung  by  the 
conductor,  or  by  his  direction  or  authority.  The  conductor's 
failure  to  state  in  the  report  of  the  accident  made  by  him  to 
the  company  who  was  in  fault  was  at  least  as  likely  to  have 
come  from  the  fact  that  be  did  not  know  who  rang  the  bell 
as  from  a  consciousness  that  he  was  to  blame.  Under  the 
pleadings  the  plaintiff  could  not  go  to  the  jury  on  any  other 
act  of  negligence. 
Exceptions  sustained. 
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Houston  &  T.  C.  Ry.  Co.  v.  Goodyear. 
{Court  of  Civil  Appeals  of  Texas,  Feb,  17,  igoi.) 
[66  S.  W.  Rep.  862.] 
Carriers  of  Passengers—  Negligence — Duty  to  Announce  Stations.* 

A  railroad  company,  in  the  absence  of  a  statute  requiring  it  to 
announce  on  its  passenger  trains  the  arrival  of  auch  trains  at  sta- 
tions, is  not  negligent,  as  a  matter  of  law,  in  failing  to  make  such 
announcement. 

Appeal  from  district  court.  Grimes  county;  Hon.  J.  M. 
Smither,  Judge. 

Action  by  N.  Goodyear  against  the  Houston  &  Texas  Cen- 
tral Railway  Company  for  personal  injuries  alleged  to  have 
been  caused  to  plaintiff's  wife  by  the  negligence  of  defendant. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 
Bumngton  &  Buffington  and  Frank  Andrews,  for  appellant. 
W.  W.  Meechum,  for  appellee. 

PLEASANTS,  J.  This  suit  was  instituted  by  appellee  to 
recover  damages  Irom  appellant  for  alleged  injuries  to  appel- 
lee's wife,  charged  to  have  been  caused  by  the  negligence  of 
appellant  in  failing  to  stop  its  train  at  College  Station  a  rea- 
sonably sufficient  time  to  allow  his  wife,  who  was  a  passenger 
on  the  train,  to  debark  therefrom  with  safety,  and  in  failing 
to  announce  on  the  train  its  arrival  at  said  station.  The 
appellant  answered  by  general  denial  and  special  pleas  of 
contributory  negligence.  The  trial  of  the  case  in  the  court 
below  by  a  jury  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  $2,500.  The  conclusion  we  have 
reached  as  to  the  proper  disposition  of  this  appeal  renders  it 
unnecessary  to  make  any  statement  of  the  facts,  further  than 
to  say  that,  upon  all  the  issues  raised  by  the  pleadings,  the 
evidence  was  conflicting. 

The  fifth  and  sixth  paragraphs  of  the  charge  submitted  to 
the  jury  by  the  court  below  are  as  follows: 

"The  law  required  the  defendant  to  stop  the  passenger 
train  upon  which  Mrs.  Goodyear  is  alleged  to  have  been  a 
passenger  at  College  Station, — a  station  on  its  road, — and 
announce  on  said  train  its  arrival  at  said  station,  and  to 
remain  at  a  stop  at  said  station  a  reasonable  time  for  pas- 
sengers on  said  train  for  said  station  to  debark  without 
danger  of  injury  or  accident  from  said  train. 

"Failure  on  the  part  of  the  defendant  company  to  perform 
the  duty  required  of  it,  as  explained  in  preceding  paragraph 
herein,  would,  in  law,  constitute  negligence;  and  if  the  com- 
pany was  guilty  of  such  negligence,  and  Mrs.  Goodyear  was 
injured  as  the  direct  and  proximate  consequence  thereof,  and 
plaintiff  was  not  guilty  of  contributory  negligence  (regarding 

*See    Milligan    v.  Texas    &    N.  O.  R.  Co.  (Tex.),  ante,  p.  233,  and 
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which  you  will  hereinafter  be  instructed),  then  the  defendant 
company  is  liable  in  damages  therefor." 

Appellant  assails  this  charge  on  the  ground  that  it  is  a 
charge  upon  the  weight  of  the  evidence,  in  that  it  instructs 
the  jury  that  the  failure  of  appellant  to  stop  its  train  for  a  rea- 
sonably sufficient  time  to  allow  passengers  to  debark  there- 
from in  safety,  or  the  failure  to  announce  on  the  train  its 
arrival  at  the  station,  was  negligence  per  se.  We  think  this 
objection  to  the  charge  is  valid  and  must  be  sustained.  Un- 
less the  act  alleged  to  be  negligent  is  prohibited  by  statute,  or 
is  one  as  to  the  negligent  character  of  which  reasonable  minds 
cannot  differ,  the  issue  of  negligence  must  always  be  left  to 
the  jury.  We  have  no  statute  in  this  state  requiring  railroad 
companies  to  stop  their  trains  at  stations  a  sufficient  time  to 
allow  passengers  to  debark  therefrom  without  danger  of  injury, 
nor  requiring  that  the  arrival  of  a  train  at  a  station  shall  be 
announced  on  the  train ;  and  while  it  would  seem  that  rea- 
sonable minds  could  not  differ  as  to  the  negligence  of  the 
appellant  in  so  failing  to  stop  its  train,  the  evidence  as  to 
whether  the  train  was  stopped  a  reasonable  time  was  con- 
flicting, and  it  cannot  be  said  that  reasonable  minds  could  not 
differ  on  the  question  as  to  whether  the  failure  to  announce 
the  arrival  of  the  train  was  negligence.  This  charge  clearly 
instructs  the  jury  that  they  might  find  for  the  appellee  if  they 
found  that  appellant  failed  to  announce  the  arrival  of  the 
train,  and  plaintiff's  wife  was  injured  as  a  consequence  thereof, 
without  negligence  on  her  part  This  is  affirmative  error, 
which  requires  a  reversal  of  the  case.  Railway  Co.  v. 
Murphy,  46  Tex.  356,  26  Am.  Rep.  272;  Railway  Co.  v.  Wil- 
liams. 70  Tex.  150,  8S.  W.  78;  Railway  Co.  v.  Rogers,  91  Tex. 
55.  40  S.  W.  956. 

We  think  none  of  the  remaining  assignments,  complaining 
of  errors  in  the  charge,  and  of  the  refusal  of  the  trial  court  to 
give  special  instructions  requested  by  appellant,  presents  any 
material  errors,  and  said  assignments  are  therefore  overruled. 

The  assignment  attacking  the  judgment  as  being  contrary  to 
the  evidence  and  excessive  in  amount  is  not  passed  upon,  be- 
cause to  do  so  would  require  an  expression  of  opinion  on  the 
facts,  which,  in  view  of  another  trial,  would  not  be  proper. 

For  the  error  in  the  charge  indicated  above,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


Buckland  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  March  1,  /got.) 
[62  N.  E.  Rep.  955.] 
Effect  of  Not  Retting  on  Presumption  of  Negligence. 

Where,  it)  an  action  by  a  passenger  against  a  railroad  company  for 
injuries  caused  by  the  derailment  of  the  car,  plaintiff  does  not  rest 
on  the  presumption  of  negligence  arising  from  the  fact  of  the  derail- 
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ment,  but  proceeds  to  show  just  how  the  accident  happened,  he  is  not 
entitled  to  go  to  the  jury  unless  such    evidence    tends    to  show  negli- 
gence on  the  part  of  the  defendant. 
Injury  to  Passenger — Latent  Defect  in  Switch. 

In  an  action  by  a  passenger  against  a  railroad  company  for  an 
Injury  caused  by  the  derailment  of  the  car,  the  evidence  showed  that 
the  accident  was  caused  by  the  breaking  of  a  pin  in  a  pipe,  thereby 
preventing  the  turning  of  the  switch.  The  appliance  was  the  best 
known  at  the  time,  and  in  universal  use  by  railroads;  was  purchased 
of  a  manufacturer  of  high  standing;  was  frequently  inspected,  and 
worked  all  right  about  two  hours  before;  and  three  experts  for  plain- 
tiff, of  great  experience,  testified  that  there  was  no  precedent  for 
such  an  accident.  There  was  no  defect  shown  in  any  other  particu- 
lars set  forth  in  the  declaration :  held,  that  negligence  on  the  part  of 
defendant  was  not  shown,  a  carrier  not  being  responsible  for  defects 
which  could  not  be  discovered  by  the  most  careful  inspection. 

Exceptions  from  superior  court,  Suffolk  county ;  James  B. 
Richardson,  Judge. 

Action  by  one  Buckland  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  exceptions.     Exceptions  sustained. 

Marcellus  Coggan,  for  plaintiff. 
Chas.  F.  Cboate,  Jr.,  for  defendant. 

LATHROP,  J.  If  we  assume  that  the  plaintiff  was  a  pas- 
senger, and  might  have  rested  his  case  by  showing  that  the 
car  in  which  he  was  riding  was  derailed,  thus  making  out  a 
prima  facie  case,  he  did  not  choose  to  do  so,  but  went  on,  and 
showed  by  his  own  witnesses  just  how  the  accident  happened. 
Unless,  therefore,  the  evidence  put  in  by  him  tended  to  show 
negligence  on  the  part  of  the  defendant,  he  was  not  entitled 
to  go  to  the  jury.  Winship  v.  Railroad  Co.,  170  Mass.  4641 
40  N.  E.  647.  The  declaration  alleges  that  the  derailment  of 
the  train  was  caused  by  reason  of  the  defective  condition  of 
the  roadbed,  tracks,  switches*,  switching  appliances,  signals, 
signal  connections,  and  ways  and  works  of  the  defendant,  and 
that  the  defective  condition  was  caused  by  the  negligence  of 
the  defendant.  An  examination  of  the  evidence  fails  to  show 
any  evidence  of  negligence  on  the  part  of  the  defendant.  The 
accident  was  caused  by  the  breaking  of  a  pin  in  a  pipe, 
whereby  a  rod  within  the  pipe,  which  moved  a  pair  of  frogs 
connected  with  the  track  upon  which  the  train  ran,  was  drawn 
apart,  and  so,  although  the  proper  motions  were  gone  through 
within  the  tower,  the  switch  did  not  turn.  The  appliance 
which  parted  was  one  in  universal  use  upon  railroads  through- 
out the  country,  and  was  the  best  known  at  the  time.  It  was 
put  in  by  the  Union  Switch  &  Signal  Company,  a  company  of 
high  standing,  which  supplies  goods  to  all  railroads.  Three 
experts  for  the  plaintiff,  of  great  experience,  testified  that  there 
was  no  precedent  for  such  an  accident.  The  accident  occurred 
soon  after  5  o'clock  in  the  morning,  and  the  apparatus  had 
worked  all  right  2  hours  and  25  minutes  before  the  accident. 
The  evidence  showed  that  the  system  of  interlocking  switches 


268         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Louisville  ft  N.  R.  Co.  v.  Jordan 

was  carefully  inspected  about  once  a  week,  and  it  is  difficult 
to  see  what  more  the  defendant  could  have  done.  There  was 
other  evidence  put  in  by  the  plaintiff  which  showed  that  there 
was  no  defect  in  any  of  the  other  particulars  set  forth  in  the 
declaration.  A  carrier  of  passengers,  while  bound  to  use  the 
utmost  care  consistent  with  the  nature  and  extent  of  its  busi- 
ness, is  not  responsible  for  hidden  defects,  which  could  not 
have  been  discovered  by  the  most  careful  inspection.  Ingalls 
v.  Bills,  9  Mete.  I,  43  Am.  Dec.  346;  Ladd  v.  Railroad  Co., 
119  Mass.  412,  20  Am.  Rep.  331;  Readhead  v.  Railway  Co., 
L.  R.  2  Q,  B.  412,  and  L.  R.  4  Q.  B.  379.  A  majority  of  the 
court  is  therefore  of  opinion  that  the  first,  third,  and  fourth 
requests  for  instructions  should  have  been  given. 
Exceptions  sustained. 


Louisville  &  N.  R.  Co.  v.  Jordan. 

{Court  of  Appeals  of  Kentucky,  Jan.  14,  1902.) 

[66  8.  W.  Rep.  27.] 

Promise  of  Conductor  to  Put  Infant  Passenger  Off  at  Destination — 
Liability  for  Permitting  Infant  to  Leave  Train  before  Reaching  Des- 
tination.* 

Tbe  promise  of  a  conductor  to  put  off  at  her  destination  a  passenger 
eight  years  of  age  did  not  make  it  his  duty  to  act  as  her  special 
attendant,  to  see  that  she  did  not  leave  her  seat,  and  therefore  tbe 
mere  fact  that  one  who  was  not  identified  as  the  conductor  assisted 
her  from  train  before  she  reached  her  station  does  not  render  the  car- 
rier liable. 
Same — Amendment  of  Petition. 

As  the  original  petition  relied  for  recovery  solely  upon  the  ground 
that  defendant  forcibly  ejected  plaintiff  from  its  train,  and  her  testi- 
mony was  to  that  effect,  it  was  error,  after  the  evidence  was  all  in, 
to  permit  the  filing  of  an  amendment  alleging  that  defendant  had 
negligently  permitted  her  to  get  off  the  train,  especially  aa  there  was 
no  evidence  on  which  to  base  the  amendment,  and,  if  there  bad  been. 
It  would  not  have  supported  a  claim  for  damages. 
Excessive  Verdict. 

A  verdict  for  S250  was  grossly  excessive,  as  plaintiff  was  detained 
only  a  few  hours,  during  which  time  she  was  at  the   home  of  the  sta- 
tion policeman,    where    she  played   with    his  children,  and  therefore 
could  not  have  suffered  great  mental  distress. 
Appearance. 

Defendant  corporation,  by  prosecuting  an  appeal,  entered  its  ap- 
pearance, so  that,  on  the  return  of  the  case  to  tbe  trial  court,  that 
court  will  have  jurisdiction  of  defendant's  person,  even  though  de- 
fendant's objection  to  the  jurisdiction  on  the  former  hearing  should 
have  been  sustained. 

Appeal  from  circuit  court,  Hopkins  county. 
"To  be  officially  reported." 

Action  by  Mattie  Jordan,  by  next  friend,  against  tbe  Louis- 
ville &  Nashville  Railroad  Company,  td  recover  damages  for 

"See    Phillips  f.  St.  Charles  St.  R.    Co.    (L 
monographic  note,   ""'     "'     '  a     ""    "      " 

monographic  note, 
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the  ejection  of  plaintiff  from  one  of  defendant's  trains.     Judg- 
ment for  plaintiff,  and  defendant  appeals.     Reversed. 

H.  W.  Brnce,  Gordon  &  Gordon,  and  Edward  W.  Hines, 
for  appellant 
W.  J.  Cox,  C.  J.  Pratt,  and  C.  J.  Waddill,  for  appellee. 

BURNHAM,  J.  This  action  was  brought  in  the  Hopkins 
circuit  court  by  Mattie  Jordan,  an  infant  eight  years  of  age, 
by  next  friend,  against  the  Louisville  &  Nashville  Railroad 
Company.  She  alleged  that  she  took  passage  on  one  of  the 
defendant's  trains  at  Mortons  Gap,  a  station  in  Hopkins 
county,  for  Nashville,  Tenn.,  placing  herself  under  the  special 
care  of  the  conductor,  and  that  when  the  train  arrived  at 
Hopkinsville,  Ky.,  the  defendant,  through  the  gross  negligence 
of  its  servants  in  charge  of  the  train,  "wrongfully,  forcibly, 
and  in  violation  of  her  rights  as  a  passenger,  put  her  off  of 
the  train  at  Hopkinsville,"  where  she  was  detained  for  sev- 
eral hours,  awaiting  the  arrival  of  the  next  passenger  train  for 
Nashville,  and  that  she  did  not  arrive  at  the  point  of  her 
destination  nntil  about  2  o'clock  at  night, — several  hours  after 
the  time  when  she  would  have  arrived  if  she  had  been  carried 
through  on  the  train  on  which  she  took  passage, — and  that 
by  reason  thereof  she  had  suffered  great  mental  and  physical 
pain  and  anguish,  and  prayed  judgment  for  $1500.  The 
defendant,  by  its  answer,  alleges  that  the  mother  of  plaintiff 
resided  in  Nashville,  Tenn.,  and  that  plaintiff  resided  with 
her,  and  that  by  reason  thereof  the  Hopkins  circuit  court  had 
no  jurisdiction  of  appellee's  alleged  cause  of  action.  It 
farther  denied  that  it  put  plaintiff  off  its  train,  either  forcibly 
or  otherwise.  A  trial  upon  the  issues  resulted  in  a  verdict  for 
appellee  for  $250. 

Appellant  moved  for  a  new  trial  upon  several  grounds: 
First,  because  Thomas  Warren,  the  next  friend  in  whose  name 
the  suit  was  instituted,  was  permitted  to  testify  that  when  he 
purchased  the  ticket  at  Mortons  Gap  he  informed  the  local 
ticket  agent  that  plaintiff  was  a  small  child,  and  asked  him  if 
there  would  be  any  danger  of  sending  her  by  herself,  and  that 
he  answered,  "No,"  and  informed  him  to  "put  her  on  the 
train,  and  tell  the  conductor  where  to  put  her  off  at,  and  that 
she  would  get  there  all  right,"  and  that  he  told  him,  so  as  to 
avoid  any  mistake,  to  write  on  the  ticket  the  name  "Links" 
(this  being  the  station  in  Nashville  where  she  wished  to  get 
off),  and  that  when  the  train  came  in  he  pot  plaintiff  on,  and 
told  the  conductor  to  put  her  off  at  Links,  and  that  he  said, 
"All  right."  Another  ground  relied  on  for  a  new  trial  is  that 
the  court  erred  in  allowing  the  plaintiff,  at  the  conclusion  of 
the  testimony,  to  file  an  amended  petition  in  which  it  was 
alleged  that  the  defendant,  at  the  time  and  place  mentioned 
in  the  original  petition,  and  under  the  circumstances  therein 
stated,  negligently  put  her  off  the  train  at  Hopkinsville. 
"and  negligently  suffered  and  permitted  her  to  get  off  the 
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train  at  that  place,"  and  that  the  court  instructed  the  jury 
that  if  plaintiff's  servants  in  charge  of  the  train  pat  plaintiff 
off,  or  negligently  suffered  her  to  get  off,  the  train  at  Hopkins- 
ville, they  should  find  for  plaintiff.  And  they  further  com- 
plained that  the  damages  allowed  by  the  jury  were  excessive, 
and  given  under  the  influence  of  passion  and  prejudice.  The 
motion  embraced,  in  addition  to  the  grounds  recited,  several 
others,  which  we  do  not  deem  it  important  to  consider. 

The  facts  developed  by  the  testimony  are,  in  substance, 
that  the  mother  of  appellee,  Mattie  Jordan,  was  a  widow  re- 
siding in  Nashville,  Tenn. ;  that  some  time  in  July  she  sent 
Mattie  to  the  home  of  Thomas  Warren,  who  had  married  her 
older  sister,  and  resided  in  Hopkins  county,  to  live  with  them 
and  assist  in  taking  care  of  their  baby;  that,  after  residing 
with  her  sister  for  about  two  months,  her  mother  wrote  to  Mrs. 
Warren  to  send  her  home ;  that,  in  conformity  with  the  re- 
quest, Warren  bought  her  a  ticket  and  put  her  upon  the 
regular  passenger  train  for  Nashville,  which  left  Mortons  Gap 
at  about  half  past  4  o'clock  in  the  afternoon  on  the  16th  of 
September:  that  he  called  the  attention  of  the  conductor  of 
the  train  to  her,  and  requested  that  he  should  see  that  she  was 
put  off  at  Links  Hotel,  a  station  in  Nashville;  and  that  the 
conductor  assigned  her  to  a  seat,  and  promised  to  put  her  off 
at  the  station  indicated.  The  plaintiff,  in  response  to  the 
question  as  to  how  she  came  to  stop  at  Hopkinsville.  re- 
sponded "that  the  conductor,  who  wore  a  bine  suit  of  clothes, 
put  her  off,  and  also  took  off  her  basket,  containing  the  clothes 
which  she  was  carrying" ;  but  she  failed  to  identify  the  con- 
ductor, when  her  attention  was  called  to  him,  as  the  man  who 
put  her  off  at  Hopkinsville,  and  testified  on  cross-examination 
that  her  sister  had  told  her  to  say  that  she  bad  been  put  off 
the  train  by  a  man  who  wore  blue  clothes.  Her  testimony  is 
hazy  and  unsatisfactory  throughont.  The  conductor  testifies 
that  Warren  brought  the  plaintiff  on  the  train  when  he  arrived 
at  Mortons  Gap,  and  told  him  that  he  wanted  her  put  off  at 
Links  station,  in  Nashville;  that  soon  after  leaving  Hopkins- 
ville he  discovered  that  she  was  not  on  the  train,  and  that  he 
stopped  the  train  at  the  first  station,  and  sent  a  telegram  to 
the  agent  at  Hopkinsville,  asking  him  to  take  care  of  plaintiff 
and  send  her  to  Nashville  on  the  next  train,  and  that  he  re- 
ceived a  message  from  the  depot  agent  that  he  would  do  so ; 
that  when  the  train  arrived  at  Hopkinsville  a  number  of  people 
got  off,  among  whom  were  several  children,  but  that  he  did 
not  notice  that  plaintiff  was  one  of  them ;  that  he  did  not 
promise  to  take  any  charge  of  plaintiff,  except  to  see  that  she 
was  put  off  at  Links  station,  in  Nashville ;  and  that  he  assigned 
her  to  a  seat,  and  told  her  to  sit  there  until  they  arrived  at 
Nashville.  It  further  appears  that  appellee  was  put  in  charge 
of  the  station  policeman  during  her  stay  in  Hopkinsville ;  that 
be  took  her  to  his  residence,  near  the  depot,  and  gave  her  her 
supper ;  and  that  she  played  with  his  children  some  three  or 
four  hours,  until  the  arrival  of  the  next  train,  which  took  her 
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to  her  destination.  Beyond  the  inconvenience  and  annoyance 
of  the  delay,  it  appears  that  no  harm  occurred  to  the  plaintiff. 
There  is  nothing  in  the  testimony  which  conduces  to  show 
that  there  was  any  understanding  or  agreement,  either  with 
the  ticket  agent  or  the  conductor,  that  plaintiff  should  receive 
any  special  attention  or  care  whilst  on  the  train.  Neither  of 
them  were  informed  by  Warren  that  plaintiff  did  not  have 
sufficient  intelligence  to  occupy  her  seat  during  the  journey. 
All  that  was  asked  by  Warren,  or  promised  by  the  conductor, 
was  that  he  would  see  that  appellee  was  put  off  at  Links  sta- 
tion after  the  arrival  of  the  train  at  Nashville.  This  was 
important,  because  there  were  two  stations  at  Nashville,  and 
the  friends  of  appellee  expected  to  meet  her  at  Links  station. 
The  law  required  of  appellant  that  it  should  exercise  the 
highest  degree  of  care  to  safely  transport  appellee  to  her  point 
of  destination.  But  this  duty  did  not  require  that  appellant's 
conductor  should  act  as  a  special  attendant  to  the  plaintiff 
daring  the  journey,  to  see  that  she  did  not  leave  her  seat. 
He  had  a  right  to  presume  that  the  friends  and  relations  of 
appellee  wonld  not  have  consented  to  her  going  alone  upon 
such  a  journey  unless  she  was  possessed  of  sufficient  intelli- 
gence to  obey  the  instructions  given  her  to  occupy  her  seat 
until  her  destination  was  reached.  His  duty  was  to  see  after 
the  comfort  and  safety  of  the  passengers  generally,  and  not 
one  in  particular.  See  Sevier  v.  Railroad  Co.,  6i  Miss.  8,  48 
Am.  Rep.  74;  Railroad  Co.  v.  Kendrick  (Tex.  Civ.  App.)  32 
S.  W.  42;  Nunn  v.  Railroad,  71  Ga.  710,  51  Am.  Rep.  284; 
Gage  v.  Railroad  Co.  (Miss.)  21  South.  657. 

The  original  petition  relied  for  recovery  solely  upon  the 
ground  that  the  defendant  had  forcibly  ejected  her  from  its 
train,  and  her  testimony  was  to  this  effect;  and  it  was  error, 
after  the  evidence  was  all  in,  to  permit  an  amendment  alleg- 
ing that  the  defendant  had  negligently  permitted  her  to  get  off 
the  train.  There  was  no  testimony  on  which  to  base  such 
an  amendment,  and,  if.  there  bad  been,  it  would  not  have 
supported  a  claim  for  damages  against  the  defendant.  And 
the  verdict  for  $250  was  grossly  excessive,  in  any  aspect  of 
the  case.  No  harm  came  to  the  plaintiff.  She  was  only 
detained  on  the  journey  for  a  few  hours,  and  the  mental  dis- 
tress incident  thereto  in  a  child  of  that  age  was  not  great,  and 
was  certainly  much  lessened  by  the  fact  that  during  her 
enforced  stay  in  Hopkinsville  she  enjoyed  the  society  of  chil- 
dren of  her  own  age  in  the  hospitable  home  of  the  station 
policeman. 

We  deem  it  unnecessary  to  decide  the  question  of  jurisdic- 
tion relied  on,  as,  under  former  rulings  of  this  court,  there 
can  be  no  doubt  that,  upon  the  return  of  the  case  to  the  lower 
court,  it  now  has  jurisdiction  to  determine  the  issues  raised 
by  the  pleadings. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consistent  with  this 
opinion. 
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[Supreme  Court  of  Kansas,  Division  No.  g,  Dec.  7, 1901. \ 

[66Pac.  Hep.  1018.] 

Heleaso — Sufficiency   of  Evidence  to  Warrant  Vacation  on  Ground  of 
Fraud.* 

More  than  four  months  after  the  plaintiff  had  suffered  an  actionable 
injury  to  hie  person  bj  the  negligence  of  the  defendant,  be  made  full 
settlement  therefor  with  the  defendant.  He  was  at  the  time  in  foil 
possession  of  his  faculties,  and  thought,  from  the  favorable  progress 
of  his  injuries  in  the  past,  that  he  would  get  well  within  a  limited 
time.  He,  desiring  the  opinion  of  a  physician  upon  the  matter  before 
the  settlement  was  made,  called  upon  a  doctor  in  the  employ  of  the 
defendant,  and  asked  him  what  he  thought  about  his  final  recovery, 
and  was  told  that  he  did  not  think  his  injury  was  permanent.  He 
knew  at  the  time  of  the  relation  between  the  doctor  and  the  defend- 
ant. It  turned  out  that  his  injury  was  a  permanent  one,  and  he  after- 
wards sought  to  set  aside  the  settlement  and  satisfaction  for  fraud: 
held,  that  the  evidence  of  fraud  in  the  case  was  not  sufficient,  as  a 
matter  of  law,  to  accomplish  this,  and  that  an  instruction  to  the  jury 
to  return  a  verdict  for  the  defendant  ought  to  have  been  given. 
Same— Same— Physician's  Opinion  as  to  Whether  Injury  Is  Permanent. 

The  expression  of  an  opinion,  honestly  entertained,  as  to  a  matter 
wherein  opinions  may  differ,  does  not  afford  ground  to  set  aside  a 
settlement  and  satisfaction  on  the  ground  that  the  same  was  obtained 
by  fraud;  and,  in  this  case.  Held,  that  the  evidence  shows  that  only 
an  opinion  was  given. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  county ;  W.  T.  McBride, 
Judge 

Action  by  E.  S.  Bennett  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.     Reversed. 

Argued  before    CUNNINGHAM,    GREENE,   and    POL- 
LOCK:  JJ. 
A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
C.  T.  Atkinson  and  J.  E.  Torrance,. for  defendant  in  error. 

CUNNINGHAM,  J.  This  was  an  action  by  defendant  in 
error,  as  plaintiff,  to  recover  damages  for  his  personal  injuries 
while  in  the  employ  of  the  railway  company.  He  was  head 
brakeman  on  a  freight  train  which  had  just  pulled  into  the 
yards  at  Arkansas  City.     The  air  brakes  were  negligently 

*Ar  to  the  effect  of  misrepresentations  of  company's  agents  on 
validity  of  release  of  claim  against  it  on  account  of  injuries  sustained 
by  its  employee,  see  Great  Northern  Ry.  Co.  v.  Kssischke  (C.  C.  A.), 
19  Am.  A  Eng.  K.  Cas.,  N.  S.,  406,  and  note,  421;  Bout  ten  v.  Wel- 
lington A  P.  R.  Co.  (N.  Car.),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  576, 
and  foot-note. 

As  to  the  validity  of  release  of  claim  against  railroad  on  account 
of  injuries  sustained  by  its  employee,  see  generally,  7  Rap.  A  Mack's 
Dig.  13  et  seq. 

As  to  the  validity  of  release  of  claims  for  damages  for  personal  in- 
juries given  in  consideration  of  employment.  Bee  Rhoades  v.  Chesa- 
peake A  O.  Ry.  Co.,  22  Am.  A  Eng.  R.  Cas.,  N.  8.,  233,  and  note,  294. 
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applied  by  a  yardman  at  the  rear  of  the  train,  and,  in  conse- 
quence of  the  sudden  stopping  of  the  train  thereby,  plaintiff, 
who  was  standing  on  the  front  end  of  the  train,  was  violently 
thrown  to  the  ground,  and  sustained  a  severe  sprain  of  his 
ankles.     The  injury  was  had  on  the  8th  day  of  December, 

1896.  He  was  attended  by  Dr.  Dunning,  the  company's  local 
surgeon  at  Arkansas  City,  for  some  little  time.  He  became 
gradually  better,  so  that  he  was  able  to  get  aronnd,  and 
thought  he  would   eventually   fully  recover.     On   April   19, 

1897,  Mr.  Smith,  a  claim  agent  of  the  railway  company,  went' 
to  Arkansas  City  to  effect  a  settlement  between  the  railway 
company  and  plaintiff  for  his  injuries.  Plaintiff  wanted 
$1,000  at  first,  but  after  some  negotiation  he  finally  agreed  to 
accept  $450.  Thisamount  was  paid  him,  and  he  gave  a  receipt 
in  full  satisfaction  of  all  claims  and  demands  whatsoever  grow- 
ing ont  of  the  injuries  received  by  him  on  December  8,  1896. 
On  October  7,  1898,  he  brought  his  action  against  the  railway 
company  to  recover  damages  for  his  said  injuries.  The  com- 
pany answered,  setting  up,  among  other  things,  the  settlement 
and  discharge  which  plaintiff  had  made.  -  The  plaintiff  replied 
that  the  discharge  had  been  obtained  through  the  fraud  of  the 
agents  of  the  railway  company  in  obtaining  it.  Upon  the 
trial,  and  after  all  the  evidence  was  in,  the  railway  company 
asked  the  court  to  instruct  the  jury  to  find  and  return  a  verdict 
in  its  favor.  This  was  upon  the  theory  that  no  sufficient 
evidence  had  been  adduced  to  prove  fraud  in  the  procurement 
of  the  release  from  liability.  The  court  refused  to  so  instruct. 
In  our  opinion,  the  instruction  should  have  been  given,  and, 
while  several  errors  are  urged  by  plaintiff  in  error,  we  shall 
discuss  only  the  sufficiency  of  the  evidence  to  invalidate  the 
discharge  of  liability,  as  that  will  dispose  of  the  case. 

It  seems  that  Mr.  Smith  sent  word  to  the  plaintiff  to  meet 
him  at  the  depot  if  he  desired  to  make  a  settlement  with  the 
company,  and  that  in  pursuance  of  that  notice  the  plaintiff 
did  hunt  Mr.  Smith  up,  and  Mr.  Smith  told  him  he  was  pre- 
pared to  make  settlement;  that  be  had  seen  Dr.  Dunning,  and 
Dr.  Dunning  had  said  that  plaintiff's  injuries  were  not 
permanent.  Plaintiff  then  told  Smith  that  he  would  go  and 
see  the  doctor,  and  see  what  he  had  to  say.  This  he  did,  and 
plaintiff  testifies  on  direct  examination  as  follows:  "When  I 
went  to  the  office  I  told  him  (Dr.  Dunning)  what  I  came  for, 
and  told  him  I  was  about  to  settle,  and  asked  him  what  he 
thought  about  it, — asked  him  if  he  thought  whether  I  would 
be  able  to  go  to  work  in  two  months.  He  says,  'I  don't  see 
why  yon  can't  now.'  I  says,  'Yon  don't  think  my  injuries  are 
permanent?'  He  says,  'No,  no;  I  don't  think  they  are 
permanent.  You  will  be  all  right'  "  On  cross-examination 
he  said:  "I  asked  him  what  he  thought  of  my  foot,  and 
asked  him  if  he  thought  it  was  permanently  injured.  He 
said,  'Why,  no;  it  is  not  a  permanent  injury.  It  will  be  all 
right  in  a  short  time.'"  At  the  time  of  this  conversation 
2RRR— 18 
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and  settlement  the  plaintiff  believed  from  his  own  feelings, 
and  from  the  favorable  progress  that  had  been  made  during  the 
four  months  that  had  passed  since  his  injury,  that  he  would 
be  well  in  two  months  more.  Dr.  Dunning  testified  as  fol- 
lows: "Mr.  Bennett  first  came  to  me  and  said  he  was  going 
to  make  a  settlement  with  the  railroad.  I  asked  him  why  he 
made  the  settlement  at  that  time, — why  he  didn't  defer  the 
settlement  until  he  was  well  or  was  better.  And  he  remarked 
that  he  needed  the  money.  He  asked  me  the  question,  how 
long  he  would  be  disabled.  I  told  him  that  no  one — no 
physician— could  state  definitely  the  length  of  time.  It  might 
be  longer  or  shorter."  He  further  testified  on  cross-examina- 
tion that  he  did  not  know  at  the  time  of  this  conversation 
whether  the  plaintiff's  injuries  were  permanent  or  not.  The 
plaintiff  denied  that  Dr.  Dunning  told  him  that  no  one  could 
foretell  the  results  of  the  sprain.  Thereupon,  acting  opon  all 
this  information,  a  settlement  was  made.  It  was  shown  on 
the  trial  that  the  injuries  were  of  a  permanent  character. 
Taken  at  its  strongest,  does  all  this  show  such  fraud  on  the 
part  of  the  officers  or  agents  of  the  railway  company  as  will 
invalidate  this  settlement  and  permit  plaintiff  to  ignore  it? 
This  settlement  was  made  more  than  four  months  after  the 
injury.  Plaintiff  at  the  time  was  in  possession  of  all  his 
faculties.  He  had  noted  the  progress  of  the  injury  toward 
recovery.  It  was  his  opinion  that  he  was  not  permanently 
injured.  He  desired  the  opinion  of  a  medical  man  upon  this 
subject,  and  for  this  purpose  he  sought  Dr.  Dunning.  Dr. 
Dunning  did  not  seek  him.  He  knew  the  relation  which  the 
doctor  sustained  to  the  company;  yet,  knowing  this,  be  went 
to  him  for  his  opinion  upon  the  matter.  In  effect,  he  made 
Dr.  Dnnning  his  agent  He  was  free  to  go  to  any  source  of 
information,  but  he  deliberately  chose  to  take  Dr.  Dunning's 
opinion  upon  the  matter.  It  was  an  opinion  that  he  sought. 
In  the  nature  of  the  case,  it  could  be  nothing  more.  He  him- 
self recognized  this  fact,  and  he  testified  that  be  went  to  ask  the 
doctor  what  he  thought  about  his  foot,  and  when  he  would 
be  able  to  go  to  work.  It  was  only  an  opinion  as  to  the  prob- 
ability of  his  recovery  which  the  plaintiff  sought  and  which 
the  doctor  gave.  Plaintiff  well  knew,  or  ought  to  have  known, 
that  no  physician  could  speak  with  certainty  upon  this  ques- 
tion; yet,  knowing  this,  and  after  getting  the  doctor's 
opinion,  which  coincided  with  the  opinion  which  be  himself 
had,  he  acted  and  made  the  settlement.  He  insists,  however, 
that  inasmuch  as  the  doctor  told  him  that  bis  injuries  were 
not  permanent,  when,  as  a  matter  of  fact,  be  did  not  know 
whether  they  were  permanent  or  not,  this  was  such  fraud  as 
would  enable  him  to  avoid  this  discharge  and  release.  We  do 
not  think  there  is  sufficient  in  the  evidence  to  bear  out  this 
contention.  It  appears  to  us  that  Dr.  Dunning  acted  per- 
fectly fair  and  open  with  the  plaintiff.  He  suggested  to 
him  that  it  would  be  wise  for  him  to  wait.     But  the  plaintiff 
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said  he  needed  the  money,  and  it  appears  that  shortly  after 
this  he  used  a  portion  thereof  in  the  purchase  of  a  home.  We 
think  it  quite  apparent  that  both  plaintiff  and  Dr.  Dunning 
understood  that  plaintiff  was  asking,  not  for  the  expression  of 
a  fact,  but  for  an  opinion, — a  guess;  and  in  the  giving  of  this 
guess  we  see  no  evidence  of  any  purpose  on  the  doctor's  part 
to  mislead.  The  doctor  said,  "I  do  not  think  your  injuries 
are  permanent. ' '  Whether  or  not  they  were  permanent,  no  one 
could  tell.  While  on  cross-examination  the  plaintiff  says  that 
the  doctor  said  that  his  injury  was  not  a  permanent  one,  this 
answer  must  be  read  in  the  light  of  the  question  which  elicited 
it,  and  really  is  but  the  expression  of  what  he  then  thought 
about  it.  The  evidence  in  the  case  showed  that  the  best  the 
most  skilled  could  do  was  to  give  an  opinion,  and  we  find  in 
the  entire  case  not  the  slightest  evidence  to  sustain  the  con- 
tention that  the  opinion  which  Dr.  Dunning  then  expressed 
was  not  honestly  entertained  by  him.  It  is  too  well  settled 
to  need  the  citation  of  authorities  that  one  has  no  right  to 
rely  upon  the  mere  statement  of  an  opinion,  or  to  predicate 
fraud  thereon,  so  as  to  avoid  or  rescind  a  contract  entered 
into  on  the  strength  of  such  opinion,  when  such  opinion  is 
honestly  entertained  and  given.  "False  representations,  to 
be  fraudulent,  must  be  a  false  statement  of  facts  positively 
made,  not  mere  matters  of  erroneous  opinions.  A  conceal- 
ment, to  afford  ground  of  rescission  for  fraud,  must  be  a  will- 
ful suppression  of  such  facts  in  regard  to  the  subject-matter  of 
the  contract  as  the  party  making  it  is  bound  to  disclose." 
r  Beach,  Mod.  Cont.  §  799.  "A  concealment,  to  afford 
ground  of  rescission  for  fraud,  must  be  a  willful  suppression  of 
such  facts  in  regard  to  the  subject-matter  of  the  contract  as 
the  party  making  it  is  bound  to  disclose."  Rison  v.  New- 
berry, 90  Va.  522,  18  S.  E.  919.  Homuth  v.  Railway  Co., 
129  Mo.  629,  31  S.  W.  903,  was  an  action  for  an  injury  of  much 
the  same  character  as  the  one  sued  for  in  this  case.  Plaintiff 
there  sought  to  avoid  a  satisfaction  of  her  damages  by  show- 
ing that  a  physician  in  the  employ  of  the  defendant,  in  answer 
to  her  question  as  to  the  extent  of  her  injuries,  told  her  she 
would  be  well  in  a  short  time.  The  court,  in  discussing  the 
matter,  on  page  644,  129  Mo.,  and  page  907,  31  S.  W.,  says: 
"The  question  could  not  have  called  for  more  than  an  opinion 
from  the  surgeon  as  to  the  probable  duration  of  her  trouble, 
for  plaintiff  must  have  known  as  well  as  the  snrgeon  that  when 
an  injury  of  that  kind  will  become  entirely  well  must  depend 
upon  many  conditions  more  in  the  knowledge  and  control  of 
plaintiff  than  that  of  the  surgeon  whose  opinion  is  sought. 
Plaintiffs  must  know  that  there  are  no  fixed  rules  in  surgery  by 
which  the  day,  week,  or  month  can  be  calculated  for  the 
recovery  of  an  injury  to  a  member  of  the  body  under  any  and 
all  circumstances.  Constitutional  infirmities,  hidden  mala- 
dies, unknown  to  physician  or  surgeon,  special  manner  of  treat- 
ment, the  nervous  temperament,  the  mental  and    physical 
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idiosyncracies  of  the  patient,  all  constitute  elements  in  the 
calculation  (or,  more  properly  said,  the  guess)  of  time  when 
a  given  injury,  by  way  of  a  strain  or  injury,  of  the  kind  re- 
ceived by  Mrs.  Homatb,  will  be  entirely  restored.  All  that 
can  be  said  by  the  physician  is  'that  all  things  being  favora- 
ble, as  I  now  understand  the  situation,  it  is  my  judgment  that 
this  or  that  injury  will  probably  be  well  in  one  or  two  or  three 
or  more  weeks  or  months.'  "  In  Railway  Co.  v.  Goodholm, 
6i  Kan.  758,  60  Pac.  1066,  it  is  said  on  page  764,  61  Kan.,  and 
page  1068,  60  Pac. :  "It  is  true,  as  contended,  that  expressions 
of  opinion  or  belief  as  to  what  will  happen  in  the  future,  or  of 
which  knowledge,  in  its  strict  sense,  cannot  be  had,  are  not 
fraudulent,  if  made  in  good  faith,  and  with  no  intention  to 
deceive."  See,  also,  Hayes  v.  Railway  Co.,  89  Ga.  264,  15 
S.  E.  361 ;  Doty  v.  Railway  Co.,  49  Minn.  499,  52  N.  W.  13$. 
To  set  aside  the  accord  and  satisfaction  entered  into  by  the 
plaintiff  in  this  case  for  a  good  and  valuable  consideration, 
when  he  was  in  possession  of  all  his  faculties,  when  he  was 
fully  advised  of  the  progress  of  his  injury  for  more  than  four 
months,  when  he,  from  his  experience  and  feelings,  thought 
he  would  recover  in  due  time,  simply  because  the  doctor  in 
the  employ  of  the  railway  company,  whom  the  plaintiff  volun- 
tarily consulted,  knowing  bis  relation  to  the  company,  hon- 
estly expressed  an  opinion  coincident  with  his  own,  would  be 
to  disregard  the  rules  of  law,  and  hold  as  nothing  the  contracts 
of  parties  deliberately  entered  into,  and  to  discourage,  rather 
than  encourage,  the  settlement  of  the  differences  of  parties 
out  of  court.  The  instruction  to  the  jury  to  find  for  the 
defendant  on  all  the  evidence  ought  to  have  been  given. 

The  case  will  be  reversed  and  remanded,  with  instructions 
to  set  aside  the  judgment  entered,  and  to  enter  judgment  for 
the  plaintiff  in  error  for  its  costs.     All  the  justices  concurring. 


Illinois  Cent.  R.  Co.  v.  Seamans. 

{Supreme  Court  of  Mississippi,  April  ip,  1901 ■  ) 

[31  80.  Rep.  546.] 

Railroads— Death  of  Employee— Proximate  Cause.* 

Where  a  railroad  company  so  manages  its  business  as  to  entice 
cattle  to  its  track  to  feed  upon  wasted  cotton  seed  at  a  place  from 
which  they  cannot  readily  escape  passing'  trains,  and  where  they 
cannot  be  seen  by  engineers  in  time  to  prevent  a  collision,  it  will  be 
liable  for  the  death  of  a  fireman  caused  by  the  derailment  of  his 
engine  in  running  over  a  cow  at  the  place. 

Appeal  from  circuit  court,  Yalobusha  county;  P.  H.  Lowery, 
Judge. 
Action  by  Frances  A.  Seamans  against  the  Illinois  Central 

"■As  to  the  master's  liability  for  injuries  to  an  employee  from  ob- 
structions on  or  near  track,  see  20  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
62  et  seq. ;  5  Rap.  A  Mack's  Dig.  61  et  seq. 
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Railroad  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

The  suit  was  for  the  wrongful  death  of  plaintiff's  son,  a  fire- 
man in  defendant's  employ,  and  who  was  killed  at  Hudson- 
ville,  Marshall  county,  in  February,  iooo,  by  the  overturning 
of  bis  engine.  The  plaintiff  was  decedent's  only  parent.  She 
recovered  a  judgment  for  $6,ooo  in  the  court  below,  and  the 
railroad  company  appealed  to  the  supreme  court.  There  was 
controversy  touching  the  facts,  but,  as  found  by  the  jury,  the 
case  was  substantially  as  follows:  The  railroad  company  had 
constructed  a  house  for  the  reception  of  cotton  seed  in  a  deep 
cut,  several  hundred  feet  in  length,  through  which  its  main 
track  and  a  side  track  passed.  The  house  had  but  one  door 
or  opening  into  it,  which  was  placed  next  to  the  tracks.  The 
ride  track  passed  within  a  few  feet  of  the  seed  house.  There 
was  a  grade  crossing  something  over  400  feet  north  of  the 
house,  and  another  a  short  distance  south  of  it,  made  by  dig- 
ging down  the  banks.  The  only  way  wagons  loaded  with  seed 
for  deposit  in  the  house  could  reach  it  for  unloading  was  to 
descend  to  the  tracks  at  the  south  crossing,  turn  up  the  side 
track  at  right  angles,  and  proceed,  with  at  least  one  wheel  on 
the  side  track,  to  the  seed-house  door.  This  condition  of 
affairs  had  existed  for  a  considerable  time.  In  unloading 
cotton  seed  from  wagons  into  the  seed  house,  appreciable 
Quantities  had  been  wasted,  and  were  permitted  to  remain  on 
the  company's  tracks.  Many  cattle  were  permitted  habitually 
to  wander  at  large  in  the  vicinity,  and  they  were  enticed  upon 
the  tracks  by  the  wasted  seed,  which  cows  eat  with  relish.  A 
number  of  cows  had  been  killed  by  the  cars  of  the  company  in 
front  of  the  seed  house  and  near  it  before  the  time  of  the 
accident  in  question.  There  was  a  curve  in  the  road  a  short 
distance  south  of  the  place,  which  prevented  the  engineer  of 
a  train  from  seeing  cattle  on  the  track  in  time  to  prevent 
striking  them,  when  running  at  a  high  rate  of  speed ;  and  the 
schedules  of  the  company  required  the  train  on  which  the 
plaintiff's  son  was  an  employee  to  run  rapidly  in  passing  there. 
On  the  occasion  in  question  the  northbound  train,  on  which 
plaintiff's  son  was  the  fireman,  was  running  as  required  by 
the  schedules.  It  reached  Hudsonville,  about  7  o'clock  in  the 
evening,  after  dark.  There  was  a  cow  on  the  track  near  the 
seed  house,  which  the  engineer  and  fireman  did  not  observe 
in  time  to  prevent  the  locomotive  from  striking  it.  It  was 
run  over,  the  engine  overturned,  and  the  fireman  (plaintiff's 
son)  killed.  The  son,  who  was  21  years  of  age,  contributed 
largely  to  his  mother's  support. 

Mayes  &  Harris,  for  appellant. 

Brewer  &  Wilson,  for  appellee,  citing  the  following  cases: 

Jonesv.  Nichols,  46  Ark.  309,  55  Am.  Rep.  575;  Townsend 
v.  Wathen,  9  East,  277-279;  Railroad  Co.  v.  McDonald,  152 
U.  S.  262,  14  Snp.  Ct.   619,  38  L.  Ed.  434;  Railway  Co.  v. 
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Swett,  45  III  197,  92  Am.  Dec.  an;  I  Rap.  &  M.  Ry.  Die.  p. 
102,  S  40;  Railroad  Co.  v.  McAra,  52  111.  296;  Craftoo  v. 
Railroad  Co.,  55  Mo.  580;  Morrow  v.  Same,  29  Mo.  App.  437; 
Burger  v.  Railway  Co.,  52  Mo.  App.  121;  Brown  v.  Railroad 
Co.,  27  Mo.  App.  398;  Railway  Co.  v.  Dick.  52  Ark.  402,  12 
S.  W.  785,  20  Am.  St  Rep.  iqo;  Page  v.  Railroad  Co.,  71 
N.  C.  222;  Railroad  Co.  v.  Wilson,  12  Colo.  20,  20  Pac.  340; 
Bean  v.  Railroad  Co.,  107  N.  C.  731,  12  S.  E.  600;  Dickson 
v.  Railroad  Co.,  124  Mo.  140,  27  S.  W.  476,  25  L.  R.  A.  320, 
46  Am.  St  Rep.  429;  Donnegan  v.  Erhardt  (N.  Y.)  23  N.  E. 
1051,  7  L.  R.  A.  527;  Langloisv.  Railroad  Co.,  19  Barb.  364; 
Corwin  v.  Railroad  Co.,  13  N..Y.  42;  Staats  v.  Railroad  Co., 
*42  N.  Y.  196;  Brown  v.  Railroad  Co.,  34  N.  Y.  404;  Shepard 
v.  Railroad  Co.,  35  N.  Y.  641;  Jones  v.  Seligman,  81  N.  Y. 
190;  Graham  v.  President  etc.,  46  Hun,  386;  Railway  Co. 
v.  Williams,  172  111.  379,  50  N.  E.  116,  64  Am.  St  Rep.  44; 
Railroad  Co.  v.  Spencer,  72  Miss.  501,  17  South.  168;  Dick- 
son's Case,  124  Mo.  140,  27  S.  W.  476,  25  L.  R.  A.  320,  46 
Am.  St.  Rep.  429;  Hough  v.  Railroad  Co.,  100  U.  S.  217,  25 
L.  Ed.  612;  Railroad  Co.  v.  McKenzie  (Va.)  24  Am.  &  Eng. 
R.  Cas.  395:  Railroad  Co.  v.  Stoat,  17  Wall.  657,  21  L  Ed. 
745;  2  Thomp.  Neg.  p.  1236,  §  11;  Troxler  v.  Railway  Co., 
124  N.  C.  189,  32  S.  E.  550,  44L.  R.  A.  313,  70  Am.  St  Rep. 
$80;  Gleeson  v.  Railroad  Co.,  140  U.  S.  43s,  11  Sup.  Ct  859, 
35  L.  Ed.  458;  Holden  v.  Railroad  Co.,  37  Am.  Rep.  350; 
The  Joseph  B.  Thomas,  30  C.  C  A.  333,  86  Fed.  658,  46  I* 
R.  A.  58;  Railroad  Co.  v.  Reesman  (8th  circuit)  9  C.  C.  A. 
20,  60  Fed.  370,  23  L.  R.  A.  768;  note  to  Gilson  v.  Canal  Co. 
(Vt.)  36  Am.  St  Rep.  857  (s.  c.  26  Atl.  70);  Sullivan  v.  Rail- 
road Co.,  72  Am.  Dec  700;  Fordyce  v.  Jackson,  56  Ark.  504, 
20  S.  W.  528,  597;  z  Rap.  &  M.  Ry.  Dig.  p.  385;  Spengler's 
Case,  67  Miss.  1,  6  South.  613. 

WHITFIELD,  C.  J.  The  appellant  was  clearly  negligent 
in  constructing  this  cotton-seed  house  in  the  manner  in  which 
the  evidence  shows  it  was  constructed.  It  was  the  duty  of 
the  appellant,  in  constructing  such  houses,  to  do  so  with 
proper  care  and  skill,  in  view  of  their  use,  and  of  the  known 
instincts  and  appetites  of  cows  and  other  animals  for  cotton 
seed.  It  is  certainly  easy  to  properly  construct  them,  and  the 
testimony  is  clear  that  this  one  is  unique  in  the  elements  of 
misconstruction.  It  is  plain,  also,  that  this  negligence  of  the 
company,  and  the  kindred  negligence  of  leaving  large  quanti- 
ties of  cotton  seed  lying  on  the  railroad  track,  thus  inviting 
animals  addicted  to  the  eating  of  them  to  go  on  the  track  in 
front  of  the  cotton-seed  house  to  get  them,  are  the  proximate 
cause  of  the  injury.  The  authorities  in  support  of  these  views 
are  admirably  collated  in  the  brief  of  counsel  for  appellee,  to 
which  we  refer. 

Affirmed. 
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( Court  of  Civil  Appeals  of  Texas,  Feb.  t4,  igot. ) 
[66  8.  W.  Rep.  887.] 
Injury  to  Enginoot — Excessive  Verdict. 

Plaintiff,  at  the  time  he  was  injured  in  a  collision,  was  a  locomo- 
tive engineer,  45  years  old,  with  15  years'  experience,  and  earning 
$135  a  month.  His  face,  hands,  and  leg's  were  scalded  so  that  the 
skin  peeled  off;  his  left  foot  was  crushed  so  that  the  flesh  slipped  off, 
causing1  him  to  lose  two  toes  and  the  free  use  of  such  foot;  his  left 
arm  was  dislocated  at  the  shoulder;  and  he  was  permanently  inca- 
pacitated from  following  his  vocation.  He  was  injured  in  his  hip 
and  back,  his  shoulder  shrunk,  his  arm  became  almost  useless,  and 
his  eyesight  was  impaired.  He  could  not  vralk  without  limping  and 
suffering  pain,  and  his  injuries  caused  him  great  suffering,  his  hip 
always  paining  him  in  cloudy  weather.  He  knew  no  business  except 
railroading:  held,  that  a  verdict  for  $13,500  was  not  excessive. 
Personal  Injuries — Pleading. 

In  an  action  for  injuries  in  a  railroad  collision,  a  general  allegation 
that  plaintiff  was  caught  and  crushed  in  the  wreck,  etc.,  was  suffi- 
cient, in  the  absence  of  objection,  to  admit  evidence  as  to  an  injury 
to  his  hip,  although  the  general  allegation  of  injury  was  followed  by 
a  statement  of  injuries  to  specific  parts,  which  did  not  include  the  hip. 
Same — Same. 

In  an  action  for  injuries,    an   averment   that   plaintiff's    leg   was 
crushed  and  dislocated  was  sufficient   to  admit   evidence  of  an  injury 
to  hia  hip. 
Same— Assumption  of  Risk.* 

Plaintiff,  a  locomotive  engineer,  employed  by  the  defendant  rail- 
road company,  was  injured  in  a  collision  caused  by  the  negligence  of 
a  brakeman  in  leaving  open  a  switch  which  it  was  his  duty  to  oper- 
ate. The  brakeman  belonged  to  the  crew  of  the  train  with  which 
plaintiff's  train  collided,  and  there  was  evidence  that  his  negligence 
was  due  to  his  being  so  much  in  need  of  sleep  that  he  fell  asleep 
while  on  duty  :  held,  that  plaintiff's  knowledge  that  defendant  some- 
times sent  out  brakemen  who  needed  sleep  would  not  charge  him  with 
assumption  of  risk,  since  defendant's  duty  to  furnish  a  safe  track 
could  not  be  avoided  merely  because  plaintiff  may  have  known  that 
it  was  sometimes  negligent. 
Same —  Negligence— Evidence. 

Testimony  of  a  witness  that  she  saw    the    brakeman  just  before  he 
started  on  his  trip,  and   that  he  "looked  bad  and  worried,"  and  that 
it  "seemed  it  was  all  he  could   do   to   walk,"  was  admissible  to  show 
that  the  brakeman  was  in  need  of  rest. 
Same— Same — Same. 

The  testimony  of  a  witness  that  he  was  present  in  the  office  of  the 
train  dispatcher,  whose  duty  it  was  to  send  out  crews,  when  the  dis- 
patcher was  requested  to  allow  the  brakeman  to  lie  off  and  rest,  was 
admissible  to  show  that  defendant  had  notice  of  the  brakeman's  con- 
Same — Same. 

Ignorance  of  the  brakeman's  condition  would  not  relieve  defendant 
from  liability  for  its  failure  to  have  the  track  in  a  safe  condition. 
Fellow  Servants. f 

The  brakeman  was  the  agent  of  the  company  to  see  that  the  switch 
was  properly  set,  and  not  plaintiff's  fellow  servant. 

•As  to  whether  the  master  is  liable  for  a 
caused  by  the  negligence  of  an  employee  : 
see  20  Am.  &  Eng.  Enc.  Law  (2d  Ed.}  64  et  seq. 

tAs  to  whether  employees  of  different  trains  are  fellow  servants, 
see  note,  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  489  et  seq. 
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Appeal  from  district  court,  Smith  county;  j.  G.  Russell, 
Judge. 

Action  by  J.  A.  Kelton  against  the  St.  Louis  Southwestern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

E.  B.  Perkins  and  Marsh,  Mcllwaine  &  Fitzgerald,  for 
appellant. 

Johnson  &  Edwards,  for  appellee. 

GARRETT,  C.  J.  The  appellee  brought  this  suit  against 
the  appellant  to  recover  damages  for  injuries  received  by  him 
in  a  collision  on  appellant's  railroad.  On  September  7, 
1900,  while  the  appellee  was  in  the  employment  of  the  appel- 
lant as  a  locomotive  engineer  on  one  of  its  passenger  trains, 
a  switch  was  left  open  through  the  negligence  of  a  brakemao, 
also  in  the  employ  of  the  appellant,  and  a  train  which  appel- 
lee was  in  charge  of  ran  into  the  switch,  and  collided  with 
the  head  of  a  freight  train,  which  had  been  side-tracked  for  the 
purpose  of  letting  the  passenger  train  pass,  and  received  the 
injuries  complained  of.  The  brakeman  belonged  to  the  crew 
in  charge  of  the  freight  train,  and  was  charged  with  the  doty 
of  opening  and  closing  the  switch,  and  seeing  that  it  was 
properly  set  The  appellee  was  injured  through  the  negli- 
gence of  the  appellant  without  fault  on  his  part  His  injuries 
were  very  severe,  and  he  suffered  greatly.  He  sustained  dam- 
ages to  the  extent  of  $13,500,  the  amount  of  the  judgment 
rendered  by  the  court  below  upon  the  verdict  of  the  jury. 

By  the  third,  fourth,  and  fifth  assignments  of  error  the 
amount  of  the  verdict  is  complained  of  as  excessive.  Appel- 
lee was  a  locomotive  engineer,  and  had  been  following  that 
vocation  on  appellant's  line  of  railway  for  15  years.  He  was 
45  years  of  age  at  the  time  he  received  the  injuries,  and  was 
strong  and  in  good  health,  and  was  earning  $135  a  month. 
His  face,  hands,  and  legs  were  scalded  and  burned  by  the 
escaping  steam.  His  left  foot  was  crushed,  and  he  has  lost 
two  of  hia  toes  and  the  free  use  of  his  foot.  His  left  arm  is 
dislocated  at  the  shoulder,  and  he  is  permanently  incapaci- 
tated from  following  his  avocation  as  locomotive  engineer. 
He  received  injuries  in  his  hip  and  back,  and  suffered  greatly 
from  the  burning  and  scalding  of  his  face,  hands,  legs,  and 
foot.  The  skin  peeled  off  his  face  and  hands  and  slipped  off 
bis  leg,  and  the  flesh  slipped  off  from  his  foot  He  limps  in 
walking,  and  cannot  walk  much  without  bis  ankle  paining 
him.  His  shoulder  has  shrunk,  and  his  arm  has  no  strength 
in  it,  and  is  of  but  little  use  to  him.  His  eyesight  also  is 
injured,  and  he  suffers  pain  in  his  hip  during  cloudy  weather. 
He  knows  no  other  business  than  railroading,  and  there  is 
nothing  in  that  line  that  he  can  do  now.  We  do  not  think 
that  the  verdict  should  be  disturbed. 

The  first  and  second  assignments  of  error  raise  the  question 
of  the  sufficiency  of  the  pleadings  to  recover  for  injuries  to  the 
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hip.  Evidence  was  received  without  objection  that  appel- 
lee's hip  was  hurt,  and  pained  him,  and  the  court  charged  the 
jnry,  as  set  ont  in  the  first  assignment  upon  the  measure  of 
damages,  that  they  might  take  into  consideration  any  pain 
and  suffering  sustained  as  the  direct  result  of  the  injuries ;  and 
the  appellant,  as  appears  from  the  second  assignment,  re- 
quested the  court  to  instruct  the  jury  that,  in  the  event  they 
should  find  for  the  appellee,  not  to  allow  him  anything  for 
injury,  if  any,  to  his  hip.  It  is  contended  that  there  is  no 
allegation  in  the  petition  that  would  sustain  a  recovery  for 
injury  to  the  hip.  The  allegations  in  the  petition  were  that 
"there  was  a  violent  collision  of  said  trains,  and  by  reason 
thereof  plaintiff  was  violently  thrown  and  hurled  against  the 
said  engine  and  parts  of  said  machinery,  and  against  said 
wreck  and  tender  and  the  ground,  and  plaintiff  was  caught 
and  crushed  in  said  wreck,  and  his  *  *  *  leg  was  crushed 
and  mangled,  and  the  same  dislocated;  that  plaintiff's  back 
and  side  were  wrenched,  bruised,  and  injured;  that  the  hot 
water  and  steam  escaping  from  the  engine  severely  scalded  and 
burned  plaintiff's  *  *  legs  *  *  *  and  body;  that 
plaintiff's  *  *  *  leg  still  remains  mashed  and  broken, 
crashed,  stiff,  and  deformed,  and  by  reason  thereof  plaintiff 
is  unable  to  use  said  *  *  *  leg,  *  *  *  and  will  never 
have  the  use  of  same;  that  plaintiff  is  rendered  a  cripple  for 
life  on  account  of  said  injuries,  and  the  same  are  permanent ; 
that  the  said  injuries  to  plaintiff's  back  and  side  are  severe 
and  permanent ;  and  by  reason  of  the  said  scalds  and  barns  the 
skin  and  flesh  of  plaintiff  peeled  off  and  sloughed  away ;  that 
by  reason  of  the  said  injuries  plaintiff  has  suffered,  still  suffers, 
and  will  ever  suffer  great  physical  and  mental  pain  and  torture, 
and  plaintiff  is  and  will  ever  be  wholly  incapacitated  and  pre- 
vented from  performing  manual  labor,  or  to  follow  his  occu- 
pation, and  he  is  now  and  will  always  be  a  cripple,  and  is 
and  will  always  be  wholly  incapacitated  from  earning  a  liveli- 
hood." In  the  case  of  Railroad  Co.  v.  Bibolet,  57  S.  W.  974, 
this  court  held  that  the  allegation  that  the  appellee's  "body 
was  bruised  and  battered,"  in  the  absence  of  a  special  excep- 
tion, was  sufficient  to  admit  proof  of  an  injury  to  the  arm, 
although  there  were  allegations  in  the  petition  of  specific 
injuries.  An  application  for  writ  of  error  was  refused  by  the 
supreme  court,  and  we  think  the  case  decisive  of  the  question 
here  presented.  We  are  also  of  the  opinion  that  the  aver- 
ment that  the  leg  was  crushed  and  dislocated  would  admit  of 
proof  of  injury  to  the  hip,  as  the  wrestling  of  the  ball  at  the 
end  of  the  thigh  bone  from  the  hip  socket  would  naturally 
involve  the  hip  and  cause  injury  to  it.  We  do  not  think  that 
the  charge  authorizes  the  recovery  of  double  damages,  or  that 
it  assumes  that  the  appellant's  servants  were  negligent.  The 
charge  in  question  is  a  fair  presentation  of  the  measure  of 
damages,  and  is  confined  to  the  issues  of  the  case. 
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The  evidence  showed  that  the  act  of  the  brakeman  in  leav- 
ing the  switch  open  was  probably  the  result  of  his  being  in 
need  of  rest  and  falling  asleep  at  the  time  he  started  ont  on 
the  trip  on  which  the  collision  occurred;  and  the  appellant 
requested  the  court  to  instruct  the  jury  that,  although  they 
should  believe  such  to  be  the  case,  and  should  further  believe 
that  the  appellant  was  guilty  of  negligence  in  sending  him  ont 
in  that  condition,  still  if  they  should  believe  from  the  evidence 
that  appellee  knew  that  trainmen  or  brakemen  were  at  times 
sent  out  in  that  condition,  he  would,  by  continuing  in  the 
employment  of  the  appellant,  assume  the  risk,  although  he 
did  not  know  that  such  a  man  was  in  charge  of  the  switch. 
This  instruction  was  correctly  refused.  The  doctrine  of 
assumed  risk  has  no  application  to  the  case.  The  appellee 
did  not  know  that  such  person  was  in  charge  of  the  particular 
switch,  and  his  knowledge  that  at  times  the  appellant  negli- 
gently sent  out  on  duty  brakemen  who  were  in  need  of  rest 
and  sleep  could  not  affect  him  with  knowledge  that  there  was 
a  train  side-tracked  at  that  switch,  and  that  the  brakeman  in 
charge  of  the  switch  was  in  such  condition  as  to  render  him 
unfit  for  duty  and  apt  to  leave  the  switch  open.  It  was  the 
duty  of  the  appellant  to  furnish  a  safe  track,  and  liability  for 
its  negligent  failure  to  do  so  cannot  be  defeated  on  the  ground 
that  the  risk  had  been  assumed  because  its  employees  may 
know  that  it  is  sometimes  negligent  in  that  respect.  If  the 
doctrine  of  assumption  of  risk  should  be  applied  to  the  extent 
contended  for  by  the  appellant,  there  could  never  be  any 
recovery  against  it  for  any  negligent  act,  because  it  is  com- 
mon knowledge  that  among  the  thousands  of  servants  charged 
with  the  operation  of  the  trains  many  are  sometimes  negli- 
gent, and  that  accidents  resulting  from  the  negligence  of  serv- 
ants do  and  are  liable  to  happen  at  any  time. 

The  seventh  and  eighth  assignments  of  error,  complaining 
of  the  charge  of  the  court  and  the  refusal  of  a  requested 
instruction,  are  bnt  contentions  for  the  same  doctrine  of 
assumption  of  risk,  and  are  overruled. 

There  was  no  error  in  admitting  the  evidence  of  the  wit- 
nesses as  shown  by  the  ninth  and  tenth  assignments  to  have 
been  received  over  the  objection  of  the  appellant.  It  was 
proper  to  show  that  the  brakeman  McMurray  was  in  need  of 
rest  by  the  evidence  of  the  witness  that  she  saw  him  just  be- 
fore he  started  out  on  his  trip,  and  that  "he  looked  bad  and 
worried,  and  seemed  it  was  all  he  could  do  to  walk."  The 
testimony  of  the  witness  Malcolm  Jones  showed  not  only  the 
physical  condition  of  McMurray,  but  that  the  train  dispatcher, 
Butler,  must  have  known  of  it.  Butler,  as  train  dispatcher, 
was  charged  with  the  doty  of  sending  out  the  crews,  and  the 
evidence  objected  to  showed  that  McMurray  was  present  in 
the  office  when  the  witness  requested  Butler  to  allow  him  to 
lie  off  and  rest.     But,  even  if  it  were  not  true  that  the  appel- 
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lant  was  aware  that  McMurray  was  in  need  of  rest  and  sleep, 
that  fact  did  not  relieve  it  of  its  duty  to  have  the  track  in  a 
safe  condition.  The  doctrine  of  fellow  servants  has  no  appli- 
cation in  this  case,  and  the  brakeman  was  the  agent  of  the 
company  to  see  that  the  switch  was  closed. 
The  judgment  will  be  affirmed.     Affirmed. 


Williams  v.  Northern  Lumber  Co. 

{Circuit  Court,  D.,  Minnesota,  Octobers,  igoi.) 

[113  Fed.  Rep.  382.] 

Master  and  Servant — Railroads — Minnesota  Statute  Relating  to  Fallow 
Servants.* 

Rev.  St.  Minn.  1894,  j  2701,  providing  that  any  railroad  company 
owning  or  operating  a  railroad  in  the  state  shall  be  liable  for  injury 
to  any  agent  or  servant  occurring  through  the  negligence  of  a  fellow 
servant,  without  contributory  negligence  on  his  part,  is  limited  in 
its  application  to  quasi  public  corporations  having  franchises  from 
the  state,  and  operating  railroads  open  to  public  travel  or  use.  It 
does  not  apply  to  a  logging  road  built  and  operated  only  for  private 
purposes,  and  not  as  a  common  carrier. 
Same — Injury  of  Servant — Contributory  Negligence. 

Plaintiff's  intestate  was  employed  by  defendant  as  head  brakeman 
and  conductor  of  a  logging  train,  in  which  capacity  it  was  his  duty 
to  superintend  the  loading  of  the  cars  and  the  making  up  of  the  train, 
and  to  see  that  the  logs  were  properly  loaded,  having  reference, 
among  other  things,  to  their  different  lengths,  so  that  the  cars  could 
be  safely  coupled  together.  While  making  up  a  train  so  loaded,  he 
was  fatally  injured  by  a  log  which  fell  or  was  thrown  from  a  car- 
There  was  no  evidence  to  show  negligence  on  the  part  of  defendant 
in  respect  to  the  place  where  the  work  was  done  or  the  appliances, 
or  in  the  employment  of  fellow  servants,  nor  was  there  any  direct 
evidence  of  the  manner  in  which  the  injury  occurred:  held  that,  if  it 
was  not  due  to  the  negligent  manner  of  loading,  it  resulted  from  a 
danger  of  the  employment,  of  which  deceased  assumed  the  risk,  and, 
if  there  was  negligence  in  loading,  being  charged  with  its  superin- 
tendence, he  was  guilty  of  contributory  negligence,  which  precluded 
a  recovery  for  his  death. 

At  law.  Action  by  plaintiff,  as  administratrix,  to  recover 
damages  for  the  alleged  wrongful  death  of  her  intestate. 

After  the  plaintiff  has  rested  her  case,  counsel  for  defend- 
ant moved  the  court  to  instruct  the  jury  to  find  verdict  for  the 
defendant,  on  the  following  grounds:  First.  That  there  is  no 
negligence  shown  on  the  part  of  the  defendant  by  the  evi- 
dence. Second.  That  from  the  evidence  on  the  part  of  the 
plaintiff  it  appears  that  the  injury  was  caused  by  one  of  the 
risks  incident  to  the  business  in  which  the  plaintiff  had 
engaged.  Third.  That  the  evidence  shows  that  the  deceased 
was  guilty  of  contributory  negligence.  Fourth.  That,  if  there 
is  any  negligence  at  all  shown  here  aside  from  that  of  the 
plaintiff's  intestate,  it  was  the  negligence  of  a  fellow  servant. 

*See  generally,  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  979  et  seq.  ;  5 
Hap.  ft  Mack's  Dig.  709  et  seq. 
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Fifth.  That  the  danger  and  risk  of  a  log  falling  oft  from 
one  of  these  cars  was  open  and  apparent,  and  was  one  of  the 
hazards  of  the  employment,  the  risk  of  which  was  assumed  by 
plaintiff's  intestate. 

Robert  C.  Saunders,  for  plaintiff. 

Howard  T.  Abbott,  for  defendant. 

LOCHREN,  District  Judge  (orally).  This  is  a  motion  to 
direct  a  verdict  in  favor  of  the  defendant.  A  motion  of  this 
kind  does  not  call  for  any  exercise  of  discretion  on  the  part  of 
the  court  It  is  a  matter  of  strict  right.  If  the  evidence 
tends  to  sustain  any  facts  upon  which  the  plaintiff  would  be 
entitled  to  a  recovery  in  case  the  jury  find  such  facts  from  the 
evidence  (and  upon  a  motion  of  this  kind  the  evidence  must 
be  construed  most  strongly  in  favor  of  the  plaintiff),  then 
there  is  a  question  for  the  jury,  and  the  motion  ought  not  to 
be  granted.  The  fact  that  the  son  of  the  plaintiff  was  injured, 
so  that  he  died,  by  a  calamity  which  occurred  while  in  the 
employ  of  the  defendant,  is  sustained  by  the  evidence,  and  ia 
not  seriously  questioned.  The  only  question  is  whether 
there  is  any  evidence  tending  to  show  that  his  death,  or  the 
injury  which  caused  his  death,  was  caused  by  negligence 
which  is  imputable  to  the  defendant,  and  for  which  the  defend- 
ant is  in  law  responsible.  If  there  is  no  such  evidence,  there 
is  nothing  to  support  a  verdict,  if  one  should  be  rendered  in 
favor  of  the  plaintiff.  Now,  negligence  is  the  lack  of  that 
care  which  a  party  is  by  law  required  to  exercise  under  the 
particular  circumstances  of  the  case.  If  a  party  fails  to  ex- 
ercise such  care,  and  the  result  is  an  injury  to  another  person, 
then  the  party  guilty  of  the  negligence  is  liable  to  the  person 
injured  for  damages  caused  by  the  injury,  providing  there 
was  no  negligence  on  the  part  of  the  person  injured  which 
would  prevent  his  recovery.  The  law,  irrespective  of  the 
statute  which  has  been  referred  to,  requires  an  employer  to 
exercise  ordinary  care  in  respect  to  the  place  in  which  the 
employee  is  put  to  work,  and  in  respect  to  the  appliances 
which  he  is  to  use,  and  the  snrronndings,  so  that  they  shall 
be  reasonably  safe ;  and  with  respect  to  fellow  servants  who 
are  employed  in  the  same  business  the  duty  of  the  master  is 
to  use  ordinary  care  to  see  that  only  careful,  competent,  and 
suitable  men  are  employed  in  the  business.  On  the  other 
hand,  the  employee  assumes  the  ordinary  hazards  and  risks 
of  the  business  about  which  be  undertakes  to  work.  Some 
kinds  of  business  are  more  hazardous  than  others;  but,  what- 
ever the  degree  of  hazard,  that  which  is  apparent,  and  belong- 
ing to  the  business  that  he  engages  in,  is  assumed  by  the 
employee,  and  be  also  assumes  the  risk  of  carelessness  on  the 
part  of  fellow  servants.  If  the  master  uses  ordinary  care  to 
select  competent  fellow  servants,  and,  nowithstanding  this,  a 
fellow  servant  commits  an  act  of  negligence  or  carelessness 
which  injures  another  employee,  the  master  is  not  liable,  be- 
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cause  he  had  done  all  that  the  law  requires  of  him  if  he 
selected  competent  and  suitable  men.  Of  course,  experience 
shows  that,  notwithstanding  that  degree  of  care,  servants  will 
be  guilty  of  negligence  which  may  injure  themselves  or  their 
fellow  servants.  Now,  with  respect  to  this  particular  injury, 
the  business  in  which  the  deceased  was  injured  is  apparently 
a  hazardous  business.  The  handling  of  logs,  loading  and 
assisting  in  moving  them, — they  being  ponderous  articles,  lia- 
ble, if  they  fall  upon  a  person,  to  do  him  great  injury,  and 
hazard  his  life  and  limb, — is  a  business  which,  in  its  nature, 
is  a  hazardous  one.  The  hazard  may  be  and  is  increased  by 
the  danger  of  carelessness  on  the  part  of  the  employees  who 
are  engaged  in  the  business, —  in  this  case,  in  the  loading  of 
the  logs.  Aside  from  the  statute,  as  I  stated  before,  all  these 
hazards  are  assumed  by  all  of  the  employees  who  hire  them- 
selves out  and  engage  in  that  business;  and  if,  by  reason  of 
the  negligence  of  themselves  or  their  fellow  servants,  an  injury 
occurs,  and  the  master  has  used  due  care,  and  there  is  no 
fault  in  the  appliances,  the  master  is  not  responsible,  and  the 
injury  that  one  may  sustain  is  his  own  misfortune.  In  this 
case  there  is  no  evidence  that  there  was  any  fault  on  the  part 
of  the  master  in  respect  to  the  place  at  which  the  work  was 
being  done,  or  in  respect  to  appliances  that  were  furnished 
by  the  master;  nor  is  there  any  charge  that  the  servants  were 
known  to  be  careless  or  ignorant,  or  that  they  were  ordinarily 
so;  so  there  is  no  lack  of  care  cast  on  the  selection  of  the  fel- 
low servants.  Aside  from  the  statute  I  have  referred  to,  there 
would  be  no  evidence  making  the  master  responsible  for  the 
injury  which  the  employee  suffered  in  this  particular  instance; 
and  one  thing  to  be  considered  is  whether  that  statute  applies 
to  a  case  of  this  kind. 

Section  2701  of  the  Revised  Statutes  of  Minnesota  of  1894 
provides  that  any  railroad  corporation  owning  or  operating  a 
railroad  in  this  state  shall  be  liable  for  all  damages  sustained 
by  any  agent  or  servant  thereof  by  reason  of  the  negligence  of 
any  other  agent  or  servant  thereof  without  contributory  neg- 
ligence on  his  part.  That  would  include  responsibility  on 
the  part  of  a  railroad  corporation  for  negligence  of  a  fellow 
servant,  and  it  changes  the  law  in  that  respect,  but  it  does 
not  change  it  with  respect  to  the  effect  of  contributory  negli- 
gence. This  statute,  as  stated  in  several  decisions,  would  be 
unconstitutional,  as  being  in  the  nature  of  class  legislation, 
imposing  a  responsibility  upon  railroad  corporations  that  is 
not  imposed  upon  other  employers  of  labor,  if  it  were  not 
from  a  consideration  that  it  is  a  peculiar  regulation  with 
respect  to  quasi  public  corporations  which  have  franchises 
from  the  state,  granted  for  the  reason  that  the  public'  is 
interested  in  the  business  of  these  corporations,  and  for  that 
reason  the  legality  of  such  regulation  by  the  state  is  main- 
tained as  a  proper  regulation  for  the  safety  of  individuals  and 
of  the  public  generally  with  respect  to  corporations  of  this 
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kind.  It  is  perhaps  a  long  stretch  of  the  power  of  regulation 
to  impose  upon  these  corporations  a  liability  for  the  acts  of 
their  servants  that  is  not  imposed  upon  other  corporations  or 
upon  individuals,  bnt  the  courts  have  sustained  this  particular 
regulation.  It  has  been  sustained  by  the  supreme  court  of 
this  state,  and  like  statutes  have  been  sustained  in  other 
states,  and  also  by  the  supreme  court  of  the  United  States;  so 
it  is  beyond  question  now  that  this  is  a  proper  regulation,  as 
far  as  the  scope  of  this  statute  extends.  So  one  question 
presented  now  is  whether  this  statute  applies  to  a  railroad 
of  this  kind,  which  is  not  a  public  railroad,  used  by  the  pub- 
lic, and  which  is  not  a  common  carrier;  for  no  person  has  a 
right  to  require  that  he  be  carried  upon  it,  or  to  have  his 
private  goods  carried  upon  it.  It  is  a  private  concern,  belong- 
ing to  individuals,  or  to  a  company  which  is  not  a  railroad 
corporation,  and  therefore  does  not  come  within  the  category 
of  bodies  who  are  invested  with  franchises  for  the  use  of  the 
public,  which  gives  the  state  the  right  to  make  peculiar 
regulations  for  public  safety.  It  does  not  come  within  the 
language  of  the  statute,  because  it  is  not  a  railroad  corpora- 
tion; and  the  proviso  in  the  statute  indicates  that  the  statute 
is  intended  to  apply  only  to  corporations  of  the  character  to 
which  I  have  referred,  possessed  of  franchises,  open  to  public 
travel  or  use,  because  the  proviso  is  that  they  shall  not  be 
liable  for  damage  during  the  construction  of  a  new  road  not 
open  to  public  travel  or  use.  It  is  said  by  counsel  for  defend- 
ant that  it  cannot  apply  to  a  railroad  of  this  kind,  because 
there  was  no  such  railroad  in  operation  at  the  time  of  the 
passage  of  the  act  in  1887,  and  therefore  it  could  not  have 
been  considered  by  the  legislature.  I  do  not  know  what  the 
fact  is  as  to  that.  My  impression  is  that  counsel  is  right  as 
to  the  fact  that  there  was  no  such  railroad  in  operation  at  the 
time  in  this  state,  but  I  am  not  sure,  and  will  not  assume, 
whether  that  is  the  fact  or  not.  The  language  in  this  statute 
indicates  that  it  was  not  intended  to  include  roads  of  this 
kind.  But,  if  it  were  the  fact  that  these  railroads  were  in 
existence  in  the  state,  as  they  are  now,  then  the  presumption 
would  be  still  stronger  that  they  were  not  intended  to  be 
included  in  that  act,  for  the  reason  that  the  language  of  the 
act  would  exclude  them ;  and,  if  they  were  in  operation,  it 
must  be  presumed  that  the  fact  was  known  to  the  members  of 
the  legislature  at  that  time.  The  fact  that  language  was  used 
which  would  ordinarily  exclude  would  be  stronger  evidence 
that  they  were  intended  to  be  excluded  than  if  there  were  no 
such  railroads  in  operation  at  the  time,  and  therefore  they 
were  not  considered.  I  think  it  is  true  that  an  act  may  take 
effect  upon  business  that  was  not  carried  on  at  the  time  when 
the  act  was  passed  if  the  language  of  the  act  is  such  that  it 
will  include  that  kind  of  business,  although  the  same  was  not 
known  at  the  time.  But  it  seems  to  me  the  language  of  this 
»e  does  not  include  railroads  of  this  kind ;  therefore  I  feel 
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constrained  to  hold  that  the  ordinary  doctrine  with  respect  to 
negligence  on  the  part  of  the  fellow  servants  applies  in  this 
case,  and  that  such  negligence  is  a  part  of  the  risk  taken  by 
the  employee,  and  cannot  be  imputed  to  the  employer. 

Upon  another  branch  of  this  case  I  think  that  the  same 
result  will  follow,  and  that  is  the  matter  of  contributory  neg- 
ligence. There  is  no  direct  evidence  as  to  how  this  accident 
or  calamity  occurred.  There  is  evidence  as  to  how  this  par- 
ticular car  was  loaded,  and  how  cars  were  loaded  in  general. 
It  appears  the  car  was  broucht  op  to  the  skidways  to  which 
the  logs  are  hauled  from  the  woods  for  the  purpose  of  being 
loaded;  that  the  cars  were  placed  opposite  these  skidways. 
Bnt,  as  I  understand  the  testimony,  the  cars  are  detached  at 
these  skidways,  and  are  not  coupled  together,  so  that  the  cars 
would  be  loaded  separately  against  the  skidways,  and  after- 
wards coupled  together  for  the  purpose  of  being  taken  out. 
It  appears  that  these  cars  are  about  20  feet  in  length,  and 
the  logs  to  be  loaded  vary  from  io  to  12  feet  up  to  22  or  24 
feet.  I  think  24  is  the  longest  that  the  testimony  mentions. 
I  do  not  know  but  one  of  the  witnesses  mentioned  26  feet,  but 
I  am  inclined  to  think  that  22  or  24  is  the  longest.  So  these 
logs  are  longer  than  the  cars,  and  necessarily  project  beyond 
the  ends  of  the  cars.  If  the  togs  were  all  of  that  length,  it  is 
evident  they  could  not  be  loaded  on  cars  of  that  length,  and 
the  latter  be  coupled  together  as  cars  are  ordinarily  coupled. 
Bnt  the  long  logs  project  over  the  ends  of  the  cars,  and,  if 
they  are  opposite  the  ends  of  shorter  logs,  which  do  not  reach 
the  end  of  the  car  adjoining,  of  course  they  can  be  made  to 
ride  in  that  way.  It  appears  from  the  testimony  that  the 
ordinary  way  of  loading  these  cars  with  logs  is  to  place  as 
many  as  can  be  conveniently  put  on  the  bed  of-the  car,  and 
then  logs  are  laid  on  top  of  these  sloping  up  towards  the 
center  for  a  certain  height,  when  cbaius  are  put  around  the 
logs,  and  drawn  and  hooked  together;  and  then  logs  are  laid 
on  top  of  these  chains,  for  the  purpose  of  holding  tbem  down, 
and  making  them  taut,  so  they  will  hold  the  logs  properly ; 
and  it  further  appears  that  these  logs  on  top  of  the  chains 
sometimes,  by  reason  of  the  motion  of  the  cars,  are  liable  to 
slip  off  or  drop  off.  Now,  the  testimony  is  that  the  deceased 
was  a  young  man  of  19  years  of  age,  industrious,  and  had  been 
in  the  habit  of  working  and  earning  wages  from  the  time  he 
was  13  years  old;  that  he  was  of  good  habits,  good  disposition, 
and  inclined  to  support  his  mother's  family;  and  that  he  sent 
some  of  his  wages  to  his  mother  from  the  time  be  commenced 
to  earn  wages,  and  to  a  considerable  amount.  Of  course,  as 
he  had  not  yet  reached  the  age  of  21,  his  father  would  be 
entitled  to  the  wages  he  would  earn  until  he  reached  that  age. 
So  there  is  no  question  that  the  father  was  damaged  by  the 
death  of  the  son.  It  seems  that  the  deceased  was  employed 
as  a  brakeman  upon  that  train.  Up  until  a  short  time  before 
that  he  had  been  employed  upon  another  train  with  the  wit- 
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ness  Carl  Johnson;  Carl  Johnson  being  the  head  brakeman, 
and  the  person  who  acted  as  conductor,  and  the  deceased 
acted  as  his  assistant  After  that  he  had  been  changed  to 
another  train,  where  he  assumed  the  duties  and  position  of 
bead  brakeman  and  conductor,  and  he  was  in  the  discbarge 
of  these  duties  at  the  time  he  was  killed.  The  testimony  on 
the  part  of  the  plaintiff  is  that  he  had  charge  of  the  making 
up  of  the  train;  that  the  engineer  moved  according  to  his 
signals  and  directions  in  pushing  the  cars  to  which  the  engine 
was  attached  so  as  to  connect  with  the  other  cars;  that  it  was 
his  dnty  to  examine  the  loading  of  the  cars,  and  see  that  they 
were  safe  when  loaded  and  pnt  into  the  train,  before  coupling 
them;  further,  that,  if  he  was  not  satisfied  with  the  loading, 
it  was  bis  duty  to  see  that  they  were  unloaded,  and  properly 
reloaded.  It  seems  that  these  logs  loaded  on  the  cars  were 
in  plain  sight,  easy  to  be  seen,  some  iz  feet  in  height,  the 
body  of  the  car  being  about  3  feet  high;  so  that  in  passing 
from  one  car  to  another  the  position  of  the  logs  on  the  cars 
was  plain  to  be  seen,  and  in  clear  view:  It  was  the  dnty  of 
the  deceased  himself  to  see  that  the  cars  which  he  was  about 
to  hitch  onto  the  train  were  properly  loaded,  so  tbey  could  be 
safely  attached  to  the  other  cars.  There  was  nothing,  so  far 
as  the  evidence  shows,  to  prevent  his  seeing  the  projection  of 
any  of  the  logs  (if  they  did  project)  as  he  approached  them. 
It  was  his  duty  to  see  that  they  were  in  proper  position,  so 
there  would  be  no  danger  from  them.  I  think  this  was  his 
duty  so  strictly  that,  if  be  attached  cars  that  were  improperly 
loaded,  it  would  be  such  negligence  on  his  part  that,  if  another 
person  had  been  injured,  the  injury  would  have  been  imputa- 
ble to  the  master,  if  the  case  came  within  the  statute  of  this 
state.  Bnt  here,  he  being  negligent  himself,  and  being  the 
person  that  was  injured  by  that  negligence,  it  comes  under 
the  head  of  contributory  negligence,  which  woald  prevent  a 
recovery. 

It  seems  to  me,  upon  both  of  these  grounds,  there  is  no 
evidence  upon  which  the  jury  can  lawfully  find  a  verdict  in 
favor  of  the  plaintiff. 

Gentlemen  of  the  jury,  the  court  directs  that  yoor  verdict 
be  for  the  defendant. 

Sax  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  March  4, 190*-) 
[89  N.  W.   Rep.  368.] 


Where  plaintiff,  while  in  defendant's  employ  aa  a  spare  brakeman, 
was  injured,  and,  on  recovery,  entered  into  a  written  contract 
whereby,  in  consideration  of  his  re-employment  for  such  time  as  his 
services  and  conduct  should  be  satisfactory,  he  released  all  claims  for 
damages,  the  term  "re -employment"  means  the  same  service  in 
which  he  was  formerly  employed;  and  a  lay-off  because  of  a  change 
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in  the  trains,  which    made    his    services  no  longer  needed,  was  not  a 
breach  of  the  contract. 
Sunt — Sam  e — Sam  e  .* 

Where  a  contract  for  the  re -employment  of  a  spare  brakeman  after 
his  recovery  from  an  injury  is  "for  such  time  aa  his  services  and 
conduct  shall  be  satisfactory  to  the  officers  of  the  railroad  company 
in  whose  department  he  may  be  employed,"  and  he  is  liable  to  tern* 
porary  suspension  of  employment  without  pay,  and  under  no  obliga- 
tions to  accept  or  remain  in  such  employment,  a  discharge  contrary 
to  the  terms  of  the  contract  would  entitle  the  employee  to  only  nom- 
inal damages, 
Sirnt- Same— Authority  of  Officer  to  Contract. 

Where,  in  an  action  against  a  railroad  company  for  breach  of  a 
contract  for  re-employment  of  a  spare  brakeman,  it  conclusively 
appears  that  the  officer  who  made  the  contract  had  no  authority  to 
make  it,  the  court  should  direct  a  verdict  for  defendant. 

Error  to  circuit  court,  Shiawassee  county;  Stearns  F. 
Smith,  Judge. 

Action  by  William  J.  Sax  against  the  Detroit,  Grand  Haven 
&  Milwaukee  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.     Reversed. 

The  following  contract  was  executed  between  the  defend- 
ant and  the  plaintiff:  "Chicago  &  Grand  Trunk  Railway 
Company.  Detroit,  Grand  Haven  &  Milwaukee  Railway 
Company.  Toledo,  Saginaw  &  Muskegon  Railway  Company, 
Cincinnati,  Saginaw  &  Mackinaw  Railway  Company.  Grand 
Trunk  Railway,  Michigan  Division.  Whereas,  on  the  30th 
day  of  September,  1885,  I,  William  Sax,  was  an  employee  of 
the  Detroit,  Grand  Haven  &  Milwaukee  Railway,  and  as  such 
employee  was  engaged  as  freight  brakeman ;  and  whereas,  I,  the 
said  William  Sax,  received  certain  injuries,  as  follows:  While 
coupling  G.  T.  car  No.  2,579  and  M.  TV  D.  4,434,  at  Holly, 
had  my  left  hand  badly  crushed  between  drawbars  of  above 
cars;  and  whereas,  the  said  company  denies  any  negligence 
on  the  part  of  itself,  its  officers,  agents,  and  employees,  and 
denies  any  legal  liability  for  the  injuries  so  as  aforesaid  by 
me  received,  but  is  nevertheless  willing  to  compromise  and 
settle  the  claim  on  the  terms  following:  Therefore,  for  the 
purpose  of  fully  ending  and  determining  the  question,  and  of 
compromising  and  settling  all  claims  on  my  part,  I,  the  said 
William  Sax,  for  and  in  consideration  of  the  premises,  and  of 
my  re-employment  by  said  company  for  such  time  as  my 
services  and  conduct  shall  be  satisfactory  to  the  officers  of  said 
company  in  whose  department  I  may  be  employed,  do 
hereby  waive  and  relinquish  all  claims  which  I  may  have 
against  said  company  for  damages,  and  do  hereby  release  said 
company  from  all  claims  for  such  damage.  Witness  my  hand 
and  seal  this  17th  day  of  January,  A.  D.  1896.  William 
J.  Sax.  E.  Wykes,  F.  Brown,  Witnesses."  Plaintiff  was 
permitted  to  testify  to  conversations  with  certain  officers 
of  the  defendant  in  regard  to  his  employment,  had  before 

"See  generally,  30  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  156  et  seq. 
2  R  R  R— 19 
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the  above  contract  was  executed.  He  was  pot  to  work 
as  brakeman  on  passenger  trains  known  as  Nos.  41  and 
42.  He  testified  that  after  working  three  or  four  months 
he  was  "laid  off."  Defendant  admitted  on  the  trial  that 
plaintiff  was  laid  off  for  the  reason  that  the  services  of  the 
brakeman  on  those  trains  were  dispensed  with.  The  only 
evidence  that  he  afterwards  sought  employment  with  defend- 
ant is  his  own  testimony  that:  "On  Saturday  before  July 
4th  I  had  a  conversation  with  Mr.  Cooper,  the  train  master. 
He  says:  'Monday  is  the  4th.  I  will  write  yon  Tuesday. ' 
I  have  been  waiting  ever  since  for  that  letter."  Testimony 
was  introduced  showing  his  age,  and  wages  be  received 
as  brakeman.  The  court  instructed  the  jury  that  the  claim 
of  the  plaintiff  was  that  defendant  agreed  to  "give  him 
re-employment  so  long  as  his  services  and  conduct  were 
satisfactory.  *  *  *  If  you  find  that  the  defendant  entered 
into  a  contract  with  the  plaintiff  to  give  him  employment  as 
passenger  brakeman  so  long  as  plaintiff's  conduct  and  services 
were  satisfactory  to  the  company,  and  afterwards  laid  him  off 
on  account  of  discontinuing  the  services  of  a  brakeman  on 
certain  trains,  and  that  such  laying  off  amounted  to  a  dis- 
charge, then  plaintiff  is  entitled  to  recover  such  damages  as 
he  has  suffered,  and  as  he  will  suffer  in  the  future,  from  the 
breach  of  the  contract;  *  *  *  and  in  estimating  such 
damages  yon  may  consider  what  he  was  earning  and  what 
be  was  likely  to  earn  while  he  was  actually  employed  and 
likely  to  be  employed  under  the  contract"  The  jury  ren- 
dered a  verdict  for  plaintiff  for  $2,613.75. 

E.  W.  Meddaugh  (Geer  &  Williams,  of  counsel),  for  appel- 
lant. 

Watson  &  Chapman,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  t.  No  fraud  or  mis- 
take is  claimed  in  making  the  contract.  Its  terms  are  explicit 
It  contains  no  ambiguity.  Parol  evidence  of  the  couversa- 
tions  and  negotiations  prior  thereto  was  therefore  inadmissible, 
and  should  have  been  excluded. 

2.  The  term  "re-employment,"  used  in  the  contract  means 
the  same  service  in  which  be  had  formerly  been  employed, 
namely,  that  of  a  "spare  brakeman," — liable  to  be  laid  off 
when  no  brakeman  was  needed,  and  to  be  re-employed  when 
one  was.  Phares  v.  Railway  Co.,  20  Ind.  App.  54.  50  N.  £. 
306.  The  fact  that  be  had  been  employed  regularly  for  three 
or  four  months,  either  on  passenger  or  freight  trains,  did 
not  constitute  him  a  regular  brakeman.  His  services  were 
discontinued  because  they  were  not  needed.  Such  discon- 
tinuance is  expressly  provided  for  in  the  contract  If,  there- 
fore, he  was  permanently  discharged,  it  was  by  the  act  of  the 
train  master  in  not  writing  a  letter  as  he  promised  to.  It  is, 
however,  unnecessary  to  determine  this  question. 

3.  The  first  judgment  in  this  case  was  reversed  because  we 
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held  that  the  contract  was  not  one  for  life,  and  that  the  trial 
court  therefore  erred  in  admitting  the  mortality  tables.  125 
Mich.  252,  84  N.  W.  314.  The  other  questions  now  presented 
were  not  then  determined.  The  main  question  now  is,  is  this 
contract  one  for  the  violation  of  which  future  damages  can  be 
recovered?  What  basis  is  there  for  the  determination  of  such 
damages?  If  there  be  no  basts,  the  judgment  cannot  stand. 
Upon  the  first  trial  the  case  was  submitted  to  the  jury  upon 
the  theory  of  a  life  contract.  The  mortality  tables  then  fur- 
nished some  basis  for  the  determination  of  the  damages, 
which  the  jury  fixed  at  $1,950.  Upon  the  second  trial,  with 
this  basis  eliminated,  and  the  jury  instructed  that  it  was  not 
a  life  contract,  they  have  increased  the  former  verdict  by 
nearly  $700,  and  found  the  damages  even  to  the  odd  cents. 
Plaintiff  did  not  bind  himself  to  remain  in  the  employ  of  the 
defendant  for  a  day.  He  could  leave  at  any  time  without 
violating  his  contract.  Defendant  could  discharge  him  at 
any  time  by  saying  to  him,  "Your  services  and  conduct  are 
not  satisfactory."  His  employment  was  not  to  be  continuous, 
but  was  liable  to  interruption  if  a  brakeman  was  not  needed. 
During  the  time  of  the  interruption  he  was  not  entitled  to  pay. 
In  order  to  reach  a  verdict,  it  was  necessary  for  the  jury  to  fix 
the  time  when  the  contract  wonld  be  terminated.  That  being 
fixed,  and  bis  age  and  monthly  wages  being  found,  the 
present  value  of  bis  services  could  be  determined.  The  jury 
must  then  determine  the  time  of  the  interruption,  and  the 
difference  between  the  two  amounts  would  be  the  amount  of 
the  judgment  Upon  no  other  theory  can  the  verdict  be  sus- 
tained. But  the  record  contains  no  evidence  upon  these 
points,  and,  in  the  very  nature  of  things,  none  could  be  pro- 
duced. There  is  no  foundation  for  even  a  guess  by  a  jury 
upon  either  question  of  fact,  because  either  could  terminate 
the  contract  at  will,  and  it  was  equally  impossible  to  tell  bow 
much  of  the  time  he  wonld  be  employed.  The  jury  were 
turned  loose  into  a  field  of  pure  speculation  and  conjecture, 
without  any  practical  or  tangible  basis  upon  which  to  assess 
damages.  Under  such  circumstances,  none  can  be  assessed. 
Pulliam  v.  Schimpf  (Ala.)  19  South.  428;  Bolles  v.  Sachs,  37 
Minn.  315,  33  N.  W.  862;  Railroad  Co.  v.  Scott  (Tex.  Sup.) 
ro  S.  W.  9?;  Railroad  Co.  v.  Offutt  (Ky.)  36  S.  W.  18I.  No 
such  question  was  presented  in  Brighton  v.  Railway  Co.,  103 
Mich.  420,  61  N.  W.  550,  where  the  contract  was  for  life.  If 
the  plaintiff  was  discharged  by  defendant  in  violation  of  the 
agreement,  be  could  recover,  at  most,  only  nominal  damages. 
If  he  was  not  discharged,  but  only  laid  off  because  bis  services 
were  not  needed,  he  could  not  recover.  In  either  event  his 
action  must  fail.  It  is  urged  that  this  point  was  determined 
by  the  former  opinion,  and  therefore  is  res  adjudicata.  What- 
ever may  be  our  views  on  this  question,  we  find  it  unnecessary 
to  determine  it.  The  former  case  was  submitted  to  the  jury 
upon  the  theory  of  a  parol  life  contract.     It  now  conclusively 
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appears  by  this  record  that  the  officer  of  the  defendant  with 
whom  plaintiff  claims  his  contract  was  made  had  no  authority 
to  make  it,  and  the  court  should  have  so  instructed  the  jury, 
and  directed  a  verdict  for  the  defendant. 

Reversed  and  new  trial  ordered. 

LONG,  J.,  did  not  sit.     The  other  justices  concurred. 


Bowbs  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Worcester,  March  7, 1901.) 

[62  N.  E.  Rep.  949.] 

Injury  to  Brakeman  between  Cart  Repairing  Coupling— Negligence  in 
Moving  Train — Evidence. 

Plaintiff,  a  brakeman,  was  directed  by  the  conductor  in  charge  of 
a  train  to  go  between  certain  cars  and  repair  a  coupling.  While  so 
engaged,  and  without  receiving  any  warning,  the  train  was  moved, 
and  he  was  injured.  The  conductor  signaled  the  engineer  to  move 
the  train,  though  knowing,  or  having  good  reason  to  know,  that 
plaintiff  was  between  the  cars,  working  as  directed:  held,  that  the 
evidence  warranted  a  finding  that  the  conductor  was  negligent  in 
signaling  the  engineer  to  move  the  train  without  warning  plaintiff. 
Contributory  Negligence — Evidence. 

The  evidence  warranted  a  finding  that  plaintiff  was  free  from  con- 
tributory negligence. 
Assumption  of  Risk* 

Though  a  brakeman  employed  to  couple  cars  is  not  entitled  to  a 
warning  that  the  cars  are  about  to  be  moved,  for  the  risk  of  coupling 
the  cars  without  such  warning  is  assumed,  he  does  not,  as  a  matter 
of  law,  assume  that  the  cars  will  be  moved  without  his  being  warned, 
when  engaged  in  repairing  a  coupling  at  the  order  of  the  conductor 
in  charge  of  the  train. 
Instructions. 

Where,  in  an  action  for  personal  injuries  sustained  by  a  brakeman 
while  repairing  a  defective  coupling,  the  declaration  in  one  count 
charged  that  the  company's  servant  in  charge  of  the  train  was  negli- 
gent, and  in  the  second  count  charged  that  the  company's  servant  in 
charge  of  the  engine  was  negligent,  and  the  evidence  only  showed 
negligence  on  the  part  of  the  conductor,  it  was  error  to  refuse  an 
instruction  that  there  was  no  evidence  of  any  negligence  of  the 
engineer,  though  the  court  directed  a  verdict  for  the  company  on  the 
second  count. 

Exceptions  from  supreme  judicial  court,  Worcester  county. 

Action  by  Bowes  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  exceptions.     Exceptions  sustained. 

Herbert  Parker  and  Chas.  C.  Milton,  for  plaintiff. 

Arthur  P.  Rugg  and  Wm.  C.  Mellish,  for  defendant 

BARKER,  J.  1.  The  refusal  to  rule  that  there  was  no 
sufficient  evidence  to  warrant  a  verdict  for  the  plaintiff  was 
right.     The  uncontradicted  evidence  was  that  the  conductor 

•See  generally,  7  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  1057  et  aeq. ;  20 
Am.  &  Eng.  Enc  Law  {2d  Ed.)  132  et  seq. ;  5  Rap.  &  Mack's  Dtir. 
179  et  seq. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        293 

Bowea  v.  New  York,  N.  H.  &  H.  R.  Co 

was  in  charge  of  the  train,  and  gave  the  signal  in  obedience 
to  which  the  train  was  pushed  forward  and  the  cars  between 
which  the  plaintiff  was  at  work  brought  in  contact.  There 
was  evidence  tending  to  show  that  shortly  before  the  con- 
ductor gave  the  signal  he  had  ordered  the  plaintiff  to  go  to 
the  place  where  he  was  hurt,  not  for  the  purpose  of  coupling 
the  two  cars  when  they  should  be  brought  together,  but  for  the 
purpose  of  fixing  a  defective  coupling;  and  that  the  con- 
ductor knew,  or  had  good  reason  to  know,  that  the  plaintiff 
was  still  between  the  two  cars,  and  engaged  in  fixing  the 
coupling;  and  that  the  conductor  gave  the  plaintiff  no  warn- 
ing that  the  cars  were  about  to  be  brought  together.  From 
this  it  fairly  could  be  found  that  the  conductor  was  negligent 
in  giving  the  signal  for  the  train  to  move,  and  that  the  plain- 
tiff was  in  the  exercise  of  due  care  in  remaining  at  his  post 
engaged  in  the  work  which  he  had  been  bidden  to  do.  If  he 
had  gone  between  the  cars  merely  to  couple  them  when  they 
should  be  brought  into  contact,  the  risk  of  doing  that  would 
have  been  one  of  the  ordinary  risks  of  his  employment,  which 
he  assumed,  and  in  that  case  it  would  have  been  his  duty  to 
look  ont  for  himself,  and  he  would  not  have  been  entitled  to 
expect  any  warning  that  the  cars  were  about  to  be  brought  to- 
gether. But  when  he  was  ordered  by  the  conductor  in  charge 
of  the  train  to  fix  a  defective  coupling,  which  must  be  fixed 
before  the  cars  could  be  coupled,  he  had  a  right  to  expect 
that,  at  least  unless  he  should  be  given  warning,  the  cars 
would  not  be  moved  while  he  was  between  them  at  work,  and 
he  could  be  found  not  to  have  accepted  the  risk  that  they 
shonld  so  be  brought  together. 

2.  We  think  that  the  jury  should  have  been  instructed  that 
there  was  no  evidence  of  any  negligence  of  the  engineer,  and 
that  the  only  person  whose  negligence  was  material  upon  the 
first  count,  upon  which  alone  the  case  went  to  the  jury,  was 
the  conductor.  Probably  the  presiding  justice  thouzht  that  it 
was  made  clear  to  the  jury  that  they  could  not  give  a  verdict 
for  the  plaintiff  by  reason  of  negligence  on  the  part  of  the 
engineer  by  the  direction  to  bring  in  a  verdict  for  the  defend- 
ant on  the  second  count,  which,  in  substance,  charged  neglect 
upon  the  engineer.  But  the  second  count  did  not,  in  terms, 
charge  negligence  upon  the  engineer,  but  upon  "some  person 
in  the  service  of  the  defendant  who  had  charge  or  control  of 
a  locomotive  engine  upon  the  railroad  of  the  defendant' ' ;  and 
the  first  count  did  not  in  terms  charge  negligence  upon  the 
conductor,  but  upon  "some  person  in  the  service  of  the 
defendant  who  had  charge  or  control  of  a  train  upon  the  rail- 
road of  the  defendant. "  There  was  not,  in  fact,  any  evidence 
of  neglieence  on  the  part  of  the  engineer.  It  is  plain  upon 
the  evidence  that  he  neither  knew  nor  could  have  known  of 
any  reason  why  he  should  not  obey  the  signals  transmitted  to 
him  in  due  course  as  orders,  and  that  all  that  he  did  was  to 
obey  them  in  a  proper  manner.     Nor  was  there  any  evidence 
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that  the  train  was  in  charge  or  control  of  the  engineer,  or  of 
any  other  person  than  the  conductor.  As  the  case  stood, 
after  the  election  of  the  plaintiff  to  rely  only  on  the  first  count, 
we  think  the  defendant  was  entitled  to  have  the  issue  as  to 
the  negligence  of  the  engineer  clearly  eliminated  from  the 
case  by  the  instructions  requested,  and  that  the  statement  of 
the  presiding  justice  with  reference  to  their  action  upon  the 
two  counts  was  not  a  sufficient  compliance  with  the  requests. 
Exceptions  sustained. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Walden. 

(Court  of  Civil  Appeals  of  Texas,  Nov,  30,1901.) 

[66  S.  W.  Rep.  584.] 

Injury  to  Employee — Liability  for  Negligence' of  Foreman." 

Plaintiff  and  his  fellow  servants  were  pulling  tbe  lower  end  of  a 
brace  from  a  building  by  a  rope,  when  it  struck  on  an  obstruction ; 
and  plaintiff  was  directed  by  defendant's  foreman  to  raise  the  brace 
over  tbe  obstruction,  and,  before  doing  so,  told  the  foreman  to  wait;  ■ 
but  the  latter  directed  the  other  workmen  to  pull  before  plaintiff  bad 
lifted  tbe  brace  over  the  obstruction,  which  caused  it  to  fall  on  plain- 
tiff: held,  that  negligence  of  the  foreman  authorized  a  verdict  to 
plaintiff. 
Same— Same — Assumption  of  Risk. 

Plaintiff,  in  attempting  to  lift  the  brace  over  .the  obstruction,  only 
assumed  the  risk  of  dangers   either    apparent    or   known  to  him,  and 
not  dangers  resulting  from  negligent  acts  of  the  foreman. 
Evidence— Harm  lei ■  Error. 

Where  defendant  concedes  that   plaintiff's   injuries  are  sufficient  to 
support  the  verdict  in  his  favor,  the  admission  of  erroneous  evidence 
as  to  the  injuries  U  harmless  error. 
Instructions. 

Where  the  general  charge  restricts  plaintiff's  right  to  recover  to 
the  sole  ground  of  the  negligence  of  the  foreman  in  directing  plain- 
tiff's fellow  servants  to  pull  a  rope,  it  is  not  error  to  refuse  to  instruct 
that  there  can  be  no  recovery  if  the  men  pulled  the  rope  without 
being  so  directed. 

Appeal  from  district  conrt,  Grayson  county;  Rice  Maxey, 
Judge. 

Action  by  J.  H.  Walden  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  for  injuries  received  by 
plaintiff  while  in  the  employ  of  defendant.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 

Randell  &  Wood,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  filed  by  the  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries 
incurred  through  the  negligence  of  appellant.  A  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
has  appealed. 

.   Dig.  671  et  seq. ;  12  Am.  A  Eng. 
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I.  The  first  assignment  of  error  complains  of  the  action  of 
the  court  in  refusing  defendant's  motion  to  instruct  a  verdict 
for  the  defendant,  made  at  the  conclusion  of  the  plaintiff's 
evidence.  The  substance  of  the  plaintiff's  testimony  was  that 
at  the  time  of  the  accident  appellee  was  working  for  appellant 
on  its  car  sheds  in  the  city  of  Denison,  removing  a  brace  30 
feet  long,  12  inches  wide,  and  z\  to  3  inchesthick,  which  was 
fastened  diagonally  across  the  outside  of  its  car  sheds,  on 
some  upright  pieces;  the  lower  end  being  near  the  ground; 
the  upper  end  being  some  20  feet  above  the  ground.  John 
Corcoran  was  appellant's  foreman,  and  appellee  was  directed 
by  the  appellant  to  work  under  the  direction  of  said  Corcoran. 
Corcoran  directed  appellee  to  take  a  maul  and  knock  the 
lower  end  of  the  brace  loose  from  said  upright  pieces,  which 
appellee  did.  Then  Corcoran  directed  appellee  to  tie  a  rope 
around  the  lower  end  of  the  brace,  which  order  was  obeyed. 
Corcoran  then  directed  a  number  of  appellee's  co-laborers  to 
take  hold  of  said  rope  and  pull  the  brace  out  from  the  shed. 
In  doing  so,  the  brace  struck  an  obstruction, — one  of  the  rails 
of  appellant's  railroad.  Appellee,  under  the  direction  of  Cor- 
coran, lifted  it  over  the  obstruction.  In  pulling  it  out,  it 
struck  a  second  obstruction,  which  was  a  piece  of  wood  next  to 
another  rait  of  appellant's  railroad.  Corcoran  again  directed 
appellee  to  come  around  between  the  brace  and  the  men  who 
had  hold  of  the  rope,  and  lift  the  brace  over  the  second 
obstruction.  Appellee,  in  obedience  to  an  order  of  Corcoran, 
went  up  within  a  short  distance  of  the  brace,  and  got  hold  of 
the  rope,  and  as  he  did  so  he  said  to  Corcoran  to  wait. 
When  appellee  pulled  on  said  rope  for  the  purpose  of  lifting 
said  brace  over  said  obstruction.  Corcoran  gave  an  order  to 
the  men  holding  the  rope  to  pull  on  the  same,  which  was 
obeyed,  thereby  suddenly  loosening  the  brace,  and  the  same 
fell  upon  appellee  and  injured  him.  Appellee  did  not  know 
that  there  was  any  one  working  at  the  top  of  the  brace.  He 
did  not  know  that  Corcoran  was  going  to  give  an  order  to 
pull  on  the  rope  attached  to  said  brace  while  he  was  in  the 
act  of  lifting  the  same  over  the  obstruction.  On  cross-exam- 
ination he  testified  that  he  had  been  in  railroad  employment 
about  16  years,  and  a  good  part  of  that  time  in  the  building 
of  bridges  and  tearing  down  and  repairing  bridges.  Previous 
to  entering  upon  the  work  in  which  he  was  injured,  he  had 
been  repairing  cars  for  the  appellant.  He  knew  that  the 
manner  in  which  the  braces  were  being  removed  from  appel- 
lant's shed  was  accompanied  with  some  danger.  He  was  hurt 
on  Friday,  and  a  day  or  so  after  the  accident  Mr.  Jenkins, 
claim  agent  of  the  appellant,  drew  up  a  statement  at  appel- 
lee's house  and  read  it  over  to  appellee.  He  stated  that  John 
Corcoran  was  there,  and  went  on  to  state  to  Mr.  Jenkins 
how  it  was,  and  Mr.  Jenkins  wrote  this  down.  Appellee  could 
not  read,  and  testified  he  could  not  sien  his  name.  He  says: 
41 1  can  make  scratches  about  it;"  that  the  signature  to  th« 
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statement  was  a  boot  like  his  mark.  He  was  asked  if  he  made 
the  statement,  "  I  have  no  blame  to  attach  for  mj  accident, 
which  I  consider  purely  an  accident  likely  to  happen  to  any 
one."  He  testified  that  he  did  not  On  the  following  Mon- 
day he  went  to  the  hospital  Upon  the  closing  of  appellee's 
testimony,  he  rested  his  case.  The  attorneys  for  the  com- 
pany thereupon  asked  the  court  to  instruct  a  verdict  for  the 
defendant,  which  the  court  declined  to  do.  The  evidence  was 
sufficient  to  require  the  submission  of  the  case  to  the  jury. 
If  Corcoran  ordered  appellee  to  come  around  between  the 
brace  and  the  men  who  had  hold  of  the  rope,  and  lift  the 
brace  over  the  second  obstruction,  and  appellee,  in  obedience 
to  soch  order,  went  up  within  a  short  distance  of  the  brace, 
and  took  hold  of  the  rope  for  the  purpose  of  lifting  the  brace 
over  the  obstruction,  and  at  the  time  told  Corcoran  to  wait, 
and  Corcoran  did  not  wait,  but  ordered  the  men  holding  the 
rope  to  pull,  and,  in  obedience  to  said  order,  they  did  pull, 
thereby  suddenly  loosening  the  brace,  and  the  same  fell  upon 
appellee  and  injured  him,  then  he  would  be  entitled  to  recover, 
unless,  in  obeying  the  order  of  Corcoran,  and  in  attempting 
to  lift  the  brace  over  the  obstruction,  he  was  guilty  of  con- 
tributory negligence.  This  depends  upon  whether  an  ordi- 
narily prudent  person,  situated  as  appellee  was,  and  with  the 
knowledge  of  the  facts  he  possessed,  would  have  obeyed  the 
order  of  the  foreman,  and  attempted  to  lift  the  brace  over 
the  second  obstruction.  When  appellee,  in  obedience  to  the 
order  of  Corcoran,  attempted  to  lift  the  brace  over  the 
obstruction,  he  assumed  the  risk  of  such  danger  as  was  known 
to  him,  and  such  as  was  open  and  apparent  He  did  not 
assume  the  risk  of  danger  caused  by  the  negligence  of  the 
foreman.  He  had  the  right  to  assume  that  the  foreman  would 
not  do  any  act  or  give  any  order  which  would  make  the  lifting 
of  the  brace  over  the  obstruction  more  hazardous.  We  con- 
clude that  the  act  of  Corcoran  in  giving  the  order  to  appellee 
to  lift  the  brace  over  the  second  obstruction,  and  in  failing  to 
give  heed  to  the  appellee's  request  to  wait,  and  in  giving  the 
order  to  the  other  employees  to  pull  on  the  rope,  and  in  caus- 
ing them  to  poll,  was  negligence,  and  that  appellant  is 
chargeable  with  the  same;  that  said  negligence  was  the 
proximate  cause  of  appellee's  injuries,  and  that  he  has  sus- 
tained damages  in  the  amount  found  by  the  jury.  Appellee 
did  not  assume  the  risk  of  the  danger  resulting  from  executing 
the  foreman's  order  and  was  not  guilty  of  contributory  negli- 
gence. There  was  no  error  in  refusing  to  instruct  a  verdict 
for  the  defendant. 

2.  It  is  contended  that  the  court  erred  in  permitting  the 
appellee  to  testify,  over  its  objection,  that  Dr.  Acheson,  the 
company's  doctor,  examined  his  (plaintiff's)  foot  The  objec- 
tion was  that  the  evidence  was  irrelevant  and  wholly 
immaterial.  We  are  of  opinion  that  the  evidence  was  not  sub- 
ject to  these  objections.     However,  if  the  evidence  was  not 
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admissible,  its  admission,  in  view  of  the  record,  would  not 
be  ground  for  reversing  the  judgment  It  is  admitted  by  the 
appellant  that  the  evidence  of  appellee's  injuries  is  sufficient 
to  support  the  verdict.  In  view  of  this  admission,  if  the  court 
had  erred  in  admitting  the  testimony  such  error  was  harmless. 

3.  It  is  contended  that  the  court  erred  in  refusing  defend- 
ant's special  charge  to  the  effect  that  if  the  men,  other  than 
Corcoran,  pulled  the  rope  without  any  specific  direction  from 
him,  and  thereby  caused  the  injury,  the  jury  should  find  for 
the  defendant.  The  court,  in  its  general  charge,  restricted 
the  plaintiff's  right  to  recover  to  the  sole  ground  of  Corcoran's 
having  given  the  order  to  pull  the  rope  at  the  time  plaintiff 
was  undertaking  to  lift  the  brace  over  the  obstruction.  We 
think  the  main  charge  fairly  covered  this  phase  of  the  case, 
and  that  there  was  no  error   in  refusing  the  special  charge. 

Finding  do  error  in  the  record,  the  judgment  will  be 
affirmed.     Affirmed. 

New  York,  C.  &  St.  L>  R.  Co.  v.  Schaffer. 
{Supreme  Court  0/  Ohio,  Jan.  ti,  1901.) 
[62  N.  E.  Rep.  1036.] 
Right  of  Discharged  Employee  to  Certificate  of  Character.* 

A  master  ia  under  no  legal  obligation  to  give  to  His  discharged 
servant  a  statement  of  his  service,  and  whether  or  not  it  was  satis- 
factory; and  a  discharged  railroad  employee  cannot  maintain  an 
action  for  damages  against  the  company  which  discharged  him,  for 
refnsal.to  famish  him  with  a  clearance  or  statement  of  the  record  of 
his  service,  although  he  may  have  been  nnable  to  obtain  other  em- 
ployment in  consequence  of  such  refusal  by  the  company. 
Right  to  Discharge  Striker*. 

It  is  the  right  of  every  person,  natural  or  artificial,  to  employ  or 
refuse  to  employ  in  bis  business  whomsoever  he  may  wish ;  and  he 
cannot  be  called  upon  to  answer  for  his  judgment  in  that  regard  by 
the  public  or  individuals,  nor  can  the  motives  which  prompt  his 
action  be  considered.  A  railroad  company  may  lawfully  refuse  to 
continue  in  Its  employ  a  person  who  has  engaged  in  a  strike  affecting 
its  interests,  or  who  has  shown  himself  to  be  negligent,  incompetent, 
inefficient,  or  dishonest. 

(Syllabus  by  the  Court. ) 

Error  to  circuit  court,  Huron  connty. 

Action  by  one  Schaffer  against  the  New  York,  Chicago  & 
St  Louis  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

(Statement  of  facts  omitted.) 

Williamson,  Cushing  &  Clarke  and  C.  P.  &  L.  Wickham, 
for  plaintiff  in  error. 

Vickery  &  Vickery,  for  defendant  in  error. 

DAVIS,  J.  (after  stating  the  facts).  It  is  important  to 
note  in  this  case,  as  was  stated  by  the  trial  judge  in  his  charge 

*8ee  20  Am.  &  Bug.  Etic.  Law  (2d  Ed.)  51  et  seq. 
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to  the  jury,  that  there  was  no  obligation,  bj  custom  or  express 
agreement,  to  give  to  the  plaintiff  a  clearance.  If,  therefore, 
an  obligation  to  furnish  a  clearance  existed  at  all,  it  must 
have  arisen  by  implication  of  law;  and  the  whole  contention 
is  whether  tbe  law  imposed  such  an  obligation  upon  the 
defendant,  under  tbe  facts  disclosed  in  this  record.  Tbe 
plaintiff  alleges  that  be  was  unable  to  obtain  employment 
after  his  discharge  by  the  defendant,  by  reason  of  the  failure 
and  refusal  of  the  defendant  to  furnish,  on  request,  the  plain- 
tiff's record  of  service,  or  a  consent  and  clearance.  As  there 
is  no  testimony  in  regard  to  "consent,"  that  expression  of 
the  pleader  may  be  disregarded.  The  term  "clearance"  is 
mentioned  in  tbe  amended  petition  as  a  "card  showing  that 
tbe  applicant  was  in  no  way  connected  with  said  strike"; 
that  is,  with  the  railroad  strike  in  1894,  known  as  the  "A.  R. 
U.  Strike."  The  plaintiff,  when  on  the  witness  stand,  stated 
that  "a  clearance  is  a  paper  showing  the  place  of  employ- 
ment, kind  of  employment,  the  time,  and  whether  tbe  serv- 
ice was  satisfactory  or  not  *  *  *  If  it  was  satisfactory, 
it  would  be  a  clearance ;  it  would  enable  a  man  to  go  and 
show  to  a  railroad  company  that  it  was  all  right;  and,  if  his 
work  was  unsatisfactory,  it  would  be  otherwise, — he  had 
best  not  show  it."  The  trial  judge,  charging  the  jury,  said: 
"A  statement  of  his  record  with  bis  last  employer,  as  tbe 
plaintiff  claims,  in  brief,  was  a  paper  or  clearance  that  it  was 
agreed  should  be  required.  It  is  claimed  that  this  was 
required  so  that  a  railroad  company  might  know  whether  or 
not  he  was  engaged  in  tbe  A.  R.  U.  strike."  So  that  the 
gist  of  the  complaint  is  that  tbe  plaintiff  was  prevented  from 
obtaining  employment  by  the  malicious  refusal  of  the  defend- 
ant to  furnish  the  plaintiff  with  "a  statement  of  his  record 
with  his  last  employer. "  Upon  the  first  offer  of  testimony 
by  the  plaintiff,  the  defendant  objected  to  the  introduction  of 
any  testimony  in  tbe  case,  on  the  ground  that  there  was  no 
case  made  in  the  pleadings  such  as  would  authorize  any 
recovery.  The  court  overruled  the  objection,  reserving  the 
decision  of  tbe  question  whether  the  plaintiff  had  pleaded  a 
good  cause  of  action  until  the  testimony  was  all  in.  In  sub- 
mitting the  case  to  the  jury,  the  court  charged,  in  substance, 
that  if  tbe  defendant  agreed,  combined,  or  conspired  with 
other  railroad  companies  that  neither  they  nor  any  of  them 
would  employ  any  man  who  did  not  furnish  a  clearance  (that 
is,  a  statement  of  his  record  from  his  former  employer),  and 
if  the  defendant,  in  accordance  with  such  agreement,  com- 
bination, or  conspiracy,  refused  to  furnish  such  statement  of 
bis  record,  with  intent  to  prevent  the  plaintiff  from  obtaining 
employment  from  any  or  all  of  said  railroad  companies,  then 
the  plaintiff  may  recover.  This  instruction  to  the  jury  em- 
bodies the  plaintiff's  theory  of  bis  case,  and,  if  it  is  not  sound 
law,  the  plaintiff  was  not  entitled  to  a  judgment,  whatever 
may  have  been  the  findings  of  the  jury  upon  tbe  issues  of  fact 
which  were  submitted  to  them. 
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Recurring  to  the  second  amended  petition,  upon  which  the 
case  was  tried,  it  appears  that  it  is  not  alleged  that  the  defend- 
ant agreed  or  conspired  with  other  railroad  companies  to 
refuse  to  give  to  the  plaintiff  or  to  any  other  discharged  em- 
ployee a  statement  of  his  record,  nor  is  there  a  scintilla  of 
proof  of  such  a  combination ;  bat,  on  the  contrary,  the  dis- 
tinct claim  is  that  such  refusal  was  the  individual,  malicious 
act  of  the  defendant.  It  is  the  undoubted  and  unabridged 
natural  right  of  every  individual  not  to  employ,  or  to  refuse 
to  employ,  whomsoever  he  may  wish,  and  he  cannot  be  called 
upon  to  answer  to  the  public  or  to  individuals  for  his  judg- 
ment. Nor  can  the  motives  which  prompt  his  action  be 
considered.  In  general  terms,  such  right  is  as  much  inherent 
in  corporate  bodies  as  in  natural  persons.  But  whatever  one 
person  may  lawfully  do,  two  or  more  persons  may  join  in 
doing.  There  can  be  no  such  thing  as  a  conspiracy  to  do  a 
lawful  thing,  unless  by  unlawful  means.  If  one  railroad  com- 
pany may  lawfully  refuse  to  continue  in  its  employ  a  person 
who  has  been  engaged  in  a  war  upon  its  interests,  called  a 
"strike,"  or  who  has  shown  himself  to  be  negligent,  incom- 
petent, inefficient,  or  dishonest,  there  does  not  appear  to  be 
any  good  reason  why  a  number  of  railroad  companies  might 
not  agree  among  themselves  to  not  employ  such  a  person. 
Indeed,  there  are  obvious  reasons,  public  and  private,  why 
they  should  do  so.  For  example,  it  would  be  very  inconsistent 
and  unjust  if,  while  holding  railroad  companies  to  strict 
accountability  for  the  negligence  of  their  servants,  we  should 
restrict  them  in  the  natural  right  to  protect  themselves  in  the 
matter  of  the  selection  of  their  employees.  That  such  a  com- 
bination or  agreement  may  be  lawfully  made  and  executed  is 
held  in  the  following  welt-considered  cases:  Macauley  v. 
Tierney,  19  R.  I.  255,  33  Atl.  1,  37  L.  R.  A.  455,  61  Am.  St. 
Rep.  770;  Manufacturing  Co.  v.  Hollis,  54  Minn.  223,  55  N. 
W.  1119,  21  L.  R.  A.  337,  40  Am.  St.  Rep.  319;  Brewster  v. 
Miller,  101  Ky.  368,  41  S.  W.  301 ;  Delz  v.  Winfree,  80  Tex. 
400,  16  S.  W.  in,  26  Am.  St.  Rep.  755.  And  see  Cooley, 
Torts  (2d  Ed.)  329.  If,  therefore,  the  jury  found  the  affirma- 
tive of  the  issue  of  fact  submitted, — whether  the  defendant 
combined  with  other  companies  in  an  agreement  not  to  em- 
ploy any  person  who  did  not  furnish  a  statement  of  his  record 
with  his  former  employer, — it  would  afford  no  basis  for  re- 
.  covery  unless  it  should  appear  that  this  agreement,  which  is 
prima  facie  valid,  was  brought  about  by  some  illegal  act  of 
the  defendant.  If  the  defendant,  by  fraud,  falsehood,  or  force, 
had  brought  about  a  refusal  to  employ  the  plaintiff,  it  would 
have  committed  a  positive  wrong  against  the  plaintiff,  which 
would  have  been  actionable.  Of  this,  however,  there  is  not 
a  scintilla  of  proof.  But  an  agreement  to  tell  the  truth  about 
the  plaintiff,  or  a  refusal  to  say  anything  about  him,  would 
not  make  an  otherwise  legal  concert  of  action  an  illegal  one, 
and  authorize  a  recovery  against  the  defendant.     Says  Field, 
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C.  J.,  in  Vegelahn  v.  Gnntner,  167  Mass.  103,  44  N.  E.  107ft 
35  L.  R.  A.  722,  57  Am.  St.  Rep.  443:  "I  am  not  convinced 
that  to  persuade  one  man  not  to  enter  into  the  employment 
of  another,  by  telling  the  truth  to  him  about  such  other  person 
and  his  business,  is  actionable  at  common  law,  whatever  the 
motive  might  be."  The  supreme  court  of  Georgia,  in  passing 
upon  the  constitutionality  of  a  statute  which  required  certain 
classes  of  corporations  to  communicate  to  their  discharged 
employees  the  reasons  for  discharge,  under  heavy  penalty,  in 
the  name  of  "damages,"  said:  "A  statute  which  undertakes 
to  make  it  the  duty  of  incorporated  railroad,  express,  and 
telegraph  companies  to  engage  in  correspondence  of  this  sort 
with  their  discharged  agents  and  employees,  and  which  sub- 
jects them  in  each  case  to  a  heavy  forfeiture,  under  the  name 
of  'damages,'  for  failing  or  refusing  to  do  so,  is  violative  of 
the  general  private  right  of  silence  enjoyed  in  this  state  by 
all  persons,  natural  or  artificial,  from  time  immemorial,  and 
is  utterly  void  and  of  no  effect.  Liberty  of  speech  and  of 
writing  is  secured  by  the  constitution,  and  incident  thereto  is 
the  correlative  liberty  of  silence,  not  less  important  nor  less 
sacred.  Statements  or  communications,  oral  or  written, 
wanted  for  private  information,  cannot  be  coerced  by  mere 
legislative  mandate  at  the  will  of  one  of  the  parties  and 
against  the  will  of  the  other."  Wallace  v.  Railway  Co.,  94 
Ga.  732,  22  S.  E.  579. 

The  theory  of  the  circuit  court  that  silence,  or  refusal  to 
render  a  statement  on  request,  is  in  the  nature  of  a  slander, 
and,  if  its  effect  is  to  prevent  the  person  from  obtaining 
employment,  it  is  an  actionable  wrong,  is  untenable.  As 
stated  at  the  outset,  there  was  between  these  parties  no  con- 
tract for  a  statement,  and  there  is  no  statute  in  Ohio  requir- 
ing it.  Indeed,  it  is  doubtful  whether  one  could  be  made  that 
would  be  valid.  Wallace  v.  Railway  Co.,  supra.  It  is  con- 
clusively shown  in  Railway  Co.  v.  Jenkins,  174  III.  402,  405, 
51  N.  E.  811,  66  Am.  St.  Rep.  296.  that  no  such  duty  is  im- 
posed on  the  employer  by  the  common  law.  For  convenience 
of  reference,  some  of  the  authorities  there  cited  are  quoted 
here:  "On  examination  it  will  be  perceived  that  this  right 
of  an  employer  to  give,  as  it  is  termed,  a  'character'  to  his 
ex-employee,  is  nothing  more  than  a  consequence  of  the  right 
to  communicate  one's  belief.  *  *  *  No  one  is  under  any 
obligation  to  make  such  a  communication.  He  does  not  owe 
it  as  a  duty  either  to  the  employer  or  the  employee  to  make 
any  communication  on  the  subject."  Townsh.  Sland.  & 
Lib.  (4th  Ed.)  425.  "It  is  not  legally  compulsory  on  a 
master  or  mistress  to  give  a  discharged  servant  any  character, 
it  matters  not  how  much  a  servant  is  entitled  to  character  in 
fairness,  or  bow  cruel  the  refusal  might  be."  14  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  799.  "It  is  clear,  however,  that,  in  the 
absence  of  any  specific  agreement  to  that  effect,  there  is  no 
legal  obligation  binding  a  person  who  has  retained  another  as 
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a  servant  to  give  tbat  person  any  character  at  all  on  dismissal, 
and  that  no  action  will  lie  against  him  for  refusing  to  do  so." 
Smith,  Mast.  &  S.  (Text-Book  Ed.)  380,  381.  "The  master 
is  under  no  legal  obligation  to  give  a  testimonial  of  character 
to  his  servant."     2  Pars.  Cont.  "43,  44. 

Without  pursuing  this  discussion  further,  it  may  be  said 
that  the  views  of  the  courts  below  respecting  the  law  govern- 
ing this  case,  and  as  given  in  the  charge  to  the  jury,  were 
entirely  wrong,  and  that  upon  the  facts  which  the  jury  were 
authorized  to  find  upon  the  issues  submitted  to  them,  and 
which  they  are  presumed  to  have  found,  the  judgment  ought 
to  have  been  for  the  defendant 

Reversed,  and  judgment  for  defendant. 

BURKET,  SPEAR,  and  SHAUCK,  JJ.,  concur. 

MINSHALL,  C.  J.  I  concur  in  the  judgment,  and  the 
syllabus  as  framed,  but  do  not  concur  in  the  view  expressed 
in  the  opinion  that  companies  may  enter  into  an  agreement 
among  themselves  not  to  employ  persons  who  have  engaged 
in  what  is  known  as  a  "strike."  Such  an  agreement  is 
against  public  policy,  as  tending  to  encourage  idleness  and 
cause  poverty  among  workingmen,  by  depriving  them  of  the 
means  of  earning  a  livelihood  for  themselves  and  their 
families.  Each  company  should  be  at  liberty  to  employ  such 
persons  as  in  its  judgment  may  seem  best,  unrestrained  by 
any.  agreement  with  other  companies.  A  particular  company 
may  be  disposed  to  employ  persons,  although  they  may  have 
been  engaged  in  a  strike,  and  would  do  so  but  for  the  fact  that 
it  is  restrained  by  its  agreement  with  other  companies  from 
doing  so.  It  seems  to  me  tbat  such  an  agreement  is  clearly 
against  public  policy,  and  should  not  be  recognized  by  the 
courts.  To  do  so  would,  in  effect,  make  engaging  in  a  strike 
an  offense  punishable  by  exclusion  from  employment.  The 
reason  I  concur  in  the  judgment  and  syllabus  is,  I  fail  to  dis- 
cern from  the  record  that  there  was  any  evidence  tending  to 
show  that  the  defendant  had  entered  into  an  agreement  with 
other  companies  not  to  employ  persons  who  had  bees  engaged 
in  the  railroad  strike  of  1894.  All  it  did  was  to  refuse  to 
give  the  plaintiff  a  "clearance"  when  requested.  This  it 
might  reasonably  do,  for  reasons  stated  in  the  opinion. 


St.  Louis  S.  W.  Ry.  Co.  v.  Jacobson. 

[Court  of Civil  Appeals  of  Texas,  Feb.  15,  igot.) 

[66  S.  W.  Rep.  1111.] 

Care  Due  Employee  Rightfully  on  Track.* 

Where  a  servant  of  a  railroad   company,  rightfully  on  its  tracks,  ia 
seen  by  its  employees  in  charge  of  an  approaching1    train,  it  becomes 
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their  duty,  even  before  discovering  that  the  servant  is  in  peril,  to 
exercise  that  degree  of  care  which  an  ordinarily  prudent  person  would 
exercise  under  similar  circumstances  to  avoid  injury  to  the  servant. 
Same — Discovered  Peril. 

A  charge  requiring  the  employees  in  charge  of  a  train  to  use  ordi- 
nary care  to  avoid  striking  an  employee  rightfully  on  its  tracks  can- 
not be  construed  as  requiring  the  employees  in  charge  of  the  train  to 
use  ordinary  care  to  stop  the  train  from  the  time  the  servant  is  first 
seen  on  the  track. 
Sam  e — Same —  Instructions. 

The  rule  that  the  discovery  of  the  peril  of  a  person  guilty  of  con- 
tributory negligence  imposes  a  duty  on  the  person  having  charge  of 
the  dangerous  instrumentality  to  avoid  the  injury  if  possible,  being 
a  modification  of  the  rule  that  contributory  negligence  precludes  a 
recovery,  may  be  embraced  in  a  charge  of  contributory  negligence. 
Same — Same—Contributory  Negligence. 

The  rule  that  a  person  having  charge  of  a  dangerous  instrumentality 
must  avoid  an  injury  to  another  if  possible  on  the  discovery  of  the 
danger  to  the  latter,  even  if  the  person  in  danger  is  guilty  of  con- 
tributory negligence,  applies,  and  the  person  responsible  for  the 
Cper  use  of  the  instrumentality  is  liable  for  an  injury  resulting 
ax  a  lack  of  such  duty,  though  the  contributory  negligence  of  the 
person  injured  in  failing  to  save  himself  continues  up  to  the  moment 
of  the  injury. 
Same — Erroneous  Conduct  Induced  by  Fear.* 

An  Instruction  in  an  action  against  a  railroad  company  for  the 
death  of  a  servant  while  rightfully  on  its  tracks,  authorizing  a  recov- 
ery if  the  employees  of  defendant  negligently  permitted  the  train  to 
run  upon  deceased  suddenly,  by  which  he  was  placed  in  a  position  of 
peril,  and  was  so  frightened  that  he  could  not  act  with  judgment,  and 
for  that  reason  failed  to  get  out  of  the  way  of  the  train,  la  not  .open 
to  the  objection  that  it  authorises  a  recovery,  even  though  deceased 
might  have  saved  himself  by  the  exercise  of  ordinary  care. 

Appeal  from  district  court,  Smith  county;  J.  G.  Russell, 
Judge. 

Action  by  Mrs.  L.  B.  Jacobson  against  the  St.  Louis  South- 
western Railway  Company.  From  a  judgment  in  favor  of* 
the  plaintiff,  the  defendant  appeals.     Affirmed. 

£.  B.  Perkins  and  Marsh,  Mcllwaine  &  Fitzgerald,  for 
appellant. 

Johnson  &  Edwards,  for  appellee. 

GILL,  J.  This  suit  was  brought  by  Mrs.  Jacobson,  the 
appellee,  for  herself  and  as  next  friend  of  the  minors,  Maggie 
and  Josie  Jacobson,  against  the  appellant,  to  recover  damages 
for  the  death  of  Joseph  Jacobson,  which  was  alleged  to  have 
been  caused  by  the  negligence  of  appellant.  Deceased  was 
the  husband  of  appellee,  and  the  father  of  the  minors. 
Appellant  pleaded  in  defense  general  denial  and  contributory 
negligence.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
for  $3,oco  in  favor  of  appellee,  and  $1500  for  each  of  the 
minors.  From  this  judgment  the  railway  company  has 
appealed. 

*As  to  whether  error  in  attempting  to  avoid  danger  caused  by  fear 
is  contributory  negligence,  see  Nosier  v.  Coos  Bay,  etc.,  R.  &  Nav. 
Co.  (Ore.),  22  Am.  4  Eng.  R.  Cas.,  N.  S.,  719,  and  foot-note,  720; 
3  Rap.  &  Mack's  Dig.  267  et  seq. 
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Deceased,  who  bore  to  the  appellee  and  the  minors  the 
relationship  alleged,  was  a  pamper  in  appellant's  service, 
and  it  was  bis  duty  to  keep  the  water  tank  at  Trinidad,  on 
appellant's  line,  supplied  with  water  for  the  use  of  its  loco- 
motives, and  to  watch  its  trestles  and  bridges  over  Trinity 
river.  Cedar  creek;  and  certain  sloughs  near  the  latter  stream. 
To  enable  him  to  perform  bis  dnty  of  inspecting  the  bridges 
and  trestles  under  his  care,  he  was  furnished  by  the  company 
with  a  railway  velocipede.  This  latter  was  a  three-wheeled 
vehicle,  propelled  by  the  hands  and  feet,  operating  upon 
levers  and  pedals  designed  for  the  purpose.  At  the  time  of 
the  accident  the  weather  was  clear  and  dry,  and  deceased  was 
nnder  written  instructions  from  his  master  to  gp  over  the 
bridges  and  trestles  after  the  passage  of  each  train,  and  to 
look  out  for  fires,  loose  bolts,  etc.  Deceased,  with  his  family, 
lived  at  the  Trinidad  water  tank.  The  tank  is  between 
Trinity  river  on  the  west  and  Cedar  creek  on  the  east,  the 
latter  being  more  than  a  mile  east  of  the  tank.  On  the  day 
of  the  accident  deceased  went  on  his  velocipede  to  Malakoff, 
a  station  on  appellant's  line  several  miles  east  of  the  last 
bridge  nnder  his  care  in  that  direction.  The  purpose  of  his 
visit  to  Malakoff  was  to  purchase  supplies  for  use  at  his  home. 
White  he  was  at  Malakoff  (which  was  a  telegraph  station)  an 
extra  freight  train  passed  going  west,  the  regular  freight  train 
being  considerably  behind  time.  This  extra  was  flying  sig- 
nals which  indicated  that  another  was  soon  to  follow,  but  - 
there  is  no  proof  that  deceased  saw  the  signals.  On  the 
other  band,  the  evidence  that  he  was  in  a  store  making  pur- 
chases at  the  time  this  train  passed,  and  not  in  a  position  to 
see  it,  renders  it  improbable  that  he  knew  it  was  an  extra,  or 
that  another  was  soon  to  follow.  A  few  minutes  after  the 
passing  of  this  train  he  loaded  two  sacks  of  bran  and  some 
other  smaller  purchases  on  the  velocipede,  and  started  in  the 
direction  of  his  home,  following  at  no  great  distance  the  extra 
train.  Not  long  after  he  left  the  regular  freight  train  arrived 
at  Malakoff,  going  in  the  same  direction,  making  a  brief  stop 
at  that  point.  This  train  overtook  deceased  about  2-J  miles 
from  Malakoff,  while  he  was  going  over  one  of  the  bridges 
which  it  was  his  duty  to  inspect  after  each  train,  collided  with 
his  velocipede,  and  so  injured  him  that  he  died  a  few  hours 
afterwards.  From  a  point  where  a  train  going  west  would 
come  in  sight  of  the  first  of  the  series  of  bridges  in  question 
there  is  a  heavy  descending  grade  to  within  about  ico  feet  of 
the  bridge  on  which  the  collision  occurred.  Thence  west  the 
grade  is  practically  level.  The  train  was  running  at  a  speed 
of  about  20  miles  an  hour  when  it  came  is  view  of  deceased, 
and,  according  to  the  testimony  of  the  engineer,  the  deceased 
was  actually  seen  entering  on  the  bridge  when  the  train 
reached  that  point,  which  is  designated  by  the  witnesses  as 
the  mouth  of  the  cut.  The  engineer  states  that  when  he  first 
saw  deceased  he  thought  he  was  a  man  with  a  sack  on  his 
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back.  Then  almost  instantly  he  thought  it  a  cow  on  the 
bridge,  whereupon  he  whistled  for  brakes,  applied  the 
emergency  air  brakes,  and  did  all  he  could  to  stop  the  train, 
as  be  did  not  wish  to  incur  the  danger  of  running  into  a  cow 
on  the  bridge.  Then  he  saw  it  was  a  man  on  the  bridge  on  a 
velocipede,  and  continued  his  efforts  to  stop  or  cbeck  the 
speed  to  avoid  injuring  him,  but  was  nnable  to  do  so.  That  be 
continued  to  sound  the  whistle  from  the  time  he  saw 
deceased,  bat  failed  to  attract  his  attention  until  the  engine 
was  within  one  telegraph  pole  of  him,  when  deceased  turned 
and  looked  back  and  signaled  him  to  stop.  The  fireman 
stated  that  he  saw  the  deceased  just  after  the  engineer  first 
sounded  the  whistle,  and  at  once  saw  it  was  a  man  on  a 
velocipede.  He  corroborated  the  engineer  as  to  the  sounding 
of  the  whistle  and  effort  to  stop.  In  contradiction  of  this 
there  was  testimony  to  the  effect  that  no  whistle  was  sounded 
until  the  train  reached  the  bridge  on  which  deceased  was, 
and  some  to  the  effect  that  the  whistle  was  not  sounded  until 
after  the  collision.  To  contradict  the  evidence  of  an  effort  to 
stop  the  train,  there  was  testimony  to  the  effect  that  the 
speed  of  the  train  was  not  checked  until  the  collision  occurred. 
That  from  the  point  where  the  engineer  claims  to  have  first 
seen  deceased  and  begun  his  efforts  to  stop  the  train  to  the 
point  where  the  train  was  ultimately  stopped  was  a  distance 
of  over  3,000  feet.  That  from  the  point  of  view  to  the  point 
.  of  collision  was  2,040  feet,  and  there  was  testimony  to  the 
effect  that,  equipped  as  it  was  with  10  cars  having  air  brakes 
in  good  order,  and  only  17  cars  in  the  train,  the  others  having 
hand  brakes,  it  could  have  been  stopped  before  it  reached  the 
point  of  collision.  It  was  shown  that  the  bridge  on  which  the 
accident  occurred  was  less  than  six  feet  from  the  ground,  and 
deceased  could  have  descended  therefrom  without  injury,  had 
he  discovered  the  approach  of  the  train  in  time. 

The  grounds  relied  on  at  the  trial  as  a  basis  of  recovery 
were:  First,  that  Jacobson  was  rightfully  on  the  track  in  the 
discbarge  of  his  duty,  and  that  appellant's  servants  in  charge 
of  the  train  failed  to  use  ordinary  care  to  avoid  injuring  him ; 
second,  that  the  operatives  saw  him,  and  knew  of  his  peril, 
in  time  to  avoid  the  injury,  and  thereafter  failed  to  use  the 
means  at  their  command  to  stop  the  train  or  lessen  its  speed, 
and  thus  prevent  the  collision. 

These  issues,  and  the  defense  of  contributory  negligence, 
were  submitted  to  the  jury,  and  the  judgment  is  assailed 
mainly  because  of  alleged  errors  in  the  court's  charge  and 
the  refusal  of  requested  charges. 

The  following  paragraph  of  the  court's  charge  is  assailed  as 
erroneous:  "If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  deceased,  Joseph  Jacobson,  upon  the  occasion 
in  question,  was  upon  a  railroad  velocipede  upon  the  track 
of  the  defendant  company,  in  the  discharge  of  his  duty  as  a 
bridge  watcher  of  the  defendant,  for  the  purpose  of  inspecting 
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the  defendant's  bridges,  and  if  you  further  so  find  that  the  em- 
ployees of  the  defendant  in  charge  of  its  train  saw  htm  upon 
the  track,  then  it  became  the  duty  of  the  said  employees 
to  exercise  ordinary  care, — that  is,  that  degree  of  care  which 
an  ordinarily  careful  and  prudent  person  would  exercise,  under 
the  same  or  similar  circumstances,  to  make  use  of  the  appli- 
ances and  equipments  of  the  train  at  their  command,  to  avoid 
running  upon  and  striking  said  jacobson  with  said  train, — and 
this  duty  arose  and  was  continuous  upon  the  part  of  said  em- 
ployees from  the  time  the  said  employees  saw  said  Jacobson 
upon  the  track ;  and  if  the  jury  find,  from  the  preponderance 
of  the  evidence,  that  the  said  employees  failed  to  exercise 
such  ordinary  care,  and  that  as  a  direct  and  proximate  result 
of  such  failure  to  exercise  such  care  that  the  said  train  ran 
upon  and  killed  said  Jacobson,  then  yon  should  find  for  the 
plaintiffs. ' ' 

It  is  contended  under  this  assignment  that  it  was  error  to 
impose  the  duty  of  care  upon  the  train  operatives  until  the 
peril  of  deceased  was  actually  discovered.  We  understand 
the  law  to  be  that  as  to  persons  rightfully  on  the  track,  where 
the  operatives  of  the  train  may  expect  them  to  be,  the 
operatives  owe  the  general  duty  of  lookout,  and  must  exercise 
ordinary  care  to  discover  them,  as  well  as  to  avoid  injury 
after  the  peril  is  discovered.  A  violation  of  this  duty  would 
not  render  the  company  liable  if  the  person  thereby  injnred 
was  guilty  of  contributory  negligence  in  failing  to  exercise 
reasonable  care  for  his  own  safety,  but  the  law  imposes  the 
duty  nevertheless,  and  the  company  in  such  case  is  not 
acquitted  of  blame,  but  recovery  is  denied  because  the  injured 
party  is  also  in  fault.  To  illustrate:  Suppose  deceased,  in 
the  lawful  discharge  of  his  duty  of  inspection  after  the  pas- 
sage of  each  train,  had  been  upon  the  bridge  in  question,  and 
had  by  some  means  become  disabled  so  that  he  could  not 
leave  it  Suppose  the  operatives  of  the  train  could,  by  the 
exercise  of  a  reasonably  careful  lookout,  have  discovered  htm 
in  time  to  avoid  injuring  him.  Can  it  be  doubted  that  in  such 
a  case  the  company  would  be  liable  ?  Railway  Co.  v.  Watkins, 
88  Tex.  24,  2g  S.  W.  232;  Railroad  Co.  v.  Sympkins,  54  Tex. 
€1*,  38  Am.  Rep.  632;  Railroad  Co.  v.  Hewitt,  67  Tex.  479, 
3  S.  W.  705,  60  Am.  Rep.  32.  Here,  according  to  one  phase 
of  the  testimony,  the  deceased  was  rightfully  on  the  bridge, 
and  at  a  point  where  the  operatives  of  the  train  had  reason  to 
expect  him  to  be.  It  was  the  duty  of  the  court  to  charge  the 
law  applicable  to  this  state  of  facts  if  found  by  the  jury  to 
exist. 

Under  the  portion  of  the  charge  complained  of,  this  duty 
was  imposed,  and  no  more.  If  the  engineer,  when  be  first 
saw  deceased,  did  not  realize  his  peril,  but  proceeded  upon 
the  assumption  that  he  would  leave  the  point  of  danger,  he 
discharged  the  measure  of  ordinary  care,  if  a  person  of  ordi- 
nary prudence  would  have  done  no  more,  considering  the  fact 
2RRR— 20 
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that  deceased  was  on  a  bridge.  The  measure  of  care  imposed 
might  have  been  fulfilled  by  sounding  a  whistle  or  otherwise 
attracting  bis  attention  by  some  means  at  band.  In  calling 
attention  to  the  particular  respect  in  which  the  engineer 
should  have  exercised  care,  the  paragraph  may  be  erroneous 
if  considered  alone;  but  taken  in  connection  with  special 
charges  given  at  the  request  of  appellant,  and  in  connection 
with  the  charge  on  contributory  negligence,  we  do  not  think 
it  was  misleading. 

It  will  be  noticed  that  the  charge  complained  of  does  not 
require  the  engineer  to  use  every  means  at  hand  consistent 
with  the  safety  of  the  train  to  stop  it  or  check  its  speed,  bat 
that  the  general  duty  to  use  ordinary  care,  owed  to  those  right- 
fully on  the  track,  was  not  relaxed  by  the  mere  fact  that  the 
engineer  actually  discovered  deceased,  but  this  duty  continued 
unimpaired.  The  more  imperative  duty  which  arose  in  case 
the  engineer  discovered  his  peril  in  time  to  avoid  the  injury 
was  defined  in  another  part  of  the  charge.  It  is  contended, 
however,  that  the  part  of  the  charge  complained  of  is 
obnoxious  to  the  rale  announced  in  Railway  Co.  v.  Garcia, 
75  Tex.  583,  13  S.  W.  223.  The  charge  discussed  in  that  case 
was  with  reference  to  the  duty  arising  upon  discovered  peril. 
It  was  not  held  to  be  error  in  the  abstract,  bnt  misleading, 
by  reason  of  the  peculiar  nature  of  the  facts. 

The  contention  that  the  court  by  the  charge  complained  of 
required  the  engineer  to  use  ordinary  care  to  stop  the  train 
from  the  time  he  saw  deceased  is  not  a  jnst  criticism  of  the 
charge.  As  has  been  seen,  the  law  imposed  the  duty  to  use 
ordinary  care  to  avoid  injuring  deceased  if  he  was  rightfully 
on  the  track,  and  it  seems  to  us  the  charge  was  within  the 
law.  Indeed,  it  might  be  held  with  some  show  of  reason  that 
the  undisputed  facts  show  the  evident  peril  of  deceased  from 
the  time  the  engineer  admits  having  seen  him ;  for  it  is  undis- 
puted that  the  man  was  in  the  act  of  going  upon  the  bridge  in 
plain  view  of  a  rapidly  approaching  train.  Under  such  cir- 
cumstances, it  may  well  be  doubted  if  the  engineer  would  be 
authorized  to  proceed  upon  the  theory  that  deceased  knew  of 
the  approach  of  the  train,  and  intended  to  get  off  in  time. 
The  bridge  was  of  such  length  he  conld  not  hope  to  cross  it 
in  time  to  escape  injury,  and,  incumbered  as  he  was,  he  could 
not  have  cleared  the  track  without  throwing  bis  vehicle  and 
its  burden  to  the  ground,  and  following  it  himself  with  haste. 
Such  a  course,  willingly  followed,  would  be  so  unreasonable 
and  unusual  it  may  well  be  said  that  by  going  upon  a  bridge 
under  circumstances  which  rendered  it  impossible  for  him  to 
escape  without  pursuing  such  a  course  be  made  it  perfectly 
plain  that  he  was  unconscious  of  the  approach  of  the  train. 

The  charge  of  the  court  on  contributory  negligence  is  assailed 
upon  two  grounds :  First,  because  it  charges  the  law  of  dis- 
covered peril  as  a  part  of  the  law  of  contributory  negligence; 
and,  second,  because,  in  the  event  it  should  appear  that  the 
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operatives  of  the  train  discovered  the  peril  of  deceased  in 
time  to  have  avoided  the  injury,  a  recovery  was  permitted, 
even  though  deceased  saw  the  train  in  time  to  escape,  and 
negligently  failed  to  do  so.  This  latter  point  was  also  pre- 
sented by  special  charges,  which  were  refused. 

Regarding  the  first  objection,  we  are  of  opinion  the  court 
did  not  err  in  the  respect  complained  of.  The  law  of  dis- 
covered peril,  or  the  duty  arising  therefrom,  when  the  peril 
is  due  to  the  negligence  of  the  party  injured,  is  in  a  sense  a 
part  of  the  law  of  contributory  negligence, — a  modification  of 
the  rule  forbidding  a  recovery  by  reason  thereof.  Under  one 
phase  of  this  case,  contributory  negligence  of  deceased  did 
not  necessarily  defeat  a  recovery,  and  the  court  in  that  con- 
nection properly  called  to  the  attention  of  the  jury  the  law 
which  under  a  certain  state  of  facts  would  permit  a  recovery 
notwithstanding  the  fault  of  deceased. 

Under  the  second  objection,  appellant  contends  that  while 
it  is  true  if  the  negligence  of  a  person  places  him  in  a  position 
of  peril,  and  the  company's  servants  in  charge  of  an  approach- 
ing train  discover  his  peril  in  time  to  avoid  injury,  and  fail  to 
do  so,  the  company  is  liable,  notwithstanding  the  fault  of  the 
person  injured,  yet  this  is  true  only  in  a  modified  sense;  that 
is  to  say,  when  tbe  negligence  of  the  injured  person  is  not 
continuous  and  existent  at  the  time  of  the  injury.  And  it  is 
not  true  if  the  person  injured  also  discovers  his  peril  in  time 
to  avoid  it,  but  continues  his  negligent  course  after  discovery 
of  peril,  and  does  nothing  to  save  himself. 

The  idea  of  appellant's  counsel  seems  to  be  that  if  the  reck- 
lessness of  the  person  in  peril,  but  able  to  save  himself  by 
the  exercise  of  ordinary  care,  is  equal  to  the  recklessness  of  the 
train  operatives  who  might  avert  the  injury  by  a  resort  to 
the  means  at  hand,  but  do  not,  there  can  be  no  liability.  The 
doctrine  of  liability  upon  the  discovered  peril  of  one  in  fault 
is  based  upon  grounds  of  public  policy  which  forbid  the  killing 
or  maiming  of  another,  even  with  his  consent  or  acquiescence, 
and  this  high  duty  to  avoid  such  consequences  would  devolve 
on  the  operatives  of  a  train,  whatever  the  fault  of  the  person 
in  peril.  It  seems  to  us  the  very  reasons  which  underlie  the 
doctrine  constitute  a  complete  answer  to  appellant's  conten- 
tion. In  such  a  case  the  question  of  negligence  on  the  part  of 
the  operatives  is  in  a  sense  eliminated.  The  duty  to  resort 
to  every  means  at  hand,  consistent  with  the  safety  of  the 
train,  to  avoid  the  injury,  is  absolute,  and  the  failure  to  do  so 
partakes  of  the  nature  of  a  wanton  wrong,  against  which  no 
act  on  the  part  of  the  person  injured  will  be  a  defense.  The 
rule  has  been  adopted  without  qualification  in  this  state.  The 
courts  have  not  sought  to  justify  it  on  the  questionable  and 
technical  ground  that  the  defendant's  failure  to  resort  to  every 
means  at  hand  to  prevent  the  disaster  is  a  new  and  interven- 
ing cause.  It  is  based  rather  on  the  broad  ground  of  public 
policy,  which  forbids  tbe  interposition  of  such  a  defense  by  a 
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wrongdoer  who  knowingly  {ails  to  prevent  the  destruction  of 
a  human  life  when  he  can.  McDonald  v.  Railway  Co.,  86 
Tex.  I,  22  S.  W.  939,  40  Am.  St.  Rep.  803,  and  authorities 
cited;  Railway  Co.  v.  Staggs,  90 Tex.  461,  39  S.  W.  295;  Rail- 
way Co.  v.  Breadow,  90  Tex.  27,  36  S.  W.  41a 

The  cases  of  Railroad  Co.  v.  Ricketts  (Tex.  Civ.  App.)  54 
S.  W.  1090,  and  Smith  v.  Railroad  Co.  (N.  C)  19  S.  E.  863, 
25  L.  R.  A.  297,  relied  on  by  appellant,  are  not  in  point.  In 
discussing  and  disapproving  the  doctrine  of  comparative  neg- 
ligence, it  is  said  in  the  authorities  cited  that,  in  every  case 
where  liability  is  predicated,  upon  negligence,  the  doctrine  of 
contributory  negligence  is  a  complete  defense.  The  rule 
announced  is  unquestionably  sound,  but,  in  our  opinion, 
admits  of  the  distinction  which  we  have  drawn. 

The  court  charged  the  jury  that  if  the  employees  of  defend- 
ant negligently  permitted  the  train  to  run  upon  deceased  sud- 
denly, and  that  deceased  was  rightfully  on  the  track,  and  in 
the  exercise  of  proper  care,  and  that  by  the  negligence  of 
defendant  he  was  thereby  put  in  a  position  of  peril,  and  was 
frightened  and  terrorized  so  that  be  could  not  act  with  caution 
or  judgment,  and  that  by  reason  of  such  terror  he  failed  to  get 
oat  of  the  way  of  the  approaching  train,  plaintiffs  would, 
nevertheless,  be  entitled  to  recover.  The  charge  is  conceded 
to  be  abstractly  correct,  but  is  assailed  as  erroneous  for  the 
reason  that  it,  in  effect,  instructs  the  jury  that  a  recovery  can 
be  had  notwithstanding  the  deceased  might  have  saved  him- 
self by  the  exercise  of  ordinary  care,  and  that  such  an  issue 
was  not  made  by  the  pleadings.  That  the  first  objection  is  not 
tenable  is  apparent.  The  second  is  alike  untenable,  because 
the  issue  of  contributory  negligence  necessarily  involves  the 
point  presented  by  the  charge  assailed. 

(Three  paragraphs,  containing  no  railroad  questions, 
omitted. ) 

We  think  the  evidence  sufficient  to  support  the  verdict,  and, 
no  reversible  error  being  disclosed  by  the  record,  the  judg- 
ment is  affirmed.     Affirmed. 


Carll  v.  Interstate  Consol.  St.  Ry.  Co. 

(Supreme  Court  of  Rhode  Island,  Feb.  13,  1901.) 

[51  Atl.  Rep.  305.] 

Matter  and  Servant— Negligence— Complaint— Duty  of  Master— Suffi- 
ciency.* 
A  complaint  alleged  that  plaintiff,  being-  employed  to  assist  in 
removing1  snow  from  defendant's  tracks,  was  conveyed  by  defendant 
to  a  place  where  the  snow  had  collected,  and  was  there  exposed  to 
extreme  cold,  and  when  he  could  not  longer  work,  owing-  to  the 
severity  of  the  weather,  he  was  ordered  to  enter  and  permitted  to 
remain  in  one  of  defendant's  cars  all  night,  but  unaided  and  without 

•See  generally,  preceding  case  and  foot-note. 
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any  protection  from  cold,  without  food,  and  not  allowed  transporta- 
tion to  his  home,  whereby  he  was  injured.  The  complaint  was 
demurred  to  on  the  ground  that  defendant  owed  no  duty  to  plaintiff 
in  the  premises:  held,  that  the  demurrer  was  not  good,  since,  if 
plaintiff  was  permitted  to  enter  one  of  the  cars  and  remain  there, 
the  jury  might  find  that  defendant  assumed  the  duty  of  taking  rea- 
sonable care  of  plaintiff,  and  of  seasonably  conveying-  him  to  some 
place  where  he  would  be  taken  care  of. 

Action  by  Llewellen  F.  Carll  against  the  Interstate  Con- 
solidated Street  Railway  Company.  Demurrer  to  complaint 
overruled. 

Warren  Allds,  T.  P.  Corcoran,  and  J.  M.  Gillain,  for  plain- 
tiff. 

D.  S.  Baker,  for  defendant. 

TILLINGHAST,  J.  This  is  trespass  on  the  case  for  negli- 
gence, and  is  before  tis  on  the  defendant's  demurrer  to  the 
declaration.  The  declaration  alleges  that  on  the  15th  day  of 
February,  1890,  the  plaintiff  was  employed  by  the  defendant 
to  aid  in  removing  ice  and  snow  which  bad  accumulated  in 
large  quantities  upon  its  tracks  and  roadbed ;  that  he  was  taken 
and  conveyed  in  one  of  the  cars  of  the  defendant  corporation 
from  the  car  barn  in  Pawtucket  to  Attleboto,  Mass.,  where  he 
was  set  at  work  in  removing  said  snow  and  ice,  and  that  he 
was  kept  at  said  work  for  an  unreasonable  length  of  time,  to 
wit,  for  36  hours  continuously,  and  was  negligently  exposed 
to  extreme  cold;  that  although  said  exposure  made  his  labor 
and  duties  extrahazardous,  he  was  given  insufficient  food  and 
no  warm  drink  or  extra  clothing,  nor  was  he  given  any  oppor- 
tunity to  procure  them,  although  he  requested  such  a  privilege. 
The  plaintiff  further  alleges  that  when  he  first  began  to  suffer 
from  the  cold  be  requested  to  be  allowed  to  leave  off  work, 
which  request  was  refused,  and  that  when  be  could  no  longer 
work  be  was  ordered  to  enter  and  permitted  to  remain  in  one 
of  the  cars  of  the  defendant  corporation,  totally  unaided  and 
neglected,  and  without  any  protection  from  the  cold,  and  with- 
out any  food,  all  night,  and,  although  there  were  several  cars 
of  the  defendant  corporation  returned  from  said  Attleboro  to 
Pawtucket,  that  he  was  not  allowed  transportation  to  his 
home,  in  Pawtucket,  although  be  had  earned  some  $6,  which 
was  then  due  him  for  his  labor.  The  declaration  also  con- 
tains the  ordinary  allegations  of  due  care  on  the  part  of  the 
plaintiff,  and  charges  gross  carelessness  and  inhuman  treat- 
ment towards  him  on  the  part  of  the  defendant,  and  of  neg- 
lecting to  discharge  the  duties  which  it  owed  him,  in  view  of 
the  facts  alleged,  whereby  he  was  greatly  injured,  etc. 

The  grounds  of  demurrer  are  substantially  the  same  as  those 
set  forth  and  relied  upon  in  King  v.  Railroad  Co.  (just  decided) 
51  Atl.  soi.  It  will  at  once  be  seen,  upon  comparing  the 
declaration  in  this  case  with  that  in  the  King  Case,  that  a 
material  difference  exists  between  them,  in  at  least  two  re- 
spects, viz. :    In  the  case  now  before  us  the  declaration  sets 
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out  that  the  plaintiff  was  taken  and  conveyed  by  defendant 
from  Fawtacket  to  Attleboro  before  being  set  to  work  as  afore- 
said, and  that  after  he  began  to  suffer  from  the  cold,  and  was 
unable  to  work  any  longer,  and  requested  to  be  permitted  to 
leave  off  work,  and  being  refused,  he  was  ordered  to  enter 
and  permitted  to  remain  in  one  of  the  cars  of  the  defendant, 
and  that  tbe  defendant  wholly  neglected  to  take  care  of  and 
provide  for  him  for  a  long  time,  while  practically  in  a  help- 
less condition.  In  view  of  these  allegations,  we  are  of  the 
opinion  that  the  case  stated  is  substantially  like  that  of 
Bresnahan  v.  Lonsdale  Co.,  51  Atl.  — ,  referred  to  in  the  King- 
Case,  Id.  301,  and  hence  that  the  demurrer  should  be  over- 
ruled. If  the  defendant  directed  tbe  plaintiff,  after  becoming 
disabled  to  work,  to  go  into  one  of  its  cars,  and  permitted  him 
to  remain  there,  as  alleged,  we  cannot  say,  under  the  circum- 
stances, that  it  would  not  be  competent  for  tbe  jury  to  find 
that  the  defendant  assumed  upon  itself  the  duty  of  taking  rea- 
sonable care  of  him  while  there,  and  of  seasonably  conveying 
him  to  his  home,  or  to  some  place  where  he  would  be  taken 
care  of.  As  intimated  in  the  King  Case,  it  was  doubtless 
competent  for  the  defendant  to  assume  the  duty  of  protecting 
the  plaintiff  from  unusual  hardships,  and  of  taking  reasonable 
care  of  him  in  case  of  his  becoming  disabled  from  exhaustion 
while  performing  the  work  in  question.  And,  as  we  under- 
stand the  declaration  in  this  case,  it  substantially  charges  the 
assumption  of  such  duty  by  the  defendant. 

The  demurrer  is  therefore  overruled,  and  the  case  remanded 
to  the  common  pleas  division  for  further  proceedings. 


Southern  Ry.  Co.  v.  Craig. 

{Circuit  Court  of  Appeals,  Fourth  Circuit,  February  4,  igoa.\ 

[113  Fed.  Rep.  76.] 

Master  and  Servant — Railroad  Trains — Mode  of  Operation — Avoiding 
Collisions  between  Trains — Ordinary  Care.* 
Plaintiff's  intestate,  a  railroad  conductor  on  an  extra  train,  had 
orders  to  precede  a  delayed  regular  train  into  defendant's  yards.  No 
instructions  were  given  to  look  out  for  anj  other  train  on  entering 
the  yards.  Intestate  was  killed  in  a  collision  with  a  switching 
engine  in  the  yards.  No  notice  of  the  approach  of  the  extra  train 
had  been  given  to  those  on  the  switch  engine.  The  company's  rules, 
known  to  intestate,  gave  the  right  of  way  to  switch  engines  in  the 
yards,  and  required  that  extra  trains  must  approach  and  run  through 
yard  limits  under  full  control.  The  evidence  as  to  whether  intes- 
tate's train  was  under  full  control  was  conflicting.  The  night  of  the 
accident  was  shown  to  have  been  dark  and  foggy:  held  that,  not- 
withstanding the  rules  of  the  company,  it  was  the  duty  of  the  crew 
of  the  switching  engine  to  exercise  ordinary  care  in  avoiding  colli- 
sions with  incoming  trains. 

•See  generally,  5  Rap.  &  Mack's  Dig.  113  et  seq.  See  also,  preced- 
ing case,  and  foot-note. 

As  to  whether  employees  of  different  trains  are  fellow  servants,  see 
note,  20  Am.  &  Sag.  R.  Cas.,  N.  8.,  489  et  seq. 
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Same — Ordinary  Care— Instructions. 

An  instruction  that  the  crew  of  the  switching  engine  should  take 
proper  precautions  against  collisions  with  incoming  trains,  the  char- 
acter of  such  precautions  to  be  determined  by  the  circumstances  of 
the  night,  the  heavy  fog,  and  the  difficult;  in  hearing  and  seeing 
signals,  was  correct. 
Same— Observance  of  Rules — Question  for  Jury. 

The  question  as  to  whether  intestate  observed   the  rule  of  having 
his  train  under  full  control  on  entering  the  yards  was  for  the  jury. 
Same — Excessive  Damages — Appeal. 

Where,  in  an  action  for  the  death  of  plaintiff's  intestate,  the 
instructions  are  proper,  and  the  record  shows  no  attempt  to  magnify 
the  injury  or  pain,  nor  any  appeal  to  the  passion,  prejudice,  or  sym- 
pathy of  the  jury,  nor  indication  that  the  jurors  were  so  influenced, 
the  appellate  court  will  not  disturb  a  verdict  on  the  ground  of  exces- 
sive damages. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina,  at  Columbia. 

Thomas  P.  Cothran,  for  plaintiff  in  error. 

J.  E.  McDonald,  for  defendant  in  error. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  BOYD, 
District  Judges. 

BOVD,  District  Judge.  This  action  was  commenced  in  the 
court  of  common  pleas  for  Fairfax  county,  in  the  state  of 
South,  Carolina,  to  recover  damages  for  the  death  of  Laurence 
S.  Harrison,  the  intestate  of  Craig,  the  defendant  in  error, 
alleged  to  have  been  caused  by  the  negligence  of  the  plaintiff 
in  error  on  the  15th  of  November,  1890.  Upon  petition  of 
the  plaintiff  in  error,  the  Southern  Railway  Company,  the 
case  was  removed  to  the  circuit  court  of  the  United  States  for 
the  district  of  South  Carolina  for  trial  A  trial  was  had 
before  Simonton,  circuit  judge,  and  a  jury,  at  Columbia,  S. 
C,  on  the  13th  and  14th  days  of  December,  1900,  and  a 
verdict  for  $12,500  returned  by  the  jury  in  favor  of  the  admin- 
istrator, and  judgment  was  thereupon  rendered  by  the  court 
for  said  sum  as  damages  against  the  plaintiff  in  error.  The 
case  comes  here  for  review  upon  a  writ  of  error  sued  out  by 
the  railroad  company. 

Harrison,  the  intestate  of  the  administrator,  Craig,  was 
in  the  employment  of  the  Southern  Railway  Company  as  a 
conductor,  and  on  15th  of  November,  1899,  was  in  charge 
of  a  ballast  or  gravel  train  on  the  railroad  of  the  company. 
Intestate's  train  was  numbered  and  called  "Extra  555," 
that  being  the  number  of  the  locomotive  attached  to  it 
and  operated  by  J.  W.  Fetzer,  engineer.  Daring  the 
afternoon  of  the  15th  of  November,  1899,  Extra  No.  555 
was  engaged  in  work  along  the  line  of  the  Southern  Rail- 
way near  a  place  called  "Pomaria,"  about  30  miles  from 
Columbia.  At  8:22  p.  m.  on  the  said  day  an  order  was  issued 
by  the  railway  company's  superintendent,  and  received  by 
intestate  and  his  engineer,  directing  them  to  run  Extra  555 
from  Pomaria  to  Columbia.     At  Allston,  a  station  on  the 
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ronte  from  Pomaria  to  Colombia,  an  order  was  received  by 
intestate  and  his  engineer,  at  o:02  p.  m.,  to  the  effect  that 
their  train  would  run  ahead  of  train  No.  62,  the  latter  being  a 
regular  passenger  train,  doe  at  Columbia  at  noon  that  day, 
but  which  was  more  than  10  hours  late.  On  the  way  from 
Allston  to  Columbia,  at  Bookman's,  at  the  request  of  the 
engineer,  who  bad  been  recently  employed  by  the  railway 
company,  and  who  was  new  upon  the  yard  and  block  system, 
the  intestate  left  his  caboose,  and  went  upon  the  locomotive 
to  pilot  the  engine  through  the  yard  at  Columbia.  Extra  555, 
consisting  of  17  cars,  loaded  with  ballast,  drawn  by  the  loco- 
motive in  charge  of  Fetzer,  reached  Columbia  at  10:55  P-  m. 
The  night  was  very  dark  and  foggy,  and  as  Extra  555  was  mov- 
ing into  Colombia  on  the  main  track,  and  having  entered  the 
limits  of  the  yard,  the  switch  engine  which  was  being  operated 
on  the  yard,  whilst  running  backward,  pulling  a  number  of  cars 
from  a  side  track  onto  the  main  line,  collided  with  intestate's 
train,  and  he  was  killed  in  the  collision.  There  was  conflict  of 
testimony  as  to  the  rate  of  speed  at  which  the  two  trains  were 
running  when  the  collision  took  place.  Fetzer,  the  engineer 
on  Extra  555.  testified  that  his  train  was  running  at  about 
4  miles  an  hour;  that  he  had  it  under  full  control;  and  that, 
from  the  way  the  engines  came  together,  it  was  his  opinion 
that  the  speed  of  the  switch  engine  at  the  time  was  12  pr  15 
miles  an  hour.  The  fireman  on  Extra  555  testified  that  he 
was  on  the  train,  and  that  it  was  running  10  miles  an  hour ;  and 
Hart,  the  flagman  on  the  same  train,  testified  that  it  was 
running  15  miles  an  hour.  Fonlke,  the  engineer,  and  Stevens, 
the  fireman,  on  the  switch  engine,  both  testified  that  its  speed 
was  only  4  or  5  miles  an  hour.  Extra  555,  as  it  approached 
the  place  of  collision,  was  coming  up  a  heavy  grade,  and  as 
it  entered  the  yard  at  Columbia  it  made  no  stop  to  ascertain 
if  the  track  was  clear,  and  no  torpedoes  were  set  or  flagmen 
stationed  to  notify  the  extra  not  to  proceed.  As  the  extra  was 
running  on  the  main  line  after  it  entered  the  yard  limits,  the 
engineer,  Fetzer,  saw  the  light  of  the  switch  engine  coming 
backward,  running  onto  the  line,  about  50  yards  in  front,  and 
he  then  pat  on  the  emergency  air  brakes,  blew  his  whistle, 
and  reversed  his  engine,  but  this  was  too  late  to  prevent  the 
collision.  The  operator  of  the  switch  engine  was  not  notified 
by  the  superintendent  that  Extra  555  was  coming.  There 
was  a  rule  of  the  company  which  gave  the  switch  engine  the 
right  of  way  within  the  yard  limits  in  Columbia  over  all  trains 
except  regular  trains,  and  it  was  shown  upon  the  trial  that 
intestate  bad  notice  of  this  rule.  There  was  also  a  rule  of  the 
company  that  extra  trains  must  approach  and  run  through 
yard  limits  under  full  control.  Intestate  also  had  notice  of 
this  rule. 

At  the  close  of  the  testimony  the  counsel  for  plaintiff  in 
error  requested  the  court  to  instruct  the  jury  as  follows: 

"Under  the  rules  the  switch  engine  had  the  right  to  the  use 
of  the  main  line,  protecting  itself  against  only  regular  trains. 
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The  extra  was  required  to  proceed  through  the  yard  under  fall 
control.  This  requirement  applied,  not  only  to  the  speed  of 
the  train,  bat  to  such  precautions  in  addition  as  the  dark  and 
fogey  night  demanded.  The  switch  engine,  having  the  right 
of  way  over  the  extra,  it  was  the  duty  of  the  other  to  be  on 
the  lookout  for  the  switch  engine,  and  to  take  such  precautions 
as  the  situation  demanded  to  prevent  a  collision." 

The  court  responded  to  the  said  request  for  instructions  as 
follows: 

"Yes,  but  it  did  not  relieve  tbe  switching  engine  from  the 
exercise  of  ordinary  care  in  avoiding  collisions  with  trains 
entering  the  yard." 

To  this  instruction  modifying  the  defendant's  said  request 
the  defendant  duly  excepted  before  the  jury  retired.  The 
defendant  further  requested  the  court  to  instruct  the  jury  as 
follows : 

"Tbe  rules  of  the  company  do  not  require  notice  of  the 
movements  of  extra  trains  to  be  given  to  the  crew  of  a  switch 
engine  working  within  the  yard  limits;  and  it  is  not  negli- 
gence on  the  part  of  the  defendant  not  to  have  given  such 
notice." 

The  court  charged  said  request  for  instructions,  but  added 
the  following: 

"But  the  crew  of  the  switching  engine  should  take  all 
proper  precautions  against  collisions  with  trains  entering  tbe 
yard,  the  character  of  these  precautions  to  be  determined  by 
the  circumstances  of  tbe  night,  tbe  heavy  fog,  and  the  diffi- 
culty in  hearing  and  seeing  signals." 

To  this  instruction  modifying  the  defendant's  said  request 
tbe  defendant  duly  excepted  before  the  jury  retired. 

After  the  verdict  the  defendant  moved  for  a  new  trial  upon 
the  following  grounds:  (i)  That  tbe  collision  was  due  to  the 
negligence  of  the  engineer  of  the  extra  engine,  a  fellow  serv- 
ant of  the  intestate;  (2)  that  tbe  court  erred  in  instructing  tbe 
jury  that  the  switch  crew  should  have  taken  precautions 
against  tbe  approach  of  the  extra  train,  owing  to  the  darkness 
and  foggy  condition  of  the  weather :  (3)  tbat  the  damages  were 
excessive.  The  court  overruled  the  motion,  saying,  as  to 
(1) :  It  was  a  question  of  fact  about  which  the  court  had  been 
unable  to  form  a  pronounced  opinion,  and  on  that  account 
would  not  disturb  the  verdict.  (2)  Notwithstanding  tbe 
rule  requiring  extra  to  look  out  for  all  extra  trains,  it  was  tbe 
duty  of  the  switch  crew,  owing  to  the  existing  conditions, 
tbe  fogginess  of  the  night,  etc.,  to  observe  ordinary  care  and 
precautions  so  as  to  prevent  collisions  with  incoming  trains. 
This  duty  was  imposed  upon  them  by  the  law,  independent 
of  any  rule  of  the  company.  (3)  That,  bat  for  the  decision  of 
the  supreme  court  of  the  state  of  South  Carolina  in  case  of 
Nohrden  v.  Railroad  Co.,  59  S.  C.  87,  37  S.  E.  228,  holding 
that  damages  for  wounded  feelings  could  be  recovered,  he 
would  have  reduced  the  verdict.  To  which  refusals  and  rul- 
ings the  defendant  duly  excepted. 
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We  find  no  error  in  the  modifications  made  by  the  court  in 
giving  the  instructions  requested.  After  giving  the  first 
instruction  requested,  the  court  simply  said,  in  substance, 
that  it  was  the  duty  of  the  switching  engine  to  exercise  ordi- 
nary care  in  avoiding  collisions  with  trains  entering  the  yard. 
We  cannot  conceive  of  any  circumstances  under  which  the 
operators  of  a  railroad  train  are  relieved  from  the  use  of  ordi- 
nary care  to  prevent  collisions  with  other  trains.  This  is  a 
duty  that  devolves  upon  those  running  and  operating  trains 
at  all  times.  What  constitutes  ordinary  care  depends  upon 
the  relationship  of  the  parties  and  the  circumstances  under 
which  they  act,  and  what  would  be  ordinary  care  or  common 
prudence  under  certain  conditions  would  not  be  under  others. 
It  would  oertainly  be  incumbent  upon  the  operator  of  a 
switching  engine  moving  in  a  railroad  yard,  where  regular  and 
extra  trains  are  coming  and  going,  to  observe  a  greater  degree 
of  caution  on  a  dark,  foggy  night,  when  sounds  are  less  dis- 
tinct, and  signals  more  difficult  to  be  seen,  than  on  a  clear 
night,  when  such  conditions  do  not  prevail;  and  we  therefore 
think  that  the  second  instruction  requested,  as  modified  by 
the  court  to  the  jury,  was  also  properly  given. 

Intestate  had  orders  from  the  superintendent  of  the  com- 
pany to  proceed  with  bis  train  to  Columbia  ahead  of  No.  63, 
a  regular  train,  which  was  belated;  and  it  was  the  duty  of  the 
intestate  and  his  engineer,  Fetzer,  to  obey  this  order.  It 
was  not  indicated  to  them  that  it  would  be  necessary  to  look 
out  for  any  other  train  or  for  anything  to  impede  their 
entrance  into  Columbia  upon  the  main  line,  observing  the 
rule,  however,  that  they  must  approach  and  run  into  the  yard 
limits  under  full  control.  As  to  whether  intestate  observed 
this  rule  or  not  is  a  question  about  which  there  was  a  conflict 
of  testimony,  and  which  was  properly  left  to  the  jury  to 
determine. 

The  only  question  further  for  dur  consideration  is  that 
involved  in  the  motion  for  a  new  trial  on  the  ground  that  the 
damages  awarded  by  the  jury  are  excessive.  It  is  a  general 
principle  that  an  appellate  court  will  be  very  reluctant  to  sub- 
stitute its  judgment  for  that  of  the  jury  of  the  court  below, 
where  the  judge  presiding  at  the  trial  has  refused  to  disturb  a 
verdict  on  account  of  the  amount  of  the  recovery.  8  Am.  & 
Eng.  Enc.  Law,  p.  629.  The  instructions  having  been  proper, 
and  there  having  been  no  attempt,  so  far  as  the  record  shows, 
at  the  trial,  to  magnify  tbe  injury  or  pain,  and  there  having 
been  no  appeal  to  passion,  prejudice,  or  the  sympathy  of  the 
jury,  and  nothing  at  the  trial  to  indicate  that  tbe  jurors  were 
influenced  by  any  such  feelings,  the  appellate  court  will  not 
disturb  the  verdict.  Whether  the  amount  of  damages  allowed 
in  this  case  is  excessive  must  be  determined  by  the  knowledge, 
judgment,  and  sound  discretion  of  the  presiding  judge.  Every 
case  must  necessarily  depend  to  a  great  extent  upon  its  own 
peculiar  facts.     Engler  v.  Telegraph  Co.  (C.  C.)  69  Fed.  185. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Ft.  Worth  &  R.  G.  Ry.  Co.  *  Bowen. 

{Supreme  Court  of  Texas,  April  J,  igoz.) 

[67  S.  W.  Rep.  408.] 

Matter  and  Servant— Perianal  Injuries— Discovered  Danger— Instruc- 
tion s —  Requests.* 
In  an  action  by  a  railway  brakeman  for  injuries  received,  an 
instruction  that,  if  plaintiff  was  guilty  of  negligence  in  attempting 
to  adjust  the  coupling  as  he  did,  yet  if  the  conductor  actually  knew 
of  plaintiff's  dangerous  position  in  time  to  have  prevented  the  injury 
by  the  use  of  the  means  at  his  command,  and  failed  to  use  all  reason- 
able efforts  to  avoid  the  accident,  and  such  failure  on  his  part  was 
the  proximate  cause  of  plaintiff's  injuries,  he  was  entitled  to  recover, 
was  correct,  as  far  as  it  went,  and  was  not  reversible  error. 

Certified  question  from  court  of  civil  appeals  of  Second 
supreme  judicial  district. 

Action  by  W.  I.  Bowen  against  the  Ft.  Worth  &  Rio  Grande 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals  to  the  court  of  civil  appeals.  Certified  question  from 
the  court  of  civil  appeals. 

BROWN,  J.  The  court  of  civil  appeals  for  the  Second 
supreme  judicial  district  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

"This  appeal,  now  pending  before  us,  is  from  a  verdict  and 
judgment  in  favor  of  appellee  for  $7,250,  recovered  as  dam- 
ages for  personal  injuries  received  while  in  the  service  of 
appellant  as  a  freight  brakeman.  One  ground  of  recovery 
alleged  and  relied  on  in  the  trial  of  the  case  was  what  is 
familiarly  termed 'discovered  negligence';  that  is,  that  the 
conductor  of  the  train  discovered  that  appellee  was  in  a  dan- 
gerous position  in  time  to  have  prevented  the  injury  if  proper 
effort  had  been  made  by  him  to  do  so,  and  failed,  through 
negligence,  to  prevent  the  collision,  which  resulted  in  seriously 
injuring  appellee.  The  testimony  of  the  conductor  tended  to 
show  tbat  when  he  discovered  the  dangerous  position  of  appel- 
lee, when  the  car  was  about  10  or  12  feet  from  him,  that  he 
promptly  made  an  outcry  to  warn  him  of  the  impending 
danger;  that  this  outcry  attracted  bis  attention  and  saved  his 
life ;  and  tbat,  if  proper  diligence  bad  been  used  by  appellee, 
he  would  have  seen  the  approaching  car,  and  avoided  injury 
altogether.  In  other  words,  the  testimony  of  the  conductor 
tended  to  show  that  he  was  not  guilty  of  negligence  in  the 
matter  of  warning  appellee.  But,  on  the  other  hand,  the 
testimony  of  appellee  and  one  other  witness  tended  to  show 
that  the  warning  was  not  given  until  the  collision  occurred, 
which  seems  to  raise  the  inference  tbat  the  conductor  was 
negligent  in  not  sufficiently  warning  appellee  as  soon  as  he 
discovered  him  in  danger,  and  in  time  for  him  to  have  avoided 

"See  20  Am.  &  Sag.  Enc.  Law  (2d  Ed.)  137  et  seq. 
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the  injury.  We  refer  in  this  connection  to  the  testimony  of 
the  conductor  and  appellee  as  set  out  in  briefs  of  counsel.  In 
submitting  this  issue,  the  court  gave  the  following  charge,  to 
which  error  is  assigned:  'In  this  connection,  you  are  further 
instructed  that  although  you  believe,  under  other  instructions 
herein  given  you.  that  plaintiff  was  guilty  of  negligence  in 
attempting  to  adjust  the  coupling  at  the  time  and  under  the 
circumstances  he  did,  yet  if  you  further  believe  from  the  evi- 
dence that  the  conductor  actually  saw  and  knew  of  plaintiff's 
dangerous  position  in  time  to  have  prevented  the  injury  by 
the  use  of  the  means  at  his  command,  and  you  find  that  said 
conductor  failed  to  use  all  reasonable  efforts  at  his  command 
to  avert  the  accident,  and  you  believe  from  the  evidence 
that  such  failure,  if  any,  on  the  part  of  the  said  conductor, 
was  the  proximate  cause  of  plaintiff's  injuries,  then  it  will  be 
your  duty  to  find  for  the  plaintiff. ' 

"We  deem  it  advisable  to  certify  to  your  honors  for  decision 
the  question  so  raised,  and  which  is  thus  stated  in  the  second 
proposition  under  the  thirty-fourth  assignment  of  error:  'It 
was  error  to  instruct  the  jury  that  the  defendant  was  liable  if 
the  conductor  failed  to  use  "all  reasonable  efforts  at  his  com- 
mand to  avert  the  injury. "  The  rule  is  that  the  conductor 
shall  use  ordinary  care  to  avert  the  injury-'  In  support  of  the 
proposition  that  a  higher  degree  of  care  was  thus  exacted  than 
the  law  requires,  the  case  of  Railroad  Co.  v.  Hartnett  (Tex. 
Civ.  App.)  48  S.  W.  775,  with  the  authorities  there  cited,  is 
relied  on.  Having  reached  the  conclusion  that,  unless  the 
giving  of  this  charge  requires  the  judgment  to  be  reversed, 
it  will  have  to  be  affirmed,  we  respectfully  certify  the  ques- 
tion to  your  honors  for  decision." 

The  trial  court  committed  no  reversible  error  in  the  charge 
stated  in  the  certificate.  The  charge  given  stated  a  correct 
proposition  of  law,  as  far  as  it  went;  and,  if  the  defendant 
desired  any  supposed  omission  supplied,  it  should  have  asked 
a  special  charge  embodying  the  desired  addition.  Cockrill  v. 
Cox,  65  Tex.  675.  The  charge  did  not  place  upon  the  defend- 
ant any  greater  burden  than  is  prescribed  by  law,  for  the  jury 
undoubtedly  understood  from  the  use  of  the  language  "reason- 
able effort''  that  the  law  required  the  conductor  to  make  such 
exertion  to  prevent  the  injury  as  a  reasonably  prudent  man 
would  under  like  circumstances.  We  are  of  opinion  that  the 
charge  would  not  have  been  more  favorable  to  the  defendant 
if  the  qualification  that  it  desired  had  been  added,  for  it  is 
manifest  that  any  man  of  ordinary  prudence  would,  under  like 
conditions,  use  "all  reasonable  efforts  at  his  command"  to 
save  the  life  of  a  fellow  man. 
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International  &  G.  N.  R.  Co,  v.  Harris. 
{Supreme  Court  of  Texas,  March  34, 1903. ) 
[67  S.  W.  Hep.  315.] 
Master  and  Servant — Action  for  Injuries — Defective  Appliances — Plead- 
ing-" 
In  an  action  against  a  railroad    company    for   injuries   received  by 
an  employee  bj  reason  of  defective  appliances,  the  issue  as  to  whether 
the  employee  knew  of  such  defects  and  assumed  the  risk   thereof  can 
be  raised  only  by  a  special  plea. 

Error  to  court  of  civil  appeals  of  Fourth  supreme  judicial 
district. 

Action  by  Josh  Harris  against  the  International  &  Great 
Northern  Railroad  Company.  From  a  judgment  of  the  court 
of  civil  appeals  (65  S.  W.  885)  affirming  a  judgment  in  favor 
of  plaintiff,  defendant  brings  error.     Affirmed. 

Denman,  Franklin  &  McGown,  for  plaintiff  in  error. 

J.  D.  Childs,  for  defendant  in  error. 

BROWN,  J.  Josh  Harris  sued  the  International  &  Great 
Northern  Railroad  Company  to  recover  damages  alleged  to 
have  been  received  while  plaintiff  was  in  the  employ  of  the 
defendant  and  engaged  in  operating  coal  chutes  for  the  pur- 
pose of  supplying  the  defendant's  trains  with  coal.  It  was 
alleged  that  the  coal  chute  which  caused  the  injury  was 
defective  in  the  particulars  alleged,  of  which  fact  the  plaintiff 
was  ignorant;  but  the  defendant  knew  of  the  defect,  or  by  the 
use  of  ordinary  care  would  have  discovered  it.  The  allega- 
tions were  full  upon  all  points  necessary  to  present  the  case, 
but  it  is  unnecessary  for  us  to  state  them  more  specifically. 
The  defendant  pleaded  a  general  denial,  and  that  the  injury 
was  caused  by  the  negligence  of  the  plaintiff  and  his  fellow 
servant.  The  court  of  civil  appeals  {65  S.  W.  885)  found  the 
facts  to  support  the  plaintiff's  allegations,  and  that  the  plain- 
tiff did  not  know  of  the  defect,  but  that  the  railroad  company 
did  know  of  it.  A  more  particular  statement  of  the  facts  is 
not  necessary  to  the  decision  of  the  point  involved  by  this 
writ  of  error.  There  was  evidence  tending  to  prove  that  the 
plaintiff  knew  of  the  defect  in  the  coal  chute  at  the  time  he  used 
it  and  received  his  injuries.  The  trial  court  charged  the  jury 
as  follows:  "If  you  further  believe  from  the  evidence  that  on 
or  about  October  12,  1000,  the  plaintiff,  while  in  the  employ 
of  the  defendant,  was  injured  as  alleged  in  bis  petition,  while 
operating  or  attempting  to  operate  one  of  the  defendant's 
coal  chutes;  and  if  you  further  believe  from  the  evidence  that 
said  coal  chute  did  not  have  a  guard  board  or  guard  gate ;  and 
if  you  further  believe  from  the  evidence  that  the  defendant 
was  guilty  of  negligence  in  having  said  coal  chute  in  the  con- 
dition you  find  it  was  in,  and  that  such  negligence,  if  any, 
was  the  proximate  cause  of  plaintiff's  injuries,  if  any, — then 

•See  generally,  14  Enc.  PI.  A  Pr.  333  et  seq. 
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yon  will  find  for  the  plaintiff,  unless  you  find  under  the 
instructions  hereinafter  given  yon  that  the  plaintiff  himself 
was  guilty  of  negligence  that  contributed  to  his  injuries." 
The  charge  is  assigned  as  error  in  the  application  for  the  writ, 
which  was  granted  upon  that  ground.  The  defect  complained 
of  in  the  charge  is  that  it  failed  to  submit  to  the  jury  the  issue 
of  plaintiff's  knowledge  of  the  defect  in  the  chute,  and  that  he 
assumed  the  risk  by  using  it  in  its  defective  condition.  Was 
the  issue  of  assumed  risk  made  by  the  pleadings?  If  not,  the 
charge  was  correct,  for  evidence  without  pleading  will  not 
raise  an  issue.  The  evidence  was  not  admissible  under  the 
general  denial  unless  it  was  in  rebuttal  of  some  material 
allegation  of  the  petition.  The  allegation  of  the  petition  that 
plaintiff  did  not  know  of  the  defect  was  not  necessary  to  a 
recovery,  and  therefore  did  not  present  an  issue  which  could 
be  met  under  the  general  denial.  Mayes  v.  Railway  Co.,  63 
Iowa,  566,  14  N.  W.  540,  19  N.  W.  680.  If  the  burden  was 
upon  the  defendant  to  prove  that  plaintiff  knew  of  the  defect 
in  order  to  charge  him  with  the  risk  of  injury,  then  it  was 
required  to  allege  the  facts.  In  the  case  of  Railway  Co.  v. 
Johnson,  89  Tex.  523,  35  S.  W.M042,  the  plaintiff's  right  of 
recovery  depended  upon  the  fact  that  the  defendant  had  em- 
ployed an  incompetent  conductor,  whose  negligence  caused 
the  injury  complained  of.  The  railroad  company  claimed 
that  the  general  reputation  of  the  conductor  among  his  co-em- 
ployees put  the  plaintiff  upon  notice  of  his  incompetency,  and 
that,  knowing  his  incompetency,  a  continuance  in  the  service 
carried  with  it  the  assumption  of  the  risk  of  injury  from  such 
cause;  but  this  court  held  that  the  burden  of  proof  was  upon 
the  railroad  company  to  prove  that  the  plaintiff  knew  of  the 
incompetency  of  the  conductor,  and  that  the  reputation  of 
the  conductor  for  incompetency  and  negligence  among  his 
fellow  employees  was  not  notice  to  the  plaintiff,  but  that  the 
defendant  must  show  that  the  plaintiff  had  knowledge  of  such 
reputation.  The  issue  in  that  case  and  this  involves  the  same 
proposition ;  that  is,  the  assumption  by  the  servant  of  known 
danger.  In  this  case  it  devolved  upon  the  defendant  to  prove 
that  plaintiff  knew  of  the  defects  in  the  coal  chute,  and  it  was 
therefore  necessary  for  it  to  allege  the  facts  which  presented 
that  issue;  and,  having  failed  to  do  so,  the  court  did  not  err 
in  omitting  that  issue  from  the  charge.  Mayes  v.  Railway 
Co.,  63  Iowa,  566,  14  N.  W.  340,  19  N.  W.  680;  Swoboda  v. 
Ward,  40  Micb.  420;  Cole  v.  Railway  Co.,  67  Wis.  272.  30  N. 
W.  600;  Hulehan  v.  Railroad  Co..  68  Wis.  520.  32  N.  W.  5*9; 
Railway  Co.  v.  Tracy,  14  C.  C.  A.  199,  66  Fed.  931. 

It  is  unnecessary  to  go  more  extensively  into  the  discussion 
of  this  question.  Our  investigation  justifies  the  conclusion 
that  in  the  states  where  the  burden  of  proof  rests  upon  the 
master  to  prove  knowledge  of  defects  on  the  part  of  the  serv- 
ant the  burden  of  pleading  is  likewise  placed  upon  him.  In 
our  state  the  rule  has  been  established  that  the  burden  of  proof 
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upon  such  an  issue  rests  upon  the  railroad  company,  and  for 
the  same  reason  it  must  plead  the  defense  in  order  to  be 
entitled  to  prove  it. 

We  find  no  error  in  the  judgment,  and  it  is  ordered  that  the 
judgments  of  the  district  court  and  court  of  civil  appeals  be 
affirmed. 

Price  v.  Lehigh  Val,  R.  Co. 
Yoxheimer  f.  Same. 

{Supreme  Court  of  Pennsylvania,  March  94,  igOi.) 
[51  Atl.  Sep.  756.] 


jury,  where  the  engineer  and  fireman  of  a  train  ascending  a 
tain  &re  killed  by  a  descending  train  crashing  Into  theirs,  it  being 
alleged  that  a  competent  engineer  was  not  pnt  in  charge  of  the 
descending  train  ;  that  defendant  should  have  had  three  brakemen, 
instead  of  two,  on  such  train  ;  that  the  passing  siding  should  have 
been  at  the  top  or  foot  of  the  grade,  instead  of  halfway  up;  that  air 
retainers  should  have  been  on  the  trains;  and  that  it  was  negligence 
not  to  have  double  tracks  instead  of  a  single  track;  and  there  being 
no  evidence  that  any  of  such  causes  was  the  specific  cause  of  the 
accident. 

Appeals  from  court  of  common  pleas,  Northampton  couuty. 

Two  actions,  one  by  Mary  E.  Price,  the  other  by  Mary  E, 
Yoxheimer,  against  the  Lehigh  Valley  Railroad  Company. 
Judgment  for  defendant,   and    plaintiffs    appeal.     Affirmed. 

The  charge  of  the  court  below  is  as  follows: 

"Never,  during  my  long  experience  upon  this  bench,  has  a 
more  painful  duty  been  imposed  upon  me  than  that  which 
confronts  me  at  tbe  present  moment.  My  most  profound 
sympathies  are  with  these  plaintiffs,  but,  under  the  law  as  I 
understand  it,  they  have  not  made  out  a  case  which  would 
justify  a  submission  to  the  jury,  and  I  am  compelled,  under 
the  law  as  I  understand  it,  to  turn  these  plaintiffs  out  of  court 
empty-handed. 

"The  plaintiffs  seek  to  recover  on  three  grounds.  Tbe  first 
ground  is  that  the  defendant  did  not  supply  a  sufficient 
number  of  brakemen  to  man  train  No.  5.  The  only  evidence 
in  support  of  this  allegation  is  the  testimony  of  two  witnesses, 
neither  of  whom  had  had  any  experience  in  the  management 
of  trains.  This  testimony  was  received  under  objection,  and, 
I  now  think,  erroneously.  In  the  first  place,  the  witnesses  did 
not  possess  sufficient  knowledge  to  enable  them  to  testify  as 
experts.  In  the  next  place,  the  unbending  test  of  negligence 
in  methods  in  cases  like  the  present  is  the  ordinary  usage  of 
the  business,  and  the  jury  cannot  be  permitted  to  adopt  any 
other.  Leonard  v.  Herrmann,  19s  Pa.  224,  4;  Atl.  723. 
There  being  no  sufficient  evidence  that  the  number  of  brake- 
•See  generally,  14  Enc.  PI.  &  Pr.  330  et  seq. 
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men  on  train  No.  5  was  not  the  usual  number  employed  on 
such  trains,  it  follows  that  there  is  nothing  in  this  point. 

"The  second  ground  is  that  'retainers'  were  not  used  on 
this  train.  Here  again  the  test  is  common  and  ordinary  usage. 
'  It  by  no  means  follows  that  an  employer  is  liable  because  a  par 
ticnlar  accident  might  have  been  prevented  by  some  special 
device  or  precaution  not  in  common  use.'  Titus  v.  Railroad 
Co.,  136  Pa.  626,  20  Atl.  517,  20  Am.  St.  Rep.  944.  There  is 
no  evidence  that  'retainers'  were  in  common  use  on  passenger 
trains  when  the  present  accident  happened.  If  they  were  in 
use  on  the  great  Pennsylvania,  New  York  Central,  and  other 
great  railroad  systems,  the  evidence  was  easily  accessible, 
but  it  has  not  been  produced.  Moreover,  it  would  be  impos- 
sible for  the  jury  to  say  how  the  train  got  beyond  control. 
Was  it  because  of  a  defect  in  the  air  brake?  If  so,  that,  in 
itself,  does  not  establish  negligence,  unless  followed  by  proof 
that  the  defect  existed  when  the  train  left  the  inspection  yard. 
Dickerson  v.  Railroad  Co.,  189  Pa.  567,  42  Atl.  299.  Was 
it  the  result  of  negligence  of  the  engineer?  If  so,  it  was  the 
negligence  of  a  fellow  workman,  and  there  could  be  no 
recovery. 

"The  last  ground  is  that  the  direction  for  the  passing  of  the 
trains  at  siding  No.  7,  which  was  a  dangerous  point,  was 
negligence.  Lewis  v.  Seifert,  116  Pa.  628,  n  Atl.  514,  2 
Am.  St.  Rep.  631,  is  relied  on  in  support  of  this  contention; 
but  the  cases  are  not  at  all  alike.  Let  it  be  assumed,  how- 
ever, that  the  defendant  was  guilty  of  negligence  in  this  par- 
ticular because  of  the  dangerous  location  of  siding  No.  7,  it 
cannot  avail  the  plaintiffs,  for  the  evidence  clearly  shows  that 
their  husbands  were  familiar  with  the  location  and  its  dan- 
gerous character,  and  with  the  order  requiring  the  trains  to 
pass  at  this  point  Such  being  the  case,  under  all  the 
anthorities,  the  husbands  are  presumed  to  have  assumed  the 
risks  incident  to  the  trip,  and  there  can  be  no  recovery  in 
the  present  action.  On  the  surface  this  may  look  like  very  bard 
law,  but  it  is  grounded  in  a  wise  public  policy.  But,  whether 
bard  law  or  not,  it  is  my  duty  to  obey  its  mandates  as  I  under- 
stand them.     The  present  motion  is  therefore  granted." 

F.  H.  Lehr  and  H.  J.  Steele,  for  appellants. 

Wm.  Fackenthall,  for  appellee. 

PER  CURIAM.  These  appeals  are  brought  here,  and 
argued  together.  Price  was  engineer,  and  Yoxheimer  fireman, 
on  an  engine  of  defendant.  It  was  drawing  train  No.  6  up 
Wilkesbarre  Mountain,  November  11,  1898,  in  the  nighttime. 
Its  orders  were  that  it  would  meet  train  No.  5  coming  down 
the  mountain  at  siding  No.  7,  which  was  about  halfway  to 
the  summit.  Before  they  reached  the  siding,  and  half  a  mile 
from  it,  an  engine  coming  down  the  mountain  crashed  into 
the  upgoing  one,  and  both  Price  and  Yoxheimer  were  killed. 
Their  widows,  these  plaintiffs,  alleging  their  husbands'  deaths 
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were  caused  by  negligence  of  their  employer,  the  defendant, 
brought  these  actions.  The  court  below  directed  compulsory 
nonsuits,  and  plaintiffs  appeal. 

If  anything  be  settled  in  this  state,  it  is  that  the  mere  fact 
of  an  accident,  as  between  employer  and  employee,  raises  no 
presumption  that  it  was  due  to  the  negligence  of  the  employer. 
"As  between  employer  and  employee,  the  mere  happening 
of  an  accident  from  which  negligence  could  have  been  inferred 
raises  no  presumption  of  negligence  against  the  employer. 
A  specific  act  of  negligence  must  be  shown."  Higgins  v. 
Fanning,  19s  Pa.  599.  46  Atl.  102;  Dickersonv.  Railroad  Co., 
189  Pa.  567,  42  Atl.  299.  And  these  decisions  follow  a  long 
line  of  cases  which  precedes  them.  Plaintiffs  allege  (1)  that 
a  competent  and  skillful  engineer  was  not  put  in  charge  of  the 
down-coming  train ;  (2)  defendant  was  negligent  in  not  having 
three  brakemen  down  the  mountain  instead  of  two;  (3)  the 
passing  siding  should  have  been  at  the  top  or  foot  of  the 
mountain  instead  of  halfway  up ;  (4)  air  retainers  should  have 
been  on  both  trains,  and  it  was  negligence  in  the  defendant 
not  to  have  them;  (0  it  was  negligence  in  the  defendant  in 
not  having  a  double  track  railroad  on  the  mountain,  instead 
of  a  single  track. 

Here,  according  to  defendant's  argument,  are  five  separate 
causes  for  the  accident  from  which  negligence  may  be  inferred. 
The  very  statement  of  them  shows  the  uncertainty  in  appel- 
lants' own  mind  as  to  the  cause  of  the  accident.  Id  fact, 
there  is  no  evidence  that  arty  one  -  of  them  was  the  specific 
cause  of  the  accident.  Doubtless,  if  the  jury  had  bad  a 
chance  to  do  so,  they  would  have  guessed  that  some  one  of 
them  was  the  approximate  cause  of  the  accident,  and  then 
further  guessed  that  the  cause  arose  from  negligence  of  the 
defendant.  But  the  law  gives  them  no  right  to  guess,  and  the 
court  below  very  properly  so  decided. 

The  judgment  is  affirmed. 


Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  et  al.  v.  Cook's  Adm'r. 

(Court  of  Appeals  0/ Kentucky,  March  »,  1002.) 

[67  S.  W.  Rep.  383.] 

Death  by  Wrongful  Act— Joinder  of  Master  and  Servant. 

Under  Ky.  St.  1  6,  a  corporation  and  its  servant  may  be  sued  jointly 
for  a  death  resulting  from  the  negligence  of  the  servant. 
Same — Same— Removal  of  Cause. 

Where  a  nonresident  corporation  and  its  resident  servant  are  prop- 
erly joined  as  defendants,  the  nonresident  defendant  is  not  entitled 
to  have  the  cause  removed  to  the  federal  court. 

Same— Negligence  of  Engineer  in  Backing  Train  While  Brakeman  Was 
Coupling  Cars. 

Where  a  brakeman.  who  had  gone  to  uncouple  a  car  for  the  purpose 
of  leaving  it  on  a  sidetrack,  being  on  the  fireman's  side  of  the  train, 
gave  through  him  a  signal  to  the  engineer  for  slack  when  he  reached 
2  R  R  R— 21 
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the  car,  whereupon  the  engineer  backed  the  train  a  little,  and  then 
in  a  short  time  again  backed  the  train  upon  a  signal  received  from 
the  brakeman  on  his  side  of  the  train,  without  waiting-  for  any  signal 
from  the  brakeman  on  the  fireman's  side,  who  was  then  between  the 
cars  for  the  purpose  of  uncoupling  the  car  to  be  detached,  it  was  a 
.question  for  the  jury  whether,  under  the  rules  and  the  usual  course 
of  doing  the  work  (which  required  the  engineer  not  to  move  the  train 
when  he  knew  a  brakeman  was  uncoupling,  without  a  signal  from 
him,  or  notice  of  his  safety),  the  engineer  was  guilty  of  negligence 
in  backing  the  train  upon  the  signals  given  without  any  knowledge 
of  the  latter  brakeman's  whereabouts;  for,  while  the  cars  were  pro- 
vided with  automatic  couplers,  which  rendered  it  unnecessary  ordi- 
narily for  brakemen  to  go  between  cars  to  uncouple  them,  the  signal 
for  slack  gave  notice  to  the  engineer  that  something  was  wrong,  and 
he  knew  that  the  brakeman  would  have  to  go  between  the  cars  if  the 
bar  of  the  automatic  coupler  did  not  work,  which  was  the  case. 
Same —Punitive  Damages  for  Gross  Negligence. 

Under  Ky.  St.  {  6,  giving  a  right  of  action  for  death  caused  by 
defendant's  negligence  or  wrongful  act,  the  court  properly  instructed 
the  jury  that  they  might  allow  compensatory  damages  if  there  was 
ordinary  negligence,  and  punitive  damages  if  there  was  gross  negli< 

Same— Negligence  of  Superior  Servant. 

Under  that  statute  there  may  be  a  recovery  against  the  master  for 
the  death  of  a  servant  resulting  from  the  ordinary  negligence  of  a 
superior  servant  engaged  in  the  same  employment,  though  there 
could  have  been  no  recovery  for  the  injury  if  it  had  not  resulted  in 
death. 
Negligence— Pleading. 

The  fact  that  plaintiff  alleged  gross  negligence  did  not  preclude 
him  from  recovering  upon  proof  of  ordinary  negligence,  as  there  was 
merely  a  failure  to  prove  a  part  of  his  allegation. 

Same—Negligence  of  Engineer  in  Backing  Train  While  Brakeman  Was 
Coupling  Cars—Declarations  of  Engineer  Admissible  against  Him 
and  Not  against  Master.* 

Declarations  of  the  engineer  of  the  train,  made  several  hours  after 
the  injury  was  Inflicted,  were  not  admissible  against  the  master, 
not  being  a  part  of  the  res  gestae,  but  were  admissible  against  the 
engineer  himself,  who  was  joined  as  a  defendant,  and  the  court  prop- 
erly so  instructed  the  jury. 
Same — Same — Rules  of  Master  as  Evidence. 

Defendants  should  he  permitted  on  another  trial  to  read  to  the  jury 
the  rules  of  the  company  in  regard  to  the  obedience  of  signals  by  the 
engineer. 

Appeal  from  circuit  court,  Mercer  county. 

"To  be  officially  reported." 

Action  by  Edward  Cook's  administrator  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company  and 
Fred  Milligan  to  recover  damages  for  the  death  of  plaintiff's 
intestate.  Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed. 

*As  to  when  declarations  of  employees  are  res  gestse,  see  Floyd  v. 
Paducah  Railway  4  Light  Co.  (Ky.),  23  Am.  A  Eng.  K.  Cas.,  N.  S-. 
167,  and  foot-note;  Peirce  v.  Van  Dusen  (U.  &.),  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  2;  Parker  v.  Winona  A  St.  P.  R.  Co.  (Minn.),  21  Am. 
4  Eng.  R.  Cas.,  N.  S.,  594;  Cole  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Mass.),  18  Am.  &  Eng.  R.  Cas.  N.  8.,  383;  Coll  *.  Eaaton  Transit 
Co.  (Pa.),  11  Am.  &  Eng.  R.  Caa.,  N.  S.,  722. 
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Gaither  &  Vanarsdall,  for  appellants. 

Robt.  Harding,  £.  M.  Hardin,  and  C.  A,  Hardin,  foe 
appellee. 

H0B50N,  J.  This  action  was  filed  on  February  23,  loor, 
by  appellee  to  recover  for  the  death  of  his  intestate,  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany and  Fred  Milligan,  who  was  an  engineer  in  its  service. 
It  was  charged  in  the  petition  that  the  death  of  the  intestate 
was  doe  to  the  negligence  of  Milligan,  as  engineer  in  the  serv- 
ice of  the  railroad  company,  in  moving  a  train  under  his 
charge.  At  the  May  term  of  the  circuit  court  the  railroad 
company  filed  a  petition  for  removal  of  the  case  to  the  circuit 
court  of  the  United  States,  alleging  that  it  is  a  resident  of  the 
state  ol  Ohio,  and  that  Milligan  was  improperly  joined  with 
it  as  a  codefendant  for  the  fraudulent  purpose  of  defeating  the 
jurisdiction  of  the  United  States  court.  The  court  overruled 
the  motion,  and  this  is  the  first  question  to  be  determined 
on  the  appeal  It  is  earnestly  maintained  that  the  joinder  of 
the  defendants  is  improper;  that  for  the  one  act  of  the  serv- 
ant be  cannot  be  sued  jointly  with  his  master,  and  that  his 
act  must  be  treated  either  as  that  of  an  individual  or  that  of 
an  agent.  In  support  of  this  position  we  are  referred  to  sev- 
eral cases  outside  of  this  state  so  holding.  But  the  decided 
weight  of  authority  is  the  other  way.  See  15  Enc.  PL  Prac. 
560;  1  Thomp.  Neg.  611.  The  conflict  in  authority  on  the 
question  seems  to  be  due  largely  to  differences  of  the  com- 
mon-law forms  of  pleading,  which  no  longer  exist  in  this  state. 
In  Pom.  Rem.  &  Rem.  Rights,  §  307,  it  is  said:  "In  general. 
those  who  have  united  in  the  commission  of  a  tort  to  the  person 
or  to  property,  whether  the  injury  be  done  by  force  or  be  the 
result  of  negligence  or  want  of  skill  or  of  fraud  and  deceit, 
are  liable  to  the  injured  party  without  any  restriction  or  limit 
upon  his  choice  of  defendants  against  whom  he  may  proceed. 
He  may,  at  bis  option,  sue  all  the  wrongdoers  in  a  single 
action,  or  may  sue  any  one,  or  may  sue  each  in  a  separate 
action,  or  may  sue  any  number  he  pleases  less  than  all.  The 
fullest  liberty  is  given  him  in  this  respect.  The  only  excep- 
tions are  those  few  instances  in  which  the  tort  from  its  very 
nature  must  be  a  separate  act,  impossible  to  be  committed 
by  two  or  more  jointly.  A  sheriff  and  his  deputy  may  be 
sued  jointly  for  the  trespasses  and  other  wrongful  acts  done 
by  the  latter  in  his  official  capacity;  the  deputy  because  he 
actually  commits  the  tort,  and  the  sheriff  because  he  is  the 
principal. "  In  a  note  to  this  a  number  of  cases  are  collected, 
and  among  other  illustrations  these  are  given:  "An  action 
against  principal  and  agent  for  negligence  of  the  agent; 
*  *  *  an  action  against  one  partner  for  negligence  by  the 
firm."  See,  also,  Bliss,  Code  PL  §83.  This  rule  was  fol- 
lowed by  this  court  in  Railroad  Co.  v.  Dixon's  Adm'x,  104 
Ky.  608,  47  S.  W.  615,  and  in  Railroad  Co.  v.  Winston's 
Adm'r  (Ky.)  6;  S.  W.  13;  and  in  the  latter  case  the  court, 
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after  quoting  section  6,  Ky.  St.,  giving  the  right  of  action  in 
such  cases,  said:  "By  the  terms  of  this  section,  where  death 
results  from  the  negligent  act  a  recovery  may  be  had  therefor 
against  the  person  or  persons,  company  or  companies,  cor- 
poration or  corporations,  their  agents  or  servants,  causing  the 
same.  *         The  plaintiff  has  a  right  to  proceed  severally 

or  jointly  against  those  who  are  liable  for  the  injury  inflicted 
resulting  in  death. "  We  are  therefore  of  opinion  that  the 
circnit  court  properly  refused  to  remove  the  case  to  the 
federal  court. 

It  is  also  earnestly  insisted  that  there  was  no  testimony 
showing  negligence  on  the  part  of  the  engineer,  Milligan, 
and  that  a  peremptory  instruction  should  have  been  given. 
The  evidence  on  behalf  of  the  appellee  tended  to  establish 
these  facts:  The  engineer,  fireman,  and  two  brakemen  were 
engaged  in  transferring  cars  from  the  main  line  to  the  side 
track  in  the  yards  of  the  company  in  Burgin,  Ky.,  the  intes- 
tate being  one  of  the  brakemen.  The  purpose  was  to  leave 
a  car  on  the  side  track.  To  do  this,  the  engineer  was  required 
to  back  the  cars  in  on  the  side  track,  there  being  a  number 
of  cars  between  the  engine  and  the  car  intended  to  be  left. 
The  cars  were  provided  with  automatic  couplers,  which  were 
operated  by  a  bar  extending  out  from  the  coupler  to  the  side  of 
the  car,  so  that  the  brakeman  could  take  hold  of  it  while  stand- 
ing on  the  outside  of  the  car  and  uncouple  the  cars  without 
danger.  The  intestate  was  on  the  fireman's  side  of  the  engine, 
and  went  down  on  this  side  to  uncouple  the  car  in  question. 
The  other  brakeman  was  on  the  other  side  of  the  train  to  turn 
the  switch  so  that  when  the  car  was  uncoupled  it  might  be 
pushed  in  on  the  side  track.  The  engineer  could  see  this 
brakeman,  but  he  could  not  see  the  intestate,  Cook,  who  was 
on  the  other  side  of  the  train  from  him ;  and  neither  could  his 
fellow  brakeman.  Cook  communicated  with  the  engineer  by 
signals  to  the  fireman,  who  reported  them  to  the  engineer. 
When  Cook  got  to  the  car  that  was  to  be  cut  off,  he  signaled 
for  slack,  which  meant  that  the  engineer  must  back  the  train 
a  little.  The  engineer  did  this.  Cook  gave  the  stop  signal, 
and  the  engineer  stopped  after  the  train  had  only  moved  from 
three  to  six  feet.  The  iron  bar  of  the  automatic  coupler  was 
bent,  and  would  not  work  the  coupler,  so  Cook  went  in  be- 
tween the  cars  after  he  got  the  slack  to  raise  the  pin  in  his 
hand,  as  it  was  his  duty  to  do.  While  he  was  doing  this,  the 
other  brakeman,  who  had  turned  the  switch,  and  did  not 
know  of  the  difficulty  Cook  had  met  with  in  uncoupling  the  car, 
gave  a  signal  to  the  engineer  to  come  on,  and  the  engineer, 
without  a  signal  from  Cook,  or  without  knowing  whether  he 
was  out  or  not,  began  backing  the  train  down  to  the  switch. 
In  this  way  Cook  was  caught  between  the  cars,  and  dragged 
some  20  feet,  his  breastbone  and  ribs  were  crushed  and  mashed, 
and  he  died  in  a  few  minutes.  "The  proper  course  of  doing 
the  work  under  the  roles  required  the  engineer  not  to  move 
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the  train,  when  he  knew  a  brakeman  was  uncoupling,  without 
a  signal  from  him,  or  notice  of  bis  safety."  It  is  said  that  the 
engineer  did  not  know  that  Cook  was  in  between  the  cars, 
and  that  be  got  a  signal  from  the  brakeman  to  come  ahead, 
and  therefore  the  negligence,  if  any,  was  in  this  brakeman  or 
in  the  fireman,  and  not  in  the  engineer.  The  engineer  knew 
the  purpose  of  the  movement  was  to  cat  off  the  car.  He 
knew  that  Cook  went  down  on  the  opposite  side  of  the  train 
to  uncouple  it.  When  Cook  asked  for  slack  by  his  signal  to 
the  fireman,  the  engineer  knew  that  he  wanted  this  for  the 
purpose  of  uncoupling  the  cars.  He  also  knew  that  Cook 
would  have  to  go  in  between  the  cars  and  draw  the  pin  if  the 
bar  did  not  work,  and  the  fact  that  Cook  asked  for  slack  was 
sufficient  to  put  him  on  notice  that  there  was  some  trouble; 
and  it  was  a  question  for  the  jury  whether,  with  this  notice, 
he  shonld  have  undertaken,  under  the  rules  and  the  proper 
course  of  such  work,  to  move  the  train  without  a  signal  from 
Cook,  or  without  information  as  to  bis  whereabouts.  The 
hazardous  business  of  coupling  and  uncoupling  cars  must  not 
be  made  more  perilous  to  life  than  ordinary  regard  for  the 
safety  of  the  men  engaged  in  it  permits.  The  engineer  knew 
that  Cook  was  making  this  uncoupling.  He  knew  that  a 
movement  of  the  cars  without  warning  to  Cook  might  endanger 
his  life,  and  it  was  a  question  for  the  jury  whether  ordinary 
care  required  that  he  should  know  where  Cook  was  before 
obeying  the  signal  from  the  other  brakeman,  who  was  on  the 
opposite  side  of  the  train,  and  ignorant  of  what  Cook  was 
doing.  The  negligence  was  that  of  the  engineer  in  moving 
the  train.  The  fireman  was  not  negligent,  nor  was  the  other 
brakeman.  for  he  did  not  know  of  the  signals  that  Cook  had 
given.  The  witnesses  for  the  company,  including  the  engi- 
neer, all  testify,  in  substance,  that  the  injury  did  not  occur  in 
this  way;  but  that  Cook  went  in  between  the  moving  cars 
after  he  gave  the  slack  signal  and  then  came  oat,  and  gave 
the  stop  signal,  and  fell  down.  This  version  of  the  transac- 
tion is  inconsistent  with  circumstances  that  seem  established 
beyond  doubt,  and  we  are  of  the  opinion  that  the  jury  were 
warranted  in  concluding  that  appellee's  version  was  the  true 
one. 

The  court  properly  instructed  the  jury  that  they  might 
allow  compensatory  damages  if  there  was  ordinary  negligence, 
and  punitive  damages  if  there  was  gross  negligence.  This  is 
in  accord  with  the  provisions  of  the  statute.  Ky.  St.  §  6. 
Where  death  does  not  result,  there  can  be  a  recovery  by  one 
in  the  service  of  the  company  for  only  the  gross  negligence  of 
his  superior  who  was  engaged  with  him  in  the  same  service. 
Railroad  Co.  v.  Coleman  (Ky.)  59  S.  W.  13.  But  where 
death  results,  and  the  action  is  under  the  statute,  it  controls, 
and  there  may  be  a  recovery  for  ordinary  negligence  of  the 
tmnerior  servants  engaged  in  the  same  employment.  Linck's 
Adm'r  v.  Railroad  Co.  (Ky.)  54  S.   W.    184.     The  plaintiff. 
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having  alleged  the  higher  degree  of  negligence,  might  recover, 
if  he  established  negligence,  without  showing  that  it  was  gross; 
for  this  wonld  be  only  a  failure  to  prove  a  part  of  his  allega- 
tion. 

The  court  allowed  the  plaintiff  to  prove  before  the  jar;  a 
statement  made  by  Milligan  several  hours  after  the  injury  to 
the  effect  that  Cook  did  not  go  in  on  his  side,  bat  on  the  fire- 
man's side;  that  Sinkborn,  the  other  brakeman,  was  on  the 
opposite  side,  giving  him  the  signals;  that  the  fireman  said 
Cook  was  hart,  and  he  got  down  and  went  to  him.  After  he 
got  down,  Sinkhorn  was  still  signaling  him  on  down  the  track. 
He  asked  Cook  how  he  was  hurt.  Cook  said:  "Milligan, 
yon  have  caught  me.  I  am  dying."  The  court,  in  admitting 
the  evidence,  instructed  the  jury  as  follows:  "Gentlemen  of 
the  jury,  this  testimony  is  not  competent  as  to  the  C,  N.  O. 
&  T.  F.  Ry.  Co.  It  is  only  competent  as  against  Milligan." 
As  Milligan  was  one  of  the  defendants  in  the  action,  bis  state- 
ments were  competent  against  him.  Bat,  as  they  were  made 
some  hoars  after  the  occurrence,  they  were  not  part  of  the 
res  gestae,  and  were,  therefore,  incompetent  against  the  com- 
pany. It  is  urged  that  this  is  a  good  reason  for  not  allowing 
a  joinder  of  the  two  defendants  in  one  action,  bat  the  same 
thing  occurs  in  all  actions  against  joint  defendants,  either  of 
tort  or  contract,  and  our  statute  provides  for  a  joint  action. 
The  court  gave  the  jury  this  instruction:  "If  you  believe 
from  the  evidence  in  this  case  that  the  deceased,  Ed  Cook, 
was  between  the  cars,  and  engaged  in  the  act  of  uncoupling 
them;  that  the  engineer  in  charge  of  the  train  knew,  or  had 
reasonable  ground  to  know,  at  the  time  that  Cook  was  in  that 
position  and  thus  engaged;  that  while  Cook  was  in  that  posi- 
tion and  thus  engaged  said  engineer  received  a  signal  to  move 
the  cars  from  an  employee  who  was  forbidden  by  the  rales  of 
the  compaay  to  give  such  signal  to  the  engineer  under  the 
circumstances  then  existing;  that  the  engineer  acted  upon 
that  signal,  and  moved  the  cars  while  Cook  was  in  that  posi- 
tion, engaged  in  uncoupling,  thus  injuring  him  so  that  he 
died, — then  in  moving  the  train  at  that  particular  time  was 
an  act  of  negligence  on  the  part  of  the  engineer  with  reference 
to  the  personal  safety  of  Cook,  and  you  will  find  for  the  plain- 
tiff compensatory  damages  against  both  defendants.  The 
evidence  for  your  consideration  in  fixing  the  amount  of  com- 
pensation embraces  the  testimony  as  to  Cook's  money-earning 
capacity  at  or  abont  the  time  of  his  death,  the  state  of  hit 
health,  and  his  expectancy  of  life.  If  you  believe  from  the 
evidence  that  the  negligence  of  the  engineer  was  gross,  you 
may,  in  your  discretion,  find,  in  addition  to  compensation, 
punitive  damages,  by  which  is  meant  such  damages  as  are 
imposed  as  a  punishment  for  a  wrong  act  purposely  done,  or 
done  with  great  indifference  to  the  safety  of  life.  Gross  neg- 
ligence is  of  a  higher  degree  than  ordinary  negligence.  It  is 
equivalent  to  the  absence  of  slight  care.     If  your  verdict  be 
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for  plaintiff,  it  shall  be  against  both  Milligan  and  defendant 
company,  and  cannot  exceed  $30,000,  the  amount  claimed  in 
the  petition. "  "Unless  yon  believe  from  the  evidence  that 
the  propositions  set  forth  in  the  first  instruction  are  true,  you 
will  find  for  both  defendants. "  "By  compensatory  damages 
is  meant  such  sum  as  will  reasonably  compensate  the  estate 
of  deceased  for  the  destruction  of  his  power  to  earn  money." 
The  instruction  to  the  jury  that,  if  their  verdict  was  for  the 
plaintiff,  it  should  be  against  both  Milligan  and  the  company, 
wonld  have  been  proper  if  there  had  been  no  evidence  in  the 
case  that  was  competent  against  him,  but  incompetent  against 
it.  But  the  declaration  of  Milligan  which  had  been  admitted 
was  incompetent  against  the  company,  and  this  evidence, 
under  the  other  proof  in  the  case,  might  have  induced  a  verdict 
for  the  plaintiff,  when,  without  it,  the  jury  might  have  found 
for  both  defendants.  The  effect  of  the  instruction  was,  there- 
fore, to  deny  the  company  all  benefit  from  the  exclusion  of 
this  evidence  as  to  it,  and  place  it  in  the  same  position  it 
wonld  have  occupied  if  that  ruling  had  not  been  made.  If 
Milligan,  as  engineer,  was  negligent  in  backing  the  train,  as 
Set  out  in  the  first  instruction,  bis  negligence  was  the  negli- 
gence of  the  company,  and  rendered  it  liable  as  well  as  him; 
bnt  in  determining  whether  he  was  so  negligent  as  against  the 
company  the  jury  should  not  consider  any  evidence  which  was 
admitted  only  against  him  and  was  incompetent  against  it. 

On  another  trial  the  court  will  allow  the  defendants  to  read 
to  the  jury  the  rule  under  the  heading,  "Avoid  Other 
Dangers,"  on  page  58  of  the  bopk;  also  rules  652  and  654,  in 
regard  to  obedience  of  signals  by  the  engineer.  The  question 
is  for  the  jury  whether,  under  the  rules  and  the  usual  course 
of  doing  the  work,  as  shown  by  the  proof,  the  signals  obeyed 
by  the  engineer  were  properly  made,  or  should  have  been 
acted  on  by  him  without  knowledge  as  to  where  Cook  was,  or 
notice  to  him. 

There  are  a  number  of  minor  matters  relied  on  for  reversal, 
bnt  on  the  whole  record  we  are  unable  to  see  that  there  was 
any  substantial  error  in  any  of  these  things. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 


Gulf,  C.  &  S.  F.  Ry.  Co.  *.  Darby. 

{Court  of  Civil  Appeals  of  Texas,  March  to,  /pot.) 

[67  S.  W.  Rep.  446.] 

Injury  to  Employe*— Assumption  of  Risk— Obstructions  near  Track.* 
A  railroad  employee  owes  no  duty  of  inspection  to  discover  obstruc- 
tions dangerously  near  the  track    which  are   due    to  the  company's 

•See  20  Am.  A  Eng.  Enc.  Law  (2d  Ed.)  132  et  seq. ;  5  Rap.  A 
Mack'B  Dig.  131  et  seq. ;  Wood  v.  Louisville  A  N.  R.  Co.  {TennJ,  11 
Am.  A  Eng.  R.  Cas..  N.  S.,  525,    and   note,   531  et  seq. ;  Content  c. 
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negligence,  and  does  not  necessarily  assume  them  by  his  contract  of 
service,  though  they  are  permanent  In  character  and  exist  at  the  time 
he  enters  the  service. 

Same — Stipulation  in  Contract  of  Employment  Requiring  Trainmen  to 
Take  Notice  of  Obstructions  near  Track  Void  as  against  Public 
Policy  f 

A  stipulation  by  a  railroad  employee  in  his  application  for  employ- 
ment that  he  understood  that  at  some  points  of  the  line  there  were 
various  specified  structures  near  the  tracks  which  might  be  danger- 
ous, and  that  he  must  inform  himself  of  the  location  of  such  obstruc- 
tions and  use  due  care  to  avoid  injury  thereby,  was  void,  as  against 
public  policy,  in  so  far  as  it  attempted  to  relieve  the  company  froth 
its  duty  of  providing  a  reasonably  safe  track,  and  of  warning  the 
employee  of  dangerous  obstructions  near  the  track. 
Same— Structure  near  Track  Contributory  Negligence. 

Where  a  railroad  employee  waa  injured  at  night  by  tlie  roof  of 
the  company's  oil  houae,  which  projected  over  the  track,  although  he 
knew  when  he  went  on  top  of  the  car  that  the  house  was  close  by, 
the  question  as  to  whether  he  knew  of  the  dangerous  projection  of 
the  roof,  or  could  have  known  of  it  by  the  exercise  of  ordinary  care, 
was  for  the  jury. 
Same— Same— Evidence  as  to  Subsequent  Alterations. 

Where  a  railroad  employee  was  injured  by  the  roof  of  the  company's 
oil  house,  which  projected  over  the  track,  and  the  company  intro- 
duced evidence  to  show  that  such  projection  of  the  roof  was  necessary 
In  the  construction  of  the  building,  cross-examination  was  admissible 
as  to  whether  a  change  was  made  in  the  roof  after  the  accident. 
Same — Same — Notice — Stipulation  in  Contract  of  Employment. 

Plaintiff,  a  railroad  employee,  was  injured  by  the  roof  of  the  com- 
pany's oil  house,  which  projected  over  the  track.  In  his  application 
for  employment  he  had  stipulated  that  he  knew  that  at  some  points 
on  the  line,  which  was  1,000  miles  long,  there  were  side  obstructions 
which  might  be  dangerous,  and  that  he  must  inform  himself  of  their 
location  :  held,  that  the  stipulation  was  too  indefinite  to  constitute  a 
notice  of  the  particular  obstruction ;  and  therefore  an  instruction 
assuming  that  plaintiff  had  knowledge  of  the  oil  house  roof  by  rea- 
son of  such  stipulation  was  properly  refused,  as  argumentative  and 
upon  the  weight  of  the  evidence. 
Same — Sam  e —  Same . 

Although  defendant's  superintendent  relied  on  the  stipulation  in 
plaintiff's  application  in  giving  him  employment,  plaintiff  was  not 
thereby  precluded  from  showing  by  parol  testimony  that  he  did  not 
In  fact  know  of  the  obstruction  which  injured  him. 

Hew  York  N.  H.  ft  H.  R.  Co.  (Mass.),  3  Am.  ft  Eng.  R.  Cas.,  N.  S., 
369;  Wright  v.  Southern  Pac.  Co.  (Utah),  5  Am.  ft  Eng.  R.  Cas.,  N. 
S.,  559;  Eralew  v.  New  Orleans  4  N.  E.  R.  Co.  (La.),  6  Am.  ft  Eng. 
R.  Cas.,  N.  S.,  436;  Gusman  v.  Caffery  Cent.  Refining  ft  Railroad  Co. 
(La.),  8  Am.  ft  Eng.  R.  Cas.,  N.  S.,  463;  Louisville  ft  N.  R.  Co. 
V.  Tucker  (Ky.),  23  Am.  ft  Eng.  R.  Cas.,  N.  S.,  876;  Chicago  ft  A. 
R.  Co.  v.  Stevens  (111.),  20  Am.  ft  Eng.  R.  Cas.,  N.  S.,  182;  Phelps 
v.  Chicago  ft  W.  M.  Ry.  Co.  (Mich.),  16  Am.  ft  Eng.  R.  Cas.,  N.  S., 
302j  Pahlan  v.  Detroit,  G.  H.  ft  M.  Ry.  Co.  (Mich.),  16  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  309;  Keist  v.  Chicago  G.  W.  Ry.  Co.  (Iowa),  16 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  297;  Potter  v.  Detroit,  G.  H.  ft  M.  Ry. 
Co.  (Mich.),  16  Am.  ft  Eng.  R.  Cas.,  N.  S.,  264;  Myers  v.  Chicago, 
St.  P.,  M.  ft  O.  Ry.  Co.  {C.  C.  A.),  14  Am.  ft  Eng.  R.  Cas.,  N. 
S.,  749;  Louisville  ft  N.  R.  Co.  v.  Milliken's  Adm'x  (Ky.),  14  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  742;  Hughes  v.  Louisville  ft  N.  R.  Co.  {Ky.),  12 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  560. 

TSeeZO  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  154 et  seq.  ;  5 Rap.  ft  Mack's 
Dig.  125  et  seq. 
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Appeal  from  district  court,  Harris  county;  Wm.  H.  Wilson, 
Judge. 

Action  by  Clyde  L.  Darby  against  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appellant. 

Love  joy,  Sampson  &  Malevinsky,  for  appellee. 

GARRETT,  C.  J.  On  October  6,  1899.  the  appellee-was 
injured  while  in  the  employ  of  the  appellant  as  a  switchman 
in  its  yards  at  Temple  by  coming  in  contact  with  the  roof  of 
a  buildicg  projecting  dangerously  near  the  line  of  the  railroad. 
His  crew  had  been  sent  to  the  storeroom  track  to  take  out 
a  caboose.  It  was  7  p.  m.,  and  dark;  the  men  had  lighted 
their  lamps.  The  caboose  was  coupled  onto  the  train,  and. 
the  appellee  mounted  it  by  a  ladder  on  the  side,  and  started 
to  the  brake  to  unlock  it,  walking  with  his  back  to  the  direc- 
tion in  which  the  cars  were  moving,  when  he  was  struck  by 
the  projecting  roof  of  an  oil  house  between  which  and  the 
cupola  of  the  caboose  he  was  caught  and  injured.  He  sus- 
tained damages  to  the  amount  of  the  judgment.  His  injuries 
were  caused  without  fault  on  his  part,  and  were  the  result  of 
negligence  on  the  part  of  the  appellant  in  having  the  structure 
dangerously  near  the  railroad  track  and  in  failing  to  warn  him 
of  the  danger.  When  the  appellee  was  employed  he  signed 
an  application  for  the  position  of  switchman  upon  a  form  fur- 
nished him  by  the  appellant,  in  which  he  answered  a  number 
of  questions  in  writing,  and,  among  others,  the  following: 
"(32)  Do  you  understand  that  at  some  points  on  this  line 
there  are  platforms,  sheds,  roofs,  water  tank  frames,  telegraph 
poles,  bridges,  scales,  cars,  and  other  side  obstructions  and 
trolley  wires  of  street  railways,  which  may  be  dangerous,  and 
that  you  must  inform  yourself  of  the  location  of  such  obstruc- 
tions and  use  due  care  to  avoid  injury  thereby?  Answer: 
Yes."  The  appellant,  as  master,  was  required  to  exercise 
ordinary  care  to  keep  its  track  in  a  reasonably  safe  condition, 
and  this  care  and  condition  extended  to  permanent  structures ; 
and,  while  the  appellee,  when  he  entered  the  service  of  the 
appellant,  assumed  all  the  risks  necessarily  incident  to  the 
employment,  he  did  not  assnme  those  that  were  the  result  of 
the  master's  negligence,  unless  the  same  were  obvious,  or  he 
had  knowledge  thereof,  or  by  the  exercise  of  ordinary  care 
might  have  known  of  them.  He  owed  no  duty  to  inspect. 
and  did  not  absolutely  assume  the  risk  of  such  structures  as 
had  been  negligently  placed  dangerously  near  the  track, 
though  they  were  permanent  in  character,  and  were  always 
erected  when  he  entered  the  service.  Shearm.  &  R.  Neg.  § 
201.  But  the  appellant  seeks  to  avoid  liability  in  this  case  on 
account  of  an  express  contract  by  the  appellee  to  advise  him- 
self of  all  obstructions  in  and  about  the  place  where  he  might 
be  called  on  to  work  which  might  be  a  source  of  danger  or 
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injury.  The  paragraph  of  the  application  above  set  oat  is 
undoubtedly  an  attempt  on  the  part  of  the  appellant  to  limit 
its  liability  by  a  contract  whereby  it  undertook  to  devest  itself 
of  its  duty  to  exercise  care  in  providing  a  reasonably  safe  track 
and  to  warn  the  appellee  of  the  proximity  of  all  structures 
which  by  its  negligence  had  been  placed  so  near  the  track  as 
to  endanger  the  life  and  limb  of  the  appellee,  and  to  devolve 
npbn  him  the  duty  of  inspection  and  assumption  of  the  risk. 
It  is' very  generally  held  that  such  a  contract  is  against  public 
policy.  The  rale  is  stated  in  Greenh.  Pub.  Pol.  p.  528,  as 
follows:  "A  contract  whereby  an  employee  relieves  his  em- 
ployer from  responsibility  for  the  latter's  negligence,  or  that 
of  his  other  employees  when  he  is  responsible  for  their  negli- 
gence, is  void."  Judge  Cooley  in  his  work  on  Torts,  con- 
cluding his  discussion  of  contracts  against  liability  for 
negligence,  says:  "But  although  the  reasons  which  forbid 
such  contracts  have  special  force  in  the  business  of  carrying 
persons  and  goods,  and  of  sending  messages,  they  apply 
universally,  and  should  be  held  to  defeat  all  contracts  by 
which  a  party  undertakes  to  put  another  at  the  mercy  of  his 
own  faulty  conduct."  Cooley,  Torts,  687.  Bailey,  Mast 
Liab.  Serv.  p.  477,  recognizes  a  conflict  of  authority  upon  the 
question,  but  it  seems  to  be  well  settled  by  the  great  weight 
of  authority  that  such  contracts  will  not  be  upheld,  on 
account  of  public  policy.  Authorities  supra;  also  20  Am.  ft 
Eng.  Enc.  Law  (2d  Ed.)  pp.  154,  155,  and  note  2;  Bonner  v. 
Beam.  80  Tex.  155.  15  S.  W.  798;  Railway  Co.  v.  Wood  (Tex. 
Civ.  App.)  35  S.  W.  880;  Railroad  Co.  v.  Jones,  92  Ala.  218, 
9  South.  276;  Railway  Co.  v.  Orr,  91  Ala.  548,  8  South.  360; 
Johnson  v.  Railroad  Co.,  86  Va.  975.  11  S.  E.  829;  Spangler  v. 
Railway  Co.,  44  Ohio  St.  471,  8  N'.  E.  467,  58  Am.  Rep.  833; 
1  Shearm.  &  R.  Neg.  §  24KI.  It  must  be  observed  that  the 
contract  is  not  for  relief  from  the  negligence  of  fellow  servants, 
nor  to  evade  the  fellow  servants  law  (Rev.  St.  art.  456og),  but 
on  account  of  duties  owed  by  the  master  itself.  Wharton 
says,  "No  agreement  that  a  party  shall  be  held  irresponsible 
for  his  negligence  *  *  *  is  valid."  Whart.  Neg.  §  199. 
The  decisions  most  in  point  to  the  contrary  are  from  the 
snpreme  court  of  Massachusetts.  Shearman  ft  Redfield 
characterize  the  ruling  of  the  Massachusetts  courts  as  "intol- 
erable." Section  177.  Railway  Co.  v.  Voight,  176U.  S.  498, 
20  Sap.  Ct.  38s,  44  L.  Ed.  560,  cited  in  appellant's  brief,  may, 
we  think,  be  distinguished.  At  any  rate,  the  decided  weight 
of  authority  is  as  above  stated,  and  the  rule  seems  to  be 
recognized  in  this  state.     Bonner  v.  Beam,  supra. 

For  the  reasons  given,  appellant's  first,  second,  third,  and 
fourth  assignments  of  error  are  not  well  taken,  and  it  may  be 
stated  in  this  connection  that  there  was  no  error  in  the  refusal 
of  the  court  to  give  the  instruction  to  the  jury  set  out  in  the 
sixteenth  assignment,  all  of  these  assignments  being  pred- 
icated upon  the  validity  of  the  contract  requiring  the  appel- 
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lee  to  take  upon  himself  the  duty  of  inspection  and  to  assnme 
the  risk  of  all  obstructions;  and  the  instruction  given  by  the 
court  in  the  general  charge,  which  is  assigned  as  error  by 
the  nineteenth  assignment,  being  upon  the  general  duty  of  the 
appellant  and  the  appellee,  and  ignoring  the  contract,  was 
correct 

The  fifth,  sixth,  and  seventh  assignments  of  error  assail  the 
verdict  of  the  jury  as  contrary  to  the  evidence.  The  question 
of  contributory  negligence  was  for  the  jury,  and  they  could 
properly  find  that,  although  the  appellee  knew  the  house  was 
close  at  hand  when  he  went  to  get  upon  the  caboose,  he  did  not 
know,  and  would  not  by  the  exercise  of  ordinary  care  have 
known,  of  the  dangerous  proximity  of  the  roof.  The  evi- 
dence is  practically  undisputed  that  the  roof  projected  too  far 
over  the  track,  so  as  to  come  dangerously  near  the  top  of  a 
passing  car,  not  only  as  shown  by  the  measurements  given  in 
evidence,  but  by  the  nature  of  the  accident  itself ;  and  the  fact 
that  during  all  the  years  the  roof  had  remained  in  the  position 
it  was  no  switchman  had  ever  been  hurt  by  it  before  was 
without  force,  and  did  not  excuse  the  appellant. 

A  reversal  of  the  judgment  of  the  court  below  is  sought  on 
the  ground  that  the  verdict  of  the  jury  was  so  excessive  in 
amount  as  to  show  that  the  jury  had  not  given  the  case  a  fair 
consideration.  We  do  not  understand  that  this  court  is 
authorized  to  reverse  a  judgment  of  the  trial  court  for  exces- 
siveness  in  the  verdict  where  the  appellee  is  willing  to  remit 
so  much  thereof  as  this  court  may  think  is  excessive.  If  it 
appears  from  an  examination  of  the  record  that  there  is  no 
error  for  which  the  judgment  should  be  reversed  except  that 
it  is  excessive  in  amount  the  statute  allows  this  to  be  cured 
by  a  remitter.  The  verdict  of  the  jury  was  for  $22,500.  The 
appellee  voluntarily  remitted  $7,500  thereof,  and  the  trial 
court,  being  of  the  opinion  that  it  was  still  excessive,  required 
a  farther  remitter  of  $5,000,  which  was  made,  and  judgment 
was  entered  for  $10,000.  This  amount  is  not  complained  of, 
but  the  complaint  is  that  the  amount  of  the  verdict  was  so 
excessive  as  to  show  such  a  bias  on  the  part  of  the  jury  as 
prevented  them  from  giving  proper  consideration  to  the  facts. 
It  is  a  peculiar  case,  but,  the  amount  for  which  the  judgment 
was  entered  having  been  arrived  at  by  remitter,  and  being 
an  amount  that  this  court  can  approve,  and  the  verdict  as  to 
liability  being  supported  by  the  evidence,  and  there  being  no 
other  ground  for  a  reversal  thereof,  it  is  our  duty  to  affirm  the 
judgment. 

The  question  asked  appellee  while  testifying  as  a  witness 
in  the  case,  in  effect  if  the  railway  company  had  ever  made 
any  effort  to  settle  the  case  with  him,  was  asked  on  re-exam- 
ination, and  was  elicited  by  a  question  asked  appellee  by 
counsel  for  the  appellant,  and,  from  the  manner  in  which  it 
came  about,  does  not  appear  to  have  been  harmful.  Evi- 
dence having  been  introduced  in  behalf  of  the  appellant  that 
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the  projection  of  the  roof  was  necessary  in  the  construction 
of  the  building,  it  became  a  proper  inquiry  on  cross-examina- 
tion whether  or  not  a  change  had  been  made  in  the  roof  after 
the  accident.  Railway  Co.  v.  Johnson,  78  Tex.  536,  15  S.  W. 
104;  Fordyce  v.  Withers  (Tex.  Civ.  App.)  20S.  W.  767;  Rail- 
road Co.  v.  Anderson  (Tex.  Civ.  App.)  61  S.  W.  425. 

The  matters  complained  of  under  the  twelfth  assignment  of 
error  of  what  transpired  with  reference  to  the  questions  asked 
the  witnesses  Rice  and  Scott  by  appellee's  counsel  on  cross- 
examination  appear  therefore  to  have  been  without  harmful 
effect. 

Appellant  requested  the  following  instruction:  "You  are 
charged  that  the  law  requires  an  employee  to  exercise  reason- 
able care  and  diligence  to  avoid  injury  to  himself,  and,  if  he 
fails  to  use  snch  care  and  diligence,  he  is  not  entitled  to 
recover,  even  though  the  master  has  been  guilty  of  negligence. 
You  are  therefore  charged  that  if  you  believe  from  the  evi- 
dence, in  view  of  the  notice  the  defendant  had  given  to  the 
plaintiff,  by  the  written  application,  of  the  presence  of 
obstructions  near  the  track,  that  the  plaintiff,  in  getting  upon 
the  caboose  in  question  and  passing  by  the  oil  house  in  ques- 
tion, considering  his  knowledge  of  the  presence  of  the  oil 
house  and  its  closeness  to  the  track,  failed  to  look  for  the  said 
oil  house  and  the  roof  thereof,  and  to  discover  its  presence 
near  the  track,  and  that  in  so  failing  he  failed  to  exercise  such 
care  as  a  reasonably  prudent  man  would  have  exercised  under 
the  same  or  similar  circumstances,  you  will  find  for  the  defend- 
ant, without  regard  to  any  other  issne  in  the  case."  This 
Charge  was  properly  refused,  because  it  incorrectly  sought  to 
charge  the  appellee  with  notice  of  the  presence  of  the  obstruc- 
tion given  in  his  application  to  the  company,  and  assumed  a 
knowledge  on  his  part  of  the  dangerous  proximity  of  the  oil 
bouse  as  a  result  of  such  notice.  It  was  argumentative,  and 
upon  the  weight  of  the  evidence.  The  information  or  notice 
of  obstruction  given  in  the  application  amounted  to  no  notice 
at  all.  In  very  general  terms  it  stated  that  at  some  indefinite 
points  of  the  appellant's  1,000  miles  of  railroad  there  were  a 
large  number  of  various  kinds  of  side  obstructions  which  might 
be  dangerous,  and  that  the  appellee  should  inform  himself  of 
the  location  of  such  obstructions  and  use  due  care  to  avoid 
injury  thereby.  It  was  notice  of  nothing,  and,  if  not  binding 
as  a  contract,  simply  left  the  matter  where  it  would  have  been 
without  saying  anything  about  it.  The  master  cannot  evade 
responsibility  by  a  general  notice  of  this  sort;  and  it  would 
have  been  error  to  have  instructed  the  jury  that,  in  view  of 
the  notice  given  in  the  written  application,  if  they  should  be- 
lieve  the  appellee  guilty  of  negligence,  to  find  for  the  appel- 
lant. The  same  objections  apply  to  the  charges  set  out  in  the 
fourteenth  and  fifteenth  assignments  of  error,  the  weight  to 
be  given  to  the  application  running  through  them,  as  well  as 
in  special  instruction  No.  4,  above  set  out.     Other  objections 
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might  be  stated,  bat  the  one  mentioned  is  sufficient  to  con- 
demn such  a  charge. 

The  instructions  requested  by  the  appellant  to  be  given  in 
charge  to  the  jury  as  shown  by  the  seventeenth  and  eighteenth 
assignments  of  error  were  not  pertinent  to  any  possible  issue 
in  the  case,  because  the  fact  that  an  office  boy,  without 
authority  from  the  appellant  to  do  so,  may  have  told  the 
appellee  that  the  tilling  out  of  the  blanks  in  the  application 
was  a  mere  form,  and  did  not  affect  its  validity  as  a  contract, 
was  not  material  upon  the  question  of  notice.  The  question 
of  whether  or  not  the  appellee  had  notice  of  the  obstruction 
was  a  question  of  fact,  not  dependent  upon  the  authority  of 
the  office  boy  to  waive  the  reading  of  the  questions  contained 
in  the  application. 

Having  admitted  the  application  in  evidence,  it  was  proper 
for  the  court  to  instruct  the  jury  that  it  was  not  a  contract  by 
which  the  appellee  assumed  the  risk  of  injury  from  the  pro- 
jecting shed,  but  was  submitted  to  them  upon  the  question  of 
notice  of  the  existence  of  such  danger.  There  was  no  error 
in  receiving  evidence  to  show  the  circumstances  nnder  which 
the  application  was  signed.  The  appellee  was  not  concluded 
by  the  contents  of  the  application.  As  stated  in  the  case  of 
Railway  Co.  v.  Hauer  (Tex.  Civ.  App.)  43  S.  W.  107&  the 
statements  in  the  application  were  not  contractual,  and  it  was 
competent  to  show  by  parol  evidence  that  the  appellee  did 
not  know  of  the  obstruction.  The  fact  that  the  superintendent 
relied  upon  the  statement  in  employing  Darby  could  not  give 
it  the  force  of  a  contract.  We  find  no  error  in  the  charge  of 
the  court  complained  of  under  the  twenty-fifth  assignment  of  ' 
error,  or  the  exclusion  of  the  testimony  shown  by  the  twenty- 
sixth  assignment. 

The  judgment  of  the  court  below  will  be  affirmed.     Affirmed. 

Edwards  v.  Chicago  &  A.  Ry.  Co. 

(Court  of  Appeals  of  St.  Louis,  Mo.,  April  ig,  igoi.) 
[67  S.  W.  Rep.  950.] 
Speed  in  Violation  of  Ordinance  as  Negligence." 

Where  a  city  ordinance   prohibits  the  running  of  trains   at  a  higher 
rate  of  speed  than  8  miles  an  hour,  the  running  of  a  train  at  35  miles 
an  hour  is  an  act  of  negligence. 
Accident  at  Crossing — Negligence  of  Flagman. f 

A  railroad  company's  flagman  at  a  street  crossing,   who  failed  to  be 
on  guard  aa  a  traveler  approached  the  crossing,  and  who  gave  no  signal 
until  the  traveler  was  in  great  danger,  was  guilty  of  negligence. 
Same — Samo — Directing  Traveler  to  Cross. 

A  railroad  company's  flagman  at  a  street   crossing,  failing   to  be  on 

"Aa  to  whether  the  violation  of  an  ordinance  limiting  speed  of  trains 
is  negligence,  see  Haines  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  1  R. 
R.  R.  627,  and  foot-note,  628,  24  Am.  A  Eng.  R.  Cas.,  N.  3.,  627,  and 
foot-note,  628. 

tSee  3  Rap.  4  Mack's  Dig.  597  et  seq.;  7  Am.  A  Eng.  Enc.  Law  (2d 
Ed.)  437  et  aeq. 
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guard  as  a  traveler  approached,  but  appearing  when  the  traveler  U  la 

great  danger,  and  directing  the  latter  to  hurry  acroaa  the  tracks,  though 

a  train  is  approaching  at  a  high  rate  of  speed,  and  ho  near  as  to  make  it 

hazardous  to  drive  on  the  tracks,  is  guilty  of  negligence  in  giving  such 

direction. 

Sams— Negligence  of  Engineer  after  Discovering  Plaintiff's  Peril. 

In  an  action  against  a  railroad  company  for  injuries  at  a  street  cross- 
ing, the  engineer  testified  that  he  first  saw  the  traveler  when  the  train 
was  from  100  to  200  feet  from  the  crossing  ;  that  he  did  not  look  again 
until  within  50  or  70  feet,  when  he  applied  the  brakes,  the  train  then 
running  8  or  10  miles  an  hour;  that  he  could  have  stopped  the  train 
within  75  feet  if  its  speed  was  8  miles  an  hour  I  held,  that  the  evidence 
tended  to  show  that  the  engineer  was  negligent  In  failing  to  take  proper 
steps  to  stop  the  train  after  discovering  the  traveler's  peril. 
Same—Contributory  Negligence  — Obeying  Flagman's  Direction  to 
Cross." 

In  an  action  against  a  railroad  company  for  injuries  at  a  street  cross- 
ing:, >t  appeared  that  the  flagman  was  not  on  guard  when  the  traveler 
approached  ;  that  the  latter  crossed  several  tracks  of  another  company 
without  seeing  any  train,  and,  when  a  few  feet  from  defendant's  tracks, 
observed  a  train  coming,  but  did  not  know  its  distance  from  him,  nor  its 
rate  of  speed ;  that  at  the  same  time  the  flagman  appeared  and  directed 
him  to  hurry  across,  which  he  did,  almost  clearing  the  track,  when  the 
train  struck   the  rear  of   his   wagon  :  held,   that   the  traveler  was  not 

Slty  of  contributory  negligence,  as  a  matter  of  law,  in  obeying  the 
jinan's  signal  to  cross. 
Sam  t-Same — Instructions. 

An  instruction  that  a  traveler  had  the  right  to  rely  on  the  warning  of 
a  flagman  stationed  at  a  railroad  crossing,  and  that,  if  the  flagman 
failed  to  warn  him  not  to  cross,  the  traveler  was  entitled  to  recover, 
though  he  saw  a  train  near  and  rapidly  approaching;,  Is  not  objection- 
able, when  other  instructions  required  the  jury  to  find  that  the  traveler 
was  in  the  exercise  of  ordinary  care,  before  he  could  recover,  and  charged 
that  he  could  not  recover  If  he  knew  the  train  was  approaching,  and  had 
the  same  means  of  judging  of  the  danger  as  the  flagman. 

Appeal  from  circuit  court,  Audrain  county;  Elliott  M. 
Hughes,  Judge. 

Action  by  J.  W.  Edwards  against  the  Chicago  &  Alton  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

F.  Houston,  for  appellant 

P.  H.  Cullen  and  J.  S.  Mclntyn,  for  respondent. 

GOODE,  J.  Respondent  was  struck  by  a  locomotive  draw- 
ing a  train  of  cars  on  one  of  the  appellant's  tracks  in  the  city 
of  Mexico  as  he  was  driving  a  wagon  and  team  over  it  at  a 
public  crossing  where  there  were  eight  tracks  running  east 
and  west, — four  on  the  south,  belonging  to  the  Wabash  Rail- 
way Company,  then  one  transfer  track  connecting  the  Wabash 
and  the  tracks  of  the  Chicago  &  Alton  Railway  Company, 
then  three  Chicago  &  Alton  tracks;  the  middle  one  of  these 
being  the  main  line,  and  the  one  on  which  the  respondent's 
wagon  was  struck.  A  watchman  had  been  kept  for  a  long 
time  by  the  appellant  company  at  that  point,  and  a  shanty 
built  to  shelter  him,  which  was  located  between  the  south  (or 

•See  notes  at  end  of  case. 
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•third)  Chicago  &  Alton  track  and  the  transfer  track,  and  just 
to  the  east  of  the  crossing.  Said  crossing  is  where  Jefferson 
street,  one  of  the  main  thoroughfares  of  the  city,  intersects 
the  railroad.  The  respondent  was  driving  northward  early  in 
the  afternoon  with  a  load  of  wood,  and  crossed  the  four 
Wabash  tracks  without  noticing  a  train,  seeing  the  watchman, 
or  receiving  any  warning.  He  had  proceeded  northward  until 
his  vision  took  in  the  north  side  of  the  flagman's  house  before 
he  noticed  a  train,  when  be  discovered  one  coming  from  the 
east  on  the  main  line,  which  was  then  io  feet  or  more  to  the 
north  of  his  team,  he  testified.  At  that  instant  the  flagman 
rushed  out  of  the  house  and  shouted  to  the  respondent  to 
harry  over  the  tracks,  whereupon  he  lashed  his  team  with  the 
lines,  and  almost  succeeded  in  clearing  the  middle  track;  but 
the  engine  struck  the  rear  of  the  wagon,  or  the  wood  on  it, 
destroying  the  wagon  and  injuring  the  respondent.  The  peti- 
tion accuses  the  railroad  company  of  negligence  in  four  par- 
ticulars: First,  in  running  the  train  which  struck  the 
respondent  at  an  unlawful  rate  of  speed;  second,  the  failure 
of  the  watchman  to  give  seasonable  warning  of  the  train's 
approach;  third,  the  invitation  or  direction  of  the  watchman 
to  the  respondent  to  hurry  over  the  tracks,  when  he  knew,  or 
ought  to  have  known,  the  train  was  so  near  as  to  make  that 
course  perilous;  fourth,  the  omission  of  the  engineer  and 
other  servants  of  the  appellant  in  charge  of  the  train  to  use 
ordinary  care  to  stop  it  in  time  to  avoid  striking  the  re- 
spondent. We  are  of  the  opinion  that  evidence  was  adduced 
tending  to  sustain  each  of  the  above  specifications  of  negli- 
gence. 

i.  An  ordinance  of  the  city  of  Mexico  was  introduced  which 
prohibited  the  running  of  locomotives  or  trains  inside  the 
corporate  limits  of  that  city  at  a  higher  rate  of  speed  than  8 
miles  an  hoar,  and  there  was  testimony  that  the  train  which 
hit  the  respondent  was  running  at  a  speed  of  35  miles  an  hour. 
That  act  constituted  negligence  on  the  part  of  the  defendant. 
Hutchinson  v.  Railroad  Co.,  161  Mo.  246,  61  S.  W.  635,  and 
cases  therein  cited. 

2.  All  of  the  testimony  contained  in  appellant's  abstract  of 
the  record  goes  to  show  the  watchman  was  not  on  guard 
as  the  respondent  approached  the  crossing,  and  gave  him  no 
signal  of  danger  until  he  had  crossed  the  four  Wabash  tracks, 
and  was  either  over,  on,  or  close  to  the  first  of  the  Chicago  & 
Alton  tracks,  and  in  a  very  dangerous  position,  considering 
that  he  was  driving  a  team  which  was  unmanageable  when 
about  railroad  tracks  and  trains.  The  watchman's  inattention 
was  negligence  to  be  imputed  to  the  company.  Pennsylvania 
Co.  v.  Stegeneier,  118  Ind.  305,  20  N.  E.  843,  10  Am.  St.  Rep. 
136;  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  (C.  C> 
27  Fed.  159;  Kleiber  v.  Railroad  Co.,  107  Mo.  261,  17  S.  W. 
946,  14  L,.  R-  A.  613;  Jennings  v.  Railroad  Co.,  112  Mo.  268, 
SO  S.  W.  490;  Dickson  v.    Railroad  Co.,  104  Mo.  500,  16  S. 
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W.  381;  Wilkins  v.  Railroad  Co.,  101  Mo.  93,  13  S.  W.  893; 
Whelan  v.  Railroad  Co.  (C.  C.)  38  Fed.  15;  Kissinger  v.  Rail- 
road Co.,  56  N.  Y.  538;  Dolan  v.   Canal  Co.,  71  N.  Y.  285. 

3.  The  uncontradicted  evidence  is  that,  after  the  respondent 
was  in  the  position  of  danger  stated,  the  flagman  suddenly 
appeared  and  told  him  to  hurry  across  the  tracks,  although  a 
train  was  then  appoaching  at  a  high  rate  of  speed,  and  so  close 
that  it  was  hazardous  to  drive  on  the  tracks.  That  direction 
to  the  respondent  was  negligence  for  which  the  appellant  is 
responsible.  Lunt  v.  Railway  Co.,  L  R.  1  Q.  B.  277;  Stapley 
v.  Railway  Co.,  L.  R.  1  Exch.  21;  Railroad  Co.  v.  Cloagh, 
33  111.  App.  129;  Borst  v.  Railroad  Co.,  4  Hun,  346. 

4.  The  engineer  in  charge  of  the  locomotive  which  struck 
the  wagon  testified  that  he  first  saw  the  plaintiff  when  the 
engine  was  between  100  and  zoo  feet  from  the  crossing,  but 
did  not  look  at  him  again  until  it  was  within  50  or  75  feet  of 
it,  when  he  applied  the  brakes  to  stop  the  train,  which  was 
running  8  or  10  miles  an  hour,  and  that  he  could  have  stopped 
it  within  75  feet  if  it  was  running  8  miles  an  hour.  This 
testimony,  in  connection  with  the  testimony  of  the  plaintiff 
in  regard  to  the  conduct  of  his  team,  and  the  fact  that  they 
never  entirely  stopped  advancing  northward,  tended  to  show 
a  failure  on  the  part  of  the  engineer  to  take  proper  measures 
to  stop  the  train  after  discovering  respondent's  peril,  and 
thereby  avert  an  accident,  which  was  actionable  negligence. 
Hutchinson  v.  Railroad  Co.,  88  Mo.  App.  376;  Kellny  v. 
Railroad  Co.,  101  Mo.  67,  13  S.  W.  806,  8  L,  R.  A.  783.  The 
engineer  probably  relied  on  the  flagman  to  keep  the  re- 
spondent from  attempting  to  cross  if  there  was  risk,  as  did 
the  respondent  himself. 

5.  At  the  conclusion  of  the  evidence  introduced  by  the 
plaintiff,  the  railroad  company  requested  the  court  to  give  a 
peremptory  instruction  to  the  jury  to  return  a  verdict  in  its 
favor,  which  request  was  denied,  and  thereupon  it  put  in 
proof  to  support  its  defenses,  and  plaintiff  introduced 
rebuttal  evidence;  but  none  of  the  evidence  introduced  by 
the  defendant,  or  in  rebuttal  by  the  plaintiff,  is  contained  in 
the  abstract  of  the  record,  although  it  was  preserved  in  the 
bit)  of  exceptions.  Appellant's  abstract  makes  the  following 
statement  in  regard  to  the  matter,  after  the  recital  of  the  rul- 
ing of  the  court  on  the  demurrer  to  the  plaintiff's  case: 
"Thereupon  the  defendant  offered  evidence  to  sustain  the 
issues  on  its  part,  and  plaintiff  offered  evidence  in  rebuttal" 
On  such  a  showing  it  is  impossible  for  us  to  review  the  entire 
evidence,  and  decide  whether  or  not  an  instruction  should 
have  been  given  to  the  jury  to  return  a  verdict  in  favor  of  the 
defendant  at  the  close  of  the  case.  We  recently  passed  on 
this  question,  which,  indeed,  has  been  often  passed  on  by  the 
appellate  courts  of  this  state.  Clark  v.  Railway  Co.  (Mo. 
App.)  67  S.  W.  746.  When  a  defendant,  instead  of  resting  00 
the  evidence  of  a  plaintiff,  puts  in  his  own,  his  case  must 
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stand  or  fall  on  the 'evidence  as  a  whole;  and  if  he  wishes  it 
considered  by  an  appellate  court,  in  order  to  determine 
whether  or  not  the  plaintiff  was  entitled  to  go  to  the  jury,  be 
must  present  it  in  snch  a  way  that  it  can  be  reviewed.  Jen- 
nings v.  Railroad  Co.,  112  Mo.  268,  20  S.  W.  490;  Davis  v. 
Vories,  141  Mo.  234,  42  S.  W.  707;  Oglebay  v.  College  of 
Dental  Surgery,  71  Mo.  App.  339. 

6.  Bat  it  is  insisted  plaintiff's  own  testimony  showed  con- 
clusively he  was  guilty  of  negligence  directly  contributing  to 
his  injury,  and  therefore  defendant  should  have  been  exoner- 
ated from  liability  by  a  direction  to  the  jury  to  return  a 
verdict  in  its  favor;  and  while  we  think  the  appellant  is  not 
legally  entitled  to  have  this  question  determined,  because  the 
respondent  may  justly  say  that  all  the  evidence  shall  be  con- 
sidered in  ascertaining  whether  he  was  to  blame,  we  have 
carefully  perused  the  testimony  of  the  respondent,  and  are  of 
the  opinion  that  appellant's  position  in  respect  to  the  effect 
of  it  is  unfounded.  The  proposition  urged  in  this  connection 
is  that,  as  the  respondent  testified  he  saw  the  train  approach- 
ing, he  had  no  right  to  act  on  the  command  of  the  flagman  to 
hurry  across  the  track,  but  was  bound,  in  the  exercise  of 
good  judgment  and  reasonable-  care,  to  wait  until  it  passed. 
That  proposition  is  not  the  law,  generally  speaking,  and  is 
certainly  not  the  law  to  be  applied  to  the  facts  of  this  case, 
as  testified  to  by  the  respondent.  For  a  court  to  lay  down 
snch  a  rnle  would  be  to  sanction  the  grossest  negligence  on 
the  part  of  servants  stationed  by  railway  companies  at  dan- 
gerous crossings  to  warn  travelers  of  the  approach  of  trains. 
They  might  signal  a  traveler  that  he  could  safely  cross,  and  if 
he  relied  on  their  judgment,  as  experts  familiar  with  the  speed 
of  trains,  and  the  distance  an  approaching  train  should  be 
from  a  crossing  to  insure  a  safe  passage,  instead  of  relying  on 
his  own  untrained  judgment,  he  would  be  debarred  from 
recovery,  00  the  score  of  contributory  negligence.  Why  have 
flagmen  at  all,  if  that  is  the  law  ?  They  are  of  little  use  to  the 
public,  if  persons  are  required  to  depend  on  their  own  faculties 
and  knowledge,  instead  of  the  flagmen's.  But  in  Dickson  v. 
Railroad  Co.,  104  Mo.  500,  16  S.  W.  381,  it  was  said:  "The 
object  of  requiring  a  watchman  to  be  stationed  at  the  intersec- 
tion of  the  improved  streets  of  the  city  is  to  prevent  travelers 
from  going  upon  the  crossing  when  trains  are  approach- 
ing. Wilkins  v.  Railway  Co.,  101  Mo.  93,  13  S.  W.  893.  It 
would  be  a  work  of  supererogation  to  station  a  watchman  at 
a  point  to  give  warning  of  danger  after  it  is  too  late  to  avoid 
it.  It  is  the  duty  of  such  watchman  to  keep  the  crossing  clear 
at  times  of  danger  from  moving  trains."  In  Jennings  v.  Rail- 
road Co.,  112  Mo.  268,  20  S.  W.  490,  the  corollary  of  that 
principle  was  ruled  in  a  case  where  the  plaintiff  admitted  if 
he  had  looked  down  the  track  be  could  have  seen  the  moving 
cars  which  hurt  him,  but  he  did  not  look,  and  the  watchman 
at  the  crossing  gave  no  warning.  The  court  held  the  plaintiff 
2  R  R  R— 22 
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was  not  lacking  in  ordinary  prudence  because  be  omitted  to 
look  for  approaching  cars  before  driving  on  the  track,  as  it 
was  the  watchman's  duty  to  signal  if  cars  were  coming.  The 
right  of  a  person  about  to  cross  a  railroad  where  a  flagman  is 
stationed  to  rely  on  the  signals  of.  the  latter  does  not  go  to  the 
extent  of  absolutely  absolving  a  traveler  from  any  care  what- 
ever for  his  safety,  nor  excuse  reckless  conduct  on  his  part. 
It  merely  exacts  of  him  a  less  degree  of  care  in  looking  out  for 
trains.  Threlkeld  v.  Railway  Co.,  68  Mo.  App.  131.  And 
logically  bo,  because  the  best  precaution  a  traveler  can  take  in 
such  instances  is  to  keep  his  eye  on  the  flagman,  instead  of 
the  tracks,  and  a  due  regard  for  his  safety  demands  that  be  fix 
his  attention  where  he  is  most  likely  to  receive  warning  of 
danger.  The  flagman  is  there  to  give  him  ootice  whether  the 
tracks  are  clear,  and  is  in  a  better  position  to  know  when  they 
may  be  crossed;  for  he  is.  or  should  be,  stationed  where  he 
can  command  a  view  of  them  each  way.  The  rule  in  regard 
to  the  dnty  of  a  person  aboot  to  go  on  a  railroad  track  at  a 
public  crossing  to  look  and  listen  for  trains  is  modified,  there- 
fore, when  the  crossing  is  one  usually  guarded  by  a  flagman 
so  as  to  allow  a  passenger  to  rely  in  some  measure  on  the 
flagman's  warning.  Railroad  Co.  v.  Hutchinson,  120  III.  587, 
11  N.  H.  855;  Railroad  Co.  v.  Clougb,  supra;  Central  Trust 
Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  supra;  Whelan  v.  Rail- 
road Co.,  supra.  Edwards  was  watching  for  signals.  He 
testified  he  looked  for  the  flagman,  and  did  not  see  him;  then 
looked  up  and  down  the  tracks  both  ways,  and  saw  no  trains; 
and  then  ventured  on  the  crossing,  thinking,  if  any  trains 
were  coming,  the  flagman  would  surely  be  out,  attending  to 
his  business.  What  degree  of  care  must  a  person  use  at  such 
guarded  crossings  to  avoid  injury?  That  which  ordinary 
prudence  dictates  under  the  circumstances.  If  the  watchman 
is  absent,  or  he  receives  no  warning  from  him,  he  is  not 
excused  for  going  forward,  if  a  train  is  in  plain  view,  and 
near  enough  to  make  the  attempt  to  cross  rash.  If  the  watch- 
man beckons  or  tells  him  to  cross,  he  has  a  right  to  act  on 
this  invitation,  unless  the  danger  is  so  visible  and  extreme 
that  a  man  of  ordinary  prudence  would  shrink  from  it.  The 
rule  to  be  followed  in  such  cases  is. the  same  as  that  which 
governs  the  use  of  defective  machinery  or  a  defective  side- 
walk, and  permits  one  injured  by  those  defects  to  recover 
damages  from  those  whose  duty  it  was  to  keep  the  walk  or 
machinery  in  a  safe  condition,  unless  the  hazard  of  the  use 
would  have  deterred  a  prudent  man.  Chilton  v.  City  of  St 
Joseph.  143  Mo.  192,  44  S.  W.  766;  Booth  v.  Kansas  City  & 
I.  Air  Line,  76  Mo.  App.  516.  .  In  the  present  case  the  re- 
spondent first  saw  the  train  when  be  was  close  to  the  track  on 
which  he  was  hurt,  but  was  commanded  to  cross  by  the  flag- 
man. The  exact  question  is,  therefore,  was  bis  obedience  to 
that  command  a  negligent  act,  which  shuts  him  off  from  a 
recovery  ?    And  that  involves  the  question  of  whether  a  person 
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of  ordinary  prudence  would  have  obeyed,  as  the  circumstances. 
were  presented  to  the  respondent's  mind  at  the  time.  Appel- 
lant insists  respondent's  admission  that  he  saw  the  train  before 
he  got  on  the  track  is  conclnsive  proof  of  contributory  negli- 
gence ;  that  he  was  bound  to  refrain  from  crossing,  notwith- 
standing the  flagman's  exhortation  to  him  to  hurry  over.  The 
effect  of  respondent's  testimony  on  this  point,  as  stated  in 
various  forms  of  .expression,  is  that,  although  he  saw  the  train, 
he  neither  knew  its  distance  from  him,  the  speed  at  which  it 
was  running,  nor  whether  he  could  get  over  safely,  bat  sup- 
posed the  flagman  did,  as  he  had  often  seen  him  on  guard 
there  before,  and  therefore  be  relied  on  the  flagman's  judg- 
ment. Respondent  bad  been  brought  into  a  position  of  peril 
by  the  neglect  of  the  flagman  to  warn  him  of  the  approach  of 
the  train  before  he  reached  a  place  of  danger,  and,  when  sud- 
denly confronted  with  the  on-rushing  train,  he  was  not  bound 
to  exercise  the  cool  and  deliberate  judgment  that  would  have 
been  due  from  him  if  not  alarmed  or  excited.  Kleiber  v. 
Railroad  Co.,  supra.  In  that  disconcerting  situation  he  was 
justified  in  assuming  the  watchman's- judgment  was  better 
than  his  own  about  what  he  should  do,  and  acting  on  his  com- 
mand to  hurry  across.  It  would  be  a  harsh  and  unreasonable 
ruling  to  say  he  was  bound  to  await  the  passage  of  the  train, 
and  that  a  man  of  common  prudence  would  have  decided  on 
and  followed  that  course.  Instead  of  this  being  a  necessary 
deduction  from  the  testimony,  we  think  the  reasonable 
inference  is  that  most  men  would  have  obeyed  the  order  of 
the  flagman,  as  the  respondent  did.  In  fact,  the  flagman  only 
miscalculated  the  time  slightly, — it  may  be,  on  account  of  the 
train's  excessive  speed ;  for  the  wagon  was  nearly  over  the 
tracks  when  the  engine  struck  it. 

The  principle  on  which  controversies  like  this  one  are  to 
be  determined  is  that  where  one  person  incautiously  invites 
or  lares  another  into  a  situation  of  imminent  peril,  and  an 
accident  occurs,  a  case  of  negligence  is  made  out,  which  gives 
rise  to  a  cause  of  action  in  favor  of  the  victim  of  the  accident; 
and  that  principle  has  been  applied  in  several  instances  where 
the  facts  were  not  materially  different  from  those  in  the  case 
at  bar. .  In  Sweeny  v.  Railroad  Co.,  10  Allen,  368,  87  Am. 
Dec  644,  the  subject  was  ably  treated  in  the  light  of  the  gen- 
eral principles  of  the  law  of  negligence,  and  the  railway  com- 
pany's duty  likened  to  the  duty  of  owners  of  premises  to  have 
them  reasonably  safe  for  occupancy  or  use  by  persona  invited 
to  go  on  them,  with  a  correlative  liability  for  injuries  caused 
by  their  unsafe  condition.  Here  the  respondent  was  no 
trespasser,  but  bad  a  right  to  cross  the  railway  tracks  on  the 
public  highway  along  which  he  was  traveling,  and  was 
induced  to  attempt  to  cross  in  front  of  the  moving  train  by 
the  direction  of  a  servant  of  the  appellant  stationed  there  for 
the  express  purpose  of  notifying  travelers  when  they  could  go 
forward  with  safety,  and  when  they  ought  to  stop.     His  cause. 
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therefore,  falls  fax  within  the  rale  that,  where  one  is  lured 
into  a  place  of  danger  by  the  negligence  of  another,  the  latter 
is.  answerable  for  the  consequences.  In  the  case  last  cited, 
the  plaintiff  was  hurt  by  a  collision  with  the  defendant's 
engine  while  he  was  crossing  Its  tracks  in  obedience  to  a  signal 
given  by  a  flagman.  The  opinion  says:  "These  facts  well 
warranted  the  jury  in  finding,  as  they  must  have  done  in 
rendering  a  verdict  for  the  plaintiff  under  the  instructions  of 
the  court,  that  the  defendants  induced  the  plaintiff  to  cross  at 
the  time  when  he  attempted  to  do  so,  and  met  with  the  injury 
for  which  he  now  seeks  compensation."  In  Talbot  v.  Rail- 
road Co. ,  72  Mo.  App.  291,  the  plaintiff  was  told  by  a  gateman 
of  the  train  to  alight  from  the  platform  of  a  car  when  the 
train  had  stopped,  and  in  doing  so  was  injured  by  reason  of 
the  fact  that  the  depot  platform  did  not  extend  out  far 
enough  for  him  to  step  on  it  The  defense  was  that  he  was 
guilty  of  contributory  negligence  in  not  looking  where  he  was 
stepping,  and  that  he  ought  to  have  gone  forward  to  where  he 
could  have  stepped  onto  the  depot  platform.  It  was  ruled 
the  "plaintiff  was  justified  in  assuming  he  could  leave  the 
train  there,  and  that  there  would  be  no  danger  in  stepping 
from  the  car  steps  at  a  place  designated  by  the  trainman." 
In  Lent  v.  Railway  Co.,  supra,  the  plaintiff  was  hurt  on  the 
company's  crossing,  where  a  watchman  or  gateman  was 
stationed,  through  being  induced  to  venture  on  the  tracks  by 
the  direction  of  the  gateman  to  him  to  "come  along,"  the 
gate  being  open.  On  those  facts  it  was  held  the  watchman 
invited  the  plaintiff  to  come  across  at  a  time  when  it  was 
dangerous  to  do  so,  "it  being  the  very  essence  of  his  duty  to 
open  the  gate  only  when  it  was  not  dangerous."  Borst  v. 
Railroad  Co.,  supra,  was  a  case  in  which  the  plaintiff  was 
signaled  by  a  flagman  to  attempt  to  cross  the  tracks,  and  while 
doing  so  his  horse  was  frightened  by  the  noise  of  escaping 
steam  from  a  near-by  engine  and  caused  to  shy,  throwing  the 
plaintiff  oat  of  his  vehicle  and  injuring  him.  A  charge  was 
approved  to  the  effect  that,  when  a  flagman  beckons  a  pas- 
senger who  is  waiting  in  the  highway  for  an  opportunity  to 
cross  the  track,-  "the  traveler  has  the  right  to  suppose  that  no 
change  will  take  place  in  anything  under  the  control  of  the 
railway  company  likely  to  increase  the  danger,"  and  that 
passengers  have  a  right  to  rely  on  the  actions  of  a  flagman 
who  is  indicating  to  them  that  there  are  no  trains  coming  in 
either  direction  and  in  sight.  In  Railroad  Co.  v.  Clough, 
supra,  the  injured  party,  Clough,  testified  as  follows:  "The 
gates  were  open,  and  the  gateman  was  across  the  track,  and 
he  flagged  me  to  come  on.  Well,  I  whipped  up  my  horse 
when  he  flagged  me  to  come  on,  and  tried  to  get  across  as 
quickly  as  I  could.  When  I  got  flagged  across,  of  course,  I 
thought  it  was  all  right,  and  I  just  whipped  up  my  horse  to 
get  across  as  soon  as  I  could."  That  testimony  is  practically 
identical  with  Edwards'  in  the  present  case,  and  an  error  was 
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assigned  because  of  the  trial  court's  refusal  to  instruct  the 
jury  that  plaintiff  was  under  an  obligation  to  look  and  listen 
for  cars  before  endeavoring  to  drive  over  the  track,  as  to 
which  request  the  supreme  court  said:  "A  flagman  was  sta- 
tioned at  the  crossing  in  question,  and  it  was  his  doty  to  know 
and  give  timely  warning  of  the  near  approach  of  trains,  and 
appellee  and  the  public  had  a  right  to  rely  upon  a  reasonable 
performance  of  that  duty.  The  refusal  of  the  court  to  Rive 
the  instruction  was  fully  justified  by  the  decision  of  this  court 
in  Railroad  Co.  v.  Hutchinson,  120  111.  587,  11  N.  E.  855,  and 
other  cases. "  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry. 
Co.,  supra,  was  to  recover  for  an  accident  which  occurred  in 
the  city  of  St  Louis.  A  driver  of  a  .team  started  through  a 
partially  raised  gate  which  the  watchman  had  elevated  to  let 
another  team  out  Several  parties  cried  to  the  driver  to  stop, 
but  he  drove  on,  looking  neither  to  the  right  nor  left,  with  the 
result  that  his  team  was  struck  by  an  approaching  engine 
which  he  could  have  seen,  the  horse  killed,  and  the  wagon 
damaged.  On  these  facts  the  court  said:  "At  the  crossings 
in  a  populous  city,  where  gates  and  watchmen  are  provided, 
passengers  and  pedestrians  have  a  right  to  suppose,  when  the 
gates  are  opened,  and  no  warning  to  the  contrary  given  by 
the  watchmen,  that  they  can  proceed  with  entire  safety.  If 
accidents  should  happen  through  the  gross  negligence  of  the 
management  of  the  gates  by  the  watchmen  connected  there- 
with, prima  facie  the  railway  company  must  answer  for  the 
damages  sustained.  Trifling  matters  as  to  the  movements  of 
the  passenger  or  pedestrian  in  crossing,  under  such  circum- 
stances, cannot  exonerate  the  railway  company,  whose  duty 
it  was  to  protect  said  crossing,  and  give  warning  as  to  the 
safety  thereof."  In  Wbelan  v.  Railroad  Co.,  supra,  the  gate 
of  a  crossing  had  been  left  open,  and  a  street  car  was  run  on 
the  railroad  tracks.  It  was  ruled  that,  the  urate  being  open, 
the  car  driver  had  the  right  to  presume  it  was  safe,  and  was 
guilty  of  no  carelessness  in  driving  through  without  looking  or 
listening  for  an  engine.  All  the  foregoing  authorities  main- 
tain the  proposition  that  a  person  approaching  a  railroad  ' 
crossing  where  a  flagman  is  wont  to  be  has  a  right  to  obey 
the  flagman's  signal  to  cross,  and  if  a  signal  is  negligently 
given,  and  the  traveler  hurt  while  crossing  in  obedience  to  it, 
the  company  must  compensate  him  for  his  injury,  unless  he 
acted  rashly ;  that  is,  assumed  a  risk  which  common  prudence 
ought  to  have  warned  him  against.  We  have  already  ex- 
amined the  evidence  in  this  regard,  and  ruled  that  it  is  im- 
possible to  say  as  a  necessary  inference  of  law  that  Edwards 
acted  rashly.  Therefore  the  circuit  court  properly  refused  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant. 

One  direction  to  the  jury  is  criticised  on  the  ground  that  it 
told  them  the  plaintiff  had  the  right  to  rely  on  the  flagman  to 
warn  him  of  coming  trains,  without  any  limitation  or  qualifica- 
tion whatever,  and  that,  if  the  flagman  failed  to  warn  him  not 
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to  cross,  the  respondent  was  entitled  to  recover,  notwithstand- 
ing he  saw  a  train  near  and  rapidly  approaching.  But  the 
instruction  is  not  fairly  open  to  the  objection,  because  it 
-qualified  the  liability  of  the  defendant  by  requiring  a  finding 
that  the  plaintiff  was  in  the  exercise  of  ordinary  care,  and 
was  ignorant  of  the  danger  of  attempting  to  cross  the  tracks. 
Besides,  the  court  gave  another  charge  which  directly  told 
the  jury  the  plaintiff  could  not  recover  if  he  knew  the  train 
was  approaching,  and  had  the  same  means  of  judging  the 
■danger  as  the  watchman.  That  charge  is  as  follows:  "The 
•court  further  instructs  the  jury  that,  notwithstanding  they 
may  find  from  the  evidence  that  the  watchman  ordered  the 
plaintiff  to  hurry  over  the  crossing,  yet  if  the  plaintiff  had  the 
■same  knowledge  of  the  approach  of  the  train,  and  the  same 
means  of  judging  of  the  danger  of  attempting  to  cross  in  front 
of  the  train,  then  he  is  not  entitled  to  recover  on  that  ground 
of  negligence,  and  you  must  find  for  the  defendant." 

The  jury  were  very  carefully  and  intelligently  instructed  by 
the  circuit  court,  and  every  theory  of  defense  submitted.  We 
see  no  reason  for  interfering  with  the  verdict,  whicb,  in  truth, 
was  fully  warranted  by  the  evidence  before  us.  The  judg- 
ment is  therefore  affirmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concnr. 


CONTRIBUTORY    NEGLIGENCE— CROSSING    TRACKS    IN 
COMPLIANCE  WITH  THE  DIRECTIONS  OR  INVITA- 
TIONS OF  RAILROAD  EMPLOYEES. 

I.  General  Rule. 

II.  Express  Invitation  or  Direction  to  Cross. 

1.  Flagman's  Invitation. 

a.  Obstructed  View, 

b.  Using  More  Dangerous  Crossing. 

c.  Negligence  of  Flagman  in  Discharging  Assumed  Duty. 

2.  Unauthorized  Stranger  Giving  Signal  to  Advance. 

3.  Driving  Shy  Team  Up  to  Depot  at  Station  Agent's  Invitation. 

4.  Passenger  Crossing  to  Train  with  Station  Agent. 

5.  Invitation  of  Gateman. 

6.  Following  Directions  of  Gateman  Where  Gates  Are  Closed  after 

Vehicle  Is  upon  Track. 

7.  Failure  to  Comply  with  Gateman 's  Call  to  Stop  after  Driving 

upon  First  Track  by  His  Direction. 

8.  Raising  One  Gate  and  Inviting  Driver  to  Cross. 

III.  Implied  Invitation  or  Direction  to  Cross. 

1.  Reliance  on  Flagman. 

2.  Not  Gross  Negligence   to  Rely  upon   Performance   of  Duty   bj 

Flagman. 

3.  Not  Required  to  Stop  Vehicle  in  Absence  of  Flagman. 

4.  Failure  to  Wave  Flag. 

5.  Knowledge  of  Diversion  of  Flagman's  Attention. 

6.  Relying  on  Belief  That  Flagman  Would  Give  Warning. 

7.  English  Case— Failure  of  Gate  Keeper  to  Warn. 

IV.  Position  of  Crossing  Gates. 

1.  In  General. 

2.  Right  to  Rely  upon  Open  Gates  or  Absence  of  Flagman. 

3.  Act  of  Raising  Gate. 
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4.  Relying  on  Act  of  Gateman  in  Raising  Gate  Where  View   la 

Obstructed. 

5.  May  Assume  That  Speed  Will  Not  Be  Excessive  if  Gates  Are 

Open. 

6.  Ignorance  of  Custom  Not  to  Operate  Gates  on  Sunday. 

7.  Struck  by  Descending  Gate. 

8.  Open  Gates,  Absence  of  Flagman,  and  Knowledge  of  Approach 

of  Train — Contributory  Negligence. 
V.  Obstructing  Trains. 

1.  Climbing  oyer  Bumpers  of  Obstructing    Cars    Relying    upon 

Assurance  of  Brakeman. 

2.  Passing  through  Obstructing  Train  by  Direction  of  Brakeman 

Where  Danger  Obvious. 

3.  Woman  Injured  in  Jumping   Down   from   Obstructing   Train — 

Obvious  Danger. 

4.  Crossing  near  Obstructing  Train  at  Flagman's  Invitation. 

5.  Passing  between  Sections  of  Train  by  Direction  of  Brakeman. 

6.  Trespasser  Induced  to   Pass   through   Train   by   Statements   of 

Brakeman. 

I.  GENERAL  RULE. 

In  the  absence  of  obvious  danger,  it  is  not  contributory  negligence, 
as  matter  of  law,  to  rely  upon  the  knowledge  and  judgment  of  a  flagman 
or  gate  keeper,  ■  and  cross  tracks  at  his  invitation  or  direction,  even, 
with  knowledge  that  a  train  is  approaching.  The  fact  that  such  an 
invitation  or  direction  has  been  received  is  one  to  be  considered  by  the 
jury  as  tending  to  show  freedom  from  negligence  in  the  person  injured 
in  attempting  to  cross. 

United  States.— Chicago,  etc.,  R.  Co.  v.  Prescott,  59  Fed.  237;  Eddy 
v.  Powell,  49  Fed.  814,  4  U.  S.  App.  259,  ICC.  A.  448 ;  Walker  v.  Kin- 
nare  (C.  C.  A.},  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  63, 

A  la  ba  ma.—  Alabama  G.  S.  R.  Co.  v.  Anderson,  109  Ala.  299 ;  Louis- 
ville A  N.  R.  Co.  v .  Webb,  49  Am.  A  Eng.  R.  Cas.  427,  90  Ala.  185,  8 
So.  518. 

Georgia— Morgan  v.  Central  R.  Co.,  77  Ga.  788. 

Illinois.— Chicago  B.  A  Q.  R.  Co.  v.  Spring,  13  111.  App.  174 ;  Chicago, 
Milwaukee  &  St.  Paul  R.  Co.  v.  Wilson,  133  111.  55,  42  Am.  A  Eng.  R. 
Cas.  153,  24  N.  E.  555  ;  Chicago  &  A.  R.  Co.  v.  Blaul,  175  III.  183,  12  Am. 
A  Eng.  R.  Cas.,  N.  S.,  418, 51  N.  E.  895  ;  Chicago,  Rock  Island  A  Pacific 
R.  Co.  v.  Clough  (111.),  45  Am.  A  Eng.  R.  Cas.  137  ;  Chicago,  St.  L.  A 
P.  R.  Co.  v.  Hutchinson,  32  Am.  A  Eng.  R.  Cas.  82, 120  111.  587,  11  N. 
E.855. 

Indiana.—  Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305,  10  Am.  St. 
Rep.  136. 

Iowa.— Spencer  v.  Illinois  Cent.  R.  Co.,  29  Iowa  55;  Scott  v.  St. 
Louis,  K.  A  N.  W.  R.  Co.  (Iowa),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  63. 

Maine.— State  v.  Boston  A  M.  R.  Co.,  80  Me.  430,  35  Am.  A  Eng.  R. 
Cas.  356. 

Massachusetts.— -Bayley  v.  Eastern  R.  Co.,  125  Mass.  62;  Warren  v. 
Fltchburg  R.  R.  Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec.  700 ;  Clarke  V. 
Boston,  etc.,  R.  Co.,  164  Mass.  434,  41  N.  E.  666 ;  Conaty  *.  New  York, 
etc ,  R.  Co.,  164  Mass.  572.  42  N.  E.  103  ;  Johanson  v.  Boston  A  M.  R. 
Co.,  153  Mass.  57,  26  N.  E.  426;  Doyle  v.  Boston  A  Albany  R. 
Co.,  145  Mass.  386,  14  N.  E.  461 ;  Sweeny  v.  pid  Colony,  etc.,  R.  Co., 
10  Allen  (Mass.)  368,  87  Am.  Dec.  644 ;  Wheelock  v.  Boston,  etc.,  R.  Co., 
105  Mass.  203. 

Michigan.— Evan»  v.  Lake  Shore  A  M.  S.  R.  Co.,  88  Mich.  442,  50  N. 
W.  386  ;  Peck  v.  Michigan  Cent.  R.  Co.,  57  Mich.  3, 19  Am.  A  Eng.  R. 
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Minnesota.— Woehrle  v,  Minn.  Transfer  Ry.  Co.  (Minn.),  19  Am.  A 
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Atlantic  City  R.  Co.  (N.  Y.),  22  Am.  AEng.K.  Cas.,  N.  S.,  268;  Gl ash- 
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River  R.  Co.,  35  N.  Y.  9, 90  Am.  Dec.  761,  39  N.  Y.  61,  100  Am.  Dec.  405 ; 
Bhulti  v.  New  York  C.  H.  R.  R.  Co.,  69  Hun  (N.  Y.)  515,  53  N.  Y.  S. 
R.  149,  23  N.  Y.  Supp.  509  ;  Hurley  v.  New  York  Cent.,  etc.,  R.  Co.,  90 
Hun  (N.  Y.)  1 ;  Waldele  v.  New  York  Cent.,  etc.,  Ri  Co.,  4  N.  Y.  App. 
Dlv.  549. 

Pennsylvania.—Kjre*  v.  Pittsburgh,  etc.,  Ry.  Co.  (Pa.),  1  R.  R.  R.  206, 
24  Am.  A  Eng.  R.  Cas.,  N.  S  ,  206  ;  Fen  n  ell  v.  Harris  (Pa.),  9  Am.  A 
Eng.  R.  Cas.,  N.  S.,  709  ;  Roberts  v.  Delaware,  etc.,  Canal  Co.,  177  Pa. 
St.  183  i  Philadelphia,  etc,  R.  Co.  v.  Killips,  88  Pa.  St.  405  ;  Green- 
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Texas.— St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Gill  (Tex.),  55  S.  W. 
386. 

11.  EXPRESS  INVITATION  OR   DIRECTION   TO  CROSS. 
I.  Ragman's  Invitation. 

Though  one  about  to  cross  a  railroad  crossing'  where  a  flagman  <s 
stationed  sees,  or  could  see,  the  train  on  the  track  moving- toward  him,  yet 
if  he  Is  signaled  by  the  flag-man  to  cross,  he  has  a  right  to  presume  from 
the  request  of  the  flagman  to  come  on  that  the  train  will  not  move  over 
the  crossing*  while  he  was  In  the  act  of  diligently  complying  with  the 
-request.     Fusili  f.  Missouri  Pac.  R.  Co.,  45  Mo.  App.  535. 

Where  a  flagman  is  stationed  at  a  crossing,  it  is  his  duty  to  know  and 
give  timely  warning  of  the  approach  of  trains  and  one  who  is  about  to 
Cross  the  track  at  that  place,  has  a  right  to  rely  upon  a  reasonable  per- 
formance of  that  duty.  An  instruction  that  the  plaintiff  was  bound, 
as  matter  of  law,  to  look  and  listen  for  a  train  before  crossing  the 
track  at  the  invitation  of  the  flagman  was  properly  refused.  Chicago, 
Rock  Island  A  PaciflcR.  Co.  r.Clough  (111.).  45  Am.  &  Eng.  R.  Cas.  137. 

It  is  not,  as  matter  of  law,  allowable  for  a  party  about  to  cross  a 
railroad  track  to  implicitly  rely  on  the  judgment  of  a  flagman  or  watch- 
man as  to  his  safety  in  crossing ;  but  aside  from  that  he  must  use  the 
prudence  and  caution  that  a  reasonably  prudent  man  would,  under  all 
the  circumstances.     Chicago,  B.  &  Q.  R.  Co.  v.  Spring,  13  111.  App.  174. 

It  is  the  duty  of  one  about  to  cross  a  track  to  take  reasonable  pre- 
caution to  ascertain  whether  a  train  is  approaching ;  but  he  only  is 
required  to  have  satisfactory  evidence  of  this,  and  the  signal  of  a 
flagman,  or  other  circumstances,  may  justify  him  in  attempting  to 
cross.  Spencer  v.  Illinois  C.  R.  Co.,  29  Iowa  55.  In  this  case 
the  court'  said  in  delivering  the  opinion  :  "Defendant  further  insists 
that  plaintiff  was  bound  to  stop  his  team,  and  look  and  listen  before 
attempting  to  cross  the  track.  It  was  his  duty,  beyond  doubt,  to 
take  every  reasonable  precaution  to  ascertain  whether  a  train  was 
approaching.  He  ought,  aa  far  as  he  could  by  the  use  of  ordinary 
care,  to  have  been  certain  that  the  road  was  clear.  He  is  only  required 
to  have  satisfactory  evidence  of  these  things,  however,  and  this  he 
might  have,  by  listening,  or  by  the  sign  of  a  flagman,  by  information 
derived  from  others,  by  the  absence  of  those  warnings  usually  attend- 
ing the  starting  or  running  of  a  train  through  a  town  or  city,  just  as 
effectually  and  sufficiently  as  by  looking  up  and  down  the  track.  It 
cannot  be  laid  down  as  a  rule  that  a  party  is  guilty  of  negligence  by 
his  failure  to  look  up  and  down  the  track  before  undertaking  to  cross 
it.     There  may  be  due  diligence  without  doing  this. " 

It  was  not  negligence  in  the  driver  of  a  vehicle,  at  the  signal  of  the 
flagman,  which,  by  municipal  regulation,  was  an  assurance  that  the 
track  might  be  crossed  in  safety,  to  drive  upon  a  railroad  track  without 
stopping  to  look  and  listen.  Alabama  G.  S.  R.  Co.  v.  Anderson  (Ala.), 
19  So.  516.  In  this  case  it  is  said  in  the  opinion  :  "Was  there  contribu- 
tory negligence   on  the    part  of  the  plaintiff?    We  have  frequently 
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emphasized  the  duty  to  stop,  look  and  listen  on  approaching  a  public 
crossing.  Railroad  Company  v.  Webb,  90  Ala.  185,  8  South.  518.  In 
Railway  Co.  v.  Lee,  92  Ala.  262, 9  South.  230,  the  necessity  of  "looking" 
was  qualified  in  cases  where,  the  view  being  obstructed,  the  driver,  in 
performing  the  duty,  would  be  compelled  to  leave  his  team  unattended. 
Here,  as  there,  the  view  was  obstructed  by  a  standing  train.  It  is 
unnecessary,  however,  to  discuss  this  aspect  of  the  case,  for  it  is  affirma- 
tively shown  that  the  plaintiff  went  upon  the  crossing  without  stopping. 
This,  if  inexcusable,  would  of  itself  constitute  contributory  negligence, 
and,  if  excnaable,  would  also  dispense  with  the  other  duty.  In  Webb's 
Case,  90  Ala.  185,  197,  8  South.  518,  we  left  it  an  open  question  whether 
the  fact  that  the  gate  to  a  crossing  was  left  open  (it  being  the  duty  of 
the  servant  to  close  it  on  the  approach  of  the  train),  was  not  an  implied 
invitation  to  cross.  Treating  that  question  as  still  open,  the  evidence 
of  the  plaintiff  and  the  person  who  was  with  him,  if  believed,  here  dis- 
close an  express  invitation.  Both  testify  that  the  flagman  displayed  a 
white  light,  which,  under  the  section  we  have  quoted,  was  an  assurance 
that  the  way  was  clear.  There  is  other  evidence,  it  is  true,  in  conflict 
with  this;  but  on  the  whole  evidence,  aided  by  the  presumption  that 
the  plaintiff,  if  warned  in  time,  would  not  have  placed  himself  in  a  posi- 
tion of  such  imminent  peril  to  his  life  or  Limb,  we  will  not  disturb  the 
finding.  Besides,  it  is  shown  by  the  evidence  that  the  servants  of 
the  company,  before  the  danger  became  imminent,  were  aware  of  the 
approach  of  the  vehicle.  If,  as  the  flagman  testifies,  the  plaintiff  was 
distant  one  hundred  and  fifty  feet  when  he  was  warned,  it  was  his  duty 
to  have  flagged  the  approaching  train,  upon  discovering  that  his  warn- 
ing was  unobserved  or  unheeded.  It  is  also  shown  that  the  brakeman 
was  aware  of  the  approach  of  the  vehicle  when  preparing  to  uncouple 
the  moving  cars.  A  signal  at  this  juncture,  to  the  engineer,  would, 
under  the  evidence,  have  averted  the  injury.  On  the  whole  evidence, 
we  concur  in  the  judgment  of  the  court  below." 

Where  a  company  places  a  flagman  at  a  crossing  to  warn  persons  of 
danger,  it  is  liable  to  one  who  is  induced  to  undertake  to  cross  by  a 
safety  signal  given  by  the  flagman,  and  is  injured,  while  exercising 
ordinary  care  in  attempting  to  do  so,  by  reason  of  the  flagman's  negli- 
gence in  giving  the  signal  when  there  was  real  danger.  Sweeny  v. 
Old  Colony  &  N.  E.  Co.,  10  Allen  (Mass.)  368. 
a.  Obstructed  View. 

Plaintiff  was  stopped  at  a  double-track  railroad  crossing  by  a  train 
going  east  on  the  track  nearest  him,  which  obstructed  his  view  of  an 
approaching  west-bound  train  on  the  other  track.  After  the  train  going 
east  had  passed,  a  railroad  flagman  on  the  opposite  side  of  the  tracks, 
having  a  full  view  of  the  approaching  west-bound  train,  signaled  plain- 
tiff to  cross,  which  he  attempted  to  do  without  looking  for  the  approach- 
lug  train,  and  was  struck  and  injured  by  It:  held,  not  sufficient,  as 
matter  of  law,  to  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence. Ayres  V.  Pittsburgh,  etc.,  Ry.  Co.  (Pa.),  1  R.  R.  R.  206,  24  Am. 
4  Eng.  R.  Cas.,  N.  S.,  206. 

The  driver  of  a  vehicle  upon  reaching  a  railroad  crossing,  the  gates 
of  which  were  open,  stopped  and  listened,  and  then,  being  signaled  by 
the  flagman  to  cross,  attempted  to  do  so  ;  but  was  injured  by  defend- 
ant's train  which  approached  without  warning  from  a  certain  direction, 
the  driver's  view  of  the  tracks  in  that  direction  being  obstructed ;  held, 
that  it  was  error  to  hold  that  plaintiff  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law  ;  and  that  the  case  should  have  gone  to  the 
jury.     Fennell  v.  Harris  (Pa.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  709. 

It  appeared  that  a  person  attempted  to  walk  over  a  railroad  crossing 
In  front  of  a  passing  train,  which  he  might  have  seen  a  few  moments 
before  he  was  struck  thereby  ;  but  that  another  train  had  just  passed 
and  the  flagman  had  given  a  signal  that  he  could  cross  in  safety  ;  and 
that  at  the  time  when  he  could  first  have  seen  the  train  he  could  not 
have  told  whether  it  was  on  the  track  upon  which  he  was  at  the  time  or 
on  the  track  upon  which  he  was  injured  :  held,  that  the  pedestrian  was 


346         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Notes 

not  guilty  of  con  tributary  negligence  as  matter  of  law.  Waldele  V. 
New  York,  C.  &  H.  R.  R.  Co.,  4  App.  Dlv.  549,  38  N.  Y.  Supp.  1009. 

b.  Using  More  Dangerous  Crossing. 

A  person  using  a  dangerous  crossing  of  a  railroad  track  instead  of  a 
safer  one,  a  little  further  away,  is  not,  as  matter  of  law,  guilty  of 
negligence,  if  he  had  been  invited  to  use  the  crossing  by  the  railroad 
company,  and  was  led  to  believe  by  defendant's  flagman  that  there  was 
no  danger  in  crossing  the  track  at  the  particular  time.  St.  Louis  &  S. 
W.  Ry.  Co.  of  Texas  v.  GUI  (Tex.),  55  S.  W.  386. 

c.  Negligence  of  Flsgmsn  in  Discharging  Assumed  Duty. 

Where  a  flagman  in  the  employment  of  a  railroad  company  has  for 
several  years  been  in  the  habit  of  warning  persons  about  to  cross  the 
main  line  of  the  railroad  of  the  approach  of  trains,  but  was  not  employed 
by  the  railroad  company  to  watch  such  main  track,  the  company  will 
nevertheless  be  liable  if  he  so  negligently  discharges  his  assumed  duty 
as  to  the  main  track  that  a  party  attempting  to  cross  in  led  into  a  place 
of  danger,  and  injured  without  any  want  of  care  on  his  own  part  con- 
curring to  produce  such  injury.  Peck  v.  Michigan  Central  R.  Co.,  57 
Mich.  3,  19  Am.  4  Eng.  R.  Cas.  257.  In  this  case  it  appeared  that  the 
plaintiff  and  her  sister  were  passing  along  a  street  in  a  buggy  ;  they 
approached  a  railroad  bridge  from  the  south,  and  when  within  about 
ten  rods  from  the  bridge,  they  saw  the  flagman  stationed  at  the  cross- 
ing making  signals  for  them  to  stop.  They  were  about  to  do  so,  when 
he  again  signaled  them  to  go  forward,  which  they  did,  and  had  nearly 
reached  the  bridge  when  a  passenger  train  from  the  west  passed  over 
the  bridge  in  front  of  and  nearly  over  them.  She  turned  her  horse  to 
the  west,  when  he  threw  up  his  head,  gave  a  spring  to  the  west,  and 
threw  her  out. 

2.  Unauthorized  Stranger  Giving  Signal  to  Advance. 

Plaintiff,  a  street-car  driver,  who  was  injured  at  a  railroad  crossing 
testified  that  he  was  signaled  to  "come  on"  by  one  whom  he  supposed 
to  be  the  gate  keeper,  but  who  was  not  a  servant  of  the  railroad  company 
and  who  denied  giving  such  signal,  and  testified  that  he  warned  plain- 
tiff not  to  attempt  to  make  the  crossing.  The  gate  was  open  at  the 
time  and  the  gate  keeper  was  temporarily  absent  for  the  purpose  of 
attending  a  switch  near  by  :  held,  that  the  conduct  of  the  stranger,  as 
found  by  the  jury  from  the  conflicting  testimony,  was  proper  to  be  con- 
sidered by  them  as  bearing  upon  plaintiff's  contributory  negligence  ; 
that  an  open  gate  would  not  excuse  plaintiff's  advance  upon  the 
crossing  in  tbe  face  of  a  signal  of  danger  or  the  protest  of  a  bystander ; 
and  that  an  assurance  of  safety,  although  given  by  a  stranger,  would  be 
entitled  to  consideration  and  weight  in  explanation  of  the  conduct  of 
one  to  whom  such  assurance  was  given.  Evans  v.  Lake  Shore  A  M.  S. 
R.  Co.,  88  Mich.  442,  SON.  W.  386. 

3.  Driving  Shy  Team  Up  to  Depot  at  Station  Agent's  Invitation. 
Where  a  driver  of  a  team  knows  that  his  horses  are  liable  to  become 

frightened  at  the  cars,  there  can  be  no  recovery  for  injuries  caused  by 
his  driving  up  to  a  depot  to  unload  freight,  where  his  horses  take  fright 
at  a  passing  train,  though  he  is  invited  to  drive  up  by  the  station  agent, 
who  is  Ignorant  of  the  fact  that  his  horses  are  easily  frightened.  Mor- 
gan v.  Central  R.  Co.,  77  Ga.  788. 

4.  Passenger  Crossing  to  Train  with  Station  Agent. 

In  Warren  v.  Fitchburg  R.  R.  Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec. 
700,  it  appeared  thai  plaintiff  bought  a  ticket  for  a  train  which  was  to 
pass  upon  the  farther  track ;  and  that  the  station  agent  having  said  to 
him,  "The  train  is  coming,  we  will  cross  over,"  he  crossed  the  tracks 
without  looking  :  held,  that  plaintiff  was  not  guilty  of  negligence  as 
matter  of  law. 
6.  Invitation  of  Gateman. 

It  is  proper  to  refuse  to  instruct  that  it  was  negligence  to  approach  a 
crossing  at  a  trot,  though  the  gates  were  up,  where  there  is  evidence 
that  the  gateman  by  nodding  to  the  driver,  invited  him  to  cross.  Clark 
v .  Boston  &  M.  R.  R.,  164  Mass.  434,  41  N.  E.  666. 
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6.  Following    Directions  of  Gateman    Whore  Gates    Are  ClOMd  after 

Vehicle Ts  upon  Track. 
The  distance  across  the  railway  tracks  of  defendant  company,  at  a 
street  crossing,  was  about  one  hundred  and  sixty  feet.  Between  two 
and  three  o'clock  on  a  dark  morning  plaintiff's  intestate  had  driven 
half  way  across  when  the  gates  were  closed,  and  the  gateman  shouted 
to  him  to  stop,  whereupon  he  whipped  up  his  horse!  and  the  pateman 
then  shouted  to  him  to  "Come  on,"  at  the  same  time  opening  the  gate 
in  front.  Before  reaching  the  opposite  side  the  deceased  was  struck  by 
an  engine  and  killed  :  held,  that  after  the  first  warning  deceased  was 
not  guilty  of  such  gross  or  wilful  negligence  as  would,  under  Pub.  St. 
Mass.  c.  112,  §  213,  relating  to  the  liability  of  railroad  companies  for 
negligence  at  crossings,  preclude  plaintiff's  right  to  recover.  Doyle 
v.  Boston  A  Albany  R.  Co.,  145  Mass.  386. 

7.  Failure  to  Comply  with  Gateman'a  Call  to  Stop  after  Driving  upon. 

First  Track  by  His  Direction. 

The  driver  of  an  empty  coal  wagon  approached  defendant's  tracks  at 
a  crossing  and  waited  for  a  freight  train  to  pass,  when  the  gateman 
raised  the  gates  and  signaled  him  to  come  on,  which  he  did  at  a  trot,  the 
grade  being  a  descending  one.  When  he  was  on  the  third  track  he 
discovered  another  train  approaching,  and  the  gateman  called  to  him  to 
stop.  He  whipped  up  his  horse,  but  the  train  struck  the  hind  end  of  his 
wagon,  and  threw  it  on  plaintiff,  who  was  on  the  sidewalk  near  by: 
held,  that  even  if  the  contributory  negligence  of  the  driver  of  the 
wagon  constituted  a  defense  to  plaintiff's  action,  the  question  of  such 
negligence  was  for  the  jury.  Bond  v.  New  York,  C.  A  H.  R.  R.  Co.,  52 
N.  Y.  S.  R.  637,  23  N.  Y.  Supp.  450,  69  Hun  476. 
Rsising  One  Gate  and  Inviting  Driver  to  Cross. 

Plaintiff  was  driving  with  his  wife  and  on  approaching  a  crossing  on. 
the  east  side  stopped  while  a  train  was  passing.  When  the  train  had 
paaaed  the  gate  keeper  lifted  the  eaat  gate  and  beckoned  plaintiff  to 
cross,  but  when  he  was  on  or  near  the  track  he  saw  another  train 
approaching,  running  in  the  same  direction  as  the  other.  The  gate- 
keeper was  situated  where  he  had  a  favorable  view  of  the  track  :  held, 
that  plaintiff  had  a  right  to  suppose  that  when  the  east  gate  was  raised 
that  the  keeper  intended  to  lift  the  west  gate  also,  and  that  the  track 
was  safe ;  and  that  whether  he  relied  on  the  gate  keeper  and  did  not  look 
as  he  otherwise  would  have  done  to  see  If  another  train  was  approach- 
ing, and  whether  he  was  justified  in  so  doing  were  questions  for  the 
jury.  Callaghan  v.  Delaware,  L.  &  W.  S.  Co.,  52  Hun  (N.  Y.)276,  22  N. 
Y.  S.  R.  594,  5  N.  Y.  Supp.  285. 

III.  IMPLIED  INVITATION  OR  DIRECTION  TO  CROSS. 

A  driver  of  a  vehicle  knowing  that  a  flagman  is  usually  stationed  at 
the  crossing  has  a  right  to  presume  that  he  ia  at  his  post,  and,  in  the 
absence  of  any  warning  or  signal  of  danger,  is  not  chargeable  with 
negligence  in  attempting  to  cross  the  tracks,  even  though  the  view  is 
somewhat  obstructed,  if  ordinary  care  is  exercised  in  making  the 
attempt.  Chicago  &  A.  R.  Co.  V.  Blaul,  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
418,  175  111.  183,  51  N.  E.  895.  In  this  case  it  is  said  in  the  opinion  : 
"Counsel  says  in  his  argument:  'He  (the  driver)  knew  that  at  this 
crossing  there  was  stationed  a  flagman,  whose  duty  it  was  to  notify 
persons  riding  In  vehicles  when  it  was  safe  to  cross.'  But  we  think 
this  is  a  misapprehension  of  the  duty  of  a  flagman  under  the  ordinance 
put  In  evidence,  and  Is  not  according  to  the  general  understanding  of 
the  public,  nor  the  almost  universal  custom  of  flagmen  on  such  duty. 
It  is  only  when  there  is  danger,  caused  by  the  approach  of  trains,  that 
the  flagman  displays  any  signal,  or  gives  any  notice  to  the  traveling 
public.  When  it  Is  safe  to  cross,  the  flagman  does  nothing,  as  a  general 
rule ;  but  when  there  is  danger  he  gives  notice,  or  should  do  so." 
I.  Reliance  on  Flagman. 

It  cannot  be  deemed  as  a  matter  of  law  that  a  person  approaching  a 
crossing,  when  there  la  nothing  apparent   to  warn  him  of  danger,   and 
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at  which  he  knows  a  flagman  is  stationed  whose  duty  it  is  to  warn  all 
persons  of  danger  from  moving  trains,  is  required  to  look  elsewhere 
than  to  the  flagman.  Chicago,  St.  L.  &  F.  R.  Co.  v.  Hutchinson,  32 
Am.  &  Eng.  R.  Cai.  82,  120  111.  587, 11  N.  E.  855. 

One  about  to  cross  a  track  must  look  and  listen  for  trains ;  he  is  also 
charged  with  the  duty  of  looking  for  a  flagman  and  obeying  the  sig- 
nals he  gives,  if  given  in  time  to  avoid  a  collision.  Where  he  knows 
that  a  flagman  is  habitually  stationed  at  a  crossing  when  trains  are 
about  to  pass,  and  upon  looking  finds  the  flagman  is  not  at  his  post 
giving  signal  of  danger,  he  has  a  right  to  presume  that  a  train  is  not 
about  to  pass.  Bat  absence  or  negligence  of  a  flagman  will  not  excuse 
him  from  looking  both  ways  and  listening.  Berry  v.  Penn.  R.  Co.,  26 
Am.  A  Bug.  R.  Cas.  396,  48  N.  J.  L.  141,  4  Atl.  303. 

Plaintiff's  testator  approached  a  crossing  where  it  was  the  habit  to 
maintain  a  flagman  but  he  was  absent  at  the  time  and  no  signals 
were  given  at  the  crossing  of  the  approaching  train.  He  looked  for 
trains,  but  the  view  being  somewhat  obstructed,  failed  to  see  the 
approaching  train.  The  train  was  running  rapidly  and  at  an  unusual 
hour:  held,  that  a  nonsuit  was  improperly  granted.  Ernat  v.  Hudson 
River  R.  Co.,35N.  Y.  9. 

2.  Not   Gross    Negligence    to    Rely    upon    Performance   of  Duty  by 

Flagman. 
It  is  the  duty  of  a  flagman  at  a  public  street  crossing  in  a  populous 
city  which  is  much  used  by  the  public  to  know  of  the  approach  of  trains 
and  to  give  timely  warning  to  all  persons  attempting  to  cross  the  rail- 
road track,  and  the  public  have  a  right  to  rely  upon  a  reasonable  per- 
formance of  that  duty.  The  absence  of  such  flagman  from  his  post 
may  excuse  one  cognizant  of  his  duty  from  gross  negligence  In  failing 
to  stop  and  look  both  ways  to  see  if  a  train  Is  approaching  before 
attempting  to  cross.  Chicago,  St.  L-.  &  P.  R.  Co.  v.  Hutchinson,  32 
Am.  &  Eng.  R.  Cas.  82,  120  111.  587,  11  N.  E.  855. 

3.  Not  Required  to  Stop  Vehicle  in  Absence  of  Flagman. 

Where  one  is  approaching  a  crossing  where  the  view  of  trains  Is 
obstructed  by  buildings,  and  other  noises  might  prevent  the  hearing  of 
an  approaching  train,  and  a  flagman,  who  is  usually  at  the  station,  is 
absent,  it  cannot  be  said  as  a  matter  of  law  that  it  is  his  duty  to  atop 
bis  horse  and  go  forward  on  foot  to  see  if  trains  are  approaching. 
Dolan  v.  Delaware  &  H.  Canal  Co.,  71 N.  Y.  285. 

4.  Failure  to  Wave  Flag. 

In  Johauson  v.  Boston  &  M.  R.  Co.,  153  Mass.  57, 26  N.  E.  426,  where 
it  appeared  that  two  children,  ten  and  eleven  years  old  respectively, 
were  killed  at  a  railroad  crossing ;  that  they  looked,  but  could  not  see 
the  advancingtrain,  because  of  obstructions  ;  that  the  flagman  stood 
facing  the  children,  and  talking  to  some  girls,  but  did  not  wave  his  flag. 
It  was  held  that  the  children's  contributory  negligence  in  attempting 
to  cross  was  a  question  for  the  jury,  the  court  saying  in  the  opinion  ; 
"There  was  a  flagman  on  the  crossing,  and  there  was  testimony  that  he 
was  not  waving  his  flag,  but  stood  facing  the  children  and  talking  to 
some  girls.  It  might  have  been  found  that  his  attitude  conveyed  an 
sssurance  that  it  was  safe  to  cross,  and  an  invitation  to  do  so.  If  so, 
there  was  a  case  for  the  jury.  Bayley  V,  Railroad  Co.,  125  Mass.  62,  64, 
65  ;  Sweeny  v.  Railroad  Co.,  10  Allen  368." 
6.  Knowledge  of  Diversion  of  Flagman's  Attention. 

The  neglect  of  a  person  attempting  to  cross  a  track,  at  its  intersec- 
tion with  a  public  highway,  to  use  his  senses  of  sight  and  hearing,  to 
guard  against  approaching  trains,  is  contributory  negligence  as  matter 
of  law  ;  and  the  fact  that  the  railroad's  watchman,  who  was,  as  he  saw, 
sitting  ninety  feet  distant,  with  his  flag  across  bis  lap,  and,  looking  in 
the  opposite  direction,  failed  to  warn  him  of  the  moving  train,  does  not 
make  it  a  question  for  the  jury.  Louisville  AN.  R.  Co.  v.  Webb,  49  Am. 
&  Eng.  R.  Cas.  427,  90  Ala.  135,  8  So.  518.  In  this  case  it  is  said  in  the 
opinion  :  "It  is  contended  for  appellee  that  because  the  railroad's  watch- 
man was  in  aight,  and  gave  no  warning,  this  was  an  invitation  to  him 
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to  proceed  on  his  way,  and  either  acquitted  him  of  all  imputation  of 
negligence,  or,  at  least,  left  it  a  question  for  the  jury.  If  the  watch- 
man had  signaled  the  plaintiff  to  advance,  or,  having  his  attention 
directed  to  him,  had  done  any  affirmative  act  inviting  his  forward 
movement,  we  would  hold  this  would  be  a  perfect  answer  to  all  im- 
portation of  contributory  negligence,  unless  it  was  shown  the  plaintiff 
had  knowledge  of  the  approaching  train." 

6.  Relying  on  Belief  That  Flagman  Would  Give  Warning. 

Plaintiff  stopped  about  fifteen  feet  from  a  track  while  one  train  was 
passing,  where  he  could  see  two  hundred  feet  along  the  track,  and  then 
walked  on  the  track  without  looking  and  was  struck  by  another  train, 
without  anything  to  prevent  his  seeing  it  or  to  divert  his  attention  : 
held,  that  he  could  not  recover,  and  the  duty  to  look  was  not  relieved 
by  the  belief  that  a  flagman  would  give  him  warning  if  there  was 
danger.  Moore  v.  New  York,  C.  &  B.  R.  R.  Co.,  42  N.  Y.  S.  R.  489,  62 
Hnn  621, 17  N.  Y.  Supp.  205. 

7.  English  Cass— Failure  of  Gate  Keeper  to  Warn. 

In  the  case  of  Davey  v.  London  &  S.  W.  R.  Co  ,  11  Q.  B.  Div.  213,  14 
Am.  &  Eng.  R.  Cas.  650,  it  appeared  that  the  defendant's  railway 
crossed  a  public  footway  on  the  level.  About  half-past  four  o'clock  in 
the  afternoon,  on  the  29th  of  March,  the  plaintiff,  a  foot  passenger,  while 
crossing  from  the  down  side  to  the  up  side  of  the  railway,  was  knocked 
down  and  injured  at  the  crossing  by  a  train  of  the  defendants  on  the 
up  line.  Owing  to  the  position  of  certain  buildings  which  stood  by  the 
line  it  was  impossible  for  any  one  crossing  from  the  down  side  to  see  a 
train  coming  until  he  got  within  a  step  or  two  from  the  down  line,  but 
a  person  standing  on  the  down  line  or  the  six  foot  had  a  clear  and  unin- 
terrupted view  up  and  down  the  line  for  several  hundred  yards.  The 
plaintiff  stated  that  before  crossing  he  looked  to  the  right  along  the 
down  line,  but  he  admitted  that  he  did  not  look  to  the  left  along  the  up 
line,  and  that  if  be  had  looked  he  must  have  seen  the  train  coming.  The 
engine  driver  did  not  whistle.  There  was  a  servant  of  the  company 
employed  as  a  gate  keeper  at  the  crossing  standing  near  the  crossing, 
but  he  gave  no  warning  to  the  plaintiff  that  the  train  was  coming. 
The  plaintiff,  having  bronght  an  action  against  the  company  to  recover 
compensation  for  his  injuries,  was  nonsuited  on  the  above  facta  being 
proved  at  the  trial :  held,  that  the  nonsuit  was  right,  on  the  ground  that 
the  undisputed  facts  of  the  case  showed  that  there  was  no  negligence 
on  the  part  of  the  defendants,  and  that  the  plaintiff's  own  want  of 
caution  was  the  sole  cause  of  the  accident. 

In  this  case  Lord  Coleridge,  C.  J.,  in  delivering  the  opinion,  said :  "So 
far  as  the  carriage  gates  were  concerned,  it  appears  that  they  were 
carefully  guarded  and  locked.  Every  possible  care  seems  to  have  been 
taken  in  that  respect,  but  the  gates  across  the  -public  footpath  could 
not  be  dealt  with  in  the  same  manner,  and  people  could  get  through 
them.  I  do  not  see,  under  the  circumstances,  that  it  was  the  duty  of 
the  railway  people  to  whistle,  nor  do  I  see  that  it  was  the  duty  of  the 
man,  who  was  obviously  there  for  the  purpose  of  unlocking  the  carriage 
gates  when  necessary,  to  warn  everybody  that  came  across.  If  on 
the  one  hand  it  is  said  that  a  person  crossing  might  reasonably  look 
for  warning  if  a  train  was  coming,  on  the  other  hand  the  answer  seems 
to  be  that  the  gate  keeper  might  reasonably  rely  on  a  person's  looking 
up  and  down  the  line  to  see  if  a  train  was  coming  before  crossing." 

IV.  POSITION  OF  CROSSING  GATES. 
I.  In  General. 

A  traveler  approaching  a  crossing  guarded  by  gates  is  not  required 
to  exercise  the  same  vigilance  in  looking  and  listening  as  when  the 
approaches  are  not  so  guarded.  Bond  v.  New  York,  C.  &  H.  R.  R. 
Co.,  52  N.  Y.  S.  R.  637,  23  N.  Y.  Supp.  450,  69  Hun  476. 

While  the  fact  that  the  safety  gates  which  should  be  closed  in  case 
of  danger,  are  standing  open,  does  not  relieve  a  traveler  on  the  highway 
from  the  duty  of  exercising  care,  it  is  a  fact  for  the  consideration  of  the 
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jury  in  determining  whether  he  exercised  care  according  to  the  circum- 
stances in  attempting:  to  cross  the  tracks.  Roberts  c.  Delaware  A  H. 
Canal  Co.,  177  Pa.  St.  183,  35  AH.  723, 

The  rule  requiring1  one  about  to  cross  a  railroad  "to  stop,  look  and 
listen, "  applies  to  crossings  in  cities  and  towns  as  well  as  the  country, 
and  it  is  so  even  where  safety  gates  are  maintained,  and  are  up.  Green- 
wood v.  Philadelphia,  W.  A  B.  R.  Co.,  124  Pa.  St.  572,  17  Atl.  188. 
In  this  case  it  is  said  in  the  opinion  :  "I  do  not  understand  the  law 
to  be  that  when  a  railroad  company  adopts  safety  gates  or  any  other 
appliance  for  the  protection  of  the  public  that  the  public  are  thereby 
absolved  from  the  duty  of  taking  any  care  of  themselves.  Conceding 
that  the  company  was  required  to  take  extra  precaution  by  reason  of 
the  gates  being  out  of  order,  yet,  the  plaintiff  was  also  bound  to  do  his 

Start.  He  has  no  riirht  to  omit  the  ordinary  precaution  when  approach- 
ng  a  railroad  crossing  merely  because  he  finds  the  gates  up.  Machinery 
of  all  kinds  is  liable  to  get  out  of  order,  and  may  do  so  just  at  the  criti- 
cal moment  of  the  approach  of  a  train.  In  all  such  cases  the  safety  of 
the  traveling  public  requires  that  each  party  shall  be  held  to  the  exer- 
cise of  due  care." 

Ordinarily  one  approaching  a  crossing  must  both  look  and  listen  for 
trains ;  but  this  duty  maybe  modified  by  circumstances,  such  aa  the 
fact  that  gates  maintained  at  the  crossing  are  open. 

But  the  fact  that  they  are  open  does  not  relieve  the  traveler  from 
taking  proper  precautions  for  his  own  safety.  It  is  still  his  duty  to  be 
on  the  lookout  for  danger  and  to  exercise  the  same  care  that  a  man  of 
ordinary  prudence  would  exercise  under  the  same  conditions.  Shultz 
V.  New  York,  C-  A  H.  R.  R.  Co.,  69  Hun  (N.  Y.)  515,  53  N.  Y.  S.  R.  149, 
23  N.  Y.  Supp.509. 
2.  Right  to  Rely  upon  Open  Gates  or  Absence  of  Flagman. 

Where  it  is  the  custom  of  a.  railway  to  keep  gates  or  a  flagman  at  a 
dangeroua  crossing-,  the  raised  gates  or  the  absence  of  the  flagman,  to 
a  traveler  to  whom  the  custom  is  known,  is  an  assurance  of  safety,  and 
an  implied  invitation  to  make  the  crossing,  upon  which  he  may  to  some 
extent,  but  not  entirely,  rely  and  act,  within  reasonable  limitations, 
that  it  is  safe  for  him  to  go  upon  the  crossing.  The  extent  to  which 
he  may  rely  on  such  assurance  is  a  question  of  fact,  unless  it  conclu- 
sively appears  that  he  relied  exclusively  thereon.  Woehrle  v.  Minn. 
Transfer  Ry.  Co.  (Minn.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  529. 

Deceased  and  two  companions,  one  of  whom  owned  and  drove  the 
team,  approached,  very  slowly,  in  an  open  wagon,  a  level  crossing  of 
defendant's  railroad.  It  was  about  ten  o'clock,  on  a  starlight  night. 
When  about  three  hundred  and  fifty  feet  from  the  crossing,  a  locomo- 
tive whistle  was  heard,  but  no  bell  was  heard  by  them  at  any  time. 
Another  railroad  passed  In  the  immediate  neighborhood  ;  and  deceased 
and  his  companions  could  not  tell,  from  the  sound  of  the  whistle,  upon 
which  road  the  train  was.  The  team  moved  on  without  stopping,  and 
almost  immediately  upon  reaching  the  crossing  a  collision  took  place, 
by  which  two  or  three  of  the  men  were  instantly  killed.  The  approach 
to  the  crossing  was  upon  a  slightly  descending  grade,  and  the  view  of 
the  track  was  almost  entirely  obstructed  by  houses  and  other  structures. 
Gates  had  been  constructed  at  the  crossing ;  but  they  had  been  left  open, 
and  the  flagman  had  left  them  for  the  night :  held,  that  the  jury 
might  have  inferred  that  the  travelers  looked  and  listened  after  hearing 
the  whistle  ;  that  there  was  evidence  of  negligence  on  the  part  of  the 
railroad  company  in  running  the  train  at  a  rate  greater  than  the  statu- 
tory rate;  and  in  leaving  the  gates  open,  thus  inviting  persons  to  cross; 
and  that  plaintiff  was  entitled  to  recover.  State  v.  Boston  A  Maine  R. 
Co..  80  Me.  430,  35  Am.  *  Eng.  R.  Cas.  356. 
8.  Act  of  Raising  Gates. 

In  Sharp  v.  Glushing,  96  N.  Y.  676,  19  Am.  A  Eng.  R.  Cas.  372,  the 
court  said  in  delivering  the  opinion  :  "We  think  the  case  as  to  plaintiff's 
negligence  was  properly  submitted  to  the  jury.  He  looked  both  ways, 
and  whether,  under  all  the  circumstances,  he  should  have  looked  again 
or  continued  to  look,  was  for  the  jury  to  determine.    The  raising  of  the 
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gate  was  a  substantial  assurance  to  htm  of  safety,  just  as  significant,  as 
if  the  fjateman  had  beckoned  to  him  or  invited  him  to  come  on,  and 
that  any  prudent  man  would  not  be  influenced  by  it,  is  against  all 
human  experience.  The  conduct  of  the  gateman  cannot  be  ignored  in 
passing  upon  plaintiff's  conduct,  and  it  was  properly  to  be  considered 
by  the  jury  with  all  the  other  circumstances  of  the  case." 
4.  Relying  on  Act  of  Gatemsn  in  Raising  Gate  Where  View  Is 
Obstructed. 
In  Conatj  v.  New  York,  N.  H.  &  H.  R.  Co.,  164  Mass.  572,  42  N.  E. 
105,  it  appeared  that  plaintiff  on  reaching  the  crossing  waited  for  the 
keeper  to  raise  the  gate;  that  there  were  several  parallel  tracks,  and  on 
those  nearest  to  plaintiff  were  cars  obstructing  the  view  of  other  tracks ; 
that  after  several  trains  had  passed,  the  keeper  raised  the  gates,  and 
another  vehicle  crossed  ahead  of  plaintiff,  and  plaintiff,  while  crossing, 
after  having  looked  south  along  the  tracks,  was  struck  by  an  engine 
coming  from  the  north:  held,  that  plaintiff  was  not  guilty  of  contributory 
negligence.  In  this  case  it  is  said  in  the  opinion  :  "A  person  whoia  about 
to  cross  a  railroad  is  not  under  all  circumstances  obliged  to  stop  to  look 
and  listen.  Clark  v.  Railroad  Co.  (Mass.),  41 N.  E.  666.  Acts  of  a  gate- 
man  or  signalman  which  tend  to  mislead  a  traveler  into  the  belief  that 
he  may  cross  with  safety,  and  invitations,  express  or  implied,  are  to  be 
taken  into  account  in  determining  whether  an  attempt  to  cross  is  neg- 
ligent. Warren  V.  Railroad  Co.,  8  Allen  227,  231;  Sweeny  v.  Railroad  Co., 
10  Allen  368,  377;  Bayley  v.  Railroad  Co.,  125  Mass.  62  ;  Johanson  v. 
Railroad  Co.,  153  Mass.  57,  26  N.  B.  426  ;  Merrigan  v.  Railroad  Co.,  154 
Mass.  189.  28 N.  E.  149;  Livermore  v.  Railroad  Co.,  163  Mass.  132,  39  N. 
E.  789;  Clark  v.  Railroad  Co.,  ubi  supra." 

6.  May  Assume  That  Speed  Will  Not  Be  Excessive  if  Gatea  Are  Open. 
Where  a  statute  prohibits  a  railway  company  from  running  a  train 
across  a  highway  in  a  populous  part  of  the  town,  at  a  speed  greater 
than  a  certain  specified  rate,  unless  the  parties  operating  the  railroad 
maintain  a  flagman  or  a  gate  at  the  crossing,  the  fact  that  such  a  gate 
has  been  left  open  and  unattended,  gives  persona  traveling  across  the 
line  the  right  to  expect  that  a  train  will  not  pass  the  crossing  at  a  speed 
greater  than  the  statutory  rate,  besides  being  evidence  that  a  train  is 
not  presently  due  or  expected.  State  v.  Boston  &  M.  R.  Co.,  80  Me.  430, 
35  Am.  &  Eng.  R.  Cas.  356.  In  this  case  it  is  said  in  the  opinion  ; 
"The  counsel  for  the  defendants  contends  that  the  standing  arms  indi- 
cating open  gates  should  not  be  regarded  as  any  signal,  or  a  sufficient 
signal,  of  safety,  at  any  crossing  where  the  law  does  not  require  gates 
to  be  maintained.  At  this  place  the  gatea  were  erected  by  the  volun- 
tary Act  of  the  company.  But  it  is  not  a  fair  construction  of  the  statute 
to  say  that  it  does  not  require  gates  to  be  maintained,  or  a  flagman  to 
be  present,  at  all  grade  crossings,  as  to  trains  moving  more  rapidly  at 
such  places  than  six  miles  an  hour.  And  while  a  neglect  of  the  com- 
pany to  perform  its  duties  does  not  excuse  the  traveler  in  a  neglect  of 
the  duties  and  degree  of  care  which  the  law  imposes  on  him,  still,  in 
making  his  calculation  for  crossing  a  railroad  track  safely,  he  is  often 
justified  in  placing  some  reliance  on  a  supposition  that  the  company 
will  perform  the  obligation  resting  on  it,  where  there  is  no  indication 
that  it  will  do  the  contrary.  If  the  gatea  were  open  and  the  crossing 
unattended  by  a  flagman,  then  these  persons  had  a  right  to  accept  the 
fact  aa  some  evidence  that  the  train  would  not  attempt  to  pass  the  cross- 
ing at  a  faster  speed  than  six  miles  an  hour.  Of  course,  full  reliance 
cannot  always  be  placed  on  an  expectation  that  a  railroad  company  will 
perform  its  duties,  when  there  is  any  temptation  to  neglect  them,  because 
experience  teaches  ns  that  it  would  not  be  practicable  to  do  so.  But 
such  an  expectation  has  some  weight  in  the  calculation  of  chances, 
greater  or  leaa  according  to  circumstances." 
S.  Ignorance  of  Custom  Not  to  Operate  Gates  on  Sunday. 

A  yonng  lady  was  driving  on  Sunday,  having  the  rear  seat  of  the 
carriage,  with  her  sister  on  the  front  seat,  who  did  the  driving.  She 
was  injured  by  a  collision  at  a  crossing,  where  gates  were  maintained, 
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but  which  were  not  operated  on  Sunday  ;  hut  plaintiff  had  no  knowledge 
of  this  fact :  held,  that  the  question  of  her  contributory  negligence  in 
failing  to  keep  a  lookout  for  trains  was  for  the  jury.  McCaffrey  v,  Del- 
aware ft  H.  Canal  Co.,  16  N.  Y.  Supp.  495,  41  N.  Y.  S.  R.  221,  62  Hun 
618. 

7.  Struck  by  Descending  Gate. 

The  plaintiff,  at  the  railway  crossing  of  a  city  street,  was  struck  by  a 
descending  safety 'gate,  as  she  reached  the  end  of  the  crossing,  and  wu 
severely  hurt.  The  gates  were  open  when  she  began  to  cross,  and  she 
failed  to  notice  the  lowering  of  the  gates  before  she  was  struck.  The 
gateman  did  not  see  her,  but  there  was  no  obstruction  to  his  view  of  her 
while  crossing.  On  the  trial  of  the  action  against  the  company,  motions 
to  nonsuit  and  to  direct  a  verdict  were  made  and  denied:  held,  on 
review,  that  the  question  of  the  gateman's  negligence  was  for  the  jury; 
also  that  in  view  of  the  fact  that  the  open  gate  was  an  invitation  to  the 
plaintiff  to  cross,  and  that  notwithstanding  this  it  was  still  her  duty  to 
look  and  listen  for  trains,  and  to  extend  her  observation  to  approaching 
vehicles  and  to  the  safety  of  her  path,  the  question  of  contributory  neg- 
ligence, in  failing  to  look  further  at  the  gates,  was  properly  submitted 
to  the  jury.  Smith  v.  Atlantic  City  R.  Co.  (N.  Y.),  22  Am.  ft  Eng. 
R.  Cas.,  N.  S.,268. 

8.  Open  Gate*,  Absence  of  Flagman,  and  Knowledge  of  Approach  of 

Train— Contributory  Negligence. 
One  approaching  a  railroad  crossing,  the  bars  of  which  were  up  and 
the  flagman  absent,  attempted  to  cross  before  a  train  of  whose  approach 
be  was  aware,  and  was  struck  by  it  and  injured :  held,  that  he  was  guilty 
of  such  contributory  negligence  as  to  prevent  a  recovery  of  damages  for 
his  injuries.  Walker  v.  Kinnare  (C.  C.  A.),  6  Am.  ft  Eng.  R.  Cas.,  N. 
S.,  63.  In  this  case  it  is  said  in  the  opinion  :  "We  also  assume  that, 
when  McMullen  approached  this  crossing,  the  gates  were  up,  and  that 
no  flagman  wasstationed  there,  to  give  warning  of  approaching  engines 
or  care  or  of  impending  danger,  and  that  this  was  an  invitation  to  him 
to  go  upon  the  crossing,  and  an  assurance  to  him  that  no  danger  was 
impending,  All  this,  however,  did  not  absolve  McMullen  from  the  duty 
of  care  proportioned  to  his  surroundings  and  situation." 

V.  OBSTRUCTING  TRAINS. 


Where  a  person  on  the  highway  finds  the  crossing  obstructed  by  a 
freight  train,  with  the  engine  attached,  and  attempts  to  climb  over  the 
bumpers  and  pass  between  the  cars,  with  the  assurance  of  a  brakeman 
that  the  train  will  not  start  for  some  time  and  that  he  can  safely  do  so, 
he  is  guilty  of  such  contributory  negligence  as  will  defeat  a  recovery 
for  an  injury  received  by  the  train  being  suddenly  started  without  sig- 
nals. Renner  v.  Northern  Pac.  R.  Co.,  46  Fed.  344.  In  this  case  it  is 
said  in  the  opinion  :  "Is  a  person  traveling  in  a  public  street,  and  find- 
ing it  obstructed  by  a  freight  train  at  a  full  stop,  to  which  a  locomotive 
is  attached,  and  being  informed  by  a  brakeman  on  the  train  that  he 
can  safely  climb  over  the  bumpers,  and  pass  between  the  connected 
cars,  as  the  train  will  remain  stationary  for  a  considerable  time,  who, 
relying  upon  such  assurance,  does  attempt  to  so  climb  over  the  train, 
and  white  in  the  act  suffers  an  injury  by  reason  of  the  train  being 
started  suddenly,  and  without  previous  warning  being  given  either  by 
ringing  of  the  bell  or  sounding  the  whistle,  guilty  of  such  contributory 
negligence  as  to  preclude  him  from  recovering  damages  for  such  injury, 
in  an  action  against  the  company  to  which  the  train  belongs?  This 
question  is  raised  by  a  demurrer  to  the  complaint  in  this  action.  It  is 
a  question  upon  which  there  is  a  conflict  of  authority.  The  following 
decisions  cited  by  the  defendant's  counsel  sustain  them  in  maintaining 
the  affirmative  :  Railroad  Co.  v.  Pincbin,  112  lod.  592,  13  N.  E-  677,  35 
Am.  ft  Eng.  R.  Cas.  383  ;  O'Mara  v.  Canal  Co.,  18  Hun  192 ;  2  Lacey 
Dig.  R.  Dec.  770 ;  and  Andrews  V.  Railroad  Co.  (Ga.),  12  S.  E.  213. 
There  are  also  other  cases  similar  in  character,  though  not  based  upon 
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the  identical  facts  in  this  case,  which,  by  analogy,  support  their  posi- 
tion. Among  others,  the  following  may  be  cited :  Smith  v.  Railroad  Co., 
55  ;owa  33,  7  N,  W.  398;  Dahlstrom  v.  Railroad  Co.  (Mo.),  8  S.  W. 
777  ;  and  Lewis  v.  Railroad  Co.,  38  Md.  588.  The  contrary  view  is  sup- 
ported by  the  following1  text-books  and  decisions :  2  Shear.  &  R.  Neg- 
§  479;  Nichols  v.  Railroad  Co.  83  Va.  99,  5  S.  E.  171  ;  Railroad  Co.  v. 
Sykes,  %  111.  162 ;  and  Mclntyre  P.  Railroad  Co.,  37  N.  Y.  287." 
2  Passing  through  Obstructing  Train  by  Direction  of  Brakeman 
Where  Danger  Obvious. 
The  directions  of  a  brakeman  to  a  person  to  pass  through  a  train 
standing  on  a  highway  will  not  justify  him  in  attempting  to  pass  be- 
tween the  cars  where  the  danger  is  obvious.  Lake  Shore  &  M.  S.  R. 
Co.  v.  Pinchin,  35  Am.  &  Eng.  R.  Cas.  428,  112  Ind.  592,  11  West.  247, 
13  N.  E.  677. 

3.  Woman  Injured  In  Jumping  Down  from  Obstructing  Train — Obvious 

Danger. 
Plaintiff  and  her  husband,  who  were  about  sixty  years  of  age,  were 
passing  along  the  principal  street  of  La  Cygue,  which  is  crossed  by  a 
railroad  track.  Upon  reaching  the  crossing  they  found  the  street 
blocked  by  a  train  of  freight  cars.  Plaintiff's  husband  went  to  the 
north  end  of  the  train  in  search  of  a  safe  crossing,  but  finding  a  num- 
ber of  cars  standing  on  the  siding  returned  to  the  crossing  and  waited 
for  the  opening  or  departure  of  the  train  fifteen  minutes,  when  one  of 
the  trainmen,  of  whom  plaintiff  inquired  how  long  the  train  would 
remain  there,  replied,  "A  good  while,"  and  suggested  to  them  to  climb 
over  the  train.  Instead  of  going  around  the  train  or  waiting  for  its 
departure  they  acted  upon  this  suggestion  and  climbed  over  a  coal  car 
in  the  train,  and  the  plaintiff,  in  jumping  or  getting  down  on  the  oppo- 
site side  of  the  train,  struck  her  foot  against  a  tie  of  the  track,  which 
was  in  proper  position,  and  broke  one  of  the  bones  of  her  leg:  held, 
that  her  attempt  to  climb  over  the  train  under  the  circumstances 
amounted  in  law  to  contributory  negligence,  and  the  direction  of  the 
trainman  to  cross  over  the  train  did  not  -justify  her  in  encountering  so 
obvious  a  danger.  Howard  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.,  37  Am. 
4  Eng.  R.  Cas.  552,  41  Kan.  403,  21  Pac.  267.  In  this  case  it  is  said  in 
the  opinion  :  "The  fact  that  the  conductor  or  brakeman  directed  her  to 
climb  over  the  train  will  not  justify  her  in  encountering  a  known  dan- 
ger  of  so  perilous  a  character.  It  may  be  doubted  whether  it  is  within 
the  scope  of  employment  of  these  employees  to  direct  persona  traveling 
Along  a  street,-  not  connected  with  the  train  or  the  service  of  the  com- 
pany ;  but,  whatever  may  be  the  rule,  the  direction  of  the  employee  is  no 
excuse  for  the  rash  act,  where  the  danger  was  so  obvious  to  the  plain- 
tiff." 

4.  Crossing  near  Obstructing  Train  at  Flagman's  Invitation. 
Plaintiff,  driving  a  gentle   horse,  followed  other   vehicles   across  a 

railroad  track,  at  the  invitation  of  the  flagman,  when  a  train  was 
obstructing  all  but  about  fourteen  feet  of  the  crossing  :  held,  that  the 
question  of  his  contributory  negligence  was  for  the  jury.  Chicago  A 
N.  W.  Ry.  Co.  v.  Prescott  (C.  C.  A.),  59 Fed.  237. 

5.  Passing  between  Sections  of  Train  by  Direction  of  Brakeman. 

A  freight  train  which  lay  on  a  crossing  was  cut  in  two,  and  as  plain- 
tiff attempted  to  pass  between  the  cars  he  was  injured  by  a  sudden 
movement  of  one  of  the  sections  without  warning.  He  testified  that  a 
brakeman  signaled  him  to  cross,  but  this  was  denied.  The  court 
charged  that  if  he  was  directed  by  the  brakeman  to  cross,  without  hav- 
ing intended  to  do  so,  he  was  entitled  to  recover,  unless  the  risk  of 
injury  was  known  to  him  at  the  time  he  assumed  it,  and  it  was  such  as  a 
prudent  man  would  not  have  taken :  held,  no  error.  Eddy  v.  Powell, 
49  Fed.  814,  4  U.  S.  App.  259, 1  C.  C.  A.  448. 

6.  Trespasser  Induced  to  Pass  through  Train  by  Statements  of  Brake- 

A  railroad  company  Is  liable  even  to  a   trespasser  for  injury  received 
2  R  R  R— 23 
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bj  tbe  latter  by  reason  of  a  movement  of  thecarm  while  he  ia  attempting 
to  pass  through  them  in  order  to  reach  hU  destination,  if  he  wan  induced 
to  make  such  attempt  by  the  assurance  of  a  brakeman  on  the  train  that 
he  might  pass  through  without  danger.  Scott  v.  St.  Louts,  K.  A  N.  W, 
R.  Co.  (Iowa),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  63. 

A.  R.  Y. 

Perez  v.  San  Antonio  &  A.  P.  Ry.  Co. 

{Court  of  Civil  Appeals  of  Texas,  Feb.  19, 1901.) 

[67  S.  W.  Rep.  137.] 

Employers' Liability  Act — Liability  for  Negligent*  of  Fallow  Servant  in 
Operating  Hand  Car.* 
Under  Sayles'  Ann.  Civ.  St.  art.  4S60f,  providing  that  every  rail- 
road corporation  shall  be  liable  for  all  damages  sustained  by  any 
employee  thereof,  while  engaged  in  operating  its  cars,  by  reason  of 
the  negligence  of  any  other  employee,  irrespective  of  the  fact  that 
such  employees  were  fellow  servants,  where  plaintiff's  Intestate  was 
thrown  from  a  hand  car,  which  he  was  assisting  to  operate,  and 
killed,  by  the  sudden  stopping  of  the  car  by  a  fellow  servant,  an 
instruction  that  if  the  jury  believed  the  brake  was  not  applied  under 
the  order,  direction,  or  signal  of   the   foreman,   then  plaintiff  cannot 


Contributory  Negligence — Instructions. 

A  requested  charge    that   if    deceased   did   not   fall  off  the  car,  but 
voluntarily  jumped  off,  then  he  waa  guilty  of  contributory  negligence 
or  suicide,  and  plaintiff  could  not  recover,  was  an   invasion  of   the 
province  of  the  jury,  and  was  improperly  given. 
8am  e—  Pleading. 

Where,  in  an  action  against  a  railroad  company  for  negligence 
causing  the  death  of  plaintiff's  intestate,  contributory  negligence 
was  not  pleaded,  it  was  error  to  submit  that  issue  to  the  jury. 

Appeal  from  district  cowl,  Bee  county;  Jas.  C.  Wilson, 
Judge. 

Action  by  San  Juana  Perez  against  tbe  San  Antonio  & 
Aransas  Pass  Railway  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

Dougherty  &  Dougherty,  for  appellant. 

Proctors,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  appellant  to  recover 
damages  in  the  sum  of  $10,000  alleged  to  have  accrued 
through  the  negligent  killing  of  Esteven  Perez,  her  son.  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  for  appellee. 

The  allegations  as  to  negligence  were  as  follows:  "Plain- 
tiff alleges  that  heretofore,  to  wit,  on  or  about  the  3d  day  of 
November,  1900,  deceased,  Esteven  Perez,  was  in  the  em- 
ploy of  defendant  company  as  a  section  hand  on  defendant's 
line  of  railway  in  Bee  county,  Texas,  on  section  known  as 
'Section  No.  70,'  under  the  direction  and  supervision  of  one 
August  Kessler,  an  employee  of  defendant  company,  as  a  sec- 
tion foreman,  and  in   charge   of  the   section  gang  in  which 

*As  to  the  application  and  construction  of  such  statutes,  see  note, 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  702  et  seq. ;  5  Rap.  &  Mack's  Dig.  709 
«t  seq. 
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Esteven  Perez  was  employed,  and  that  said  Kessler  bad  the 
control,  management,  and  direction  of  said  section  gang;  that 
on  said  date  of  November  3,  1900,  said  Esteven  Perez, 
together  with  three  other  section  hands,  under  the  direction 
of  said  Kessler,  were  propelling  a  hand  car  along  the  defend- 
ant's line  of  railway  at  a  rapid  rate,  in  the  due  performance 
of  the  dnties  of  their  employment,  when  suddenly  said  Kessler 
negligently,  and  without  exercising  any  care,  and  without 
warning  the  deceased,  applied  the  brake  so  suddenly  and 
violently  as  to  cause  said  car  to  check  its  speed  and  stop  it 
almost  immediately,  thereby  causing  the  said  Esteven  Perez, 
who  was  exercising  ordinary  care,  to  be  thrown  on  said  car; 
that  the  said  Esteven  Perez  was  thrown  ahead  of  said  car,  and 
said  car  ran  over  and  across  his  body,  inflicting  upon  him  such 
injuries  that,  as  the  result  of  the  same,  Esteven  Perez  died  on 
said  November  3,  1900;  that  said  negligence  of  defendant,  its 
agents  and  employees,  as  aforesaid,  was  the  proximate  cause 
of  deceased's  injuries  and  death;  that  had  defendant,  its 
agents  and  employees,  exercised  ordinary  care  in  checking  the 
speed  or  stopping  the  said  car,  said  injuries  would  not  have 
occurred." 

The  evidence  established  that  deceased,  in  company  with 
his  fellow  sectionmen  and  a  foreman,  was  on  a  hand  car  going 
to  a  place  on  the  railroad  to  perform  certain  labor ;  that  while 
en  route,  while  descending  a  hill  at  a  rapid  rate,  a  signal  was 
given  the  man  who  handled  the  brake  to  stop  the  car.  This 
he  did  with  such  suddenness  that  deceased,  who  was  at  the 
handles,  assisting  in  propelling  the  car,  either  fell  or  was 
thrown  off,  and  injured  so  badly  that  death  resulted.  The 
evidence  established  that  the  foreman  gave  the  signal  in  the 
ordinary  way  for  the  car  to  stop  immediately,  and  the  only 
premise  upon  which  to  base  negligence  upon  bis  part  would 
be  that  he  should  not  have  given  a  signal  to  stop  immediately 
when  the  car  was  moving  at  the  rapid  rate  it  was  on  a  down 
grade.  If  the  fall  of  deceased  was  the  result  of  the  negligence 
of  the  foreman,  it  was  the  negligence  of  appellee;  bat  if  it 
was  the  result  of  the  negligence  of  Frank  Trebble,  who  was 
the  fellow  servant  of  deceased,  the  railway  company  would  not 
be  liable,  unless  it  is  rendered  liable  by  the  act  of  June  18, 
1897,  being  now  article  456of,  Sayles'  Ann.  Civ.  St.  In  that 
article  it  is  provided:  "Every  person,  receiver,  or  corpora- 
tion operating  a  railroad  or  street  railway  the  line  of  which 
shall  be  situated  in  whole  or  in  part  in  this  state,  shall  be  lia- 
ble for  all  damages  sustained  by  any  servant  or  employee 
thereof  while  engaged  in  the  work  of  operating  the  cars, 
locomotives  or  trains  of  such  person,  receiver  or  corporation, 
by  reason  of  the  negligence  of  any  other  servant  or  employee 
of  each  person,  receiver  or  corporation,  and  the  fact  that 
snch  servants  or  employees  were  fellow  servants  with  each 
other  shall  not  impair  or  destroy  such  liability."  The  law 
quoted  has  not  been  judicially  construed  in  Texas,  and  the 
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questions  involved  are  ones  of  first  impression  in  the  courts 
of  the  state.  Prior  to  the  enactment  of  the  law  in  question 
the  common-law  rale  prevailed,  that  the  master  was  not  liable 
for  the  negligence  of  the  fellow  servant;  and  to  destroy  this 
rale,  and  to  afford  protection  to  railroad  employees  operating 
trains,  locomotives,  and  cars,  was  the  intent  and  purpose  of 
the  lawmakers.  Similar  laws  had  been  enacted  in  various 
states  of  the  American  Union,  and  they  are  usually  justified 
and  defended  on  the  ground  that  peculiar  perils  snrronnd  the 
employees  of  railroad  companies  while  engaged  in  the  dan- 
gerous work  of  operating  trains,  cars,  and  locomotives,  and 
that  they  are  totally  unable  to  protect  themselves  against  the 
negligence  of  their  co-employees.  Speaking  of  the  reasons  for 
enacting  such  laws,  it  was  said  by  the  supreme  court  of 
Minnesota  in  the  case  of  Benson  v.  Railway  Co.,  jj  N.  W. 
798,  74  Am.  St.  Rep.  744:  "These  considerations  apply  to 
those  operating  or  riding  upon  hand  cars  as  well  as  to  those 
operating  or  riding  upon  any  other  railroad  cars, — not  to  the 
same  degree,  perhaps,  as  to  dangers  connected  with  the 
motive  power  of  the  car  operated  or  ridden  upon,  but  to 
an  even  greater  extent  as  to  dangers  resulting  from 
the  negligence  of  those  operating  or  running  other  cars, 
trains,  or  engines.  In  short,  operating,  running,  or  riding 
upon  hand  cars  is  within  the  mischief  of  the  statute,  and  there 
is  apparently  no  good  reason  why  the  legislature  should  have 
excluded  it."  Discussing  the  same  question,  the  supreme 
court  of  Alabama,  in  the  case  of  Railroad  Co.  v.  Crocker,  11 
South.  262,  said:  "Such  cars  are  used  in  the  ordinary  busi- 
ness of  railroads.  Employees  who  ride  upon  them,  or  who, 
in  the  discharge  of  duties  on  or  near  to  tracks  over  which  they 
are  propelled,  are  liable  to  be  injured  in  consequence  of  the 
negligent  handling  of  them.  *  *  *  It  is  not  necessary  that 
the  cars  be  connected  in  any  way  with  a  locomotive,  or  with 
other  cars  forming  a  train;  and  we  find  nothing  in  the  statute 
to  indicate  that  snch  a  car  must  be  made  to  be  drawn  by  a 
locomotive,  or  to  form  a  part  of  a  train.  If  the  car  is  adapted 
to  the  rails  of  a  railroad,  and  is  used  in  the  business  of  rail- 
roads, we  think  that  it  is  none  the  less  within  the  meaning  of 
the  word  as  used  in  the  statute  because  it  is  made  to  be  pro- 
pelled by  hand." 

There  are  decisions  of  other  states  in  perfect  consonance 
with  the  foregoing  rulings,  and  we  have  not  been  cited  to,  nor 
have  we  found,  any  opinion  in  opposition  to  them.  In  com- 
mon acceptation,  and  under  the  definitions  in  the  standard 
lexicon  of  the  country,  the  word  "car"  signifies  any  vehicle 
adapted  to  the  rails  of  a  railroad,  and  would  embrace  in  its 
meaning  a  hand  car  as  well  as  a  freight  or  passenger  car.  It 
follows  that,  if  deceased  and  his  fellow  servants  at  the  time 
of  his  death  were  engaged  "in  the  work  of  operating"  the 
hand  car  of  the  railway  company,  the  latter  would,  under  the 
statute,  be  liable  in  damages  if  the  death  of  deceased  resulted 
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from  the  negligence  of  his  fellow  servants,  or  either  of  them. 
The  word  "operate,"  as  used  in  the  statute,  signifies  "to  per- 
form a  work  or  labor;  to  put  into,  or  continue  in,  operation 
or  activity;  to  work;  as  to  operate  a  machine."  If  the  sec- 
tionmen  were  working  the  handles  of  the  hand  car  in  such  a 
manner  as  to  apply  the  power  to  hand  car  for  the  purpose  of 
moving  it,  they  were  "engaged  in  the  work  of  operating"  it. 
The  operation  of  the  hand  car  was  not  the  chief  labor  for 
which  they  were  employed,  but  it  was  connected  with  their 
work,  and,  in  performing  their  work  of  repairing  the  track, 
hand  cars  were  used,  and  were  very  necessary,  to  enable  them 
to  reach  the  field  of  their  work.  In  using  the  hand  car  the 
labor  of  the  sectionmen  was  utilized,  and  it  became  a  part  of 
the  labor  for  which  they  were  employed  to  propel  the  hand 
car  to  and  from  the  place  of  their  labors.  The  statute  does 
not  provide  that  its  provisions  shall  apply  to  those  only  whose 
chief  bnsiness  it  is  to  operate  cars,  nor  that  they  shall  apply 
to  those  employees  only  who  operate  cars  for  the  carriage  of 
freight  or  passengers,  but  it  applies  to  all  who  may  be  engaged 
in  the  work  of  operating  cars.  This  construction  of  the  stat- 
ute is  sustained  by  the  decisions  of  other  states.  In  the  case 
of  Larson  v.  Railroad  Co.,  58  N.  W.  1076,  it  was  held  by  the 
supreme  court  of  Iowa  that  a  section  hand  injured  while  on  a 
hand  car  was  employed  in  the  operation  of  cars,  within  the 
terms  of  a  statute  similar  in  some  respects  to  the  Texas  law. 
The  same  ruling  was  made  in  the  case  of  Haden  v.  Railroad 
Co.  (Iowa)  60  N.  W.  537.  In  the  case  of  Railroad  Co.  v. 
Artery,  137  U.  S.  507,  11  Snp.  Ct.  129,  34  L.  Ed.  747,  the 
Iowa  cases  are  reviewed,  and  it  was  said:  "The  plaintiff  was 
upon  a  moving  car  propelled  by  hand  power.  *  *  *  The 
railway  was  being  used  and  operated  in  the  movement  of  the 
hand  car  quite  as  much  as  if  the  latter  had  been  a  train  of  cars 
drawn  by  a  locomotive.  If  a  single  locomotive  be  on  its  way 
to  its  engine  house  after  leaving  a  train  which  it  has  drawn, 
or  if  it  be  summoned  to  go  alone  for  service  to  a  point  more 
or  less  distant,  and  in  either  case,  by  the  negligence  of  one 
employee  upon  it,  another  employee  is  injured,  the  injury 
takes  place  in  the  use  and  operation  of  the  railway,  under 
section  1307,  quite  as  mnch  as  if  it  takes  place  while  the  loco- 
motive is  drawing  a  train  of  cars."  In  the  case -of  Steffenson 
v.  Railway  Co.  (Minn.)  47  N.  W.  1068,  11  L.  R.  A.  271,  the 
plaintiff,  in  tbe  usual  course  of  his  employment,  was,  with 
other  sectionmen,  passing  over  defendant's  track  on  a  hand 
car  running  at  the  rate  of  about  six  miles  an  hour,  when  it 
became  necessary  to  stop  tbe  car  suddenly;  and,  in  endeavor- 
ing to  stop  it,  one  of  tbe  co-employees  on  the  hand  car  negli- 
gently rushed  or  pushed  against  the  plaintiff,  throwing  him 
from  the  car,  and  he  was  run  over  and  injured.  The  supreme 
court  of  Minnesota  said:  "The  men  whose  business  it  is 
to  keep  the  track  in  repair  for  the  trains  to  run  over — switch- 
men, men  engaged  in  making  up  trains,  and  moving  the  cars 
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back  and  forth  in  the  yard*  and  on  side  tracks— are  all  engaged 
in  operating  the  railroad;  and  they  are  exposed  to  dangers 
peculiar  to  that  business.  Sectionmen,  as  well  as  engineers, 
conductors,  firemen,  and  brakemen,  are  operating  the  railroad. 
They  employ  modes  and  instrumentalities  in  performing  their 
duties  that  are  not  employed  in  any  other  business,  and  what- 
ever dangers  are  incident  to  the  employment  of  sncb  modes 
and  instrumentalities  are  to  be  regarded  as  peculiar  to  their 
business.  The  employment  of  hand  cars  capable  of  a  high 
rate  of  speed,  run  upon  railroad  tracks,  is  peculiar  to  the 
business  of  operating  railroads." 

In  the  main  charge  the  court  proceeded  on  the  theory  that 
appellee  was  liable  if  deceased  came  to  his  death  through  the 
negligence  of  the  servants  or  employees  of  appellee,  but  in  a 
special  charge  requested  by  appellee,  and  given  by  the  court, 
the  jury  was  instructed  as  follows:  "Even  if  you  believe 
from  the  evidence  that  the  said  Esteven  Perez  was  thrown 
from  the  hand  car  by  the.  negligent  application  of  the  brake, 
yet  if  you  further  believe  from  the  evidence  that  the  brake 
was  not  applied  under  the  order,  direction,  or  signal  of  the 
foreman,  Kessler,  then  plaintiff  cannot  recover  in  this  case." 
This  charge  was  not  only  in  conflict  with  the  charge  of  the 
court,  but  it  made  the  recovery  of  appellant  depend  upon  a 
signal  given  by  the  foreman,  which  is  in  conflict  with  the  law 
as  to  the  appellee  being  liable  under  the  circumstances  for  the 
acts  of  a  fellow  servant. 

The  scope  of  the  opinion  of  this  court,  as  applied  to  section- 
men,  extends  do  farther  than  while  they  are  actually  engaged 
in  operating  hand  cars,  and  is  not  intended  to  reach  any  acts 
of  theirs  while  engaged  in  other  work.  The  decision  deals 
with  the  facts  in  this  case,  and  no  others.  In  this  connection 
it  may  be  said  that  we  do  not  think  this  opinion  in  conflict 
with  the  case  of  Long  v.  Railroad  Co.,  57  S.  W.  802,  decided 
by  the  supreme  court  of  Texas.  In  that  case  a  portion  of  a 
section  gang  on  a  hand  car  ran  over  a  member  of  the  same 
gang  who  was  walking  on  the  track,  and  it  was  held  that  the 
latter  was  not  a  fellow  servant  with  those  on  the  car.  This 
was  all  that  was  demanded  by  the  facts  of  the  case,  and,  in 
fact,  all  that  the  opinion  can  be  held  to  have  decided,  although 
it  is  said  in  the  opinion  that,  if  the  injury  had  been  inflicted 
by  one  of  the  employees  working  the  hand  car  npon  another 
engaged  in  the  same  work,  it  would  be  held  that  they  were 
engaged  upon  the  same  work.  That  is  undoubtedly  true,  but 
it  does  not  follow  that  because  they  were  so  engaged,  and 
were  fellow  servants,  the  railway  company  would  not  have 
been  liable  for  an  injury  negligently  inflicted  by  one  upon  the 
other;  and  neither  is  it  so  decided  in  that  opinion.  The 
question  as  to  railways  being  liable  for  the  negligence  of  fel- 
low servants  on  hand  cars  was  not  raised  or  discussed  in  the 
case  of  Railroad  Co.  v.  Maupin,  63  S.  W.  346,  decided  by  the 
court  of  civil  appeals  of  the  Fifth  district. 
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In  a  requested  charge  given  by  the  court,  the  jury  was 
informed  that  if  deceased  "did  not  fall  off  the  hand  car,  but 
voluntarily  jumped  off  the  hand  car,  then  his  act  constitutes, 
in  law,  either  contributory  negligence  or  suicide,  and  plaintiff 
cannot  recover  in  this  case."  The  charge  was  an  invasion  of 
the  right  of  the  jury  to  pass  upon  the  question  of  whether  the 
facts  established  contributory  negligence.  Contributory  neg- 
ligence was  not  pleaded,  and  it  is  the  rule  in  Texas  that  con- 
tributory negligence  should  not  be  submitted  unless  presented 
by  plea  and  supported  by  evidence.  Railway  Co.  v.  Johnson, 
go  Tex.  304,  38  S.  W.  520;  Oil  Co.  v.  Jarrard,  91  Tex.  289,  43 
S.  W.  959- 

We  conclude  that  our  former  opinion  should  be  withdrawn, 
a  rehearing  granted,  and  the  jndgment  of  the  district  court 
reversed,  and  the  cause  remanded. 


Louisville  &  N.  R.  Co.  v.  Banks. 

(Supreme  Court  of  Alabama,  Feb.  10, 1002.) 

[31  So.   Rep.  573.] 

Employes  Killed  on  Track— Negligence  of  Engineer— Question  for  Jury. 

In  an  action  for  the  death  of  a  railroad  employee  who  was  run  down 
by  a  yard  engine,  the  engineer,  corroborated  by  the  only  other  eye- 
witness of  the  accident,  stated  that  decedent  suddenly  sprang  on  the 
track  from  a  safe  place,  and  the  engineer  could  not,  with  the  appli- 
ances at  hand,  stop  in  time  to  prevent  the  injury.  Two  other  engi- 
neers who  testified  expressed  opposite  opinions  as  to  whether, he  could 
or  not:  held,  that  whether  the  engineer  was  guilty  of  negligence  was 
for  the  jury. 
Same— Application  of  Rules  Regulating  Duties  of  Employees. 

In  an  action  for  the  death  of  a  railroad  employee  who  waa  run  down 
by  a  yard  engine,  a  rule  of  the  company  as  to  the  duties  of  its  em- 
ployees when  a  train  is  being  pushed  by  an  engine,  not  counted  on 
specially  in  the  complaint,  is  inadmissible ;  it  being  inapplicable  to 
a  light  engine  moving  in  the  yard  of  defendant,  as  was  the  one  in 
question  at  the  time  of  the  accident. 
Same — Same. 

A  rule  of  the  company  defining  the   proper  position  for  at  least  one 
switchman,  when  riding  on  such  an   engine,   as  being  on  the  front 
thereof,  in  the  direction  it  is  moving,  was  admissible. 
Same — Testimony  of  Engineer  as  to  Whether  His  Engine  Was  Properly 
Managed. 

A  question  propounded  to  the   engineer  as  to  whether  his  engine 
was  wantonly  or  recklessly  propelled   against   decedent  was   properly 
disallowed. 
Same — Opinion  Evidence. 

There  was  no  error  in  refusing  to  allow  the  engineer  to  answer 
whether,  if  a  switchman  had  been  standing  on  the  footboard  of  the 
tender,  his  presence  would  have  prevented  the  engine  from  coming 
in  contact  with  decedent,  as  the  question  called  for  a  conclusion  of 
the  witness,  and  the  effect,  without  more,  of  the  bare  presence  of 
the  switchman  on  the  board. 
Same — Expert  Testimony  as  to  Possible  Cause  of  Accident. 

In  an  action  for  the  death  of  a    railroad    employee,    based    on    the 
alleged  negligence  of  the  engineer   in  charge  of  the  yard  engine  by 
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which  he  waa  killed,  in  failing-  to  stop  after  the   tender  had  struck 
decedent  and  knocked  him  down,  it   waa   competent   to  ask  an  expert 
engineer,  testifying   for    plaintiff,    If   ordinarily    there   is   anything- 
under  a  tender  to  cause  serious  injuries. 
Same — Sams. 

There  being1  evidence  tending  to  show  the  facta  hypothesized,  it 
was  also  competent  to  ask  a  physician,  who  testified  to  the  nature  of 
decedent's  injuries,  if  a  man  of  decedent's  size  had  been  run  against 
with  an  engine,  and  was  knocked  or  fell  down,  and  was  dragged 
along  by  the  footboard  six  inches  from  the  ground,  and  got  behind 
it,  and  was  dragged  further,  whether  that  sort  of  treatment  would 
have  caused  the  injuries  described. 

Same— Liability   as   Affected  by  Speed  in    Violation  of  Ordinance—In- 
structions— Harmless  Error. 

In  an  action  for  the  death  of  a  railroad  employee  who  waa  run  down 
by  a  yard  engine,  error,  if  any,  in  the  introduction  of  an  ordinance 
limiting  the  speed  of  trains  within  the  corporate  limits  of  a  munici- 
pality within  which  the  evidence  tended  most  strongly  to  show  that 
the  injury  did  not  occur,  was  cured  by  an  instruction  that  if  the  jury 
believed  evidence  introduced  as  to  the  boundary  line,  and  that  the 
engine  struck  decedent  beyond  the  line  testified  to,  the  ordinance 
should  be  disregarded. 
Action  for  Wrongful  Death— Evidence— Size  of  Decedent's  Family  * 

In  an  action  for  a  wrongful  death,  there  was  no  error  in  allowing 
the  widow  of  decedent  to  testify  that  the  size  of  his  family  was  her- 
self and  a  child. 

Employee  Killed  on  Track — Negligence  of  Engineer  after  Discovery  of 
Decedent's  Peril—  Instructions. 

In  an  action  for  the  death  of  a  railroad  employee  who  was  run  down 
by  a  yard  engine,  the  jury  were  instructed  that  if  the  engineer  saw 
the  peril  of  decedent,  and  negligently  failed  to  use  all  the  means  at 
his  command  to  save  him  from  injury,  they  should  find  for  plaintiff, 
unless  they  further  found  that  decedent,  after  he  became  conscious 
of  his  danger,  was  not  free  from  negligence  in  attempting  to  save 
himself:  held  erroneous,  in  that  it  failed  to  postulate  that  the  negli- 
gence of  the  engineer  produced  the  injury. 

Appeal  from  circuit  court,  Morgan  county ;  H.  C.  Speake, 
Judge. 

Action  by  John  T.  Banks,  as  administrator  of  the  estate  of 
Joel  Lawrence,  deceased,  against  the  Louisville  &  Nashville 
Railroad  Company,  for  the  wrongful  death  of  plaintiff's 
intestate.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  action  was  brought  by  JohnT.  Banks,  as  administrator 
of  Joel  Lawrence,  deceased,  against  the  Louisville  &  Nash- 
ville Railroad  Company,  to  recover  damages  for  the  alleged 
negligent  killing  of  the  plaintiff's  intestate,  who  was  run 
against  and  killed  by  an  engine  operated  on  the  defendant's 
road,  and  which  was  in  charge  of  Engineer  Ben  McDermott. 
The    complaint  claimed  $20,000  damages. 

The  defendant  pleaded  the  general  issue,  and  by  special 
plea  set  up  the  contributory  negligence  of  the  plaintiff's 
intestate,  and  the  cause  was  trLd  upon  issue  joined  on  these 
pleas.  

*See  Alabama  Min.  R.  Co.  v.  Jones  (Ala. ),  IS  Am.  &  Eng.  R.  Cas., 
N.  8.,  752,  and  note,  759;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  940 
et  seq. ;  IS  Cent.  Dig.  col.  2608  et  seq. 
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Under  the  opinion  on  the  present  appeal,  it  is  not  nec- 
essary for  an  understanding  that  the  facts  of  the  case  should 
be  set  oat  in  detail. 

Upon  the  examination  of  Dr.  Murray,  he  testified  that  he 
was  a  physician  and  surgeon  of  10  years'  experience;  that  he 
was  called  to  see  Joel  Lawrence  after  the  accident,  and  found 
him  in  a  dying  condition;  that  there  was  an  abrasion  on  his 
head  near  the  right  eye;  that  he  did  not  examine  his  body,  as 
he  was  in  a  dying  condition,  and  he  did  not  wish  to  disturb 
him.  The  witness  further  testified  that  "Lawrence's  fore- 
head was  braised  and  had  a  scraped  appearance.  If  he  had 
been  struck  by  a  sloping  tender  of  the  engine,  running  six  miles 
an  hour,  I  don't  think  a  blow  of  that  kind  would  have  caused 
the  injury  he  received."  Upon  being  asked,  if  he  had  been 
dragged  6b  feet,  would  such  an  injury  have  been  caused  ? 
the  witness  answered  that  simply  dragging  would  not  have 
caused  the  injury  unless  Lawrence  had  been  compressed. 
Dnring  the  further  examination  of  the  witness  he  was  asked 
the  following  question:  "I  will  ask  you  to  state  if  a  man  of 
Joe  Lawrence's  size  had  been  run  against  with  an  engine, 
and  knocked  down,  or  fell  down,  and  dragged  along  by  a  foot- 
board six  inches  from  the  ground,  and  got  behind  that  foot- 
board, and  had  been  dragged,  if  that  sort  of  treatment  would 
have  caused  this  sort  of  injury?"  The  defendant  objected  to 
this  question,  because  there  was  no  proof  of  its  being  the 
manner  in  which  the  injury  was  received,  and  because  it  was 
immaterial  and  irrelevant.  The  court  overruled  the  objection, 
and  the  defendant  duly  excepted. 

The  court  at  the  request  of  the  plaintiff,  among  others,  gave 
to  the  jury  the  following  written  charges,  to  the  giving  of 
each  of  which  the  defendant  separately  excepted:  (c)  "If 
you  believe  from  the  evidence  that  Ben  McDermott,  after  he 
saw  the  peril  of  Lawrence,  if  he  so  saw  it,  listlessly  and 
inadvertently  and  negligently  failed  to  resort  to  the  proper  use 
of  all  preventive  means  at  his  command  to  save  Lawrence 
from  injury,  yon  must  find  for  the  plaintiff,  unless  yon  further 
find  that  Lawrence,  after  he  became  conscious  of  his  danger 
was  not  free  from  negligence  in  attempting  to  save  himself 
from  injury."  (h)  "Lawrence  had  a  right  to  presume  that 
McDermott  would  obey  the  rules  of  the  company." 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
his  damages  at  $5,740.  The  defendant  appeals,  and  assigns  as 
error  the  several  rnlings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Thos.  G.  &  Chas.  P.  Jones  and  J.  M.  Falkner,    for  appel- 
lant. 
W.  W.  Callahan  and  E.  W.  Godbey,  for  respondent. 

HARALSON,  J.  1.  The  case  though  simple  as  to  the 
real  facts,  is  distressingly  cambered  with  pleadings,  covering 
some  55  pages  of  the  transcript.     Nearly  everything  attempted 
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was  demurred  to  on  both  sides,  and  after  all,  there  was  no 
judgment  on  any  of  the  demurrers  to  the  counts  of  the  com- 
plaint, to  the  pleas  or  replications.  We  have  a  case  presented, 
therefore,  where  we  must  ascertain  on  what  definite  issues  it 
was  really  tried. 

2.  The  real  facts  stated  concisely  are,  that  Lawrence,  the 
deceased,  was  an  employee  is  the  defendant's  yard  at  Decatur 
or  New  Decatur,  whose  business  it  was  to  make  up  trains; 
that  one  Ben  McDermott  was  the  engineer  in  charge  of  the 
engine  and  tender  which  ran  against  deceased;  that  there 
were  in  the  yard,  the  main  track  and  some  seven  other  side  or 
switch  tracks  on  the  west  side  of  the  main  track;  that  deceased 
was  standing  a  very  few  feet  on  the  east  of  the  main  track, 
with  a  switch  list  in  his  hand,  at  the  time  McDermott  was 
coming  south  down  the  main  line  with  his  engine  and  tender 
attached,  the  tender  running  foremost,  moving  at  the  rate  of 
some  six  miles  an  hour,  and  that  deceased, — as  McDermott 
testified, — when  the  tender  was  in  three  or  fonr  feet  of  him, 
made  a  movement  from  the  place  at  which  he  was  standing, 
which  was  a  safe  one,  towards  the  track  down  which  the 
engine  and  tender  were  coming,  and  ran  and  jumped  on  the 
track;  was  knocked  down  or  fell,  was  caught  under  the  tender 
and  rolled  some  distance  down  the  track.  When  taken  out,  as 
other  evidence  shows,  he  was  so  badly  injured,  he  died  soon 
afterwards. 

The  theory  of  the  complaint  is,  that  the  death  was  not 
caused  by  knocking  deceased  down,  for  as  contended,  his  death 
was  not  caused  by  that  act,  but  came  from  his  afterwards 
being  rolled  over  or  pushed  along  the  track  by  the  moving 
tender;  that  the  engineer  discovered  his  peril  but  failed  to 
reverse  his  engine,  sand  the  track  and  apply  the  brakes  soon 
enough  before  deceased  was  knocked  down  but  not  killed,  and 
by  reason  of  such  failure,  and  a  failure  to  use  preventive 
means  afterwards,  the  deceased  was  dragged  and  fatally 
injured. 

The  complaint  sets  out  in  variant  forms  in  many  counts, 
the  negligence  of  the  defendant's  engineer,  in  his  failure  to 
do  and  observe  this,  that  and  the  other  alleged  duty,  whereby 
the  injury  resulted;  and  the  pleas,  in  extended  form,  set  up 
the  negligence  of  the  deceased  in  leaving  a  place  of  safety  and 
going  upon  the  main  track  in  the  face  of  peril  to  his  life,  in 
consequence  of  which  he  contributed  proximately  to  his  own 
destruction. 

The  plaintiff,  first  denying  the  allegations  of  these  pleas, 
replied  specially:  (2)  "After  said  deceased,  was  by  those  on 
the  engine  observed  on  the  track,  those  in  charge  of  the 
engine,  failed  to  use  all  proper  means  to  stop  the  engine,  and  by 
reason  of  such  failure,  the  said  Joe  Lawrence  met  his  death." 
The  third,  fourth  and  fifth  replications  to  the  pleas  were 
demurred  to,  and  as  appears  by  a  shorthand  rendering,  these 
demurrers  were  sustained.     The  demurrers  must  therefore  be 
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treated  as  waived.  As  to  these  replications  it  may  be  said, 
they  were  of  no  significance  in  the  trial  of  the  cause  and  no 
notice  of  them  may  be  here  taken,  since  all  the  matters  set 
up  in  them  were  tally  gone  over  in  the  evidence  introduced. 

The  sixth  replication,  upon  which  much  stress  is  laid,  was, 
that  "the  said  engineer  after  discovering  the  peril  of  said 
Lawrence,  failed  to  reverse  the  engine,  sand  the  track  and 
apply  the  brakes  until  the  said  Lawrence  was  knocked  down 
but  not  killed,  and  by  reason  of  such  failure,  the  said  Lawrence 
was  dragged  and  fatally  injured. ' '  These  two  replications  (the 
second  and  sixth)  treat  of  no  more  than  simple  negligence. 

The  defendant,  joining  issue  on  the  second  replication, 
rejoined  specially  to  the  sixth,  "that  when  plaintiff's  intestate 
stepped  npon  the  track,  and  between  the  rails  of  the  track  on 
which  said  engine  was,  said  engine  was  so  close  to  said 
Lawrence,  that  defendant's  engineer  could  not  stop  the  same 
by  any  appliances  within  his  power  in  time  to  avoid  hitting 
said  Lawrence."  The  plaintiff  moved  to  strike  this  last 
rejoinder  which  was  granted,  but  the  ruling  is  shown  only  in 
the  judgment  entry  and  not  in  the  bill  of  exceptions,  and  there 
is  no  formal  judgment  rendered,  as  shown,  on  the  motion. 

The  eighth,  tenth,  eleventh  and  twelfth  counts  in  the  com- 
plaint were  framed  to  set  up  wantonness  on  the  part  of  the 
engineer  in  causing  the  death  of  the  plaintiff's  intestate. 
They  were  demurred  to  on  many  grounds  questioning  their 
sufficiency,  but  as  no  judgment  was  rendered  on  the  demurrers, 
they  must  be  treated  as  waived.  We  have  then,  several 
counts  setting  up  simple  negligence,  and  these  four,  intended 
to  set  up  wantonness  on  the  part  of  the  engineer  in  inflicting 
the  injury  on  deceased.  We  have  heretofore  attempted  to 
make  plain  the  necessary  averments  of  wantonness  or  willful- 
ness, or  reckless  indifference  to  probable  consequences,  with 
a  knowledge  and  present  consciousness  that  the  injury  would 
probably  result.  In  Railroad  Co.  v.  Burgess.  119  Ala.  563, 
25  South.  254,  we  said:  "Of  coarse,  an  intent  to  injure  on 
the  part  of  defendant's  employees  is  not  essential  to  liability, 
notwithstanding  contributory  negligence.  It  is  enough  if  they 
exhibit  such  wantonness  and  recklessness  as  to  probable  con- 
sequences as  implies  a  willingness  to  inflict  injury,  or  an 
indifference  as  to  whether  injury  is  inflicted,  though  they 
may  not  have  any  such  affirmative  purpose."  Electric  Co. 
v.  Pinckard,  124  Ala.  372,  26  South.  880.  Again,  to  make  the 
matter  plainer,  if  possible,  it  was  said  in  the  late  case  of 
Railroad  Co.  v.  Brown,  121  Ala.  226.  25  South.  611:  "To 
the  implication  of  willfulness,  or  wantonness,  or  reckless 
indifference  to  probable  consequences,  it  is  essential  that  the 
act  done  or  omitted  should  be  done  or  omitted  with  a  knowl- 
edge and  a  present  consciousness  that  the  injury  would  prob- 
ably result;  and  that  this  consciousness  is  not  to  be  implied 
from  mere  knowledge  of  the  elements  of  the  dangerous  situa- 
tion, for  this  the  party  charged  may  have  and  yet  act  only 
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negligently  and  inadvertently  in  respect  of  the  peril,  bat  it 
mast  be  alleged,  either  in  terms,  that  he  willfully,  or  wan- 
tonly, or  with  reckless  indifference  failed  to  discbarge  the  duty 
resting  upon  him,  or  that  he  was  at  the  time  conscious  that 
his  coarse  would  probably  result  in  disaster."  When  tested 
by  these  rules,  the  counts  referred  to  were  lacking  in  nec- 
essary averment  to  charge  wantonness,  willfulness,  or  reckless 
indifference  to  consequences,  such  as  under  the  rules  above 
stated  amount  to  and  are  the  equivalent  of  wantonness  or 
willfulness.     They  charge  no  more  than  simple  negligence. 

The  case  must  be  here  considered  on  the  counts  in  the  com- 
plaint charging  simple  negligence  and  the  general  issue 
thereon;  upon  the  pleas  of  contributory  negligence  and  issue 
thereon,  or  rather,  as  narrowed  from  these,  on  issue  joined  on 
the  second  special  replication  above,  and  on  issue  joined  on 
the  rejoinder  to  the  sixth  special  replication,  each  as  set  out 
above. 

3.  There  were  but  two  witnesses  who  saw  Lawrence  at  the 
time  he  was  stricken  by  the  engine's  tender.  The  first  of 
these,  examined  by  the  plaintiff,  was  McDermott,  the  engineer 
in  charge  of  the  engine  at  the  time,  who  testified,  that  he  bad 
been  south  that  morning  with  a  sanitary  train  and  had  re- 
turned to  the  yard  office,  and  was  on  his  way  to  the  yard  to 
get  breakfast  and  leave  bis  engine ;  that  Lawrence  passed  the 
engine  going  south,  and  stopped  on  the  east  side  of  the  main 
track,  and  about  three  or  four  feet  from  its  east  rail  with  his 
face  towards  the  west ;  that  he  had  a  switch  list  in  his  hand 
looking  down  at  it ;  that  the  engine  was  running,  as  be  passed 
down  with  tender  in  front,  about  six  miles  an  hour,  and  his 
bell  was  ringing;  he  was  in  his  place  on  the  east  side  of  the 
cab,  leaning  ont  of  the  window  on  his  right  arm  with  his  right 
baud  on  the  throttle, — used  to  shut  off  and  open  steam;  it 
was  daylight,  about  6:30  o'clock  a.  m.,  and  there  was  nothing 
obstructing  his  view;  no  one  was  on  the  east  side  of  the  track 
except  Lawrence,  who  was  then  about  175  feet  below  the 
office.  The  witness,  to  use  his  own  language  stated:  "I  got 
within  three  or  four  feet  of  Mr.  Lawrence,  when  he  made  a 
movement  towards  the  track.  Until  that  time  he  was  stand- 
ing in  a  place  of  safety,  and  had  he  stayed  there,  he  would 
have  been  in  no  danger.  He  was  looking  at  his  switch  card. 
He  ran  and  jumped  right  on  the  track.  I  blew  the  whistle, 
shut  off  steam  and  reversed  the  engine.  It  was  not  possible 
for  me,  with  the  appliances  at  my  command,  to  have  stopped 
that  engine  from  the  time  that  he  stepped  upon  the  track, 
until  the  train  came  in  contact  with  him.  It  could  not  have 
been  stopped  before  that  time.  I  did  everything  in  my 
power  to  avoid  coming  in  contact  with  him,  after  I  saw  him 
step  upon  the  track.  There  was  no  appliance,  contrivance 
or  equipment  which  could  have  been  nsed  by  me  that  was  not 
used,  that  would  have  avoided  coming  in  contact  with  him, 
after  I  saw  him  step  upon  the  track.     At  the  speed  at  which 
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I  was  going,  that  engine  was  stopped  as  soon  as  it  coald  have 
been  stopped  by  the  use  of  the  appliances  at  my  command. 
On  this  occasion  there  were  not  numbers  of  employees  of  de- 
fendant frequenting  those  tracks,  or  about  the  track  where  my 
engine  was.  There  was  no  one  else  there  but  Lawrence  that 
I  saw.  I  had  a  good  view  of  the  track  and  could  see  a  quarter 
of  a  mile  off.  Immediately  after  discovering  Lawrence's 
peril,  there  was  nothing  that  could  have  been  done  by  me  that 
was  not  done,  that  would  have  stopped  the  engine  sooner  or 
avoided  coming  in  contact  with  him.  As  I  was  approaching 
the  place  where  Lawrence  was,  he  did  not  look  op,  but  kept 
his  head  down  looking  at  the  paper.  I  did  not  fail  to  resort 
to  the  instrumentalities  at  my  command,  as  early  as  I  could, 
and  was  not  conscious  of  failing  to  do  so.  When  he  stepped 
on  the  track,  I  shut  off  steam,  applied  the  brakes,  blew  the 
whistle  and  reversed  the  engine.  I  did  it  as  quickly  as  it 
could  be  done.  *  *  *  I  ran  about  6o  feet  after  I  discovered 
him  on  the  track.  I  struck  him  that  quick  [snapping  fingers]. 
*  *  *  I  had  no  knowledge  or  notice  that  Lawrence  was 
going  to  step  upon  the  track,  before  I  saw  htm  do  so.  *  *  * 
The  first  knowledge  or  intimation  I  had  of  it  was,  when  he 
suddenly  looked  up  from  his  book  and  started  across.  This 
was  the  first  knowledge  I  had  of  it.  *  *  *  Lawrence  bad 
no  duty  to  perform  that  required  him  to  get  upon  the  foot- 
board of  my  engine  [tender]."  It  is  not  pretended  the  engine 
was  not  well  equipped. 

The  only  other  eyewitness  to  the  accident  was  E.  M.  Story, 
an  employee  of  the  defendant  who  worked  in  the  shops, 
examined  by  defendant,  whose  evidence  is  not  in  conflict  with 
that  of  plaintiff's  witness,  McDermott.  Hetestified:  "I  was 
on  my  way  to  the  shops  walking  through  the  yard  between 
the  main  track  and  track  No.  i  [the  first  on  the  west  of  the 
main  track].  When  I  passed  the  telegraph  office,  Mc- 
Dermott's  engine  was  standing  by  the  office.  I  went  about 
200  feet,  I  suppose,  before  I  stopped.  I  heard  a  whistle.  I 
do  not  recall  about  the  bell,  but  I  heard  the  alarm  whistle, 
and  turned  to  look  back  to  see  if  I  was  clear  myself.  I  was 
somewhere  between  seventy-five  and  a  hundred  feet  from  the 
engine,  when  I  looked  back.  I  saw  a  man  right  in  front  of 
the  engine,  making  a  scramble  for  the  footboard,  or  some- 
thing of  the  kind.  His  foot  struck  the  footboard,  but  he 
slipped  and  fell  and  rolled  under.  I  don't  know  what  his 
head  struck,  when  he  rolled  under.  I  do  not  know  that  his 
head  struck  anything.  The  footboard  ran  up  over  him  when 
he  fell,  and  he  went  under  the  footboard.  I  don't  know 
whether  his  head  struck  the  rail  or  not.  I  don't  think  his 
hand  ever  grasped  the  grab-rail,  but  he  was  grabbing  at  it. 
[There  was  a  handrail  extending  round  the  tender.]  His  foot 
struck  the  footboard,  bat  it  slipped.  There  might  have  been 
sleet  on  the  footboard,  as  it  had  been  raining  a  little  and  was 
very  cold.     *    *    *    The  engine  was  moving  backward,  the 
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tender  in  front,  and  he  attempted  to  grab  the  handhold,  bat 
I  don't  think  heever  grasped  it.  His  foot  slipped  and  he  went 
down  in  front  of  the  engine.  My  attention  was  attracted  by 
the  alarm  whistle,  and  I  looked  around  to  see  if  I  was  clear 
myself.  When  I  saw  the  man  he  was  right  in  the  middle  of 
the  track,  right  in  front  of  the  engine,  between  the  rails.  Just 
as  I  turned  my  head,  he  made  a  scramble  for  the  footboard, 
and  his  foot  struck  the  footboard  and  slipped.  He  was  right 
at  the  engine  in  the  middle  of  the  track.  His  right  foot  hit 
the  footboard.  He  tried  to  grab  the  handrail.  It  was  all 
done  at  once.  He  was  straggling  for  a  foothold  and  a  hand- 
hold. I  was  almost  in  front  of  him,  and  he  was  on  the  track 
and  I  was  between  the  tracks.  He  had  a  lantern  on  his  arm. 
It  seems  to  me  he  had  a  paper  in  his  other  hand,  but  I  could 
not  say  for  certain.  *  *  *  when  he  missed  his  handhold 
and  fell,  his  head  fell  east,  and  he  was  rolled  nnder  the  foot- 
board. I  don't  know  how  high  the  footboard  was  from  the 
rail, — some  six  inches,  I  reckon.  *  *  *  When  I  heard  the 
signal  and  saw  the  struggle,  the  engine  was  not  a  hundred  feet 
from  Oakley's  office.  *    *    When  I  looked  around  the 

engine  was,  of  course,  where  they  picked  him  up.  *  *  * 
They  stopped  as  soon  as  they  could.  *  *  *  He  fell  off 
the  footboard." 

M.  D.  Watts,  another  engineer  of  20  years'  experience, 
examined  by  defendant,  testified,  that  if  a  light  engine,  such 
as  this  one  was,  were  going  at  the  rate  of  six  miles  an  hour, 
and  a  man  should  suddenly  spring  on  the  track,  about  3  or  4 
feet  in  front  of  the  engine,  and  the  engineer  should  be  look- 
ing out  of  the  cab  window  and  see  him,  when  he  made  the 
motion  for  getting  on  the  track,  and  using  all  the  appliances 
in  his  power,  the  engine  would  run  75  or  80,  possibly  between 
80  and  100  feet  before  it  could  be  stopped. 

J.  A.  Curlee,  an  engineer,  examined  by  plaintiff,  testified 
that  when  one  is  in  as  close  proximity  to  a  moving  engine  as 
Lawrence  was  shown  to  be,  the  necessary  steps  to  be  taken 
by  the  engineer  would  be  to  reverse  the  engine,  cut  off  steam 
and  apply  the  brakes,  which  would  require  both  hands,  and 
that  sand  is  used  in  cases  of  emergency,  when  he  desires  to 
make  a  quick  stop;  that  6  miles  an  hour  is  going  very  slow, 
and  by  use  of  these  appliances  he  ought  to  stop  in  i;  inches 
or  2  feet. 

The  evidence  of  these  two  engineers,  so  much  in  conflict, 
is  pertinent,  as  tending  to  show  negligence  or  the  want  of  it 
on  the  part  of  the  engineer  in  failing  to  stop  his  engine  after 
discovering  the  peril  of  the  deceased,  and  it  was  a  matter  for 
the  jury  to  determine,  nnder  all  the  evidence,  whether  the 
engineer  was  guilty  of  negligence. 

4.  It  is  manifest,  nnder  all  the  evidence,  if  the  engineer, 
according  to  his  testimony  and  that  of  said  M.  D.  Watts, 
could  not  have  stopped  his  engine  short  of  the  time  and  place 
it  was  stopped,  that  he  was  not  guilty  of  negligence.     But,  if 
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on  the  other  hand,  according  to  the  testimony  of  J.  A.  Curlee, 
the  engineer  could,  with  the  appliances  at  hand,  have  stopped 
his  engine  within  is  inches  or  2  feet,  and  he  failed  to  do  so, 
but  ran  on  some  6o  or  more  feet,  and  deceased  after  falling  or 
being  knocked  under  the  tender,  was  rolled  and  dragged  that 
distance  and  thereby  killed,  as  the  evidence  tends  to  show, 
and  his  death  was  not  caused  by  falling  or  being  knocked  under 
the  tender,  as  the  evidence  might  authorize  them  to  infer, 
then,  it  would  be  for  the  jury  to  determine  from  this  evi- 
dence, and  all  the  evidence  in  the  case,  whether  the  defend- 
ant's employee  was  guilty  of  negligence  after  becoming 
aware  of  the  peril  of  the  intestate,  and  the  general  charge 
could  not  properly  have  been  given  for  defendant. 

5.  Conceding  that  there  was  error  in  not  allowing  the  wit- 
ness, McDermott,  to  answer  the  following  question  propounded 
to  him  on  the  cross  by  defendant:  "At  the  time  [of  the  injury 
to  deceased]  had  not  your  crew  been  relieved  to  go  to  break- 
fast?"— still,  it  was  error  without  injury,  since  the  witness 
afterwards  testified,  "My  crew  was  relieved,  except  Frazier 
[who  was  fireman]  and  myself,  at  6:15." 

6.  The  witness  was  also  asked  by  the  defendant:  "At  the 
time  you  were  going  to  the  shops  [which  were  on  the  south] ' 
with  the  engine  for  the  purpose  of  getting  breakfast,  was 
any  switchman  required  to  be  on  the  footboard?"  The 
plaintiff  objected  for  the  reason  that  there  is  a  rule  to  that 
effect,  and  the  rule  was  the  best  evidence.  The  witness, 
however,  answered  that  no  rule  of  the  company  required  him 
to  have  a  switchman  on  the  footboard  of  the  tender.  There 
was  no  injury  here  to  defendant. 

7.  The  plaintiff  offered  in  evidence  rules  104  and  104a,  of 
the  company, — the  first  one  being, — "When  a  train  is  being 
pushed  by  an  engine  (except  when  shifting  and  making  up 
trains  in  yards)  a  flagman  must  be  stationed  in  a  conspicuous 
position  on  the  front  of  the  leading  car,  so  as  to  perceive  the 
first  sign  of  danger,  and  immediately  signal  the  engineer;" 
and  the  other,— "The  proper  position  for  at  least  one  switch- 
man when  riding  on  a  light  engine  in  the  yard,  is  on  the  front 
of  the  engine  in  the  direction  it  is  moving."  The  motion  for 
the  exclusion  of  these  rules  was  based  on  the  objection  to 
each,  that  it  was  irrelevant  and  immaterial.  It  is  manifest 
that  rule  104,  not  counted  on  specially  in  the  complaint,  has 
no  application  to  a  light  engine  moving  in  the  yard  of  the 
defendant  as  this  one  was  doing  at  the  time,  and  the  objec- 
tion by  defendant  to  its  introduction  in  evidence  should  have 
been  sustained.  But  rule  104a  does  apply  to  such  engine 
under  the  circumstances  shown,  and  as  the  disobedience  of 
that  rule  was  counted  on  in  the  complaint,  it  was  admissible 
in  evidence  and  the  motion  to  exclude  it  was  properly  over- 
ruled. 

8.  The  question  propounded  to  the  witness,  McDermott, 
the  engineer, — "Whether  or  not  your  engine  was  wantonly  or 
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recklessly  propelled  against  said  Lawrence,"  was  properly 
disallowed,  even  if  wantonness  or  recklessness  bad  been 
charged.  In  such  a  case,  he  could  not  properly  have  been  inter- 
rogated as  to  his  private  intentions  or  motives  in  operating 
bis  engine,  bnt  merely  as  to  facts  tending  to  show  his  motives. 

9.  There  was  no  evidence  that  Lawrence  stepped  upon  the 
footboard  of  the  tender,  and  there  was  no  error,  therefore,  in 
refusing  to  allow  the  defendant  to  ask  the  witness,  "If  a 
switchman  had  been  upon  the  footboard  of  that  train,  if  his 
presence  could  have  prevented  Lawrence  from  stepping  upon 
the  footboard?" 

io.  Nor  was  there  error  in  refusing  to  allow  said  witness 
to  answer  the  next  question:  "If  a  switchman  had  been 
standing  upon  that  footboard  at  the  time,  would  the  presence 
of  the  switchman  there,  have  prevented  the  engine  from  com- 
ing in  contact  with  Lawrence?"  It  calls  for  a  conclusion  of 
the  witness,  and  the  effect,  without  more,  of  the  bare  presence 
of  the  switchman  on  the  board. 

ii.  This  witness  was  farther  asked  if  be  had  any  reason  to 
believe  that  Lawrence  was  going  to  step  upon  the  track. 
Waiving  the  objection  that  the  question  called  for  the  mere 
'  uncommunicated  belief  of  the  witness,  he  had  just  stated,  "I 
had  no  knowledge  or  notice  that  Lawrence  was  going  to  step 
upon  the  track  before  I  saw  him  do  so."  He  had  also  stated, 
that  when  he  got  within  three  or  four  feet  of  Lawrence,  he 
made  a  movement  towards  the  track.  "Until  that  time  be 
was  standing  in  a  place  of  safety,  and  had  he  stayed  there, 
he  would  have  been  in  no  danger.  He  was  looking  at  his 
switch  card.  He  ran  and  jumped  right  on  the  track." 
Moreover,  the  witness  in  seeming  disregard  of  the  ruling,  im- 
mediately thereafter  stated, — "The  first  knowledge  or  intima- 
tion I  had  of  it  was,  when  he  suddenly  looked  np  from  the  book 
and  started  across.  This  was  the  first  knowledge  I  had  of  it. ' ' 
The  rnling  was  not  improper. 

12.  The  witness,  Curlee,  for  the  plaintiff,  shown  to  be  an 
expert  engineer,  was  asked,  "If  a  man  thus  struck  and  knocked 
down,  is  dragged,  say  for  6o  feet, — is  there  anything  under 
the  tender,  ordinarily,  to  cause  serious  and  fatal  injuries?" 
He  replied,  "The  brake  beam  would."  Defendant  objected 
to  the  question  when  asked,  and  afterwards  moved  to  exclude 
the  answer,  on  the  ground,  in  substance,  that  it  was  not  shown 
that  the  construction  of  engines  are  all  alike  and  the  construc- 
tion of  this  particular  engine  is  not  inquired  into.  The  evi- 
dence tended  to  show,  that  the  fatal  injury  was  not  inflicted 
by  the  mere  collision  with  the  tender.  It  tended  to  show, 
that  the  engine  had  a  brake  beam.  The  question  did  not 
seek  to  show  that  the  engine  was  of  improper  construction. 
It  was  not  improper  to  inquire,  if  ordinarily  there  is  anything 
under  a  tender  to  cause  serious  injuries;  and  if  there  was  no 
brake  beam  under  the  tender,  that  fact  might  easily  have  been 
called  out  by  defendant  on  the  cross.  Blackmail  v.  Collier,  65 
Ala.  312. 
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13.  The  objection  to  the  hypothetical  question  propounded 
by  plaintiff  to  Dr.  Murray,  on  page  91  of  transcript,  was 
untenable.  There  was  evidence  tending  to  show  the  facts 
hypothesized,  and  under  the  pleadings  the  fact  was  relevant. 
Block  v.  Railroad  Co.  (Wis.)  61  N.  W.  1101,  27  L.  R.  A.  365, 
,46  Am.  St.  Rep.  849;  Montgomery  v.  Railroad  Co.,  55  Hun, 
6u,  8  N.  Y.  Supp.  811;  and  other  cases  cited  on  brief  of  coun- 
sel for  plaintiff. 

14.  The  defendant  on  the  cross-examination  of  plaintiff's 
witness,  Frazier,  sought  to  show  that  McDermott's  engine 
which  struck  Lawrence,  made  sufficient  noise  for  Lawrence  to 
have  heard  it.  at  the  time  he  got  in  its  way  and  was  killed, 
and  he  was,  therefore,  inexcusable  for  getting  in  its  way  in 
the  manner  he  did.  McDermott  had  testified,  that  there  were 
other  engines  switching  along  there,  about  that  time,  and  bells 
were  ringing  and  whistles  blowing  in  the  vicinity.  Lawrence's 
duty,  as  shown,  was  to  make  np  trains,  and  he  had  his  engine 
for  the  purpose.  On  the  redirect  examination  of  Frazier, 
to  rebut  defendant's  evidence,  thus  brought  out  by  Frazier, 
Frazier  stated,  "that  he  did  not  know  that  a  train  was  being 
made  np  on  the  west  track,  but  they  were  switching  cars.  This 
made  some  noise,  an  ordinary  noise.  Lawrence's  switch 
engine  would  puff  up  to  a  car  and  then  puff  away  again ;  he 
did  not  know  that  the  bell  was  ringing;  that  Lawrence's 
switch  engine  was  about  as  heavy  as  our  engine,  (both  about 
the  same  size  and  capacity)."  The  defendant  objected  to  this 
answer  because  irrelevant  and  immaterial,  and  assigns  as 
error,  that  part  of  the  answer  placed  in  parenthesis.  Its 
objection  went  to  the  whole  answer,  and  not  to  that  part  of 
it  parenthesized.  It  did  not  object  to  that  portion  separately, 
and  it  cannot  be  allowed  to  assign  as  error  that  to  which  it 
did  not  object,  nor  to  anything  less  than  that  to  which  it  did 
object. 

15.  The  evidence  is  somewhat  in  confusion  as  to  where  the 
line  between  New  Decatur  and  Decatur  runs,  but  its  tendency 
was  most  strongly  to  show,  that  the  injury  occurred  north 
of  this  line,  and  not  within  the  corporation  limits  of  New 
Decatur.  The  plaintiff  was  allowed  to  introduce,  against  the 
objection  of  defendant,  Ordinance  39  of  New  Decatur,  which 
forbade  the  running  of  a  train  at  a  greater  rate  of  speed  than 
four  miles  an  hour.  Preston,  an  engineer,  surveyed  the  line, 
and  stated  that  the  line  between  the  two  corporations  was  254 
feet  south  of  the  center  of  Oakley's  office.  All  error,  how- 
ever, in  the  introduction  of  this  ordinance,  if  any  existed, 
was  afterwards  eliminated  by  the  court,  in  charge  58,  given 
to  the  jury,  which  instructed  them,  that  if  they  believed  the 
evidence,  this  boundary  line  of  New  Decatur  commences  254 
feet  below  the  center  of  Oakley's  office,  and  that  if  the  engine 
struck  Lawrence  north  of  that  line,  then  the  ordinance  intro- 
duced had  nothing  whatever  to  do  with  .  the  case,  and  they 
should  not  regard  it  in  their  deliberations. 

2  R  R  R— 24 
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16.  There  was  no  error  in  allowing  Mrs.  Lawrence,  the 
widow  of  deceased,  to  testify  that  the  size  of  deceased's  family 
was  herself  and  a  child.  Railroad  Co.  v.  Jones,  114  Ala.  519, 
31  Sooth.  507,62  Am.  St.  Rep.  121;  Id.,  iai  Ala.  113,  2j 
South.  814. 

17.  Frazier  testifying  for  defendant,  was  asked  by  plaintiff, 
on  the  cross,  about  a  caution  board,  that  had  written  on  it 
the  words,  "Keep  off  the  track."  He  was  further  asked, 
"Was  that  written  there  for  the  employees  or  others?" 
Defendant  objected,  bat  on  what  Ground  is  not  stated  The 
witness  replied,  "I  suppose  for  anyone."  If  it  were  con- 
ceded, that  the  question  was  improper,  the  objector  should 
have  stated  the  ground  of  objection,  and,  at  any  rate,  the 
answer  was  not  injurious  to  defendant 

18.  Charge  given  for  the  plaintiff  indicated  by  the  letter  "c" 
was  erroneous,  in  that  it  fails  to  postulate  that  the  negligence 
of  the  engineer  therein  hypothesized  produced  the  injury 
complained  of.  The  negligence  therein  hypothesized,  if  true, 
may  not  have  caused  the  death  of  deceased. 

The  manifest  tendency  of  charge  "h"  given  for  plaintiff  was 
to  mislead  the  jury  to  the  erroneous  conclusion,  that  Lawrence 
bad  the  right  to  presume  that  there  was  a  switchman  on  the 
footboard  of  the  tender,  and  for  that  reason  he  was  guilty  of 
no  negligence  in  going  on  the  track,  and  this,  when  all  the 
evidence  shows  he  saw  the  approaching  engine  and  tender 
when  he  went  upon  the  track,  and  knew  as  well  as  the  engi- 
neer did,  whether  there  was  a  switchman  there  or  not.  The 
charge  should  not  have  been  given.  We  discover  no  reversi- 
ble error  in  the  other  charges  given  for  plaintiff. 

19.  The  defendant  requested  a  great  number  of  charges, 
about  40  of  which  were  given,  and  nearly  an  equal  number 
refused.  Those  given  seem  to  cover  every  phase  of  the  case, 
and  were  quite  as  favorable  as,  if  not  more  so  than,  could 
have  been  demanded.  We  do  not  desire  to  go  to  the  great 
and  unnecessary  length  of  reviewing  each  of  these  refused 
charges.  They  have  been  considered  and  we  find  no  reversi- 
ble error  in  them.  Having  reference  to  the  pleadings  and 
evidence,  it  is  sufficient  to  say  of  them,  that  they  are  either 
misleading,  argumentative,  abstract  or  positively  erroneous. 

For  the  errors  in  the  admission  of  rules  104  and  104a,  and 
the  giving  of  the  two  charges  "c"  and  "h"  for  plaintiff,  the 
judgment  of  the  court  is  reversed  and  the  canse  remanded. 

Reversed  and  remanded. 


International  &  G.  N.  R.  Co,  v.  Bayne, 
{Court  of Civil  Appeals  of  Texas,  March  ij,  1902.) 
[67  S.  W.  Rep.  4«.] 
Injury  to  Employee— Protruding  Bolt  on  Top  of  Car. 
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which  caused  him  to   fall    and   sustain   injuries,  the  condition  of  the 
bolt  showed  negligence  on  the  part  of  the  master  in  failing  to  dis- 
cover and  remove  the  same. 
Samo — Sams— Contributory  Negligence.* 

The    train  hand    not    having  known  of  the  bolt,  and  it  not  having 
been  discoverable  by  ordinary  care  on    bis  part,  he  was  not  guilty  of 
contributory  negligence. 
Same — Same— Proximate  Cause. 

Where  a  train  hand,  while  on  top  of  a  box  car  in  the  nighttime, 
lost  his  balance,  caused  by  the  sudden  moving  of  the  train,  and,  in 
attempting  to  regain  his  balance,  struck  his  foot  against  a  bolt  neg- 
ligently allowed  to  protrude  from  the  top  of  the  car,  and  was  injured, 
the  condition  of  the  belt  was  the  proximate  cause  of  the  injury. 

Appeal  from  district  court,  Montgomery  county;  L.  B. 
Hightower,  Judge. 

Action  by  George  W.  Bayne  against  the  International  & 
Great  Northern  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

N.  A.  Stedman  and  G.  H,  Gould,  for  appellant. 

Jacob  C.  Baldwin,  for  appellee. 

GILL,  J.  George  W.  Bayne  brought  this  suit  -against  the 
railway  company  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  him  as  a  result  of  the  negli- 
gence of  the  company  in  failing  to  famish  him  a  safe  car  upon 
which  to  perform  bis  duties  as  brakeman  or  switchman  while 
in  the  employ  of  the  company.  The  defendant  answered  by 
general  denial,  plea  of  contributory  negligence,  assumed  risk, 
and  accord  and  satisfaction.  A  jury  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff,  from  which  the  defendant  has 
appealed. 

The  record  supports  the  following  conclusions  of  fact: 
Plaintiff  was  in  the  employ  of  the  defendant  as  a  switchman, 
and  on. the  night  of  the  injury  he  was  engaged  in  the  discharge 
of  his  duties  as  such  in  the  defendant's  yards  at  Houston, 
Tex.  A  part  of  his  duties  as  switchman  required  him  to 
ascend  to  the  top  of  moving  freight  cars  and  set  or  release 
the  brakes.  On  the  night  in  question  he  climbed  to  the  top 
of  a  car  which  the  switch  crew  was  engaged  in  moving,  and, 
when  he  reached  the  top  of  the  car  and  stood  up,  the  car  was 
suddenly  moved,  causing  him  to  lose  his  balance.  In  moving 
his  feet  to  regain  his  balance,  one  of  them  struck  against  a 
nail,  spike,  or  bolt  which  protruded  from  the  top  of  the  car, 
causing  him  to  stumble  and  fall  against  the  brake  wheel, 
whereby  he  was  injured  and  sustained  damages  to  the  amount 
of  the  verdict.  The  presence  of  the  spike  or  bolt  at  that 
point  on  the  top  of  the  car  rendered  its  use  dangerous  to  the 
employees  of  defendant.  In  failing  to  discover  and  remove 
it,  the  defendant  company  was  negligent ;  and  the  plaintiff  did 
not  know  of  its  presence,  and  could  not  have  discovered  it  by 
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the  exercise  of  ordinary  care  in  the  discharge  of  his  duty. 
The  plaintiff's  injuries  were  the  proximate  result  of  the  neg- 
ligence of  the  defendant,  and  plaintiff  was  not  guilty  of  con- 
tributory negligence. 

The  judgment  is  assailed  on  the  grounds  (i)  that  the  evi- 
dence is  insufficient  to  support  it ;  (z)  that  the  charge  of  the 
court  is  erroneous  in  failing  to  present  the  defenses  pleaded. 
We  think  the  evidence  sufficient  to  support  the  verdict, 
and  do  not  deem  it  necessary  to  review  the  record  on  this 
assignment:  The  objections  to  the  main  charge  were  such 
as  could  be  cured  by  special  charges,  and  such  special  charges 
were  given  at  the  request  of  defendant  as  fully  presented  every 
defense  urged. 

We  have  found  no  reversible  error  in  the  record.  The 
judgment,  therefore,  is  in  all  things  affirmed.     Affirmed. 


International  &  G.  N.  R.  Co.  v.  Erwin. 

[Court  of  Civil  Appeals  of  Texas,  March  it,  1902.) 

[67  8.  W.  Rep.  466.] 

Railroads — Negligence — Fences— Open  Gate — Instruction  a.* 

Defendant's  railroad  ran  through  plaintiff's  inclosure,  with  a  fence 
on  each  aide  of  the  right  of  way,  in  which  a  gate  waa  placed.  His  mule 
escaped  onto  the  track,  and  was  killed.  There  was  evidence  that  the 
fence  was  defective,  and  that  the  gate  was  frequently  left  open,  and 
was  found  open  soon  after  the  accident :  field,  that  an  instruction  was 
objectionable  which  permitted  the  jury  to  find  for  plaintiff,  without 
negligence  on  the  part  of  the  trainman,  if  the  fence  was  defective, 
though  the  mule  escaped  to  the  track  through  the  open  gate. 

Appeal  from  Milam  county  court;  R.  B.  Pool,  Judge. 

Action  by  J.  D.  Erwin  against  the  International  &  Great 
Northern  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Clement  &  Garner,  for  appellant. 

N.  H.  Tracy  and  Jas.  Bass,  for  appellee. 

FISHER,  C.  J.     This   is  an  appeal  from  the  judgment  of 

*As  to  the  liability  of  a  railroad  company  for  failure  to  maintain 
fences,  see  generally,  12  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  1073  et  seq.  ; 
Kirk  v.  Norfolk  ft  W.  R.  Co.  (W.  Va.),  4  Am.  ft  Eng.  R.  Cas.,  N.  S., 
105;  McCook  v.  Bryan  [Ok].),  5  Am.  ft  Eng .  R.  Cas.,  N.  S.,  699;  Cornell 
v.  Manistee  ft  N.  E.  R.  Co.  (Mich.),  11  Am.  ft  Eng.  R.  Cas.,  N.  S.,  263  ; 
Croft  v.  Chicago,  G.  W.  Ry.  Co.  (Minn.),  11  Am.  &  Eng.  R.  Cas.,  N. 
S.,  652;  Ryan  v.  Northern  Pac.  Ry.  Co.  (Wash.),  11  Am.  ft  Eng.  R. 
Cas.,  N.  S„  647  ;  Louisville  ft  N.  R.  Co.  v.  Thompson  (Ky.),  23  Am.  ft 
Eur-.  R.  Cas.,  N.  S.,  48 ;  Ringo  v.  C.  ft  O.  R.  Co.  (Ky.),  23  Am.  ft  Eng. 
R.  Cas.,  N.  S.,271;  Marengo  v.  Great  Northern  Ry.  Co.  (Minn.),  23 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  660;  Georgia  S.  4  P.  Ry.  Co.  V.  Wisen- 
baker  (Ga.),22  Am.  ft  Eng.  R.  Cas.,  N.  S.,  186  j  Nickolson  v.  Northern 
Pac.  Ry.  Co.  (Minn.),  18  Am.  ft  Eng.  R.  Cas.,  N.  S. ,  682 ;  Hoggs  v. 
Missouri,  K.  ft  T.  Ry.  Co.  (Mo.),  18  Am.  &  Eng.  R.  Cas.,N.  S.,379. 
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the  county  court  in  favor  of  appellee  against  appellant  for  the 
value  of  a  mole  killed  upon  the  track  of  appellant's  road  by 
one  of  its  trains.  The  railway  ran  through  an  inclosure  of 
appellee,  and  upon  each  side  of  the  track  it  bad  erected  a 
right  of  way  fence,  in  which  gates  were  placed  for  the  con- 
venience of  the  plaintiff,  for  a  passageway  from  one  side  of 
the  track  to  the  other.  The  evidence  shows  that  the  mule 
was  put  in  the  inclosure,  and  escaped  therefrom  onto  the 
track,  either  through  a  defective  place  in  the  right  of  way 
fence,  or  through  the  gate.  The  evidence  shows  that  the  fence 
was  at  one  place  defective,  and  was  in  such  a  condition  that 
animals  could  cross  it.  The  evidence  also  shows  that  the  gate 
was  frequently  left  open,  and  was  fonnd  open  at  a  short  time 
after  the  mule  was  killed;  and  the  strong  tendency  of  the 
testimony  is  that  the  mule  must  have  gone  through  the  gate, 
in  leaving  the  inclosure  and  getting  upon  the  track. 

The  court  instructed  the  jury  as  follows,  which  is  complained 
of  by  the  appellant:  "If  you  believe  from  tbe  evidence  that 
at  the  time  said  mule  was  killed  the  defendant's  right  of  way 
was  inclosed  with  a  fence  sufficient  to  exclude  mules  of  an 
ordinary  disposition  as  to  breaking  fences,  then,  before  you 
can  find  for  the  plaintiff,  you  must  believe  from  the  evidence 
that  the  employees  of  defendant  operating  said  locomotive  or 
train  were  guilty  of  negligence  in  killing  said  mule."  The 
character  of  fence  required  by  the  statute  is  one  sufficient  to 
exclude  stock,  and  the  duty  rests  upon  the  railway  company, 
after  the  fence  is  once  erected,  to  exercise  ordinary  care  to  see 
that  it  is  maintained  in  that  condition.  Railway  Co.  v.  Cash 
(Tex.  Civ.  App.)  28  S.  W.  387.  A  railway  company  is  charged 
with  the  duty  of  inspecting  its  right  of  way  fence,  in  order  to 
ascertain  whether  it  is  in  proper  condition  to  exclude  domestic 
animals  from  the  track;  and,  if  found  to  be  defective,  it  must 
exercise  proper  diligence  to  take  steps  to  repair  it.  The  evi- 
dence shows  that  the  fence  was  erected,  and  there  is  no  point 
made  upon  the  fact  that  it  was  not  sufficient  at  that  time,  but 
it  appears  that  thereafter  it  got  out  of  repair  at  a  place  in  the 
appellee's  inclosure.  One  of  the  objections  to  tbe  charge 
quoted  is  that  it,  in  effect,  requires  of  the  appellant  to  abso- 
lutely at  all  times  maintain  a  sufficient  fence,  although  it 
may  have  exercised  proper  diligence  to  accomplish  that  pur- 
pose after  the  fence  was  once  erected. 

Another  objection  to  this  charge  consists  in  the  fact  that  it 
makes  tbe  appellant  liable,  although  the  mule  may  have  left 
the  inclosure  and  gone  upon  the  track  through  the  gate.  If 
the  gate  was  put  there  for  the  convenience  of  the  appellee, 
in  so  far  as  his  rights  were  concerned,  it  was  his  duty  to  keep 
it  closed;  and  if  he  allowed  tbe  gate  to  remain  open,  and 
thereby  permitted  his  stock  to  go  upon  the  track,  the  railway 
company  would  only  be  liable  when  it  was  guilty  of  negli- 
gence in  running  down  and  killing  the  animal.     Although  the 
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fence  may  have  been  defective,  and  not  sufficient  to  exclude 
stock  from  the  right  of  way,  the  railway  company  would  not 
be  liable,  if  the  animal  went  upon  the  track  through  the 
gate,  and  not  through  the  defective  fence,  nnless  the  railway 
company  was  negligent  in  killing  the  animal.  The  charge 
upon  this  subject  was  defective,  and  was  not,  in  our  opinion, 
cured  by  special  charge  No.  2,  which,  we  take  it,  was  given 
to  the  jury,  as  requested  by  appellant.  The  record  does  not 
show  whether  this  latter  charge  was  given  or  not,  as  there 
is  no  indorsement  to  the  effect  that  it  was  refused  or  given. 
But  we  consider  it  as  given,  and  think  that,  as  far  as  it  went, 
it  correctly  stated  the  law  upon  the  subjects  embraced 
within  it. 

The  doctrine  of  discovered  peril,  insisted  upon  by  appel- 
lant, does  not  apply  in  a  case  of  this  character,  except  in 
cases  where  liability  arises  only  for  gross  negligence,  such  as 
the  killing-of  animals  that,  by  reason  of  the  enforcement  of 
the  stock  law,  are  not  permitted  to  run  at  large.  Railroad 
Co.  v.  Cocke,  64  Tex.  156.  The  mule,  while  technically  a 
trespasser,  could  not  be  held  guilty  of  contributory  negligence 
in  going  upon  the  track-  It  is  the  duty  of  the  engineer  operat- 
ing the  train  not  only  to  exercise  ordinary  care  to  prevent 
running  down  an  animal  discovered  upon  the  track,  bat  it 
is  also  his  duty  to  keep  a  lookout  to  discover  animals  near 
the  track,  and  to  exercise  reasonable  diligence  to  prevent 
injuring  them  if  it  appears  that  they  are  likely  to  put  them- 
selves in  a  place  of  danger.  Whether  the  animal  got  upon 
the  track  through  the  gate  or  the  defective  fence  is  a  question 
of  fact  for  the  jury,  and  we  suppose  upon  another  trial  the 
evidence  will  be  more  plain  and  satisfactory  upon  this  subject 

On  the  question  as  to  whether  the  engineer  failed  to  exer- 
cise proper  diligence  to  prevent  running  the  mule  down,  we 
cannot  say  that  the  conclusion  reached  by  the  jury  was  with- 
out evidence.  There  is  some  evidence  in  the  record  tending 
to  show  that  he  did  not  check  the  speed  of  the  train,  or  make 
any  effort  to  frighten  the  mule  from  the  track.  Whether  this 
testimony  was  true  or  not,  and  what  effect  should  be  given  to 
it,  was  a  question  for  the  jury.  They  may  have  concluded 
that  if  the  engineer  had  taken  proper  steps  to  frighten  the 
mule  off  the  track,  or  to  have  reduced  the  speed  of  the  train, 
the  animal  would  not  have  been  killed.  We  cannot  say  that 
there  is  no  evidence  favoring  this  view  of  the  question.  We 
find  no  error  except  in  the  charge  quoted. 

For  the  error  in  the  charge  of  the  court,  as  stated,  the 
judgment  is  reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 
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Lough  et  al.  v.  Minneapolis  &  St.  L.  R.  Co. 
{Supreme  Court  of  Iowa,  Feb.  //,  1902,) 
[89  N.  W.  Rep.  77.] 
Measure  of  Damages— Duty  of  Company  to  Construct  Adequate  Cross- 
ing* 

In  condemnation  proceedings  by  a  railroad  company  to  obtain  a  right 
of  way  over  land  used  as  a  single  farm,  it  was  proper  for  the  jury,  in 
estimating  damages  to  the  farm,  to  consider  the  duty  required  of  the 
company  by  Code,  i  2022,  to  construct  an  adequate  crossing  over  or 
under  ita  road. 
Same — Samo-I  n  struct  ion  s. 

An  instruction  that  the  law  presumed  that  the  railroad  company  would 
construct  a  sufficient  crossing,  and  that  in  estimating  the  damages  it 
should  be  assumed  that  such  crossing  would  be  provided ;  that  the 
landowner  is  entitled  to  one  adequate  crossing  ;  and  that  upon  the  land- 
owner's request  the  company  would  be  bound  to  furnish  such  crossing 
at  a  place  designated,  but  that  the  damages  should  be  fixed  without 
regard  to  whether  the  crossing  would  be  a  surface  or  an  under  crossing) 
— was  a  proper  guide  in  estimating  the  damages. 
Same— Damages — Evidence. 

Although  the  owner  had  testified  that  a  certain  portion  of  his  farm 
crossed  by  the  railroad  was  adapted  for  pasturage,  and  that  he  had 
intended  to  nse  it  for  stock  purposes,  it  was  error  to  limit  the  witnesses 
testifying  to  the  market  value  of  the  farm  to  a  consideration  of  this 
particular  purpose. 
Same— Same— Valuation  of  Separate  Parte  of  Land. 

It  was  error  to  allow  the  railroad  company  to  examine  its  witnesses  aa 
to  the  value  of  a  part  of  the  farm  crossed  by  Its  road,  separate  from  the 
other  portions  thereof,  since  the  owner   was  entitled  to   have  his  farm 
valued  as  a  whole. 
Same — Same — Same. 

The  error  in  allowing  the  witnesses   to  testify  as  to  a  portion  of  the 
farm  separately  from  the  other  portions  was  not  cured  by  the  testimony 
of  the  same  witnesses  as  to  the  value  of  the  farm  as  a  whole. 
Same — Same— Right  of  Way. 

The  proper  measure  of  damages  in  a  condemnation  proceeding  to 
secure  a  railroad  right  of  way  across  a  farm  is  the  difference  between 
the  fair  market  value  of  the  farm  before  and  after  the  taking  of  the 
Tight  of  way,  exclusive  of  any  benefits  which  might  accrue  to  the  land 
by  reason  of  the  construction  of  the  road. 
Same —  I  n  terett. 

Where  land  is  condemned  and  possession  taken  before  damages  are 
paid,  interest  should  be  allowed  on  the  amount  of  the  award. 
Same — Same. 

Where  there  was  evidence  that  possession  was  taken  of  the  land  con- 
demned during  a  certain  month,  an  award  of  interest  from  the  1st  day 
of  the  following  month  would  be  justified. 
Same — Same. 

Where  the  evidence  as  to  when  possession  was  taken  of  the  con- 
demned land  was  undisputed,  the  question  of  allowance  of  interest  was 
for  the  court. 

Appeals  from  district  court,  Emmet  county;  W.  B.  Quarton, 
JudRe. 

Tbese  two  appeals  are  in  the  same  case,  which  was  a  con- 

*See  Louisville  &  Nashville  R.  Co.  v.  Smith,  10  Am.  &  Eng.  R.  Cas., 
K.  S.,  506,  and  note  at  end  of  case.  See  also,  State  v.  Burlington,  etc, 
Ry.  Co.,  7  Am.  3c  Eng.  R.  Cas.,  N.  S.,  610,  and  note  appended. 


376         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 
Lough  v.  Minneapolis  A  St.  L.  R.  Co 

demnation  proceeding  instituted  on  the  part  of  defendant 
company  to  obtain  a  right  of  way  over  land  belonging  to 
plaintiff  Lough,  upon  which  Mitchell,  his  co-plaintiff,  held  a 
mortgage.  A  jury  trial  was  had,  and  a  verdict  returned 
awarding  the  snm  of  $850  as  damages.  From  the  judgment 
entered  on  this  verdict,  plaintiffs  appeal  The  appeal  of 
defendant  is  from  an  order  of  the  court  taxing  an  attorney's 
fee  in  favor  of  the  plaintiffs.     Reversed. 

Soper,  Allen  &  Alexander,  for  plaintiffs. 

A,  E.  Clark,  R  M.  Wright,  and  Grim  &  Penn,  for  defend- 
ant. 

WATERMAN,  J.  Section  2007  of  the  Code,  which  pro- 
vides for  the  taxation  of  an  attorney's  fee  in  favor  of  the  land- 
owner in  proceedings  of  this  kind,  has  been  recently  held  by 
this  court  to  be  constitutional  and  valid,  and  the  right  of  the 
landowner  to  recover  attorney's  fees  thereunder,  after  a  very 
full  consideration  of  the  question,  was  affirmed.  See  Gano 
v.  Railroad  Co.  (Iowa)  87  N.  W.  714.  Following  that  case, 
the  order  of  the  trial  court  from  which  defendant  appeals 
mast  be  held  correct. 

2.  We  proceed  now  to  a  determination  of  plaintiffs'  appeal. 
Lough  owns  the  E.  i  of  section  33,  and  the  N.  W.  i  of  sec- 
tion 34,  in  township  99,  range  34,  Emmet  county,  using  the 
whole  as  a  single  farm.  His  buildings  are  all  on  the  N.  E.  i 
of  section  33.  A  public  highway  runs  north  and  south  be- 
tween sections  33  and  34.  Defendant's  right  of  way  enters 
the  N.  W.  i  of  section  34  on  its  north  line  a  few  rods  east  of 
its  west  boundary,  and  runs  nearly  due  south,  turning  to  the 
west  so  as  to  cut  3.4  acres  off  the  S.  E.  corner  of  the  S.  E.  i 
of  section  33.  It  is  first  contended  that  in  the  examination 
of  witnesses  and  by  remarks  of  defendant's  counsel  there  was 
conveyed  to  the  jury,  over  plaintiffs'  objections,  the  idea  that 
defendant  would  construct  a  crossing  on  plaintiffs'  land,  and 
particularly  that  it  would  provide  an  underground  crossing. 
We  have  read  the  evidence  with  care,  and  do  not  find  that 
defendant  did  more  than  present  the  thought  that  an  adequate 
crossing  over  its  track  would  be  constructed,  and,  if  only  an 
underground  crossing  would  be  adequate,  that  such  a  crossing 
would  be  given.  This  is  the  law.  Section  2022,  Code ;  Curtis 
v.  Railroad  Co.,  62  Iowa,  418,  17N.  W.  591.  Was  it  erroneous 
to  have  the  jury  consider  this  matter  in  making  up  their 
verdict?  The  land  in  the  N.  W.  i  of  section  34  was  rough, 
so  that,  as  plaintiff  Lough  claimed,  defendant's  roadbed  was 
a  series  of  cuts  and  fills  through  his  farm.  If  a  jury  were  to 
be  kept  in  ignorance  of  the  fact  that  a  plaintiff  could  secure 
an  adequate  crossing,  more  damages  might  be  allowed  in 
cases  of  this  kind  than  are  really  suffered.  We  do  not  under- 
stand the  case  of  Pingery  v.  Railroad  Co.,  78  Iowa,  438,  43 
N.  W.  285,  to  hold  as  a  general  rule  that  the  jury  have  no 
right  to  consider  the  fact  that  an  adequate  crossing  will  be 
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given,  but  only  that  under  the  facts  of  that  case,  where  the 
crossing  was  already  in,  and  there  was  a  dispute  between 
the  parties  as  to  where  it  should  properly  be  located,  the  jury 
had  nothing  to  do  with  the  matter.  Plaintiffs  were  entitled 
to  compensation  for  the  injury  done  this  farm  by  the  railroad 
company,  when  they  had  finished,  not  only  the  work  which 
the  law  authorized,  but  also  that  which  it  required  them  to 
do. 

The  trial  court  gave  the  two  following  instructions  upon 
the  subject : 

"The  law  presnmes  that  the  defendant  railroad  company 
will  furnish  and  construct  an  adequate  crossing  sufficient  to 
meet  the  necessities  of  the  plaintiff.  In  estimating  the  dam- 
ages in  this  case,  yon  should  assume  that  such  adequate  and 
sufficient  crossing  will  be  provided  by  the  railroad  company." 

"You  are  instructed  that  under  the  law  the  plaintiff  is 
entitled  to  one  adequate  crossing  across  defendant's  right  of 
way  on  his  farm,  at  such  a  reasonable  place  as  plaintiff  may 
designate,  and  defendant  will  be  bound  to  furnish  such  cross- 
ing at  such  place  npon  the  request  of  the  plaintiff  for  the 
same;  but  whether  such  adequate  crossing  will  be  a  surface 
crossing  or  an  under  crossing  you  have  nothing  to  do  with  in 
this  case,  but  should,  withont  regard  thereto,  fix  the  plaintiff's 
damages  in  accordance  with  the  instructions  here  given  you. ' ' 

These  instructions  were  a  proper  guide  for  the  jury,  and 
they  seem  to  be  sustained  in  Bell  v.  Railroad  Co.,  74  Iowa, 
344,  37  N.  W.  768,  although  in  that  case  the  objection  came 
from  the  defendant. 

3.  This  question  was  asked  of  one  witness  by  defendant, 
and  in  substance  of  several  others,  and  over  plaintiffs'  objec- 
tion was  answered:  "Q.  He  [Lough]  testified  that  he 
desired  to  use  this  quarter  section  [N.  W.  i  of  34]  as  a  stock 
farm?  A.  I  didn't  hear  that.  Q.  Well,  that  is  a  fact  Now, 
assuming  that  he  desired  to  use  it  for  pasturing  stock  and  as  a 
stock  farm;  assuming  that  the  defendant  railroad  company 
will  furnish  an  adequate  crossing,  sufficient  and  adequate  to 
satisfy  the  requirements;  considering  that  it  is  to  be  used  for 
pasturing  stock  or  pasturing  cattle,  and  as  a  stock  farm ;  I 
say,  assuming  that  an  adequate  and  sufficient  crossing  under 
those  circumstances  will  be  furnished  by  the  railroad  company 
without  cost  to  Mr.  Lougb, — what  is  the  difference  in  the 
market  value  of  this  Lough  farm  immediately  before  the  loca- 
tion of  the  railroad  across  it  and  immediately  after  the 
location  of  the  railroad  across  it?"  In  so  far  as  the  objection 
rests  upon  the  reference -made  to  the  crossing,  it  is  disposed 
of  by  what  we  have  already  said.  But  it  is  further  urged  the 
question  singles  out  a  particular  use  for  this  quarter  section 
and  for  the  farm.  Lough  had  testified  that  this  quarter  sec- 
tion was  fenced  and  arranged  for  stock  purposes  and  was 
adapted  for  pasturage.  This,  however,  was  not  sufficient  to 
justify  the  form  of  the  question.     He  was  entitled  to  have  a 
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value  placed  upon  his  farm  for  any  purpose  to  which  it  might 
reasonably  be  pat.  Doad  v.  Railroad  Co.,  76  Iowa,  438,  41 
N.  W.  65,  and  cases  cited.  It  was  error  to  limit  the  witnesses 
to  a  consideration  of  any  special  use  for  the  land.  In  this 
connection,  we  may  say  also  it  was  error  on  the  part  of  the 
trial  court  to  permit  defendant,  in  the  examination  of  two  of 
its  witnesses,  to  ask  as  to  the  value  of  the  same  quarter  sec- 
tion, distinct  from  the  rest  of  the  farm.  There  is  a  claim  that 
this  was  without  prejudice,  because  these  witnesses  testified 
also  to  the  value  of  the  farm  as  a  whole,  but  that  fact  will  not 
right  the  wrong  done.  Lough  was  entitled  to  have  his  farm 
valued  as  a  whole,  and  his  damages  assessed  on  that  basis. 
Hartshorn  v.  Railroad  Co.,  52  Iowa,  613,  3  N.  W.  648;  Ham 
v.  Railroad  Co.,  61  Iowa,  716,  17  N.  W.  157;  Cox  v.  Railroad 
Co.,  77  Iowa,  20,  41  N.  W.  475;  Ellsworth  v.  Railroad  Co.,  91 
Iowa,  386,  59  N.  W.  78.  It  was  error  for  the  witnesses  to 
value  the  farm  in  detached  parcels.  Winklemans  v.  Railway 
Co.,  62  Iowa,  11,  17  N.  W.  82.  It  might  be  that  the  particular 
tract  crossed  by  the  railroad  was  of  little  value,  and  a  showing 
of  this  fact  would  tend  to  distract  the  attention  of  the  jury 
from  the  real  question,  and  confuse  them,  at  least,  if  not  induce 
them  to  base  their  finding  of  damage  largely  upon  the  injury 
done  to  it,  considered  as  a  separate  and  distinct  parcel. 

4.  Instruction  No.  8,  given  by  the  trial  court,  relates  to  the 
measure  of  damages.  The  jury  are  told  to  find  the  fair  market 
value  of  the  farm  before  the  taking  of  the  right  of  way,  and 
its  fair  market  value  after  such  taking,  and  allow  plaintiff  the 
difference.  The  objection  to  this  paragraph  is  that  it  does 
not  exclude  benefits  to  the  land  resulting  from  the  building  of 
the  road.  It  is  sought  to  sustain  this  instruction  on  two 
grounds:  (1)  That  counsel  for  plaintiffs  afforded  a  foundation 
for  it  by  interrogating  their  witnesses  on  the  matter  of  values, 
saying  nothing  of  the  exclusion  of  benefits;  and  (2)  that  the 
instruction  is  good  as  far  as  it  goes,  and  nothing  farther  was 
asked  by  plaintiffs.  The  rule  stated  in  the  instruction  is 
erroneous.  Plaintiffs  were  entitled  to  the  difference  in  the 
fair  market  value  of  the  land,  exclusive  of  any  benefits  it 
might  derive  from  the  construction  of  the  road.  Section  18, 
art.  1,  Const.;  Sater  v.  Railroad  Co.,  1  Iowa,  386;  Henry  v. 
Railroad  Co.,  2  Iowa,  288-310;  Deaton  v.  Polk  Co.,  9  Iowa, 
594;  Smalley  v.  Railroad  Co.,  36  Iowa,  571;  Britton  v.  Rail- 
road Co.,  59  Iowa,  540,  13  N.  W.  710;  Bennett  v.  City  of 
Marion,  106  Iowa,  635,  76  N.  W.  844.  Perhaps,  under  the 
circumstances  of  this  case,  we  should  not  reverse  for  the  fault 
in  this  instruction ;  but,  as  a  new  trial  must  be  had,  it  seems 
proper  that  we  call  attention  to  the  omitted  qualification. 

5.  Judgment  was  entered  for  the  amount  of  the  damages, 
without  interest.  Where  land  is  condemned  and  taken  pos- 
session of  before  the  damages  are  paid,  interest  should  be 
allowed  on  the  amount  of  the  award.  Hartshorn  v.  Railroad 
Co.,  52  Iowa,  613,  3  N.  W.  648;  Hollingsworth  v.    Railroad 
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Co.,  63  Iowa,  443,  19  N.  W.  325;  Hayes  v.  Railroad  Co.,  64 
Iowa,  753,  19  N.  W.  245.  On  this  point  appellee  claims  no 
sufficient  showing  was  made  to  warrant  the  allowance  of 
interest.  There  was  evidence  tending  to  show  that  defend- 
ant took  possession  of  the  land  in  the  month  of  September, 
1899.  This  would  have  justified  an  award  on  interest  after 
October  1st  of  that  year.  It  was  a  matter  for  the  court  to 
act  upon,  and  need  not  have  been  submitted  to  the  jury,  for 
do  disputed  questions  of  fact  were  involved.  Plaintiffs, 
therefore,  lost  no  rights  by  failing  to  ask  an  instruction  on 
the  subject. 

6.  Some  other  questions  are  discussed,  but,  as  they  are  not 
likely  to  again  arise,  we  do  not  feel  required  to  pass  on  them. 

The  judgment  on  defendant's  appeal  is  affirmed,  and  on 
plaintiffs'  appeal  it  is  reversed. 


Sooth  Bound  R.  Co.  v.  Burton  etat. 

{Supreme  Court  of  South  Carolina,  Aprils,  190**) 
[41  S.  P„  Rep.  451.] 

fcminent  Domain— Right  to  Compensation  Denied— Injunction. 

Where  the  right  to  compensation  is  denied  by  a  railroad  company  to 
a  claimant  for  damages  for  right  of  way,  claimant's  statutory  condem- 
nation proceedings  will  be  enjoined  at  the  suit  of  the  railroad  until   the 
right  of  the  claimant  to  condemnation  can  be  determined. 
Same — Sam  e — Sam  e — Appeal . 

In  a  suit  to  restrain  claimant  for  damages  in  condemnation  proceed- 
ings from  bringing  statutory  proceedings  to  recover  the  same  until  his 
right  can  be  determined,  the  refusal  to  grant  the  injunction  is  appeal' 
able,  as  it  Is  essential  to  the  assertion  of  the  legal  right  claimed  by  plain- 
tiff. 

Appeal  from  common  pleas  circuit  court  of  Richland 
county;  Gage,  Judge. 

Thirty  actions  by  the  South  Bound  Railroad  Company 
against  the  following  defendants,  respectively:  (1)  Eliza 
Burton  et  al.,  (2)  Dora  Casson  et  at,  (3)  Alice  C.  Casson, 
(4)  Charles  Logan,  (5)  Charles  H.  Manson,  (6)  J.  H.  Van 
Metre,  (7)  R.  C.  Myers  et  al.,  (8)  Mrs.  E.  L.  Ehrlich,  {9) 
Jno.  R.  Nowell,  .(10)  the  Capital  City  Building  &  Loan 
Association,  (11)  Martha  Holmes,  (12)  Robert  Nelson,  (13I 
Aaron  Grear,  (14)  Jno.  T.  Sloan  and  Jno.  T.  Seibels,  (15) 
Mary  Jones  Johnson,  {16)  Jacob  J.  Durham,  (17)  J.  Quitman 
Marshall,  {18)  Mary  J.  Clark,  (19)  H.  A.  Hartb,  (20)  SamL  L. 
Sweeney,  (21)  Mary  Smith,  (22)  Humphrey  Jones,  (23)  Mary 
E.  Higbee,  (24)  Jno.  N.  Finley,  (25)  Emma  L.  Pierce.  (26) 
Maria  L.  Taylor,  (27)  Carrie  Paul,  (28)  Jno.  W.  Wood,  (29) 
Katie  M.  Jones,  (30)  Margaret  Day, — on  complaints  of  which 
the  following  in  the  action  against  Martha  Holmes  is  substan- 
tially a  copy : 

"The  plaintiff,  complaining  of  the  above-named  defendant, 
alleges: 
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"(i)  That  the  plaintiff  is,  and  was  at  the  times  hereinafter 
named,  a  corporation  duly  created  by  and  organized  under  the 
laws  of  the  state  of  South  Carolina. 

"(2)  That  by  an  act  of  the  legislature  of  the  state  of  South 
Carolina  approved  the  9th  day  of  February,  1882,  found  in  17 
St.  at  Large,  p.  940,  plaintiff  corporation  was  authorized  to 
build  a  railroad  from  a  point  within  or  near  the  city  of 
Columbia,  in  the  state  of  Sooth  Carolina,  to  the  city  of 
Savannah,  in  the  state  of  Georgia,  and  was,  by  an  act  of  the 
legislature  approved  the  24th  day  of  December,  1890,  found 
in  20  St.  at  Large,  p.  763,  authorized  to  build  a  line  of  rail* 
road  from  a  point  within  or  near  the  city  of  Columbia  to  the 
North  Carolina  line,  in  the  direction  of  Monroe,  in  the  state 
of  North  Carolina. 

"(3)  That  by  an  act  of  the  general  assembly  of  the  state  of 
South  Carolina,  entitled  'An  act  to  appoint  commissioners  to 
purchase  land  for  the  purpose  of  building  a  town  and  for  re- 
moving the  seat  of  government  thereto,' approved  the  22A 
day  of  March,  1786,  found  in  4  St.  at  Large,  p.  751,  it  was 
enacted:  'That  the  commissioners  hereinafter  directed  to  be 
appointed,  shall  be,  and  they  are  hereby,  authorized  and  re- 
quired to  lay  off  a  tract  of  land  two  miles  square,  near  Friday's 
Ferry,  on  the  Congaree  river,  including  the  plain  of  the  hill 
where  Thomas  and  James  Taylor,  Esquires,  reside,  into  lots 
of  one-half  acre  each;  and  the  streets  shall  be  of  such 
dimensions,  not  less  than  sixty  feet  wide,  as  they  shall  think 
convenient  and  necessary,  with  two  principal  streets  running 
through  the  center  of  the  town  at  right  angles,  of  one  hundred 
and  fifty  feet  wide;  which  land  shall  be,  and  the  same  is 
hereby  declared  to  be,  vested  in  the  said  commissioners,  and 
their  lawful  successors,  for  the  use  of  this  state.' 

"(4)  That  under  the  provisions  of  said  act  the  said  body  of 
land  was  purchased  from  the  owners  thereof  by  the  commis- 
sioners appointed  thereunder,  and  it  became  vested  in  the 
State  of  South  Carolina  in  fee  simple ;  and  it  was  enacted  that 
the  territory  so  laid  off  into  streets  and  lots  should  be  called 
and  known  by  the  name  of  'Columbia' ;  and  power  was  con- 
ferred upon  the  commissioners  therein  named,  and,  by  sub- 
sequent acts,  upon  the  successors  of  said  commissioners,  to 
sell  certain  of  the  lots  so  laid  off,  as  provided  in  said  act. 

"(5)  That  the  state  of  South  Carolina  still  retains  the 
interest  in  fee  simple  in  the  streets  of  said  town  so  laid  off  as 
aforesaid. 

"(6)  That  by  subsequent  acts  of  the  general  assembly  of  the 
state  of  South  Carolina  the  mayor  and  aldermen  of  the  town 
of  Colombia,  subsequently  of  the  city  of  Colombia,  were 
vested  with  authority,  from  time  to  time,  under  their  common 
seal,  to  make  all  such  ordinances,  rules,  and  regulations 
relative  to  the  streets  and  markets  of  said  town  as  they  might 
think  proper  and  necessary. 

"(7)  That  amongst  other  streets  so  laid  off  by  the  commis- 
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sioners  aforesaid  was  Lincoln  street,  which  was  laid  off  ICO 
feet  wide,  running  north  and  south  from  Elmwood  avenue, 
the  northern  boundary  of  the  city  of  Colombia,  to  Lower 
street,  the  southern  boundary  thereof,  which  crossed,  at  a 
point  near  Taylor  street,  in  said  city,  a  body  of  land  which 
subsequently  became  known  as 'Sidney  Park,' belonging  to 
the  city  of  Colombia,  and,  up  to  a  recent  date,  used  by  it  for 
the  purposes  of  the  waterworks  of  the  city. 

"(8)  That  this  plaintiff  corporation,  after  building  the  line 
of  its  railroad  from  the  city  of  Savannah,  in  the  state  of 
Georgia,  to  Cayce,  a  point  in  the  county  of  Lexington,  in  the 
state  of  South  Carolina,  on  the  west  side  of  the  Congaree 
river,  and  nearly  opposite  to  the  city  of  Columbia,  being 
desirous  of  extending  its  line  from  said  point  to  and  through 
the  city  of  Columbia  and  on  towards  a  point  on  the  North 
Carolina  line  in  the  direction  of  Monroe,  in  said  state,  and 
being  authorized  by  its  act  of  incorporation  and  acts 
amendatory  thereof  so  to  do,  made  application  to  the  mayor 
and  aldermen  of  the  city  of  Columbia  for  permission  to  build 
the  line  of  its  road  through  and  along  said  Lincoln  street  from 
the  southern  boundary  of  the  city  to  Sidney  Park,  and  to  the 
point  where  Blanding  street  would  have  intersected  with  said 
Lincoln  street  if  projected  through  Sidney  Park;  whereupon 
the  said  mayor  and  aldermen  of  the  city  of  Columbia,  in 
council  assembled,  did,  by  an  ordinance  duly  ratified  the  26th 
day  of  September,  1899,  erant  a  right  of  way  to  this  plaintiff 
'along  the  line  of  Lincoln  street,  from  the  southern  boundary 
of  the  city  to  Sidney  Park  to  the  point  where  Blanding  street 
would  intersect  with  Lincoln  street  if  projected  through  Sidney 
Park  ;■  thence  west  along  the  line  of  Blanding  street  to  a  point 
at  or  near  its  intersection  with  Wayne  street;  thence  north 
along  or  near  the  line  of  Wayne  street  to  the  northern  limits 
of  the  city  of  Columbia* ;  and  was  authorized  to  lay  down  and 
construct  its  line  of  railway  along  said  right  of  way,  and  also 
with  the  privilege  of  crossing  Elmwood  avenue  and  other 
streets  along  said  line  at  street  grade  or  twenty  feet  below 
grade,  upon  certain  terms  and  conditions. 

"(9)  That  by  section  2  of  said  ordinance  it  was  further  pro- 
vided: 'Whenever  the  track  of  said  company  shall  cross  or 
pass  along  a  street  of  said  city  in  a  cut,  the  width  of  such  cut 
shall  not  be  more  than  twenty-five  feet  across  the  top,  and 
maintained  by  the  said  company  at  such  width,  and  all  cots 
where  not  directed  to  be  bridged  shall  be  fenced  on  both  sides 
along  the  entire  length,  with  a  substantial  fence  not  less  than 
four  and  one-half  feet  high,  and  the  outer  faces  of  said  fence 
not  to  be  more  than  twenty-six  feet  apart,  subject  to  the 
approval  of  the  committee  on  streets. '  And  it  was  further 
provided  in  sections  3,  4,  5,  6,  and  7  (section  3) :  'Whenever 
the  track  of  said  railroad  company  crosses  a  street  in  a  cut,  said 
cut  shall  be  covered  by  a  substantia]  bridge,  as  aforesaid,  the 
planking  of  which  shall  not  be  less  than  three  inches  thick, 
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erected  and  maintained  by  said  company  at  its  own  expense, 
the  entire  width  of  the  street,  inclusive  of  the  pavements, 
A  bridge  twenty-five  feet  wide  shall  be  provided  and  main- 
tained by  said  railroad  company  across  the  cat  opposite  the 
county  jail,  and  suitable  bridges  shall  be  erected  and  main- 
tained by  said  company  at  such  other  points  as  may  be 
decided  by  council  or  its  committee.  The  sides  of  all  bridges 
to  be  protected  with  a  close  railing  four  and  one-half  feet 
high.'  Section  4:  'Whenever  said  track  crosses  a  street  in  a 
cot,  where  existing  drains,  sewers,  culverts  or  other  water 
ways  are  disturbed,  suitable  water  ways  across  said  cuts  must 
be  provided,  built  and  maintained  at  the  expense  of  the  com- 
pany.' Section  5:  'City  water  pipes  across  said1  cut  are  to 
be  supported  by  bridges  and  the  pipes  boxed  up  under  the 
direction  of  the  committee  on  water  works  at  the  expense  of 
said  company  for  building  and  maintenance.  Whenever  it  be- 
comes necessary  in  the  judgment  of  council  or  its  committee 
on  waterworks  to  extend,  remove  or  change  the  location  of 
'  any  water  pipes  by  reason  of  the  construction  of  said  railroad 
track,  said  extension,  removal  or  change  of  location  shall  be 
under  supervision  of  the  committee  on  water  works  and  at  the 
expense  of  said  company.'  Section  6:  'Where  trestles  are 
used  by  said  company  on  Lincoln  or  other  streets  on  their 
line,  no  bench  shall  be  placed  over  any  water  gate  or  valve; 
and  shall  be  so  placed  as  to  allow  free  access  to  said  valve  and 
gates  by  the  employees  of  said  city.  And  no  benches  in 
intersecting  streets  shall  be  nearer  together  than  forty  feet: 
provided,  that  when  directed  by  city  council,  the  railroad 
company  shall  construct  iron  bridges  across  the  full  width  of 
the  street.  If  trestling  is  allowed  on  Lincoln  street  where  it 
is  crossed  by  the  waterway  between  Pendleton  and  College 
streets,  roadways  on  both  sides  of  said  trestle  shall  be  provided, 
erected  and  maintained  at  the  expense  of  said  company.  No 
mudsills  of  a  greater  length  than  twenty-five  feet  shall  be  used 
under  any  trestle  unless  placed  below  the  surface  of  the 
ground,  nor  shall  the  outside  or  foot  of  any  buffer  post  extend 
further  than  twelve  and  one-half  feet  from  the  center  line  of 
said  trestle.'  Section  7:  'Whenever  said  railroad  track 
crosses  any  street  at  grade,  said  company  must  adhere  strictly 
to  existing  grades;  or  if  the  grade  of  any  street  be  permitted 
to  be  changed,  said  company  must  at  its  own  expense  cause 
the  approaches  to  the  track  on  either  side  and  between  the 
rails,  to  be  graded  and  paved  to  correspond  with  said  grades; 
said  grades  not  to  exceed  one  foot  vertical  to  thirty  feet 
horizontal,  as  directed  by  council  or  its  committee  on  streets.' 
"(10)  That,  in  pursuance  to  said  privilege  so  granted,  this 
plaintiff  proceeded  to  construct  the  line  of  its  road  over  and 
along  said  Lincoln  street,  from  the  southern  boundary  of  the 
city  of  Columbia  to  said  Sidney  Park,  laying  its  track  along 
said  street  as  nearly  as  possible  at  grade,  and  proceeding  in 
all  respects  to  comply  with  the  provisions  of  said  ordinance 
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as  to  the  width  and  depth  of  its  cuts  and  as  to  the  protection 
thereof  by  substantial  fences ;  but  that,  owing  to  the  necessity 
of  having  to  build  retaining  walls  of  great  height  and  thick- 
ness in  the  cut  along  certain  portions  of  said  street,  has  not 
yet  completed  said  work,  bat  intends  to  complete  the  same  as 
rapidly  as  it  can  be  done,  in  good  faith  and  in  full  compliance 
with  the  terms  of  said  ordinance. 

"(n)  That  the  defendant,  who  claims  to  be  the  owner  of  a 
lot  of  land  abutting  on  said  Lincoln  street  fifty-two  feet, 
situate  on  the  east  side  thereof,  between  Plain  and  Washing- 
ton streets,  and  bounded  on  the  north  by  lot  of  Robert  Nelson, 
east  by  lot  now  or  late  of  Wilder,  south  by  lot  of  Alice  Pye, 
and  west  by  Lincoln  street,  has  filed  in  the  office  of  the  clerk 
of  the  court  of  common  pleas  for  Richland  county,  state  afore- 
said, a  petition  setting  out  that  the  said  defendant  is  entitled 
to  an  easement  of  access  over  and  across  the  said  Lincoln 
street  to  said  lot,  and  that  this  plaintiff  had  taken  and  im- 
paired the  same;  whereupon  an  order  was  made  by  Hon. 
George  W.  Gage,  presiding  circuit  judge  of  the  Fifth  judicial 
circuit  of  the  state  of  South  Carolina,  directing  the  clerk  of 
the  court  of  common  pleas  for  said  county  and  state  to  im- 
panel a  jury  to  ascertain  the  compensation  to  be  paid  by  this 
plaintiff  for  'the  taking,  alteration,  and  impairment  by  it  of 
the  easement  and  property  of  the  said  defendant  above 
described'  in  the  constructing  of  plaintiff's  railway  in  said 
Lincoln  street,  and  plaintiff  has  been  notified  that  the  said 
defendant  and  the  said  clerk  of  the  court  of  common  pleas  for 
Richland  county  are  about  to  proceed  to  impanel  a  jury  for 
the  assessment  of  the  alleged  damages  to  the  defendant's 
alleged  property. 

"(12)  That  this  plaintiff  denies  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  ownership  by  the  defend- 
ant of  the  lot  of  land  above  described,  but  does  deny  that  said 
defendant  has  any  easement  or  property  in  the  said  Lincoln 
street  other  than  her  right  of  access  to  said  lot  if  she  is  the 
owner  thereof;  and  this  plaintiff  further  alleges  that  it  has 
not,  in  any  manner,  taken  or  impaired  the  easement  of  access 
to  said  lot. 

"(13)  That  its  line  of  railway  along  said  Lincoln  street  at  a 
point  opposite  to  the  said  lot  claimed  by  the  said  defendant 
is  laid  about  thirty  feet  below  grade,  and  there  is  convenient 
and  ample  way  of  access  to  the  said  lot  over  and  along  the 
said  Lincoln  street  for  twenty-five  feet  in  width  north  to  Plain 
street  and  south  to  Washington  street. 

"(14)  That  this  plaintiff  has  not  taken  any  property  of  the 
defendant,  either  by  or  against  her  consent,  and  the  said 
defendant  has  no  right  to  proceed  under  the  statutes  of  the 
state  of  South  Carolina  for  the  assessment  of  the  value  of  any 
such  easement  or  property,  or  for  any  damages  done  by  the 
plaintiff  in  the  construction  of  its  line  of  railroad  over  and 
along  said  Lincoln  street. 
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"Wherefore,  the  plaintiff  demands  judgment:  First.  That 
the  defendant  be  enjoined  and  restrained  from  further  pros- 
ecuting proceedings  for  the  assessment  of  the  value  of  said 
property,  or  of  the  damages  alleged  to  have  been  done  thereto 
by  the  construction  of  plaintiff's  line  aforesaid. 

"Second.  For  such  other  and  farther  relief  as  to  the  court 
may  seem  just,  and  for  the  costs  of  this  action." 

The  several  defendants  thereafter  filed  their  return  to  a 
rule  to  show  cause,  all  being  in  the  following  form,  to  wit, 
except  that  the  said  John  R.  Nowell,  Mary  Jones  Johnson  and 
others,  and  Katie  M.  Jones  set  up  their  respective  ownership 
in  fee  simple  of  lots  abutting  on  Gadsden  street,  and  "their 
respective  easement  of  access  over  and  along  said  street 
instead  of  Lincoln  street: 

"By  way  of  return  to  the  rule  to  show  cause  heretofore 
made  herein,  the  defendant  above  named  respectfully  shows: 

"(i)  As  to  the  allegations  of  paragraph  5  of  the  complaint 
herein,  this  defendant  denies  the  same. 

"(a)- As  to  paragraph  10  of  the  complaint  herein,  this 
defendant  says  that  she  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
therein  contained,  and  therefore  denies  the  same. 

"(3)  As  to  paragraph  7  of  the  complaint  herein,  this  defend- 
ant admits  so  much  thereof  as  relates  to  the  laying  off  of  Lin- 
coln street  and  the  crossing  of  Sidney  Park  by  the  same;  but 
denies  that  said  Lincoln  street  is  now  of  the  uniform  width  of 
100  feet,  and  alleges  that  subsequent  to  its  being  laid  off  as 
aforesaid  the  width  of  said  street  has  been  altered  and  lessened, 
and  it  is  not  now,  and  has  not  been  for  many  years  past, 
more  than  80  or  85  feet  wide  along  a  great  part  of  its  length, 
and  is  now  only  about  94  feet  wide  along  and  in  front  of  this 
defendant's  lot  referred  to  in  the  complaint  herein.  This 
defendant  further  denies  that  said  Sidney  Park  was  heretofore 
used  by  the  city  of  Columbia  only  for  the  purposes  of  the 
water  works  of  said  city. 

"(4)  As  to  the  allegations  of  paragraph  12  of  the  complaint 

herein,  this  defendant  denies  the  same,  and  upon  information 

and  belief  alleges  that,  the  tract  of  land  embracing  the  streets 

and  lots  within  the  original  limits  of  the  city  of  Columbia 

having  passed  to  and  become  vested  in  the  commissioners  of 

the  town  of  Columbia  in  fee  for  the  use  of  the  state  of  South 

Carolina,  thereafter  said  tract  of  land  was  subdivided  into 

streets  and  lots,  which  said  lots  were  sold  and  conveyed  from 

time  to  time  by  said  commissioners,  or  their  lawful  successors, 

subject  and  with  reference  to  said  subdivision,  and  as  abutting 

and  bounding  upon  said  streets;  that  this  defendant  owns  the 

f  Ao-ci'mple  title  to  the  lots  referred  to  in  said  paragraph,  having 

1  said  title   through,  under,  and   by   virtue   of  certain 

f  conveyance  to  her  and  to  her  privies  in  estate,  run- 

ck,  as  shown  by  the  records  for  said  Richland  county, 

ime  of  the  war,  and  prior  thereto,  as  she  has  been 
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informed  and  believes,  to  a  conveyance  from  the  commissioner 
or  commissioners  of  the  town  of  Columbia;  and  that  through, 
under,  and  by  virtue  nf  said  deeds  of  conveyance  this  defend- 
ant owns  property,  namely,  an  interest  in  real  estate  in  and 
to  said  Lincoln  street,  which  the  plaintiff  herein  has  taken 
without  this  defendant's  consent,  and  for  which  said  plaintiff 
has  refused  and  still  refnses  to  make  compensation,  notwith- 
standing she  duly  gave  notice  of  ber  claim  thereto. 

"(5)  As  to  the  allegations  of  paragraph  13  of  the  complaint 
herein,-  this  defendant  denies  the  same. 

"(6)  As  to  the  allegations  of  paragraph  14  of  the  complaint 
herein,  this  defendant  denies  the  same,  and  alleges:  First. 
That  this  defendant  owns  the  fee  of  said  Lincoln  street  in 
front  of  her  said  lot  up  to  the  middle  of  said  street,  subject 
only  to  the  public  easement  therein  to  use  the  same  as  a  pub- 
lic highway.  That  the  plaintiff  herein,  by  the  construction 
and  operation  of  its  railway  over  and  along  said  street,  has 
imposed  thereupon  an  additional  burden,  and  has  taken  and 
appropriated  this  defendant's  interests  and  property  in  and 
to  the  fee  of  said  street.  Second.  That,  entirely  independent 
of  the  ownership  of  the  fee  in  said  Lincoln  street,  this  defend- 
ant, as  proprietor  of  said  lot  abutting  upon  said  Lincoln  street, 
owns  and  is  entitled  to  certain  rights  and  easements  therein, 
as  appurtenant  to  said  lot,  namely,  certain  rights  of  ingress 
and  egress  over  and  along  said  street  to  and  from  said  lot;  of 
access  and  passage  over  and  across  said  street ;  of  free  entrance 
and  circulation  of  light  and  air  from  and  over  said  street;  the 
right  to  make  reasonable  use  of  said  street,  in  connection 
with  said  lot,  for  purposes  of  building,  repairing  and  improv- 
ing; the  right  that  said  street  shall  not  be  subjected  to  any 
unreasonable  use,  so  as  to  cause  injury  to  said  defendant's 
abutting  premises;  and  the  right  that  said  street  shall  be  kept 
open  and  unobstructed  in  its  entire  width  as  a  public  highway. 
That  by  the  construction  and  operation  of  the  said  plaintiff's 
railway  over  and  along  said  Lincoln  street  more  than  one- 
fourth  of  the  bed  of  said  street  has  been  taken  and  appro- 
priated to  the  exclusive  use  of  said  plaintiff,  and  wholly 
diverted  from  its  use  as  a  public  highway;  this  defendant's 
right  of  ingress  and  egress  to  and  from  her  said  lot  has  been 
taken  and  materially  impaired,  her  right  of  access  and  passage 
over  and  across  said  street  has  been  taken  and  destroyed,  the 
free  entrance  and  circulation  of  light  and  air  over  and  across 
said  street  has  been  obstructed;  this  defendant's  right  to 
make  reasonable  and  necessary  use  of  said  street  in  connec- 
tion with  her  said  premises  has  been  abridged ;  said  street 
has  been  permanently  obstructed  in  front  of  said  defendant's 
lot,  and  subjected  to  an  unreasonable  use  wholly  inconsistent 
with  the  purpose  of  its  dedication  as  a  public  highway;  and 
this  defendant's  premises  and  buildings  have  been  and  con- 
tinue to  be  shaken,  damaged,  and  injured  by  the  frequent 
passage  of  heavy  trains,  and  have  been  and  continue  to  be 

2  E  R  R— 25 
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invaded,  polluted,  and  injuriously  affected  by  noxious  gases 
and  smoke,  by  the  deposit  thereon  of  cinders,  soot,  and  ashes, 
and  are  subjected  to  increased  risks  from  fire  by  sparks  being 
cast  thereon, — ali  of  which  to  this  defendant's  great  loss  and 
damage. 

"(7)  This  defendant,  making  further  return  to  said  rule  to 
show  cause,  denies  that  the  plaintiff  is  entitled  to  the  relief 
demanded  in  the  complaint  herein,  or  to,  any  judgment  what- 
soever against  this  defendant." 

From  order  refusing  to  enjoiu  the  condemnation  statutory 
proceedings,  the  plaintiff  appeals.     Reversed. 

Win.  H.  Lyles  and  D.  W.  Robinson,  for  appellant. 

Jno.  T.  Seibels,  P.  H.  Nelson,  Melton  &  Belser,  B.  L. 
Abney,  Andrew  Crawford,  Jno.  T.  Sloan,  and  Robert  W. 
Shand,  for  appellee. 

JONES,  J.  (after  stating  the  facts).  The  parties  who  are 
defendants  in  the  30  cases  above  entitled,  claiming  to  own 
lots  on  Lincoln  and  Gadsden  streets,  in  the  city  of  Columbia, 
S.  C,  began  proceedings  under  the  condemnation  statutes 
against  the  South  Bound  Railroad  Company  for  compensation 
for  the  taking,  alteration,  and  impairment  of  their  property  and 
easement  in  said  streets  by  reason  of  the  construction  of  said 
company's  railroad  in  said  streets.  Thereafter  these  actions 
were  begun  by  the  South  Bound  Railroad  Company  to  enjoin 
the  several  defendants  above-named  from  further  proceeding 
under  the  statute.  To  a  rule  to  show  cause  why  they  should 
not  be  enjoined,  the  defendants  made  return,  which,  after 
bearing,  was  adjudged  sufficient,  and  thereupon  the  circuit 
court.  Judge  Gage  presiding,  refused  the  injunction,  and  dis- 
solved the  temporary  restraining  order  previously  issued.  The 
circuit  court  took  the  view  that  there  were  very  few  disputed 
questions  of  fact  involved,  and  did  not  consider  such  disputed 
matter,  but  for  the  purposes  of  the  cases  assumed  all  the 
facts  stated  in  the  complaints  to  be  true,  and  made  bis  ruling 
as  if  the  matter  were  before  him  on  demurrers  to  the  com- 
plaints for  not  stating  facts  sufficient  to  entitle  the  plaintiff 
to  the  relief  sought;  and,  citing  the  cases  of  Ross  v.  Railway 
Co.,  33  S.  C.  482,  12  S.  E.  101,  and  Wilkins  v.  Town  Council 
of  Gafmey  City,  54  S.  C.  199,  32  S.  E.  299.  held  that  the 
landowners  on  the  streets  of  Columbia  have  a  peculiar  right 
in  the  streets  where  the  streets  abut  their  lots;  that  such  rights 
are  incident  and  appurtenant  to  their  land,  are  property  for 
the  taking  of  which  the  railroad  company  must  make  com- 
pensation to  the  owners  of  the  abutting  lots;  and  that  the 
proper  mode  of  obtaining  that  compensation  is  through  the 
proceedings  which  they  had  commenced  under  the  statute. 
For  a  more  detailed  statement  of  the  facts  reference  may  be 
had  to  the  complaint  and  the  return  to  the  rule  appearing  in 
the  report  of  this  case. 

Appellant's  first  exception  to  the  order  of  the  circuit  court 
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is  in  this  language :  "(i)  Because,  it  appearing  by  the  com- 
plaint that  the  plaintiff  has  never  admitted  defendant's  owner- 
ship of  the  lot  of  land  described  in  the  complaint,  or  that 
defendant  owned  any  easement  of  access  to  said  lot  over  and 
across  Lincoln  street,  and  -the  defendant's  ownership  of  said 
lot  and  easement  of  access  being  denied  in  the  complaint,  his 
honor  should  have  held  that  the  defendant  should  be  enjoined 
from  prosecuting  the  proceedings  complained  of  in  the  com- 
plaint until  her  title  to  the  lot  in  question  and  ownership  of 
the  easement  of  access  has  been  adjudged  by  the  court." 
This  exception,  we  think,  is  well  taken.  The  portions  of  the 
complaint  and  return  bearing  upon  this  matter  are  as  follows: 
Complaint:  "(12)  That  this  plaintiff  denies  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  ownership  by 
the  defendant  of  the  lot  of  land  above  described,  but  does 
deny  that  said  defendant  had  any  easement  or  property  in 
the  said  Lincoln  street  other  than  her  right  of  access  to  said 
lot,  if  she  is  the  owner  thereof;  and  this  plaintiff  further 
alleges  that  it  has  not  in  any  manner  taken  or  impaired  the 
easement  of  access  to  said  lot."  Return  to  the  rale,  par- 
agraph 4:  "As  to  the  allegations  of  paragraph  12  of  the  com- 
filaint  herein,  this  defendant  denies  the  same,  and  upon 
^formation  and  belief  alleges  that,  the  tract  of  laud  embracing 
the  streets  and  lots  within  the  original  limits  of  the  city  of 
Columbia  having  passed  to  and  become  vested  in  the  com- 
missioners of  the  town  of  Columbia  in  fee  for  the  use  of  the 
state  of  South  Carolina,  thereafter  said  tract  of  land  was  sub- 
divided into  streets  and  lots,  which  said  lots  were  sold  and 
conveyed  from  time  to  time  by  said  commissioners,  or  their 
lawful  successors,  subject  and  with  reference  to  said  subdi- 
vision, and  as  abutting  and  bounding  upon  said  streets;  that 
this  defendant  owns  the  fee-simple  title  to  the  lots  referred  to 
in  said  paragraph,  having  derived  said  title  through,  under 
and  by  virtue  of  certain  deeds  of  conveyance  to  her  and  to 
her  privies  in  estate  running  back,  as  shown  by  the  records 
for  said  Richland  county,  to  the  time  of  the  war,  and  prior 
thereto,  as  she  has  been  informed  and  believes,  to  a  con- 
veyance from  the  commissioner  or  commissioners  of  the  town 
of  Columbia,  and  that  through,  under,  and  by  virtue  of  said 
deeds  of  conveyance,  this  defendant  owns  property,  namely, 
an  interest  in  real  estate  in  and  to  said  Lincoln  street,  which 
the  plaintiff  herein  has  taken  without  this  defendant's  con- 
sent, and  for  which  said  plaintiff  has  refused  and  still  refuses 
to  make  compensation,  notwithstanding  she  duly  gave  notice 
of  ber  claim  thereto."  It  appears  also  that  the  complaint  in 
the  fifth  paragraph  alleges  that  the  state  of  South  Carolina 
retains  the  fee  in  the  streets  of  Columbia,  which  is  denied  in 
the  first  paragraph  of  the  return;  and  in  the  sixth  paragraph 
of  the  return  the  defendant  claims  to  own  not  only  an  ease- 
ment of  access  and  of  light  and  air  in  said  streets,  but  the  fee 
in  said  streets  to  the  middle  thereof.  The  return  also  denies 
the  allegations  in  the  thirteenth  and  fourteenth  paragraphs 
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thereof.  The  foregoing  is  sufficient  to  show  that  the  right  of 
the  defendants  to  compensation  is  disputed  by  the  railroad 
company.  In  such  a  case  it  is  proper  to  enjoin  the  proceed- 
ings under  the  condemnation  statutes  as  they  do  not  prescribe 
any  method  by  which  the  disputed  rights  of  the  landowner  or 
claimant  to  compensation  can  be  determined.  Railway  Co. 
v.  Ridlehnber,  38  S.  C.  313.  17  S.  E.  24.  The  order  dissolv- 
ing the  temporary  injunction  herein  and  refusing  to  continue 
the  same  is  appealable,  because  such  injunction  is  essential 
to  the  assertion  of  the  legal  right  claimed  by  plaintiff.  Strom 
v.  Mortgage  Co.,  42  S.  C.  101,  20  S.  E.  16;  Seabrook  v. 
Mostowitz,  51  S.  C.  435,  29  S.  E.  202. 

In  advance  of  any  decision' thereon  by  the  circuit  court  after 
hearing  on  the  merits,  we  deem  it  premature  to  determine 
whether  the  fee  in  the  streets  of  the  city  of  Columbia  is  in 
tbe  state,  the  city  council,  or  the  abutting  lot  owners;  whether 
a  steam  commercial  railroad,  as  distinguished  from  a  street 
railway  proper  at  street  grade,  may  be  constructed  in  the 
streets  of  a  city  under  the  authority  of  an  act  of  the  legislature 
and  an  ordinance  of  the  city  council  without  compensation 
to  the  abutting  lot  owners,  who  own  either  the  fee  to  the 
middle  of  the  street  or  an  easement  of  access  and  of  light  and 
air;  whether,  if  the  abutting  lot  owners  own  merely  an  ease- 
ment in  said  streets,  the  construction  of  such  railroad  is  a 
"taking"  of  property,  within  the  meaning  of  our  constitution ; 
whether,  if  the  construction  of  such  railroad  is  not  a  "taking" 
of  such  easement  if  at  street  grade,  and  its  use  of  that  part  of 
the  street  is  not  exclusive,  is  such  construction  a  "taking" 
of  such  easement  in  part,  when  tbe  railway  is  below  grade, 
or  in  a  cut,  or  above  grade,  on  a  trestle  or  embankment,  which 
exclusively  appropriates  a  portion  of  the  street ;  whether  ample 
means  of  ingress  and  egress  are  still  left  the  claimants  on  said 
streets,  and,  if  so,  whether,  nevertheless,  if  a  part  of  the 
street  is  exclusively  appropriated  by  the  construction  and 
operation  of  the  railroad,  are  abutting  lot  owners  entitled  to 
compensation  for  loss  to  their  property  by  reason  of  such 
exclusive  appropriation.  We  decide  only  that,  inasmuch  as 
it  appears  that  the  right  to  compensation  is  disputed,  it  was 
error  to  refuse  to  continue  tbe  temporary  injunction  of  the 
proceedings  under  the  condemnation  statute. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case 
is  remanded  for  such  further  proceedings  as  may  be  proper. 


Pittsburgh,  C,  C.  &  St.  L,  Ry.  Co.  v.  Machler  etal. 

(Supreme  Court  of  Indiana,  March  it,  igoi.) 
[63  N.  E.  Rep.  210.] 
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Simn — Stmt — Evidence. 

Where  a  railroad  company  filed  a  remonstrance,  testimony  that  the 
proposed  drain  would  carry  off  the  water  from  the  side  ditches  of  the 
railroad  that  then  had  no  outlet,  and  as  to  the  general  sufficiency  of 
the  drain  to  convey  the  water  away  from  the  vicinity  of  the  road,  and 
thus  make  another  culvert  or  bridge  in  the  neighborhood,  then  being 
maintained  by  the  company,  unnecessary,  tended  to  show  benefits,  and 
was  competent. 
Sam  e — Sam  e — Same. 

Testimony  of  a  civil  engineer,  experienced  in  railroad  construction  in 
the  vicinity,  as  to  the  relative  cost  of  the  maintenance  of  a  railroad  bed 
made  of  muck  soil  when  saturated  by  seepage  from  standing  water  and 
when  dry,  and  as  to  the  relative  value  of  the  property  under  the  two 
conditions,  tended  to  establish  benefits,  and  was  admissible. 

Appeal  from  circuit  court,  Laporte  county;  John  C.  Ricbter, 
Judge. 

Proceeding  for  the  construction  of  a.  ditch,  instituted  by 
Ernestina  Machler  and  others,  in  which  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  filed  a 
remonstrance.  Judgment  directing  the  establishment  of  the 
ditch,  and  the  railway  company  appeals.     Affirmed. 

N.  O.  &  G.  E.  Ross,  for  appellant. 

Weir,  Weir  &  Darrow,  for  appellees. 

HADLEY,  J.  Appellant  was  a  remonstrant  in  a  proceed- 
ing instituted  by  the  appellees  under  the  drainage  act  of  1885 
(section  5623  etseq.,  Burns'  Rev.  St.  1901)  for  the  construc- 
tion of  a  ditcb.  The  judgment  of  the  circuit  court  is  assailed 
for  apparent  want  of  jurisdiction  in  this:  (1)  Because  there 
was  no  petition  on  file  when  the  primary  notice  was  given; 
{2)  becanse  on  the  day  stated  in  the  notice  for  docketing  there 
was  no  petition  on  file  to  be  docketed,  nor  any  action  taken 
in  the  proceeding;  and  (3)  because  the  petition  was  filed  on 
the  same  day  it  was  docketed,  which  was  three  days  after  the 
time  stated  in  the  notice.  The  record  shows  that  the  peti- 
tioners caused  a  notice  that  they  had  fifed  in  the  clerk's  office 
of  the  Laporte  circuit  court  their  petition  for  drainage  of  cer- 
tain described  lands  in  said  county,  setting  forth  the  route  of 
the  proposed  drain  as  described  in  the  petition,  and  the  names 
of  the  owners  of  the  lands  affected,  and  that  said  petition 
would  be  docketed  on  February  3,  1809,  to  be  served  per- 
sonally on  divers  persons  and  corporations  so  named,  includ- 
ing appellant,  and  by  posting  like  notices  to  all  named  owners 
at  the  court  house  door  and  at  three  public  places  in  each 
township  along  and  near  the  line  of  the  proposed  drain,  which 
said  posting  was  on  the  9th  day  of  January,  and  said  personal 
service  on  the  13th,  14th,  and  16th  days  of  January,  1899. 
February  6,  1899,  the  petitioners  filed  their  said  petition  in 
the  Laporte  circuit  court,  and,  having  made  proof  of  the  serv- 
ice of  notice  as  above  stated,  the  court  ordered  the  petition 
docketed  as  a  pending  cause.  No  demurrer,  remonstrance, 
or  objection  having  been  filed  within  10  days  after  docketing, 
the  petition  was  referred  to  the  drainage  commissioners,  with 
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instructions  when  and  where  they  should  meet  and  when  they 
should  report.  The  drainage  commissioners,  in  conformity  to 
the  requirements  of  section  5624,  made  and  filed  their  report 
favorably  to  the  construction  of  the  drain,  and  within  10  days 
after  such  filing  appellant  filed  a  remonstrance  on  the  various 
grounds  allowable  under  section  5625.  Divers  other  remon- 
strances were  also  filed  under  said  latter  section.  November 
16th  the  commissioners'  report,  with  the  various  pending 
remonstrances,  were  submitted  to  the  court  for  trial  Appel- 
lant requested  in  writing  upon  its  part  a  special  finding  of 
facts  and  conclusions  of  law.  November  21st  the  court 
announced  a  general  finding  on  the  other  remonstrances. 
November  22A  a  special  finding  of  facts  and  conclusions  of 
law  were  filed  on  appellant's  remonstrance,  finding,  in  sub- 
stance, that  it  would  be  practicable  to  accomplish  the  pro- 
posed drainage  at  a  cost  less  than  the  aggregate  benefits;  that 
the  proposed  work  would  improve  the  public  health,  and 
benefit  public  highways  in  three  townships,  and  be  of  public 
utility;  that  the  ditch  would  be  sufficient  to  properly  drain 
the  lands  affected ;  that  from  the  beginning  said  proposed 
drain  follows  the  course  of  a  natural  stream,  which  flows  all 
the  year  round,  and  which  passes  through  and  underneath  the 
railroad  bridge  of  appellant  known  as  "Bridge  463,"  and, 
thence  flowing  southwesterly  a  distance  of  ik  miles,  empties 
into  the  Kankakee  river;  that  on  the  north,  and  along  appel- 
lant's right  of  way  in  four  sections,  is  a  large  tract  of  low- 
land, all  of  which  has  its  outlet  through  and  under  said  bridge 
463,  and  appellant's  right  of  way  through  said  four  sections 
becomes  inundated  with  water,  which  rises  at  times  to  the 
ties,  rendering  the  roadbed  soft,  and  dangerous  to  operate 
trains  upon,  and  more  expensive  to  maintain  than  it  would 
be  if  properly  drained;  that  the  proposed  ditch  will  be  suffi- 
cient to  effectually  drain  said  four  sections  and  right  of  way 
through  the  same,  and  appellant  will  be  benefited  in  excess  of 
all  damages  the  sum  of  $600.  November  23d  the  court  made 
a  general  summing  up  by  items  of  all  modifications  of  the 
original  assessments  as  a  result  of  the  remonstrances,  includ- 
ing appellant's,  and  adjudged  in  one  general  order  that  the 
report  of  assessments  as  modified  by  the  court  should  be  held 
to  be  the  true  assessments,  and  that  the  commissioners' 
assessments,  as  thus  modified,  should  stand  confirmed,  and 
the  drain  established. 

(Questions  of  jurisdiction  omitted.) 

2.  The  state  has  the  undoubted  right  to  authorize  the  im- 
proving of  a  drain  across  the  right  of  way  of  a  railroad  com- 
pany by  deepening  and  widening  a  natural  channel,  as  in  this 
case,  and  such  an  act  is  not  a  violation  of  the  state  or  federal 
constitution.  Specification  5,  §  51 53,  Burns'  Rev.  St.  1901; 
Railroad  Co.  v.  Cluggish,  143  Ind.  347,  42  N.  E.  743 ;  Evans- 
ville  &  T.  H.  R.  Co.  v.  State,  149  Ind.  276,  49  N.  E.  2;  Balti- 
more &  O.  S.  W.  Ry.  Co.  v.  Board  of  Coin' rs  of  Jackson  Co., 
1 56  Ind.  260,  58  N.  E.  837,  59  N.  E.  856. 
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3.  The  appellant  assigns  45  reasons  for  a  new  trial.  The 
first  five  count  on  the  overruling  of  its  motion  to  set  aside  the 
court's  general  finding  upon  its  remonstrance,  and  the  failure 
of  the  court  to  make  a  special  finding  as  requested.  There  is 
no  merit  in  any  of  these  reasons.  Indeed,  we  are  puzzled  in 
finding  any  ground  for  either  of  them,  for  the  record  clearly 
shows  that  the  court  made  and  filed  a  special  finding  in  com- 
pliance with  its  request,  and  that  there  was  no  general  finding 
in  appellant's  case  other  than  the  summing  np  noted  above. 
Except  two,  the  other  reasons  relate  to  the  action  of  the  court 
in  the  admission  and  exclusion  of  proffered  testimony.  Over 
appellant's  objection,  two  witnesses  were  permitted  to  testify 
that  the  proposed  drain  would  carry  off  the  water  from  the 
side  ditches  of  appellant's  railroad  that  then  had  no  outlet, 
and  as  to  the  general  sufficiency  of  the  drain  to  convey  the 
water  away  from  the  vicinity  of  appellant's  railroad,  and  thus 
make  unnecessary  another  culvert  or  bridge  in  the  neighbor- 
hood, then  being  maintained  by  appellant.  All  this  tended  to 
show  benefits,  and  was  competent  One  Rosecranz,  as  an 
expert  civil  engineer,  experienced  in  railroad  construction 
and  maintenance  in  the  Kankakee  valley,  wherein  the  drain 
in  controversy  is  situate,  was  permitted  to  give  the  relative 
cost  of  the  maintenance  of  a  railroad  bed  made  of  muck  soil 
when  saturated  by  seepage  from  standing  water  and  when  dry 
and  free  from  standing  water;  also  the  relative  value  of  the 
property  under  the  two  conditions.  This  testimony  also 
tended  to  establish  benefits,  and  was  properly  admitted. 

(Question  of  practice  omitted.) 

There  is  no  ground  for  argument  on  the  sufficiency  of  the 
evidence  to  sustain  the  finding. 

Judgment  affirmed. 

Pittsburgh,  C,  C  &  St.  L.  Ry.  Co.  v.  Fish. 

{Supreme  Court  of  Indiana.  April  j,  1901.) 

[63  N.  E.  Rep.  454.] 

Constitutionality  of  Statute. 

Act  1889,  known  as  the  "Barrett  Law"    (Burns'  Rev.  St.  1901,  §  4288 
et  seq.),  relating-   to  street  improvements,  and  providing   for  assessing- 
property  benefited,  is  constitutional. 
Local  Assessments*— Notice  of  Primary  Resolution. 

Notice  of  the  adoption  of  the  primary  resolution  for  a  street  improve- 
ment required  to  be  given  by  section  2  of  the  Barrett  law  is  not  essen- 
tial to  jurisdiction,  or  to  the  validity  of  an  assessment. 
Same — Enforcement  of  Lien  against  Railroad. t 

Such  property  of  a  railroad  corporation  as  is  essential  to  the  opera- 
tion of  the  road  will  not  be  ordered  sold  by  piecemeal  to  satisfy  a  statu- 
tory lien  for  a  street  improvement,  but,  in  lien  thereof,  the  court  has 
power  to  render  a  personal  judgment  against  the  corporation,  to  be  col- 
lected as  ordinary  judgments  are  collected. 
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Same— Attorn ey's  Feei. 

The  attorney's  fees  allowed  by  section  9  of  the  Barrett  law  in  fore- 
closing a  street  assessment  lien  do  not  become  a  part  of  the  assessment, 
bnt  pertain   to    the  remedy,   and  their  allowance    cannot    make     the 
assessment  excessive. 
S  am  o —  Evidence. 

In  an  action  to  foreclose  a  street  assessment  lien,  mere  testimony  by 
the  town  attorney  that  he  was  acquainted  with  the  assessment  made  by 
the  town  board  for  the  improvement  of  the  particular  street,  and  that 
defendant  was  assessed  a  certain  sum,  was  insufficient  to  show  a  valid 
assessment,  or  that  plaintiff  had  any  right  to  its  enforcement,  and  could 
not  support  a  judgment  in  his  favor. 

Appeal  from  circuit  court,  Pulaski  county ;  Geo.  W.  Beaman, 
Judge. 

Action  by  John  W.  Fish  against  tbe  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed. 

N.  O.  &  G.  E.  Ross,  for  appellant. 

Warren  W.  Borders,  for  appellee. 
_  HADLEY,  J.  Foreclosure  of  a  statutory  lien  against  the 
right  of  way  of  appellant  on  account  of  the  improvement  of  a 
street  in  the  town  of  Winamac.  The  complaint  is  in  the 
usual  form.  Answer  in  general  denial,  and  that  the  defend- 
ant is  a  railroad  corporation  organized  under  the  laws  of 
Indiana  and  other  states,  and  engaged  in  the  business  of  a 
common  carrier  of  passengers  and  freight  in  interstate  com- 
merce, and  also  in  carrying  United  States  mails  under  con- 
tract with  tbe  national  government,  pursuant  to  an  act  of 
congress,  and  that  the  property  assessed  is  its  depot  grounds 
and  rieht  of  way,  which  are  necessary  to  the  operation  of  its 
railroad,  and  the  assessment  was  made  by  the  front-foot  rale, 
and  without  reference  to  benefits,  and  is  unconstitutional 
Appellant's  demurrer  to  tbe  complaint  and  its  motions  to 
modify  tbe  judgment  and  for  a  new  trial  were  overruled. 
Error  is  assigned  on  each  of  these  rulings.  Tbe  improvement 
was  made  under  the  provisions  of  tbe  act  of  1889  known  as 
tbe  "Barrett  Law"  (section  4288  et  seq.,  Burns'  Rev.  St 
1901).  The  constitutionality  of  this  act  has  recently  been 
so  often  affirmed  that  it  no  longer  remains  an  open  question. 

1.  The  only  other  objection  to  the  complaint  pointed  out 
by  appellant  is  the  absence  of  averment  tbat  the  notice  of  the 
adoption  of  the  primary  resolution  of  necessity  was  given  as 
provided  by  section  2  of  the  act.  It  is  averred  that  notice  for 
proposals  for  making  the  improvement  and  notice  of  the  filing 
of  the  engineer's  report,  and  of  tbe  time  and  place  for  a  hear- 
ing of  grievances,  were  given  as  required  by  sections  1  and  7 
of  said  act,  and  tbat  tbe  trustees'  committee  and  tbe  board  of 
trustees  met  at  the  time  and  place  designated  in  such  notice, 
and  heard  all  grievances  presented,  and  after  due  considera- 
tion the  board  adopted  the  engineer's  report,  and  made  tbe 
assessments  of  benefits,  assessing  against  appellant's  said 
property  the  sum  of  $117.     With  respect  to  municipal  im- 
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provements,  it  is  settled  in  this  state,  and  most  other  states, 
that,  the  subject-matter  being  clearly  within  the  jurisdiction 
of  municipal  legislative  bodies,  jurisdiction  over  the  persons 
of  those  affected  by  an  improvement  will  be  sufficiently 
obtained  if  at  any  atep  in  the  proceeding,  and  before  the 
assessments  are  made,  an  opportunity  is  afforded  to  all  per- 
sons feeling  aggrieved  to  make  whatever  defense  they  may 
have  against  the  assessment  of  their  property.  It  has  there- 
fore been  held  that  notice  of  the  resolution  of  necessity,  the 
purpose  of  which  is  merely  to  invite  the  views  and  counsel  of 
property  owners,  is  not  essential  to  jurisdiction,  or  to  the 
validity  of  an  assessment.  Hughes  v.  Parker,  148  Ind.  692, 
48  N.  E.  243;  Paving  Co.  v.  Edgerton,  125  Ind.  45s,  25  N.  E. 
436;  Quill  v.  City  of  Indianapolis,  124  Ind.  292,  23  N,  E. 
788,  7  L.  R.  A.  681.  The  complaint  is  not  subject  to  the 
objection  urged. 

2.  As  a  part  of  the  finding  and  judgment  is  the  following, 
in  substance:  That  there  is  due  the  plaintiff  on  the  assess- 
ment sued  on  $1 17,  and  the  further  sum  of  $2;  attorney's  fees, 
and  that  the  same  is  a  lien  on  the  real  estate  described;  that 
by  reason  of  the  fact  that  said  real  estate  is  a  part  of  the 
right  of  way  and  station  grounds  of  the  defendant,  a  railroad 
corporation,  and  a  common  carrier  of  freight  and  passengers 
and  of  the  United  States  mail,  and  is  so  used,  and  is  necessary 
to  the  proper  and  successful  operation  of  its  railroad  and  con- 
duct of  its  corporate  business;  and  that  the  lien  cannot 
be  foreclosed  against  the  same,  and  the  property  sold  for  the 
payment  of  said  judgment,  without  interference  with  the  rights 
of  the  public, — the  plaintiff  is  therefore  entitled  to  a  personal 
judgment  against  the  defendant  for  the  sum  so  found  due,  and 
judgment  is  rendered  accordingly.  Appellant  insists  that  the 
court  had  no  power  to  render  a  personal  judgment  against  it 
for  said  assessment,  and  that  its  motion  to  modify  the  judg- 
ment in  this  respect  should  have  been  sustained.  This 
insistence  we  cannot  allow.  When  the  public  grants  a  fran- 
chise to  a  railroad  corporation,  and  gives  it  the  right  of 
eminent  domain,  it  does  so  upon  the  theory  that  benefits  will 
be  returned.  Hence  it  is  that  the  public  has  an  interest  in 
the  exercise  of  such  a  franchise  that  a  court  of  equity,  in  the 
absence  of  a  specific  statutory  provision,  will  not  suffer  dis- 
turbed, when  private  right  may  find  another  adequate  remedy. 
Accordingly  it  has  been  held  that  such  property  of  a  railroad 
company  as  is  essential  to  the  operation  of  the  road,  and  in 
carrying  forward  its  corporate  purpose,  will  not  be  ordered 
•old  by  piecemeal  to  satisfy  a  statutory  lien,  but  in  lieu  of  an 
order  of  sale  the  court  will  award  the  plaintiff  a  personal  judg- 
ment, to  be  collected  as  ordinary  judgments  at  law  are  col- 
lected. Railway  Co.  v.  State,  122  Ind.  443,  24  N.  E.  350; 
Same  v.  Boney,  117  Ind.  501,  20  N.  E.  432,  3  L  R.  A.  415; 
Same  v.  State,  8  Ind.  App.  377,  35  N.  E.  916;  Railroad  Co. 
v.  Bowker,  9  Ind.  App.  428,  36  N.  E.  864. 
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3.  Id  addition  to  the  amount  due  od  the  assessment,  the 
court,  under  section  9  of  said  act,  gave  the  plaintiff  judgment 
for  $2;  as  a  reasonable  attorney's  fee.  This  did  not  make  the 
assessment  of  damages  excessive.  The  attorney's  fee  allowed 
was  not  a  part  of  the  assessment.  It  pertained  to  the  remedy, 
and  was  properly  allowed.  Dowell  v.  Paving  Co.,  138  Ind. 
675,  38  N.  E.  389;  Railroad  Co.  v.  Walters,  13  Ind.  App.  275, 
41  N.  E.  465. 

4.  A  more  serious  question  arises  upon  the  sufficiency  of 
the  evidence  to  sustain  the  finding.  The  plaintiff  introduced 
in  evidence  the  complaint  and  the  original  summons,  and  the 
sheriff's  return  indorsed  thereon,  which  documents  are  set 
out  at  length  in  the  bill  of  exceptions.  The  sum  total  of  the 
balance  of  the  evidence,  all  of  which  was  introduced  by  the 
plaintiff  without  objection  from  the  defendant,  follows:  "Q. 
Yon  may  state  your  name?  A.  Henry  A.  Steis.  Q.  What 
official  capacity  were  you  acting  in  in  1899?  A.  I  was  town 
attorney.  Q.  You  may  state  if  you  are  acquainted  with  the 
assessments  made  by  the  board  of  town  trustees  for  the  im- 
provement of  Pearl  street,  in  the  town  of  Winamac,  Pulaski 
county,  Indiana?  A.  Yes,  sir.  Q.  You  may  state  if  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company  was 
assessed  for  those  improvements?  A.  Yes,  sir;  it  was.  Q. 
You  may  state  the  amount  of  the  assessment  ?  A.  Can  get  the 
amount  from  the  record.  It  was  a  hundred  some  odd  dollars 
of  the  assessment,  but  I  do  not  remember  the  exact  amount 
If  you  have  the  record,  it  will  show  yon.  Q.  The  record  will 
show  $171.60?  A.  Yes;  that  is  right, — $171.60.  Wait  a 
minute.  It  is  $117.60.  Q.  $117.60?  A.  Yes,  sir."  W.  W. 
Borders,  plaintiff's  attorney,  testified:  "I  will  testify  that 
an  account  of  this  assessment  was  placed  in  my  hands  for  col- 
lection more  than  a  year  ago.  I  made  demand  of  payment, 
and  payment  was  refused,  before  the  complaint  was  filed." 
Mr.  Steis  recalled:  "Q.  Mr.  Steis,  you  may  state  what  it 
was  worth  to  collect  a  claim  of  $117.60.  A.  $25.  (The 
defendant  introduced  no  evidence,  and  this  was  all  the  evi- 
dence given  in  the  cause.)"  In  an  action  for  the  enforce- 
ment of  a  right  granted  by  a  special  statute,  not  only  the 
complaint,  but  the  proof,  mnst  show  that  all  the  conditions 
upon  which  the  right  depends  have  been  complied  with. 
Towns  have  the  right  to  improve  streets,  and  to  assess  the 
cost  thereof  against  the  abutting  property;  bat  the  right 
wholly  rests  upon  an  orderly  procedure,  prescribed  by  the 
statute,  which  gives  the  property  owners  a  hearing  before 
their  lands  are  charged.  The  complaint,  as  against  the  gen- 
eral denial,  proves  nothing.  The  general  denial  challenges 
proof  of  every  material  averment  of  the  complaint,  which 
means  proof,  by  competent  evidence  dehors  the  complaint, 
of  every  step  in  the  statutory  scheme  that  leads  up  to,  and 
clothes  the  board  of  trustees  with  power  to  make,  a  valid 
assessment.     The  statute  plainly  provides  the  steps  that  shall 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        39S 
People  v.  Feitner 

be  taken  iu  a  street  improvement  to  create  an  enforceable 
lien,  and  it  can  be  created  in  no  other  way.  Van  Sickle  v. 
Belknap,  129  Ind.  $58,  28  N.  E.  305 ;  Leeds  v.  De  Frees  (this 
term)  61  N.  E.  930;  Cleveland,  C,  C.  &  St  L  Ry.  Co.  v. 
Edward  C.  Jones  Co.,  20  Ind.  App.  87,  50  N.  E.  319.  Proof 
that  the  town  attorney  was  acquainted  with  the  assessment 
made  by  the  town  board  for  the  improvement  of  Pearl  street, 
and  that  appellant  was  assessed  therefor  $117,  was  no  evidence 
at  all  that  the  assessment  alluded  to  was  a  valid  assessment, 
or  that  the  plaintiff  had  any  right  to  its  enforcement.  There 
is  a  total  absence  of  evidence  upon  a  material  issue,  and 
appellant's  motion  for  a  new  trial  should  have  been  sustained. 
Cause  reversed,  with  instructions  to  grant  appellant  a  new 
trial.  

People  ex  rel.  Delaware  &  H.  Co.  v.  Feitner  et  <U., 
Tax  Com'rs. 

{Court  of  Appeals  of  New  York,  May  6,  igoi.) 
[63  N.  E.  Rep.  786.] 

Taxation— Leased  Properties  and  Franchises. 

Where  one  domestic  railroad  corporation  leases  the  properties  and 
franchises  of  another  for  the  entire  life  of  the  lessor's  charter  and 
renewals  thereof,  the  lessee  acquires  merely  a  lessee's  interest,  with  the 
right  to  nse  the  leased  properties  upon  payment  of  the  rentals  reserved, 
and  is  not  taxable  as  the  owner  of  such  properties. 
Sims — Sams — Asms  sments— Deductions. 

In  assessing'  the  lessee,  the  value  of  the  leases,  exclusive  of  the  value 
of  the  right  to  use  the  leased  franchises,  should  1>c  ascertained,  and 
added  to  the  value  of  the  real  estate  and  personal  property  of  the  lessee  ; 
deducting  from  this  total  the  deductions  allowed  by  statute. 

Appeal  from  supreme  court,  appellate  division,  First 
department. 

Certiorari  by  the  people,  on  the  relation  of  the  Delaware  & 
Hudson  Company,  against  Thomas  L.  Feitner  and  others,  as 
commissioners  of  taxes  and  assessments  of  the  city  of  New 
York.  From  an  order  of  the  appellate  division  [70  N.  Y. 
Supp.  500)  modifying  and  affirming  an  order  vacating  an 
assessment  against  relator  (66  N.  Y.  Supp.  91).  the  commis- 
sioners appeal.     Affirmed. 

Relator's  leases  referred  to  in  the  opinion  were  for  and  dur- 
ing the  full  term  of  tbe  charter  of  the  lessors,  and  renewals 
thereof. 

George  L.  Rives,  Corp.  Counsel  (James  M.  Ward  and 
David  Rumsey,  of  counsel),  for  appellants. 

David  Willcox,  for  respondent. 

BARTLETT,  J.  The  appellants,  the  commissioners  of 
taxes  and  assessments  for  tbe  city  of  New  York,  in  assessing 
tbe  relator,  a  domestic  corporation,  with  its  principal  office 
in  the  city  of  New  York,  for  the  year  1899,  refused  to  make 
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certain  deductions,  which  are  the  subject  ofthisappeaL  The 
relator  operated,  in  connection  with  its  own  property,  the 
Albany  &  Susquehanna  Railroad  and  the  Rensselaer  ft 
Saratoga  Railroad,  under  written  instruments  that  purported 
to  be  leases.  The  commissioners  held  that  the  terms  of  these 
instruments  were  such  as  to  vest  the  ownership  of  the  prop- 
erties of  these  two  companies  in  the  relator,  and  it  was  there- 
fore subject  to  taxation  thereon,  as  owner.  The  relator 
insisted  that,  even  if  this  theory  was  adopted,  it  was  entitled 
to  a  deduction  of  the  mortgage  lien  on  the  Albany  & 
Susquehanna  Railroad  property,  amounting  to  $10,000,000. 
The  commissioners  refused  to  make  this  deduction,  on  the 
ground  that  it  was  not  the  debt  of  the  relator,  for  which  it 
was  primarily  liable,  but  an  obligation  of  the  Albany  & 
Susquehanna  Railroad  Company,  the  payment  of  which  was 
guarantied  by  the  relator.  The  special  term  held  (66  N.  Y. 
Supp.  91)  that  the  refusal  to  make  this  deduction  of  the 
mortgage  lien  was  error,  and,  as  the  amount  exceeded  the 
taxable  balance,  the  assessment  was  vacated.  The  appellate 
division  (70  N.  Y.  Supp.  500)  modified  the  order  of  the  special 
term  by  adding  thereto  a  direction  that  the  commissioners 
reassess,  for  the  purpose  of  taxation  of  the  capital  stock  and 
surplus  of  the  relator,  for  the  year  1890,  in  accordance  with 
its  opinion.  The  learned  judge  writing  for  the  appellate 
division  stated  in  his  opinion:  "I  do  not  think,  however, 
that  under  these  leases  the  lessee  acquired  the  title  to  the 
property,  but  that  its  interest  in  it  was  solely  that  of  lessee. 
There  was  no  finding  by  the  tax  commissioners, 
nor  by  the  court  below,  as  to  the  value  of  these  leases;  and 
in  such  a  case  we  think  the  proceedings  should  be  sent  back 
for  reassessment,  so  that  the  value  of  these  leases,  deducting 
therefrom  the  value  of  the  right  to  use  the  franchises  of  the 
leased  corporations,  should  be  ascertained  and  added  to  the 
value  of  the  real  estate  and  personal  property  of  the  relator. 
and  from  this  total  making  the  deductions  which  are  allowed 
by  the  statute. ' '  We  are  of  opinion  that  the  appellate  division 
made  a  proper  disposition  of  this  case. 

The  commissioners  were  allowed  an  appeal  to  this  court, 
and  three  questions  were  certified,  as  follows:  (1)  By  the 
leases  of  the  property  of  the  Albany  &  Susquehanna  and 
Rensselaer  &  Saratoga  Railroad  Companies,  did  that  property 
become  part  of  the  capital  and  surplus  of  the  Delaware  & 
Hudson  Company,  or  did  that  company  acquire  merely  the 
interest  of  a -lessee,  namely,  the  right  to  use  the  demised 
premises  upon  the  payment  of  the  rentals  reserved?  (2)  In 
assessing  the  Delaware  &  Hudson  Company  by  reason  of  the 
property  thus  leased,  is  that  company  to  be  assessed  upon  the 
full  value  thereof,  as  being  its  owner,  or  only  upon  the  value 
of  the  right  to  use  the  property  upqn  the  payment  of  the 
rentals  reserved,  without  including  any  right  to  use  the  fran- 
chises?    (3)  In  case  the    Delaware  &  Hudson  Company  is 
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assessable  as  owner  of  the  property  covered  by  the  leases, 
should  a  deduction  from  any  assessment  upon  its  capital  and 
surplus  be  made  of  the  amount  of  the  liability  of  the  company 
upon  the  bonds  of  the  Albany  &  Susquehanna  Railroad  Com- 
pany, and  also  of  the  amount  of  its  obligations  to  pay  the 
rentals  specified  in  the  leases,  or  either  of  them? 

We  answer  the  questions  certified  as  follows:  (i)  The 
relator  acquired  merely  the  interest  of  a  lessee,  and  the  right 
to  use  the  demised  premises  upon  the  payment  of  the  rentals 
reserved.  (2)  Id  assessing  the  relator,  the  commissioners 
should  so  proceed  that  the  value  of  these  leases,  deducting 
therefrom  the  value  of  the  right  to  use  the  franchises  of  the 
leased  corporations,  should  be  ascertained  and  added  to  the 
value  of  the  real  estate  and  personal  property  of  the  relator, 
and  from  this  total  making  the  deductions  which  are  allowed 
by  the  statute.  (3)  It  is  unnecessary  to  answer  the  third 
question,  as  to  the  mode  of  the  assessment  in  case  the  relator 
is  assessable  as  the  owner  of  the  leased  properties,  as  we 
hold  it  is  not  subject  to  such  au  assessment. 

We  approve  and  adopt  the  opinion  below,  having  alluded 
thus  briefly  to  the  situation  in  order  to  render  intelligible 
our  answers  to  the  questions  certified. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN,  HAIGHT,  CUL- 
LEN,  and  WERNER,  JJ.,  concur. 

Order  affirmed. 

Rothchild  v.  Memphis  &  C.  R.  Co.  et  at. 

(Circuit  Court  0/ Appeals,  Sixth  Circuit,  February  to,  19m.) 

[113  Fed.  Rep.  476.] 

Railroad— Corporations— Stockholders— Tenants  in  Common — Trust 
Relation — Judicial  Sale — Purchase  of  Property. 
Where  a  stockholder  of  a  railroad  corporation,  though  owning  a 
majority  of  the  stock,  does  not  actually  control  the  affairs  of  the  com- 
pany for  bis  own  benefit  and  to  the  prejudice  of  the  minority  stock' 
holders,  he  does  not  occupy  a  trust  relation  towards  them,  and,  as  they 
are  not  tenants  In  common,  he  may  purchase  the  property  of  the  cor- 
poration at  a  judicial  sale  for  hie  own  benefit,  if  there  be  no  actual 

Same — Action  to  Avoid  Sale— Laches. 

Where  the  minority  stockholders  of  a  railroad  made  no  objection  to 
a  judicial  sale  of  the  property  to  the  majority  stockholder  and  no  effort 
to  protect  themselves  for  17  months,  and  until  the  purchaser  had 
expended  large  sums  in  the  payment  of  the  debts  and  improvement  of 
the  property,  an  action  to  avoid  the  sale  was  then  too  late. 
Same— Purchase  by  Another  Road— Power  to  Hold— Right  to  Question. 

Where  at  a  judicial  sale  of  a  Tennessee  railroad  it  waa  purchased  hy 
a  railroad  company  incorporated  in  Virginia,  which  had  filed  its  charter 
in  Tennessee,  and  was  authorized  to  make  the  purchase  under  Acts 
Tenn.  1881,  c.  9,  %  2,  providing  that  a  railroad  may  acquire  another 
road  by  purchase,  after  the' sale  is  confirmed  and  title  vested  in  the  pur- 
chaser, the  state  alone  can  question  the  purchaser's  power  to  hold  such 
title. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

A  bill  was  filed  in  the  circuit  court  for  the  Western  district 
of  Tennessee  by  the  complainant,  who  is  a  stockholder  in  the 
Memphis  &  Charleston  Railroad  Company,  on  behalf  of  him- 
self and  all  other  stockholders  desiring  to  become  parties 
complainant,  against  the  Memphis  &  Charleston  Railroad 
Company  and  the  Southern  Railway  Company.  The  purpose 
of  the  bill  is  to  have  the  title  of  the  Southern  Railway  Company 
to  the  property  and  franchises  of  the  Memphis  &  Charleston 
Railroad  Company,  purchased  at  a  foreclosure  sale,  declared 
to  be  held  in  trust  for  the  benefit  of  the  shareholders  of  the 
Memphis  &  Charleston  Railroad  Company.  The  bill  states: 
That  in  January,  1893,  nearly  if  not  all  of  the  lines  of  the 
Southern  Railway  Company  in  the  state  of  Tennessee  were 
owned  and  operated  by  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company.  That  said  last-named  corpora- 
tion owned  as  its  main  line  a  railway  extending  from  Chatta- 
nooga, Tenn.,  via  Morristown,  to  Paint  Rock,  N.  C,  where 
it  connected  with  the  lines  of  railroad  forming  the  Richmond 
&  Danville  Railroad  system,  and  such  main  line  furnished 
said  Memphis  &  Charleston  Railroad  at  Chattanooga  its  main 
connection  and  outlet  for  the  business  of  the  Mississippi 
valley  and  beyond,  which  it  received  at  Memphis.  In  addi- 
tion thereto,  prior  to  said  1st  of  January,  1892,  said  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  had  acquired 
and  owned  106,264  shares  of  the  capital  stock  of  the  Memphis 
&  Charleston  Railroad  Company,  the  same  being  a  majority 
of  all  its  shares.  By  means  of  such  ownership  said  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  controlled 
said  Memphis  &  Charleston  Railroad  Company.  It  elected 
its  board  of  directors,  a  majority  of  whom  were  officers  and 
directors  of  said  Tennessee  company.  Its  operating  and 
traffic  departments  were  under  the  control  of  the  same  per- 
sons, who  were  in  control  of  the  operating  and  traffic  depart- 
ments of  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company,  and  it  was  entirely  subordinated  to  said  East 
Tennessee,  Virginia  &  Georgia  Railway  Company,  and  tinder 
its  control  as  a  part  of  its  system.  That  said  East  Tennessee, 
Virginia  &  Georgia  Railway  Company,  through  the  owner- 
ship of  large  blocks  of  its  stock,  was  closely  allied  with  the 
Richmond  &  West  Point  Terminal  Railway  &  Warehouse 
Company,  having  a  majority  of  its  directors  in  said  last-men- 
tioned company.  And  it  alleges :  That  said  last-mentioned 
company  owned  all  of  the  capital  stock  except  22  shares  of 
the  Richmond  &  Danville  Railroad  Company,  and  that  dnring 
the  month  of  July,  1892,  said  Richmond  &  West  Point 
Terminal  Railway  &  Warehouse  Company,  said  Richmond  & 
Danville  Railroad  Company,  said  East  Tennessee,  Virginia 
&  Georgia  Railway  Company,  and  the  Memphis  &  Charleston 
Railroad  Company  were  put  into  the  hands  of  receivers  in  the 
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several  United  States  circuit  courts  having  jurisdiction.  That 
at  the  time  the  various  bills  were  filed  the  complainant  in  the 
suit  against  the  Memphis  &  Charleston  Railroad  Company 
was  the  chairman  of  the  board  of  directors  of  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company,  and  filed 
the  bill  as  a  creditor  in  behalf  of  himself  and  all  other  creditors 
and  stockholders.  That  the  receivers  took  possession  with- 
out resistance  to  their  appointments,  and  that  subsequently, 
on  the  25th  of  November,  1893,  the  Central  Trust  Company 
of  New  York  filed  its  bill  against  the  Memphis  &  Charleston 
Railroad  Company  in  the  same  court  in  which  the  receivers 
were  appointed  to  foreclose  a  mortgage  securing  an  issue  of 
$1,000,000  of  bonds,  claiming  default  in  the  payment  of  interest. 
On  the  25th  of  August,  1895,  the  Farmers'  Loan  &  Trust 
Company  likewise  filed  in  said  court  its  bill  to  foreclose  a 
mortgage  executed  by  the  Memphis  &  Charleston  Railroad 
Company  to  secure  an  issue  of  $2,264,000  of  bonds.  -  That,  in 
order  to  reorganize  and  bring  all  of  the  railroad  companies 
hereinbefore  mentioned  under  the  ownership  and  control  of 
one  corporation,  a  committee  was  appointed,  who  had  incor- 
porated, under  the  laws  of  Virginia,  the  Southern  Railway 
Company,  with  authority  to  receive,  hold,  and  operate  the 
properties  intended  to  be  acquired.  Under  the  sale  of  the 
property  of  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company  the  Southern  Railway  Company,  with  their  other 
assets,  acquired  the  106,264  shares  of  the  stock  of  the  Memphis 
&  Charleston  Railroad  Company,  above  mentioned.  This 
sale  was  duly  confirmed  on  the  14th  of  July,  1894,  and  the  bill 
alleges  that  the  Southern  Railway  Company  has  ever  since 
owned  said  stock,  and  thereby  controls  the  corporate  action 
of  the  Memphis  &  Charleston  Railroad  Company,  occupying 
a  trust  relation  to  the  minority  stockholders,  and  could  take 
no  action  in  regard  to  the  Memphis  &  Charleston  Railroad 
Company  or  its  property,  except  as  trustee  for  the  equal 
benefit  of  itself  and  all  its  fellow  stockholders  therein ;  that 
the  Southern  Railway  Company,  being  in  the  position  of  a 
tenant  in  common  with  the  other  stockholders,  set  about 
acquiring  the  property  of  the  Memphis  &  Charleston  Railroad 
Company  for  its  own  use,  to  wipe  out  the  interest  of  the 
minority  stockholders  therein ;  and  that,  if  the  Southern  Rail- 
way Company  had  used  its  power  as  a  majority  stockholder 
for  the  purpose  of  having  the  Memphis  &  Charleston  Railroad 
Company  refund  its  debt  at  a  lower  rate  of  interest,  and 
operate  its  property  to  the  best  advantage,  said  railroad  com- 
pany could  have  saved  to  the  stockholders  a  large  part  of  the 
face  value  of  their  stock.  But  the  bill  alleges  that,  instead 
of  so  doing,  the  Southern  Railway  Company  entered  into  an 
agreement,  for  its  own  benefit,  with  the  holders  of  the  securi- 
ties of  the  Memphis  &  Charleston  Railroad  Company  to  have 
the  property  sold  and  bought  in  by  the  Southern  Railway 
Company;  that  to  carry  out  this  plan  the  Southern  Railway 
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denied  every  material  allegation  of  the  bill  through  which  it 
was  sought  to  charge  it  with  conspiracy,  fraud,  or  misconduct, 
actual  or  constructive,  and  alleged  that  neither  the  com- 
plainant nor  any  of  his  associate  stockholders  were  willing  or 
ever  offered  to  pay  or  bear  any  of  the  obligations  of  the 
Memphis  &  Charleston  Railroad  Company;  that  that  railroad 
company,  from  the  i$th  day  of  July,  1892,  until  the  sale  men- 
tioned in  the  bill  of  complaint,  was  in  the  bands  of  receivers 
of  the  federal  court,  and  that  at  the  sale,  it  having  complied 
with  the  laws  of  Tennessee  in  that  behalf,  the  Southern  Rail- 
way Company  was  enabled  to  and  did  purchase  the  property 
of  the  Memphis  &  Charleston  Railroad  Company  without 
regard  to  its  ownership  of  106,264  shares  of  its  capital  stock, 
which  at  that  time  was  without  real  or  potential  value;  that 
while  the  Memphis  &  Charleston  Railroad  Company  was  in 
the  bands  of  receivers  neither  the  defendant  nor  any  party 
controlling  it  made  any  suggestion  to  the  receivers  in  regard 
to  the  application  of  the  earnings  of  the  said  railroad,  nor 
did  they  change  any  relations  which  had  previously  existed 
between  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company  and  the  Memphis  &  Charleston  Railroad  Company, 
nor  did  they  discriminate  against  the  Memphis  &  Charleston 
Railroad  Company,  but  dealt  with  the  receivers  as  it  did  with 
every  other  connection  of  the  defendant;  that  the  receivers 
made  yearly  reports  to  the  court,  and  the  management  of  the 
property  was  controlled  by  the  court  without  any  interference 
or  suggestion  from  the  defendant  or  any  person  controlling  it; 
that  since  the  sale  the  defendant  has  been  in  possession  of 
and  engaged  in  the  operation  of  the  Memphis  &  Charleston 
Railroad  Company,  and  has  expended  large  amounts  of  money 
in  the  maintenance  of  the  road;  that  all  of  the  proceedings 
leading  up  to  its  purchase  and  ownership  of  the  Memphis  & 
Charleston  Railroad  were  consummated  publicly  and  in  the 
doe  and  orderly  course  of  business,  with  the  knowledge  of  the 
complainant  and  other  stockholders  of  the  Memphis  & 
Charleston  Railroad  Company,  none  of  whom  offered  to  inter- 
vene or  participate  in  or  bear  any  part  of  the  expenses  of  such 
purchase,  or  in  any  other  way  unite  with  the  defendant  in  the 
acquisition  of  said  railroad  property. 

After  proofs  were  taken  and  a  hearing  had,  a  decree  was 
entered  in  the  circuit  court  dismissing  the  bill,  from  which 
decree  the  complainant  appealed  to  this  court. 

Tally  R.  Cornick  and  W.  B.  Henderson,  for  appellant. 

Frank  P.  Foston,  for  appellee. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY, 
District  Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  proofs  in  this  case  fail  to  show  any  actual  fraud  on  the 
part  of  the  Southern  Railway  Company  before  or  at  the  sale, 
ZRRR-26 
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or  any  actual  control  by  it  of  the  Memphis  &  Charleston  Rail- 
road. The  road  was  in  the  hands  of  receivers  appointed  by 
the  court  from  July  14,  1892,  until  the  sale  was  made  on  the 
26th  of  February,  1898-  The  defendant  Southern  Railway 
Company  was  not  organized  until  1804,  and  there  is  nothing 
in  the  proofs  from  which  any  manipulation  of  the  attain  of 
the  Memphis  *  Charleston  Railroad  by  the  Southern  Railway 
Company  since  its  organization,  or  by  its  stockholders  before 
its  organization,  can  be  inferred.  The  relief,  in  the  absence 
of  this  proof  must  be  founded  on  the  allegations  IB  the  bill 
"that  the  relations  of  said  Southern  Railway  Company  and 
of  your  orator  and  the  other  stockholders  of  said  Memphis  & 
Charleston  Railroad  Company  at  the  time  when  said  sale 
took  place  (the  said  Memphis  &  Charleston  Railroad  Com- 
pany haying  abdicated  its  functions  of  controlling  said  prop- 
erty anditanditsboardof  directors  being  entirely  under  the 
control  of  the  Southern  Railway  Company)  were  the  same  as 
those  of  tenants  in  common,  and  the  said  Southern  Railway 
Company  could  not  acquire  any  right,  title,  or  interest  in  the 
said  property,  eacept  for  the  equal  and  common  benefit  of 
itself  and  the  other  stockholders  of  said  Memphis  &  Charleston 
Railroad  Company;  and  that  the  Southern  Railway  Com- 
pany a  foreign  corporation,  did  not  have  the  right  in  law  to 
become  the  purchaser  of  the  Memphis  &  Charleston  Railroad 
Company's  property."  . 

1  Stockholders  are  not  tenants  in  common  of  the  property 
of  the  corporation,  and  a  stockholder,  as  such,  even  though 
he  owns  a  majority  of  the  stock,  does  not  occupy  a  trust 
relation  toward  the  other  stockholders,  and  he  may  deal  with 
them  or  with  the  corporation  in  good  faith,  to  order  to 
establish  a  trust  relation,  the  majority  stockholder  most 
actually  control  the  affairs  of  the  company  for  his  own  benefit 
and  to  the  prejudice  of  the  minority  stockholders.  If  he  is 
not  in  control  of  the  property,  and  does  not  mismanage  it  to 
the  prejudice  of  the  minority  stockholders,  he  may  purchase, 
if  there  is  no  actual  fraud,  the  property  of  the  corporation  at 
a  judicial  sale  for  his  own  benefit,  and  he  is  not  accountable 
to  any  other  stockholder  for  the  property  so  purchased.  In 
Mickles  v.  Bank,  11  Paige,  127.  128.  t2  Am.  Dec.  103.  Chan- 
cellor Walworth  uses  this  language,  which  seems  apt  when 
applied  to  the  facts  here,  and  has  long  been  indorsed  by  courts 

""The  principal  object  of  the  bill  appears  to  be  to  set  aside 
the  sales  of  the  property  of  the  corporation  upon  the  ground 
that  the  sales  were  invalid.  In  this  the  complainant  must 
necessarily  fail  upon  the  allegations  of  the  bill,  even  if 
the  corporation  is  made  a  party;  for  the  sales  were  valid  and 
a-ave  a  good  title  to  the  purchaser.  And  one  stockholder  of 
a  corporation  has  a  perfect  right  to  become  a  purchaser,  for 
his  own  benefit,  at  a  sheriffs  sale  of  the  corporate  property 
upon  an  execution  against  the  corporation ;  nor  is  he  account- 
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able  to  any  other  stockholder  for  such  property  if  there  is  no 
fraud  in  the  sale,  even  where  the  property  is  bought  in  by 
him  much  below  its  value.  The  remedy  of  the  other  stock- 
holders is  to  attend  the  sale  upon  the  executions,  and  bid  up 
the  property  to  its  cash  value,  and  thus  prevent  the  same 
from  being  sacrificed.  The  stockholders  of  a  corporation  are 
neither  tenants  in  common  of  the  corporate  property  nor 
copartners,  either  before  or  after  the  dissolution  of  the  cor- 
poration." 

There  is  nothing  in  the  proof  in  this  case  from  which  it  can 
be  fonnd  that  the  Southern  Railway  Company  ever  operated 
or  controlled  the  property  of  the  Memphis  &  Charleston  Rail- 
road Company,  so  that  no  mismanagement  of  its  corporate 
affairs  for  the  purpose  of  obtaining  advantage  at  the  expense 
of  the  minority  stockholders  can  be  attributed  to  it  The  sale 
of  the  property  was  not  brought  about  through  its  manipula- 
tion, and  it  is  not  shown  that  the  property  did  not  bring  a  fair 
price.  If  the  minority  stockholders  desired  to  become  pur- 
chasers, they  could  have  devised  a  plan  of  reorganization, 
and  bid  tn  the  property  if  it  did  not  bring  what  they  thought 
was  its  full  value  at  the  sale.  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  Ed.  328.  This  the  complainant  did  not  do,  but 
waited  until  after  the  sale  had  been  made  and  confirmed,  and 
the  purchaser  had  been  in  possession  of  and  operating  the 
property  from  February  26,  1898,  until  August  7,  1899,  when 
he  filed  this  bill,  the  allegations  of  which  would,  if  action  had 
been  promptly  taken,  have  brought  the  defendant  Southern 
Railway  Company  within  the  principles  laid  down  in  the 
cases  holding  the  majority  stockholder  a  trustee  in  the  par- 
chase  of  the  corporate  property  for  the  benefit  of  all  of  the 
stockholders  of  the  corporation.  But  the  proofs  lack  the 
essential  elements  of  control  and  mismanagement,  without 
which  the  relief  could  not  be  given,  even  if  the  bill  had  been 
seasonably  filed.  The  allegations  of  control,  mismanagement, 
and  fraud  are  emphasized  throughout  the  bill  of  complaint, 
but  seem  to  be  wholly  lacking  in  the  proof,  the  complainant 
apparently  relying  on  the  position  that,  when  it  is  shown  that 
a  person  holding  a  majority  of  the  stock  of  a  corporation  pur- 
chases all  of  its  property,  there  is  a  presumption  of  fraud 
which  makes  him  a  trustee  for  all  of  the  stockholders,  and 
proof  of  fraud  becomes  unnecessary.  Mo  case  in  tbe  large 
number  cited  by  counsel  for  the  complainant  justifies  this 
position.  In  each  one  there  had  been  actual  fraud  in  the 
control  and  mismanagement  of  the  property  for  the  purpose 
of  bringing  about  its  acquisition  by  the  majority  stockholder. 
It  is  true  that  every  transaction  of  a  majority  stockholder 
with  tbe  corporation  will  be  viewed  by  the  courts  with 
jealousy,  and  set  aside  on  slight  grounds;  but  it  is  not  void, 
and,  if  the  relations  of  the  majority  stockholder  are  fair  and 
open,  there  is  no  rule  which  forbids  his  dealing  with  tbe  cor- 
poration, and  no  presumption  that  such  dealing  is  fraudulent. 
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S.  591,  592,  23  L.  Ed.  328;  Simmons  v.  Railroad  Co.,  159  U. 
S.  278,  16  Sap.  Ct  1,  40  L.  Ed.  150;  Miles  v.  Vivian,  25  C. 
C.  A.  208,  79  Fed.  848-853;  Harwood  v.  Railroad  Co.,  17 
Wall.  81,  21  L.  Ed.  558.  In  the  case  of  Oil  Co.  v.  Marbury, 
above  cited.  Justice  Miller    says: 

"The  doctrine  is  well  settled  that  the  option  to  avoid 
such  a  sale  must  be  exercised  within  a  reasonable  time.  This 
has  never  been  held  to  be  any  determined  number  of  days 
or  years  as  applied  to  every  case,  like  the  statute  of  limita- 
tions, bat  mast  be  decided  in  each  case  upon  all  the  elements 
of  it  which  aBect  that  question." 

3.  The  Southern  Railway  Company  has  filed  its  charter  in 
the  state  of  Tennessee,  as  provided  by  the  laws  of  that  state, 
and  is  thereby  authorized  to  make  the  purchase  of  another 
railroad  sold  under  judicial  proceedings,  as  provided  by  its 
statutes.  Acts  Term.  1881,  c.  9,  §  2;  Rogers  v.  Railway  Co., 
33  C.  C.  A.  517,  91  Fed.  299.  The  transaction  has  been 
ezecnted,  and  the  title  has  passed,  and  the  state  would  be  the 
proper  party  to  now  question  the  transaction,  if  it  were  illegal. 
In  Rogers  v.  Railway  Co.,  33  C.  C.  A.  534,  91  Fed.  316,  317, 
this  court,  speaking  through  Judge  Lnrton,  says: 

"We  do  not  think  that  this  complainant,  in  his  character 
as  a  stockholder  of  the  Nashville,  Chattanooga  &  St  Louis 
Railway  Company,  is  in  a  position  to  make  this  question. 
The  railroads  in  question  were  sold  at  a  judicial  sale.  The 
purchaser  at  that  sale  has  conveyed  them  by  deed  to  the 
Louisville  &  Nashville  Railroad  Company.  The  transaction 
is  an  executed  one,  and  the  title  has  actually  vested  in  the 
purchaser.  *  *  *  If  the  contract  was  in  fieri,  it  might  be 
open  to  a  stockholder  of  the  Louisville  &  Nashville  Railroad 
Company  as  such,  and  upon  a  bill  properly  framed  to  restrain 
his  company's  officers  from  completing  such  an  illegal  trans- 
action. But  that  is  not  this  case.  This  is  an  executed  trans- 
action. The  title  has  vested.  It  may  be  a  defeasible  title, 
but  it  has  passed  out  of  Phillips  by  his  deed,  and  is  vested  in 
his  conveyee.  Until  the  state  shall  institute  proceedings  for 
the  forfeiture  of  the  charter,  or  for  the  purpose  of  defeating 
the  title,  it  is  a  sound  legal  title,  and  will  support  this  lease, 
unless  it  be  subject  to  other  objections." 

The  decree  dismissing  the  bill  was  correct,  and  it  is 
affirmed.  ■ 

Kentucky  &  I.    Bridge  Co.'s  Receivers  v.  Montgomery. 

(Court  of Appeal  of  Kentucky,  April  30, 1002.) 

[67  8.  W.  Rep.  1008.] 

Frightening   Horse  on  Toll  Bridge— Negligence  of  Trainmen  after  Dis- 
covering Plaintiffs  Peril.* 
Where  plaintiff's  horse,  which  she  was  driving  across  a  railway  and 
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toll  highway  bridge,  was  frightened  by  the  noise  of  an  approaching 
locomotive  drawing  a  heavy  freight  train,  and  there  was  evidence 
tending  to  show  that  the  servants  In  charge  of  another  locomotive, 
which  was  at  the  rear  of  the  train,  though  discovering  that  fact  as  they 
approached  plaintiff,  failed  to  take  any  steps  to  stop  the  noise  of  their 
locomotive,  which  was  throwing  out  smoke  and  steam,  or  to  prevent  it 
from  throwing  out  hot  cinders,  which  were  falling  on  the  horse's  back, 
finally  causing  the  horse  to  run  away,  there  was  sufficient  evidence  of 
negligence  to  go  to  the  jury. 
Same — Care  Required  of  Trainmen — Instruction. 

An  instruction  telling  the  jury  that  it  was  the  duty  of  defendant 
bridge  company,  in  operating  its  train  upon  the  bridge,  "to  exercise 
the  highest  degree  of  care  usually  exercised  by  prudently  managed 
corporations  of  the  same  character,  to  prevent  injury  to  passengers  on 
foot  or  in  vehicles,"  in  effect  required  of  defendant  only  the  exercise 
of  ordinary  care  ;  and,  while  the  emphatic  form  used  by  the  court  was 
improper,  it  was  not  prejudicial  to  defendant. 
Samn — Contributory  Negligence — Instruction. 

An  instruction  telling  the  jury  that  "contributory  negligence  means 
the  failure  of  a  person  to  exercise  the  degree  of  care  usually  exercised 
by  ordinarily  careful  and  prudent  persons  under  the  same  or  similar 
circumstances  to  protect  themselves  from  injury,  and  by  reason  of 
which  failure  they  help  to  cause  or  bring  about  the  injury  complained 
of,"  did  not  require  of  plaintiff  too  low  a  degree  of  care;  bat,  even 
though  the  instruction  was  not  literally  correct,  defendant  cann6t  com- 
plain, as  plaintiff  was  shown  not  to  have  been  guilty  of  any  negligence, 
and  an  instruction  on  that  point  might  well  have  been  refused. 
Same — Duty  of  Trainmen  to  Keep  Lookout. 

Where  a  bridge  company  operates  trains  on  one  aide  of  its  bridge,  and 
the  other  is  used  by  it  as  a  toll  highway  for  persons  on  foot  and  in 
vehicles,  it  is  the  duty  of  its  servants  in  charge  of  trains  to  keep  a 
lookout  for  teams  on  the  bridge,  and,  in  the  event  they  are  discovered 
to  have  become  so  frightened  as  to  be  unmanageable,  to  cause  no  more 
noise  than  is  necessary  under  the  circumstances  ;  greater  care  being 
required  in  such  a  case  than  is  required  as  to  persons  driving  on  an 
ordinary  highway  parallel  with  a  railroad. 
Same— Care  Required  of  Persons  Using  Bridge. 

Persons  using  the  highway  part  of  the  bridge  are  charged  with  notice 
of  the  right  of  the  bridge  company  in  operating  its  trains  c 


Appeal  from  circuit  court,  Jefferson  county,  law  and  equity- 
division. 

"Not  to  he  officially  reported." 

Action  by  Anna  Montgomery  against  the  receivers  of  the 
Kentucky  &  Indiana  Bridge  Company  to  recover  damages  for 
personal  injuries.  Judgment  for  plaintiff,  and  defendants 
appeal.     Affirmed. 

Humphrey,  Burnett  &  Humphrey,  for  appellants. 

J.  W.  S.  Clements,  for  appellee. 

O'REAR,  J.  Appellants  operate  a  railway  and  toll  high- 
way bridge  across  the  Obio  river  connecting  the  cities  of 
Louisville  and  New  Albany.  A  board  fence  seven  feet  high 
separates  the  railway  track  from  that  part  of  the  bridge  used 
by  footmen  and  wagons.  On  January  16,  1898,  appellee  and 
a  companion,  occupying  her  buggy,  paid  the  toll  for  passage 
across  the  bridge  from  Louisville.     They  met  a -heavy  freight 
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train,  with  a  locomotive  at  each  end.  Appellee's  horse  took 
fright  at  the  noise  of  the  train,  and  she  claims,  after  that  fact 
and  her  peril  bad  been  discovered  by  those  in  charge  of  the 
second  locomotive,  they  took  no  steps  to  stop  its  noise,  bat 
continued  it,  the  locomotive  throwing  out  smoke  and  steam, 
as  well  as  hot  cinders,  which  lit  on  the  horse's  back,  causing 
it  to  rnn  away,  demolishing  the  boggy  and  harness,  and 
seriously  injuring  appellee.  In  this  suit  for  damages  the  jury 
awarded  her  a  verdict  for  $8co.  The  matters  urged  as  error 
by  appellant  are :  First,  that  the  court  should  have  given  the 
jury  a  peremptory  instruction  at  the  close  of  plaintiff's  case, 
or  at  the  close  of  all  the  evidence,  for  a  nonsuit ;  second,  that 
the  verdict  is  not  sustained  by  the  evidence;  and,  third,  that 
certain  instructions  offered  by  appellant,  but  rejected  by  the 
court,  should  have  been  given,  while  those  given  did  not 
correctly  present  the  law  of  the  case. 

On  the  first  point,  if  the  evidence  on  behalf  of  plaintiff  was 
such  altogether  as,  full  credit  being  given  to  it  by  the  jury, 
would  have  warranted  a  verdict  for  the  plaintiff,  the 
peremptory  instruction  for  a  nonsuit  should  have  been 
refused.  Appellee  and  her  companion  each  testified  that  the 
horse  became  frightened  at  the  first  locomotive,  and  showed 
plainly  its  nervousness,  bnt  was  not  beyond  her  control;  that 
the  train  was  of  about  22  cars;  that  before  they  came  up  with 
the  second  locomotive  the  fireman  and  engineer  were  both 
on  the  side  of  the  engine  next  to  the  driveway  in  use  by  plaintiff, 
and  they  saw  her,  and  saw  that  her  horse  was  frightened  and 
trying  to  rnn,  but  that,  instead  of  stopping  or  attempting  to 
reduce  the  noise  of  the  locomotive,  which  was,  as  they 
testified,  throwing  out  an  unusual  quantity  of  steam,  smoke, 
and  sparks  or  cinders,  and  making  a  great  deal  of  noise,  these 
trainmen  merely  stood  and  laughed  at  her  predicament ;  that 
the  sparks  or  hot  cinders  from  the  locomotive  fell  on  her 
horse's  back  and  burned  it,— from  all  of  which  it  ran  away, 
causing  her  serious  injury.  A  trainman  who  was  on  top  of 
the  cars,  and  about  100  feet  in  front  of  the  second  locomotive, 
testified  for  plaintiff  that  he  saw  the  horse  was  frightened; 
that  the  locomotive  was  making  considerable  noise,  which 
was  not  stopped  till  after  the  horse  ran  away.  Other  wit- 
nesses testified  that  the  horse,  when  caught,  a  few  minutes 
afterwards,  showed  a  number  of  burned  places  on  its  back, 
described  as  such  as  might  have  been  caused  by  sparks  or  hot 
cinders  being  dropped  on  it;  that  the  horse  was  not  wild,  and 
had  been  frequently  driven  across  that  bridge  before  the 
accident.  Appellee's  physicians  and  others  testified  that  her 
injuries  were  serious.  She  was  unconscious  for  a  time,  suffer- 
ing from  a  severe  and  dangerous  wound  on  the  back  of  the 
head;  one  leg  broken  or  dislocated;  wrist  sprained  and  dis- 
located, and  severely  sprained  and  injured  in  the  back  and 
side;  besides  some  minor  wounds.  Septic  poisoning  followed 
in  a  few  days,  from  which  appellee  was  unconscious  for  eight 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

A  bill  was  filed  in  the  circuit  court  for  the  Western  district 
of  Tennessee  by  the  complainant,  who  is  a  stockholder  in  the 
Memphis  &  Charleston  Railroad  Company,  on  behalf  of  him- 
self and  all  other  stockholders  desiring  to  become  parties 
complainant,  against  the  Memphis  &  Charleston  Railroad 
Company  and  the  Southern  Railway  Company.  The  purpose 
of  the  bill  is  to  have  the  title  of  the  Southern  Railway  Company 
to  the  property  and  franchises  of  the  Memphis  &  Charleston 
Railroad  Company,  purchased  at  a  foreclosure  sale,  declared 
to  be  held  in  trust  for  the  benefit  of  the  shareholders  of  the 
Memphis  &  Charleston  Railroad  Company.  The  bill  states: 
That  in  January,  1893,  nearly  if  not  all  of  the  lines  of  the 
Southern  Railway  Company  in  the  state  of  Tennessee  were 
owned  and  operated  by  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company.  That  said  last-named  corpora- 
tion owned  as  its  main  line  a  railway  extending  from  Chatta- 
nooga, Term.,  via  Morristown,  to  Paint  Rock,  N.  C,  where 
it  connected  with  the  lines  of  railroad  forming  the  Richmond 
&  Danville  Railroad  system,  and  such  main  line  furnished 
said  Memphis  &  Charleston  Railroad  at  Chattanooga  its  main 
connection  and  outlet  for  the  business  of  the  Mississippi 
valley  and  beyond,  which  it  received  at  Memphis.  In  addi- 
tion thereto,  prior  to  said  1st  of  January,  1892,  said  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  had  acquired 
and  owned  106,264  shares  of  the  capital  stock  of  the  Memphis 
&  Charleston  Railroad  Company,  the  same  being  a  majority 
of  all  its  shares.  By  means  of  such  ownership  said  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  controlled 
said  Memphis  &  Charleston  Railroad  Company.  It  elected 
its  board  of  directors,  a  majority  of  whom  were  officers  and 
directors  of  said  Tennessee  company.  Its  operating  and 
traffic  departments  were  under  the  control  of  the  same  per- 
sons, who  were  in  control  of  the  operating  and  traffic  depart- 
ments of  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company,  and  it  was  entirely  subordinated  to  said  East 
Tennessee,  Virginia  &  Georgia  Railway  Company,  and  nnder 
its  control  as  a  part  of  its  system.  That  said  East  Tennessee, 
Virginia  &  Georgia  Railway  Company,  through  the  owner- 
ship of  large  blacks  of  its  stock,  was  closely  allied  with  the 
Richmond  &  West  Point  Terminal  Railway  &  Warehouse 
Company,  having  a  majority  of  its  directors  in  said  last-men- 
tioned company.  And  it  alleges:  That  said  last-mentioned 
company  owned  all  of  the  capital  stock  except  22  shares  of 
the  Richmond  &  Danville  Railroad  Company,  and  that  during 
the  month  of  July,  1892,  said  Richmond  &  West  Point 
Terminal  Railway  &  Warehouse  Company,  said  Richmond  & 
Danville  Railroad  Company,  said  East  Tennessee,  Virginia 
&  Georgia  Railway  Company,  and  the  Memphis  &  Charleston 
Railroad  Company  were  put  into  the  hands  of  receivers  in  the 
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Several  United  States  circuit  courts  having  jurisdiction.  That 
at  the  time  the  various  bills  were  filed  the  complainant  in  the 
suit  against  the  Memphis  &  Charleston  Railroad  Company 
was  the  chairman  of  the  board  of  directors  of  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company,  and  filed 
the  bill  as  a  creditor  in  behalf  of  himself  and  all  other  creditors 
and  stockholders.  That  the  receivers  took  possession  with- 
out resistance  to  their  appointments,  and  that  subsequently, 
on  the  25th  of  November,  1893,  the  Central  Trust  Company 
of  New  York  filed  its  bill  against  the  Memphis  &  Charleston 
Railroad  Company  in  the  same  court  in  which  the  receivers 
were  appointed  to  foreclose  a  mortgage  securing  an  issue  of 
$1,000,000  of  bonds,  claiming  default  in  the  payment  of  interest. 
On  the  25th  of  August,  189;,  the  Farmers'  Loan  &  Trust 
Company  likewise  filed  in  said  court  its  bill  to  foreclose  a 
mortgage  executed  by  the  Memphis  &  Charleston  Railroad 
Company  to  secure  an  issue  of  $2,264,000  of  bonds.  -  That,  in 
order  to  reorganize  and  bring  all  of  the  railroad  companies 
hereinbefore  mentioned  under  the  ownership  and  control  of 
one  corporation,  a  committee  was  appointed,  who  had  incor- 
porated, under  the  laws  of  Virginia,  the  Sonthern  Railway 
Company,  with  authority  to  receive,  hold,  and  operate  the 
properties  intended  to  be  acquired.  Under  the  sale  of  the 
property  of  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company  the  Southern  Railway  Company,  with  their  other 
assets,  acquired  the  106,264  shares  of  the  stock  of  the  Memphis 
&  Charleston  Railroad  Company,  above  mentioned.  This 
sale  was  duly  confirmed  on  the  14th  of  July,  1894,  and  the  bill 
alleges  that  the  Southern  Railway  Company  has  ever  since 
owned  said  stock,  and  thereby  controls  the  corporate  action 
of  the  Memphis  &  Charleston  Railroad  Company,  occupying 
a  trust  relation  to  the  minority  stockholders,  and  could  take 
no  action  in  regard  to  the  Memphis  &  Charleston  Railroad 
Company  or  its  property,  except  as  trustee  for  the  equal 
benefit  of  itself  and  all  its  fellow  stockholders  therein ;  that 
the  Southern  Railway  Company,  being  in  the  position  of  a 
tenant  in  common  with  the  other  stockholders,  set  about 
acquiring  the  property  of  the  Memphis  &  Charleston  Railroad 
Company  for  its  own  nse,  to  wipe  out  the  interest  of  the 
minority  stockholders  therein;  and  that,  if  the  Southern  Rail- 
way Company  had  used  its  power  as  a  majority  stockholder 
for  the  purpose  of  having  the  Memphis  &  Charleston  Railroad 
Company  refund  its  debt  at  a  lower  rate  of  interest,  and 
operate  its  property  to  the  best  advantage,  said  railroad  com- 
pany could  have  saved  to  the  stockholders  a  large  part  of  the 
face  value  of  their  stock.  But  the  bill  alleges  that,  instead 
of  so  doing,  the  Southern  Railway  Company  entered  into  an 
agreement,  for  its  own  benefit,  with  the  holders  of  the  securi- 
ties of  the  Memphis  &  Charleston  Railroad  Company  to  have 
the  property  sold  and  bought  in  by  the  Southern  Railway 
Company;  that  to  carry  out  this  plan  the  Southern  Railway 
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Company,  instead  of  operating  its  lines  in  a  way  calculated 
to  promote  the  business  of  said  Memphis  &  Charleston  Rail- 
road Company,  which  was  dependent  thereon,  and  although 
such  manner  of  operation  would  have  been  to  the  interest  of 
the  business  of  the  Southern  Railway  Company  as  a  common 
carrier,  it  so  operated  its  other  lines  as  to  decrease  the  earn- 
ings of  the  Memphis  &  Charleston  Railroad  Company,  and 
cut  it  off  from  business,  and  seriously  embarrass  the  operations 
of  its  receivers,  which  conduct  was  for  the  sole  purpose  of 
decreasing  the  value  of  the  Memphis  &  Charleston  Railroad 
so  that  it  could  be  obtained  at  the  lowest  possible  price;  that 
while  the  Memphis  &  Charleston  Railroad  was  in  the  hands 
of  receivers,  although  its  earnings  were  sufficient  to  have 
paid  and  kept  down  the  interest  on  the  mortgage  bonds  and 
prevented  the  maturity  thereof,  said  earnings  were  nsed  by 
the  receivers  at  the  instance  of  the  parties  controlling  the 
East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  and 
afterwards  the  Southern  Railway  Company,  to  thoroughly 
repair  and  put  in  use  said  Memphis  &  Charleston  Railroad, 
and  the  charges  were,  in  the  main,  reported  as  operating 
expenses,  so  as  not  only  to  greatly  enhance  the  intrinsic  value 
of  the  property,  bnt  at  the  same  time  to  create  the  impression 
that  its  earning  capacity  had  greatly  diminished,  and  also  to 
suffer  its  bonded  debt  to  become  entirely  in  default;  that  a 
decree  of  foreclosure  in  the  suit  wherein  the  Central  Trust 
Company  of  New  York  was  complainant  was  entered,  under 
which  the  property  of  the  Memphis  &  Charleston  Railroad 
Company  was  sold  on  the  26th  of  February,  1898,  and  the 
property  was  purchased  by  the  Southern  Railway  Company 
for  $2, 500,000,  the  upset  price  named  in  the  decree,  and,  said 
sale  being  confirmed  by  the  court,  the  Southern  Railway 
Company  became  the  owner  of  the  said  Memphis  &  Charles- 
ton Railroad  and  all  its  property  and  franchises.  The  bill 
sets  out  that  the  Southern  Railway  Company,  being  incorpo- 
rated under  the  laws  of  the  state  of  Virginia,  has  no  power  to 
operate  the  Memphis  &  Charleston  Railroad,  nor  to  own  its 
stock;  that  the  Memphis  &  Charleston  Railroad  does  not 
connect  with  any  line  of  railroad  owned  by  the  Southern  Rail- 
way Company,  and  that  its  ownership,  operation,  or  lease, 
or  the  ownership  of  a  majority  of  its  capital  stock,  wonld  be 
without  the  authority  of  the  laws  of  the  states  in  which  its 
railroad  lies,  and  from  which  the  franchises  to  operate  the 
same  are  derived,  and  that  the  sale  is  therefore  illegal  and 
void;  that  the  said  Southern  Railway  Company  holds  the 
property  so  purchased  by  it  as  a  trustee  for  itself  and  for  all 
other  stockholders  of  the  Memphis  &  Charleston  Railroad 
Company,  subject  alone  to  the  payment  of  such  sums  of 
money  as  said  Southern  Railway  Company  has  lawfully  ex- 
pended in  the  purchase  of  the  same,  and  in  payment  of  pre- 
existing debts. 
The  answer  of  the  defendant  Southern  Railway  Company 
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denied  every  material  allegation  of  the  bill  through  which  it 
was  sought  to  charge  it  with-  conspiracy,  fraud,  or  misconduct, 
actual  or  constructive,  and  alleged  that  neither  the  com- 
plainant nor  any  of  his  associate  stockholders  were  willing  or 
ever  offered  to  pay  or  bear  any  of  the  obligations  of  the 
Memphis  &  Charleston  Railroad  Company;  that  that  railroad 
company,  from  the  15th  day  of  July,  1892,  until  the  sale  men- 
tioned in  the  bill  of  complaint,  was  in  the  hands  of  receivers 
of  the  federal  court,  and  that  at  the  sale,  it  having  complied 
with  the  laws  of  Tennessee  in  that  behalf,  the  Southern  Rail- 
way Company  was  enabled  to  and  did  purchase  the  property 
of  the  Memphis  &  Charleston  Railroad  Company  without 
regard  to  its  ownership  of  106,264  shares  of  its  capital  stock, 
which  at  that  time  was  without  real  or  potential  value;  that 
while  the  Memphis  &  Charleston  Railroad  Company  was  in 
the  hands  of  receivers  neither  the  defendant  nor  any  party 
controlling  it  made  any  suggestion  to  the  receivers  in  regard 
to  the  application  of  the  earnings  of  the  said  railroad,  nor 
did  they  change  any  relations  which  had  previously  existed 
between  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company  and  the  Memphis  &  Charleston  Railroad  Company, 
nor  did  they  discriminate  against  the  Memphis  &  Charleston 
Railroad  Company,  but  dealt  with  the  receivers  as  it  did  with 
every  other  connection  of  the  defendant;  that  the  receivers 
made  yearly  reports  to  the  court,  and  the  management  of  the 
property  was  controlled  by  the  court  without  any  interference 
or  suggestion  from  the  defendant  or  any  person  controlling  it; 
that  since  the  sale  the  defendant  has  been  in  possession  of 
and  engaged  in  the  operation  of  the  Memphis  &  Charleston 
Railroad  Company,  and  has  expended  large  amounts  of  money 
in  the  maintenance  of  the  road;  that  all  of  the  proceedings 
leading  op  to  its  purchase  and  ownership  of  the  Memphis  & 
Charleston  Railroad  were  consummated  publicly  and  in  the 
due  and  orderly  course  of  business,  with  the  knowledge  of  the 
complainant  and  other  stockholders  of  the  Memphis  & 
Charleston  Railroad  Company,  none  of  whom  offered  to  inter- 
vene or  participate  in  or  bear  any  part  of  the  expenses  of  such 
purchase,  or  in  any  other  way  unite  with  the  defendant  in  the 
acquisition  of  said  railroad  property. 

After  proofs  were  taken  and  a  hearing  had,  a  decree  was 
entered  in  the  circuit  court  dismissing  the  bill,  from  which 
decree  the  complainant  appealed  to  this  court. 

Tully  R.  Cornick  and  W.  B.  Henderson,  for  appellant. 

Frank  P.  Foston,  for  appellee. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY, 
District  Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  proofs  in  this  case  fail  to  show  any  actual  fraud  on  the 
part  of  the  Southern  Railway  Company  before  or  at  the  sale, 
2  R  HE- 26 
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[68  Pac.  Rep.  670.] 

Fire*  Set  by  Locomotives— Right  to  Allege    Both  Statutory  and  Com- 
mon-Law Liability. 

Under  Code,  §§  49,  70,  requiring'  a  complaint  to  contain  a  statement  of 
the  facts  constituting  the  cause  of  action  in  ordinary  and  concise  Ian 
g-uag-e,  and  declaring  that  in  actions  sounding  only  in  damages  for 
injury  to  property  a  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint,  stating  separately  the  different  causes  for  which  the 
action  is  brought,  a  property  owner  suing  a  railroad  company  for  inju- 
ries from  fire  escaping  from  its  premises  was  entitled  to  allege  both 
statutory  and  common-law  liability,  and  it  was  error  to  compel  him 
to  elect  between  the  two  causes.  , 

Same— Causes  of  Action— Counts — Election. 

One  count  in  a  complaint  was  predicated  solely  on  the  negligence  of 
defendant  railway  company  in  setting  oat  a  fire  on  its  right  of  way  and 
in  and  about  its  platforms  and  freight  depot,  and  negligently  permit- 
ting it  to  escape  to  plaintiff's  property.  Another  count  charged  a 
liability  for  fire  caused  in  the  operation  of  its  road,  and  specified  various 
alleged  negligent  acts  in  such  operation,  and  in  negligently  permitting 
inflammable  and  combustible  material  to  accumulate  on  its  right  of 
way,  where  the  fire  originated,  and  a  failure  to  provide  appliances  for  the 
extinction  of  fire.  Another  count  charged  the  placing  of  a  car  of  pow- 
der in  the  railway  yards,  in  violation  of  a  city  ordinance,  and  averred 
negligence  in  failing  to  remove  the  powder  after  the  fire  originated. 
Whereby  the  firemen  were  unable  to  extinguish  the  fire:  held,  that 
these  counts  each  contained  some  material  additional  facta,  and  were 
not  obnoxious  to  the  rule  prohibiting  additional  counts  containing 
merely  facts  already  declared  on  ;  and  it  was  error  to  require  plaintiff 
to  elect  on  which  count  he  would  proceed. 
Same— Pleading— Evidence.* 

A  complaint  having  alleged  that  defendant  railway  negligently  set 
Out  fire  and  permitted  it  to  escape  from  its  right  of  way,  evidence  was 
admissible  to  support  allegations  of  negligence  in  permitting  large 
masses  of  combustible  and  highly  inflammable  material  to  accumulate 
on  the  right  of  way,  and  of  negligently  placing  a  car  of  powder  near 
such  material. 
Same — Evidence  of  Examination  of  Engine. 

In  an  action  against  a  railroad  company  for  negligently  permitting 
fire  to  escape  from  its  right  of  way,  testimony  by  a  witness  for  plaintiff 
as  to  an  examination  of  a  switch  engine,  which  was  claimed  to  have 
passed  where  the  fire  originated  a  few  minutes  before  its  discovery, 
made  a  week  or  two  after  the  fire,  was  admissible. 
8ame— Evidence  of  Other  Fires. \ 

The  engine  being  identified,  it  was  not  error  to  refuse  evidence  of 
fires  ignited  by  other  engines. 
Same— Subrogation  of  Insurer. 

In  an  action  against  a  railway  by  a  property  owner  to  recover  damages 
from  fire  escaping  from  defendant's  right  of  way,  an  insurance  company 
may  be  a  party  plaintiff,  and  be  subrogated  to  the  owner's  right,  though 
the  recovery  is  sought  under  a  statute  rendering  the  railroad  company 

•As  to  the  duty  to  keep  right  of  way  free  from  combustibles,  see  St. 
Louis  &  S.  F.  Ry.  Co.  V.  Ludlum  (Kan.),  23  Am.  *  Eng.  R.  Cas.,  N.  S., 
851,  and  foot-note. 

tSee  Wabash  R.  Co.  v.  Miller  (Ind.J,  23  Am.  &  Eng.  R.  Cas.,  N.  S., 
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absolutely  liable  to  the  owner  for  all  fire  damage  to  property  ;  there 
being  no  equities  against  such  recovery,  and  the  policies  containing  a 
stipulation  that,  if  the  owner  claimed  the  fire  was  caused  by  the  act  of 
a  third  person,  the  insurance  company  should  be  subrogated  to  his  rights 
against  such  person. 
Same — Origin  of  Fire — Evidence.* 

In  an  action  against  a  railroad  company  for  permitting  fire  to  escape 
from  its  premises,  the  evidence  to  establish  the  origin  of  the  fire,  if 
circumstantial,  must  be  sufficient  to  justify  a  reasonable  and  well- 
grounded  inference  by  reasonable  men  that  the  fire  was  of  railroad 
origin  ;  but  it  need  not  be  of  such  weight  as  to  exclude  every  possi- 
bility of  another  cause. 

Appeal  from  district  court,  EI  Paso  county. 

Action  by  the  Crissey  &  Fowler  Lumber  Company  and 
others  against  the  Denver  &  Rio  Grande  Railroad  Company 
and  others.  From  a  judgment  for  defendants,  plaintiffs 
appeal.     Reversed. 

Sylvester  G.  Williams,  R.  W.  Barger,  and  George  Gardner, 
for  appellants. 

Wotcott  &  Vaile  and  William  W.  Field,  for  appellee 
Denver  &  R.  G.  R.  Co. 

WILSON,  P.  J.  This  snit  grew  ont  of  a  fire  at  Colorado 
Springs  on  October  i,  1898,  which  destroyed  a  large  amount 
of  property.  Among  other  victims  was  the  Crissey  &  Fowler 
Lumber  Company,  who,  it  is  alleged,  lost  a  large  amount  of 
lumber  and  building  materials  then  being  in  a  lumber  yard 
maintained  by  them,  lying  not  far  distant  from  the  tracks  of 
the  defendant  railroad  company.  It  is  claimed  that  the  fire 
originated.in  the  freight  yards  of  the  defendant  railroad  com- 
pany at  or  about  its  freight  depot,  through  the  negligence  of 
said  defendant,  and  the  plaintiff  seeks  to  make  it  liable  for 
the  loss  incurred.  Tbe  property  of  the  lumber  company  was 
partially  insured.  The  several  amounts  of  this  insurance  hav- 
ing been  paid,  the  insurers  so  paying  claim  to  be  subrogated 
to  the  extent  of  such  payments  to  the  rights  and  claims  of  the 
lumber  company  against  the  defendant  railroad  company,  if 
any,  and  hence  are  made  coplaintiBs  with  the  lumber  com- 
pany, the  owner  of  tbe  property  destroyed.  The  complaint 
sets  out  the  cause  or  causes  of  action  in  four  counts.  The 
first  count  proceeds  exclusively  upon  the  theory  of  statutory 
liability.  It  charges  a  liability  independent  of  any  question 
of  negligence,  alleging  that  the  fire  which  occasioned  plain- 
tiff's loss  was  set  out  or  caused  by  the  defendant  railroad 
company  in  the  operation  of  its  line  of  railroad.  It  is  pred- 
icated upon  what  is  generally  known  as  the  "Railroad  Fire 
Statute,"  which  reads  as  follows:  "Every  railroad  corpora- 
tion operating  its  line  of  railroad  or  any  part  thereof  shall  be 

"As  to  the  sufficiency  of  evidence  of  the  origin  of  a  lire  claimed  to  have 
been  started  by  sparks  from  a  locomotive,  see  San  Antonio  &  A .  P.  Ky . 
Co.  v.  Adams  (Tex.  App.),  1  R.  R.  R.  878,  and  foot-note,  24  Am.  &Eng. 
R.  Cas.,  N.  S.,  878,  and  foot-note ;  13  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
513  et  seq. 
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liable  for  all  damages  by  fire  that  is  set  oat  or  caused  by 
operating  its  line  or  any  part  thereof,  and  such  damages  may 
be  recovered  by  the  party  damaged  by  proper  action  in  any 
court  of  competent  jurisdiction."  Mills'  Ann.  St  §  3706; 
Laws  1887,  p.  368,  §  1.  In  the  second  count,  or  for  a  second 
cause  of  action,  the  plaintiffs,  after  repeating  the  preliminary 
allegations  as  to  the  incorporation  of  the  respective  parties, 
and  the  description  of  the  property  destroyed,  alleged  as  the 
cause  of  tbe  loss  that  the  defendant  railroad  company,  its 
agents,  servants,  and  employees,  negligently  caused  and  set 
out  a  fire  in  and  upon  said  defendant's  right  of  way,  and  in 
and  about  its  platforms  and  freight  depot,  and  that  said  fire 
was,  by  said  defendant  railroad  company,  its  agents,  servants, 
and  employees,  omitting  and  failing  to  exercise  due  care  and 
caution  in  the  premises,  negligently  permitted  and  caused  to 
escape  from  said  right  of  way,  platforms,  and  freight  depot, 
and  to  communicate  with  and  ignite  and  destroy  the  property 
of  the  plaintiff  lumber  company;  that  the  destruction  of  said 
property  was  the  probable,  direct,  and  natural  result  of  the 
negligence  of  said  defendant,  its  agents,  servants,  and  em- 
ployees, in  negligently  causing  and  setting  out  the  fire,  and 
in  negligently  causing  and  permitting  it  to  escape.  The  third 
count  charges  a  liability  upon  the  defendant  railroad  company 
for  the  results  of  the  fire  caused  in  the  operation  of  its  line  of 
railroad,  and  also  charges  that  these  various  acts  done  in  the 
said  operation  of  its  line  were  negligently  done  by  the  said 
defendant.  These  acts  of  negligence  complained  of  are  set 
out  in  considerable  detail,  and  embrace,  among  other  things, 
the  alleged  improper  construction  and  maintenance  of  tbe 
freight  depot  and  platforms,  so  that  it  constituted  and  became 
an  unusual  and  dangerous  receptacle  for  the  accumulation  of 
all  manner  of  loose  and  readily  combustible  materials;  that 
by  reason  of  such  negligence  there  had  accumulated  and  were 
suffered  to  remain  in  and  about  such  depot  and  platforms  long 
prior  to  and  at  the  time  of  such  fire  great  quantities  of  loose 
papers,  straw,  dried  weeds,  unbaled  excelsior  packing,  and 
so  forth,  where  it  was  constantly  exposed  to  immediate,  great, 
and  unusual  danger  from  fire  from  the  locomotives  and  engines 
■  of  the  defendant  railroad  company  in  the  operation  of  its  line 
of  railroad;  that  such  an  accumulation  of  combustible 
material  so  negligently  permitted  constituted  an  unusually 
dangerous  and  constant  exposure  of  said  freight  depot  and 
platforms,  cars,  and  other  railroad  property  adjacent  thereto, 
and  the  property  of  adjacent  owners,  to  destruction  by  fire; 
that,  despite  such  dangerous  conditions  and  accumulations, 
the  defendant  railroad  company  negligently  failed  to  provide 
or  maintain  suitable  appliances  or  provisions  for  the  extin- 
guishment of  fires;  that  it  negligently  permitted  its  platforms 
about  the  depot  to  become  and  remain  saturated  with  oils 
and  other  inflammable  fluids;  that  it  negligently  placed  and 
kept  for  an  unreasonable  time  upon  its  tracks  in  said  yard,  in 
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a  dangerous  and  improper  place,  in  close  and  dangerous  prox- 
imity to  its  depot  and  platforms  and  such  accumulations  of 
combustible  and  inflammable  materials,  a  car  load  of  Run 
powder;  that  said  defendant  negligently  failed  to  extinguish 
the  fire,  and  after  its  commencement  failing  to  remove  the 
car  of  powder  from  its  dangerously  exposed  position,  as  it 
was  its  duty  to  do,  negligently  permitted  and  caused  the  fire 
to  communicate  with  the  powder,  whereby  it  was  exploded, 
and  large  quantities  of  burning  material,  brands,  sparks,  and 
fire  were  cast  upon  the  property  of  the  plaintiff  lumber  com- 
pany, causing  its  destruction.  The  fourth  count  or  cause  of 
action  repeats  the  allegations  in  the  third  count  as  to  the 
incorporation  and  character  of  the  parties,  description  of  the 
property  destroyed,  and  also  description  of  the  alleged  negli- 
gent and  dangerous  conditions  existing  in  the  yard  at  the  time 
of  the  fire,  and  adds  thereto  a  copy  of  an  ordinance  of  the 
city  of  Colorado  Springs,  under  which  it  was  claimed  that  the 
keeping  of  the  car  of  powder  in  the  yards  at  the  time  was  in 
violation  of  law,  and  adds  also  in  allegation  to  the  effect  that, 
by  reason  of  defendant  railroad  company's  negligence  in 
exposing  said  car  of  powder  and  explosives  in  its  improper 
and  dangerous  condition,  and  in  consequence  of  the  rapid 
spread  of  the  fire  in  the  direction  of  the  car.  consequent  upon 
the  burning  of  the  large  quantity  of  combustible  and  inflam- 
mable materials  negligently  permitted  by  said  defendant  to 
have  accumulated  and  remained  upon  its  right  of  way,  the 
firemen  of  the  city  fire  department  of  Colorado  Springs,  hav- 
ing come  upon  the  premises  for  the  purpose  of  extinguishing 
the  fire,  were  deterred  and  prevented  by  reason  of  the  danger 
to  their  lives  and  limbs  occasioned  by  the  presence  of  said 
powder  car  in  its  dangerous  exposure  to  the  fire  in  their 
endeavors  to  extinguish  the  fire,  and  were  compelled,  in  order 
to  secure  their  personal  safety,  to  cease  their  efforts,  and 
withdraw  from  the  premises.  The  defendant  railroad  com- 
pany interposed  a  demurrer  to  the  entire  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  it  was  ambiguous,  unintelligible, 
and  uncertain;  and  also  upon  the  same  grounds  demurred 
separately  to  each  of  the  several  alleged  causes  of  action, 
separately  set  forth  in  the  four  several  counts.  These  being 
overruled,  the  defendant  railroad  company  answered  sep- 
arately the  several  causes  of  action,  denying  each  and  every 
allegation  therein,  except  the  allegations  as  to  its  incorpora- 
tion and  the  ownership  and  operation  by  it  of  a  line  of  rail- 
road through  the  city  of  Colorado  Springs  at  the  date  charged. 
At  the  trial,  before  any  evidence  was  introduced,  defendant 
railroad  company  moved  the  court  to  compel  plaintiffs  to 
elect  upon  which  count  of  the  complaint  they  would  proceed. 
This  motion  was  sustained,  and  the  plaintiffs,  reserving  their 
exception,  elected  to  stand  upon  the  third  count,  which,  how- 
ever, by  leave  of  the  court,  they  were  permitted  to  amend 
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by  interlineation,  so  as  to  allege  more  specifically  that  the 
fire  was  negligently  set  oat  by  the  defendant  railroad  com- 
pany, and  also  that  it  was  set  oat  and  caused  in  the  operation 
of  said  company's  road.  The  other  counts  were  stricken 
oat.  Upon  the  conclusion  of  the  testimony  offered  in  behalf 
of  the  plaintiffs,  defendant  railroad  company  moved  that  the 
jury  be  instructed  to  return  a  verdict  in  its  favor.  This 
motion  was  sustained  on  the  ground,  as  stated  by  the  court, 
that  the  origin  of  the  fire  had  not  been  satisfactorily  proven. 
i.  In  pleading  at  common  law,  a  second  count  might  em- 
body a  new  cause  of  action,  or  be  a  statement  in  different 
form  of  a  single  cause  already  declared  on.  Under  the  code 
practice  different  causes  of  action  must  still  be  separately 
stated,  but  it  is  generally  required  that  the  different  state- 
ments or  counts  should  contain  causes  of  action  different  in 
fact,  the  Code  requiring  usually  that  a  complaint  shall  con- 
tain a  statement  of  the  facts  constituting  the  cause  of  action 
without  repetition,  or  sometimes,  as  in  the  language  of  our 
Code,  without  unnecessary  repetition.  This  rule,  however, 
is  by  no  means  ironclad,  and  is  subject  to  many  exceptions, 
sometimes  depending  upon  the  nature  of  the  statutory  pro- 
visions. It  may  be  said  generally,  however,  that  the  code 
practice  discourages,  at  least,  the  insertion  in  a  complaint  of 
a  second  count  which  contains  the  same  cause  of  action  and 
statement  of  facts  set  forth  in  a  different  cause.  A  duplicate 
statement  of  the  same  cause  of  action  and  of  the  same  facts, 
in  other  words,  is  not  usually  good  pleading.  Bliss,  Code  PL 
§119.  If  a  complaint  is  supposed  to  be  obnoxious  to  this 
rule,  the  proper  proceeding  on  the  part  of  the  defendant  is  a 
motion  requiring  the  plaintiff  to  elect  upon  which  count  or 
statement  he  will  go  to  trial.  It  is  impossible,  from  the  very 
nature  of  the  case,  to  lay  down  any  fixed  specific  rale  which 
should  in  all  cases  control  the  trial  court  in  its  determination 
whether  such  motion  should  be  sustained  or  denied.  It  would 
seem,  and  it  has  been  so  held  by  this  court,  to  be  the  better 
rale  that  the  matter  be  left  to  the  discretion  of  the  trial  court, 
regulated  and  controlled  by  the  circumstances  of  the  par- 
ticular case  in  which  the  motion  is  made.  Mandersv.  Craft,  3 
Colo.  App.  238,  32  Pac.  836.  The  exercise  of  that  discretion, 
however,  would,  of  course,  be  subject  to  review  by  the  appel- 
late courts,  and  its  abuse  would  be  ground  for  reversal  In 
Follett  v.  Railroad  Co.  (Sup.)  36"  N.  Y.  Supp.  200,  it  was  said 
in  reference  to  a  motion  of  this  character:  "The  motion 
was  properly  denied.  Under  our  present  system  parties  are 
allowed  to  plead  the  real  facts.  What  benefit  would  result 
from  that  liberality,  if,  upon  the  trial,  the  party  may  not 
prove  the  facts  as  pleaded?  A  party  has  an  absolute  right  to 
plead  and  prove  the  facts  upon  which  his  rights  depend, — to 
prove  them  all,  and  to  prove  them  as  they  took  place.  The 
determination  of  the  rights  that  flow  from  those  facts  is  the 
duty  of  the  court,  which  cannot  properly  be  transferred  to 
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the  party.  The  only  motive  conceivable  for  urging  such  a 
motion  is  a  hope  that  the  party  might  make  an  unwise  elec- 
tion, to  the  detriment  of  his  rights.  To  compel  a  party  to 
take  a  position  involving  such  a  peril  would  be  an  abuse  of 
discretion  which  would  speedily  be  corrected  by  the  appel- 
late court."  In  Brockett  v.  Railroad  Co.,  47  AtL  764,  the 
Connecticut  supreme  court  of  errors  said  the  plaintiff  was 
"entitled  to  allege  what  was  substantially  the  same  fact  in 
different  forms,  to  meet  the  possible  conditions  of  testimony. 
Such  double  allegations  are  improper  only  when  plainly  unnec- 
essary, or  one  or  the  other  is  false,  to  the  knowledge  of  the 
pleader. ' '  In  that  case  it  was  said  that  the  counsel  for  plain- 
tiff was  strangely  mistaken  in  supposing  that  he  could  make 
two  causes  of  action  out  of  the  injury  to  his  client,  and  that 
the  separation  of  his  material  allegations  by  the  words 
"second  count"  was  unwarranted  and  ineffective;  but  the 
trial  court  emphasized  the  fault  by  its  error  in  ordering 
the  plaintiff  to  elect  on  which  count  she  would  proceed.  The 
practical  effect  of  this,  the  court  said,  was  to  compel  the 
plaintiff  to  omit  an  averment  she  was  entitled  to  make.  In  a 
very  recent  Missouri  case  (Rinard  v.  Railroad  Co.,  64  S. 
W.  127),  it  was  said  a  plaintiff  "may  plead  a  single  cause  of 
action  in  as  many  different  counts  as  he  chooses,  to  meet  any 
possible  state  of  the  proof;  and  this  will  not  make  his  counts 
repugnant.  *  *  "  If  any  one  of  the  counts  in  a  petition 
so  framed  is  good,  it  will  support  a  general  verdict.  This 
being  true,  a  plaintiff  cannot  be  compelled  to  elect  upon  which 
count  he  will  stand.  In  the  case  at  bar  the  cause  of  action  is 
single.  *  *  *  There  was  no  error  in  overruling  the 
motion  to  elect. "  The  Colorado  code  provisions  which  are 
applicable  to  the  question  before  us  are  contained  in  Code, 
§8  49,  70.  The  latter  provides  that  a  plaintiff  may  unite  sev- 
eral causes  of  action  iu  the  same  complaint,  when  they  arise 
out  of  any  one  of  certain  specified  classes, — one  being  all 
actions  sounding  only  in  damages  for  injuries  to  property, — 
but  that  in  all  such  cases  it  should  be  necessary  to  state 
separately  the  different  causes  for  which  the  action  is  brought. 
Section  49  provides,  among  other  things,  that  the  complaint 
shall  contain  "a  statement  of  the  facts  constituting  the  cause 
of  action  in  ordinary  and  concise  language,  without  unnec- 
essary repetition."  In  Manders  v.  Craft,  supra,  this  court, 
in  discussing  and  construing  this  last-cited  section,  held 
that  the  words  "without  unnecessary  repetition"  must  of 
themselves  in  many  instances  modify  the  rule  as  usually  laid 
down  in  general  terms,  and  said,  as  a  reason  therefor,  that 
"the  obvious  intention  of  the  system  of  code  pleading  is  that 
it  shall  be  more  equitable  than  that  of  the  common  law.  To 
so  constrne  it  as  to  render  it  more  restrictive  would  defeat  the 
intention.  In  Bliss  it  will  be  observed  that  the  rule  is  con- 
siderably modified.  The  language  is,  'But  it  is  generally 
required,' showing  that  it  is  not  regarded  as  arbitrary  and 
2  R  R  R— 27 
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mandatory,  but  that  there  are  many  exceptions;  and  this  is 
supported  by  the  context  of  section  119  and  subsequent 
sections.  *  *  *  The  statute  prohibits  unnecessary  repeti- 
tion, bnt  does  not  prohibit  repetition  entirely."  The  court 
said  there  were  many  cases  where  a  party  should  be  required 
to  elect,  bnt  added,  "There  are  also  many  cases  where  the 
arbitrary  application  of  the  rule  would  prevent  justice."  In 
Cramer  v.  Oppenstein,  16  Colo.  511,  27  Pac.  718,  the  supreme 
court  said,  in  construing  this  same  section:  "Duplicate 
statements  for  the  same  cause  of  action  are  not  absolutely 

{prohibited.  They  may  sometimes  be  necessary,  and  there- 
ore  permissible;  as  where  there  is  reasonable  cause  to  believe 
that  the  plaintiff  cannot  safely  go  to  trial  upon  a  single  state- 
ment There  may  be  circumstances  under  which  the  plain- 
tiff cannot  reasonably  be  expected  to  anticipate  the  evidence 
in  advance  of  the  trial."  In  Leonard  v.  Roberts,  20  Colo. 
■  90,  36  Pac  880,  the  court  said:  "The  Code  does  not  abso- 
lutely prohibit  such  pleadings,  but  provides  simply  that  the 
facts  'shall  be  stated  in  concise  language  without  unnecessary 
repetition.'  It  is  sometimes  impossible  for  the  plaintiff  to  be 
certain  in  advance  of  the  real  ground  of  liability,  and,  while 
donble  pleadings  should  be  restricted  within  the  narrowest 
limits  possible  without  unnecessarily  endangering  plaintiff's 
rights,  or  subjecting  him  to  the  danger  of  a  nonsuit,  in  this 
case  the  trial  court  properly  refused  the  defendant's  motion 
to  compel  plaintiff  to  elect  upon  which  count  he  would  pro- 
ceed. ' '  In  that  case  the  court  expressly  stated  it  was  admitted 
that  the  cause  of  action  was  the  same  in  both  counts,  the 
donble  statement  being  used  for  the  purpose  of  meeting  the 
exigencies  of  the  proofs.  It  must  be  borne  in  mind  that, 
whatever  may  be  the  force  and  extent  of  the  prohibition  of  a 
double  statement  of  a  single  cause  of  action  as  contained  in 
section  49,  the  unnecessary  repetition  which  is  prohibited  is 
of  the  facts,  only,  constituting  the  cause  of  action.  In 
Manders  v.  Craft,  supra,  one  of  the  authorities  cited  by  the 
opinion  in  support  of  the  doctrine  announced  by  the  court 
was  Birdseye  v.  Smith,  32  Barb.  217.  In  that  it  was  said: 
"Several  statements  of  the  same  cause  of  action,  substantially 
the  same,  and  differing  only  in  form,  are  not  necessary;  but 
where  the  statements  differ  materially  and  in  substance,  and 
are  not  unnecessarily  inserted,  and  cannot  mislead  the  defend- 
ant or  embarrass  the  defense,  but  are  only  inserted  from  the 
caution  which  every  good  practitioner  finds  it  necessary  to 
exercise  to  guard  against  the  infirmities  of  human  memory  and 
the  defects  of  human  testimony,  I  would  allow  them  to  stand 
as  not  unnecessary  repetitions."  Bliss,  Code  PL  §  120,  says: 
"Affirmative  provision  is  made  for  the  union  of  different 
causes  of  action,  and  it  is  not  required  that  they  be  such 
causes  that  a  recovery  may  be  had  upon  each.  Nor  would 
he  joinder  be  snch  a  repetition  of  facts  as  is  forbidden. 
The  facts  in  the  two  statements  would  not   be  the  same. 
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There  may  be  actually  two  grounds  for  the  action,  or,  being 
only  one,  certain' supposed  gronnds  may  be  so  connected  that 
the  plaintiff  may  not  be  able  to  tell  in  advance  which  will  be 
established  upon  the  trial.  The  Code  will  have  (ailed  in  its 
chief  object  if  he  is  forbidden  to  develop  every  ground  upon 
which  he  bases  his  right  of  recovery." 

2.  Applying  these  principles,  thus  authoritatively  announced 
by  both  the  appellate  courts  of  Colorado  and  also  by  the 
highest  courts  of  other  jurisdictions  in  well-considered  opin- 
ions, and  which  commend  themselves  to  us  as  eminently 
sound  and  reasonable,  we  think  it  manifest  that  in  this 
instance  the  sustaining  of  the  motion  to  compel  plaintiffs  to 
elect  on  which  of  the  fonr  counts  they  would  proceed  was  an 
unsound  exercise  of  judicial  discretion,  and  was  prejudicial 
error.  Whatever  may  be  said  as  to  the  second,  third,  and 
fourth  counts,  whether  they  together  constituted  but  one 
cause  of  action,  and  were  merely  different  statements  of  it,  it 
is  certain  that  the  first  count  stated  a  cause  of  action  which 
was  distinct  and  different  from  that  set  forth  in  any  one  or 
all  of  the  other  three.  This  was  a  statement  of  the  statutory 
liability.  Under  it  the  question  of  negligence  was  entirely 
eliminated.  Under  it  the  plaintiffs  were  entitled  to  recover 
if  it  were  shown  that  their  damages  were  occasioned  by  a  fire 
that  was  set  out  or  caused  by  the  operating  of  defendant  rail- 
road company's  line  of  railroad,  or  of  any  part  thereof. 
The  remaining  counts,  whether  they  set  forth  one  or  more 
causes  of  action,  sought  to  enforce  the  common-law  remedy 
of  plaintiffs,  and  were  based  wholly  upon  the  negligence  of 
the  defendant  railroad  company.  The  causes  of  action,  there- 
fore, were  entirely  different.  The  one  entitled  plaintiffs  to 
recover  on  the  simple  showing  that  the  fire  was  set  out  or 
caused  by  the  defendant  railroad  company  in  the  operation  of 
its  road.  To  support  a  recovery  under  the  other,  this  was  by 
no  means  sufficient.  This  might  have  been  proved  beyond 
doubt,  or  even  conceded,  but  still  plaintiffs  would  have  been 
required  to  go  further,  and  to  have  shown  the  negligence  of 
the  defendant  railroad  company.  That  the  plaintiffs  had  a 
right  under  Code,  §  70,  to  unite  these  two  causes  of  action  in 
the  same  complaint,  is,  we  think,  clear  under  all  code 
authorities,  and  beyond  question."  In  Railway  Co.  v.  Hender- 
son, 10  Colo.  2,  13  Pac.  911,  our  supreme  court,  in  construing 
the  stock-killing  statute,  says:  "The  statute  is,  in  our  judg- 
ment, simply  cumulative.  The  object  of  the  legislature  was 
not  to  interfere  with  the  owner's  existing  rights,  but,  owing 
to  the  difficulty  of  establishing  negligence,  to  give  him  addi- 
tional relief."  This  language  is,  we  think,  equally  applicable 
to  the  fire  statute.  Nowhere  in  the  statntes,  either  within  the 
fire  statute  itself  or  elsewhere,  is  the  slightest  intent  manifested 
to  substitute  this  for  the  common-law  remedy  of  a  party,  and 
entirely  abolish  the  latter,  and  to  so  hold  would,  in  our  opin- 
ion, be  a  judicial  assumption  without  authority  or  support. 
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If,  therefore,  the  two  remedies  still  exist,  the  causes  of  action 
arising  under  them  can  unquestionably  be  united  in  the  same 
complaint,  because  the  action  is  for  injuries  to  property;  and 
in  such  case,  by  express  provision  of  the  Code,  the  two  causes 
are  required  to  be  stated  separately  in  the  complaint.  In 
Iron  Co.  v.  Carpita,  6  Colo.  App.  253,  40  Pac.  250,  the 
doctrine  which  we  have  announced  is  recognized,  and  the 
court  says  also  that,  where  it  is  proper  to  join  two  causes  of 
action,  one  under  the  statute  and  the  other  at  common  law, 
"they  should  be  separately  stated,  and  each  should  contain 
enough  to  show  a  cause  of  action  on  the  theory  which  may  be 
adopted."  We  believe  it,  therefore,  to  be  indisputable  that 
the  complaint  in  question  contained  at  least  two  distinct 
causes  of  action,  the  one  statutory  and  the  other  at  common 
law,  which  might  properly  be  united,  and  which  it  was  not 
only  the  privilege,  but  the  duty,  of  the  plaintiffs,  under  the 
express  requirements  of  the  Code,  to  state  separately. 

3.  As  there  must  be  a  retrial  of  this  cause,  it  is  not  im- 
proper, and,  indeed,  fairness  to  the  trial  court  and  to  counsel 
would  seem  to  require,  that  we  should  consider,  briefly  at 
least,  the  second,  third,  and  fourth  counts  in  the  complaint, 
with  reference  to  the  interposition  of  a  motion  requiring 
plaintiffs  to  elect  between  them.  Whether  they  may  be  con- 
sidered as  each  setting  forth  a  distinct  cause  of  action,  or  as 
a  statement  of  only  one  cause  of  action,  but  in  different  form, 
we  do  not  think  they  come  within  the  prohibition  of  the  Code, 
or  of  the  roles  of  practice  laid  down  by  our  appellate  courts. 
Considered  as  stating  but  one  cause  of  action,  the  statements 
are  not  inconsistent  or  contradictory,  are  not  duplicate  state- 
ments, are  not  repetitions  of  the  same  facts,  whether  necessary 
or  unnecessary.  Each  contains  the  statement  of  some 
material  fact  or  facts  not  contained  in  either  of  the  others. 
The  second  count  is  predicated  solely  upon  the  negligence  of 
the  defendant  railroad  company,  its  agents,  servants,  and 
employees,  in  causing  and  setting  out  a  fire  upon  its  right  of 
way,  and  in  and  about  its  platforms  and  freight  depot,  and  in 
negligently  causing  and  permitting  it  to  escape  from  its  right 
of  way,  whereby  the  property  of  the  plaintiff  lumber  company 
was  destroyed.  This  would  seem  to  set  out  a  cause  of  action 
complete  and  perfect  in  itself,  as  well  as  distinct  from  the 
others.  The  alleged  liability  of  the  defendant  railroad  com- 
pany was  not  based  upon  the  fact  that  the  fire  was  caused  or 
set  out  by  it  solely  in  the  operation  of  its  line  of  road.  The 
third  count  charges  a  liability  against  the  defendant  for  the 
results  of  fire  caused  in  the  operation  of  its  line  of  road,  and 
also  charges  that  the  various  specified  acts  done  in  the  operat- 
ing of  its  line  of  railroad,  were  negligently  done  by  the  defend- 
ant These  various  acts  are  set  out  in  great  detail,  and  are 
immarized  in  a  preceding  part  of  this  opinion.  They  con- 
rn  more  particularly  the  alleged  negligent  and  dangerous 
udition  of  the  right  of  way  at  and  about  the  dace  where  the 
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fire  originated,  and  by  reason  and  by  means  of  which  the  fire 
was  charged  to  have  been  communicated  to,  and  destroyed 
the  property  of,  the  plaintiff  lumber  company.  They  embrace 
also  the  alleged  negligent  construction  of  the  freight  depot  and 
its  platforms.  In  this  count  it  is  also  charged  that  defendant, 
well  knowing  the  dangerous  condition  of  its  right  of  way, 
negligently  failed  to  use  proper  care  and  precautions  against 
fire,  and  to  maintain  any  suitable  appliances  for  the  extin- 
guishment of  fire.  The  fourth  count  charges,  among  other 
things,  that  the  placing  of  the  car  of  powder  where  it  was  at 
the  time  of  the  fire  was  in  violation  of  an  ordinance  of  the 
city  of  Colorado  Springs;  and,  further,  that  the  defendant 
railroad  company  negligently  failed  to  remove  said  car  of 
powder  from  its  exposed  position  when  the  fire  originated, 
as  it  was  its  duty  to  do;  also  that,  by  reason  of  the  improper 
placing  in  such  an  exposed  condition  of  the  car  of  powder  and 
the  failure  to  remove  it,  the  fire  department  of  the  city,  which 
had  come  upon  the  premises  with  their  appliances  for  the 
purpose  of  extinguishing  the  fire,  were  deterred  and  prevented 
in  their  efforts  so  to  do,  and  as  they  might  otherwise  have 
done,  by  reason  of  the  great  peril  and  imminent  danger  to 
life  and  limb  to  which  the  firemen  were  exposed.  Each  of 
these  statements  contained  some  material  facts  alleged  to  con- 
stitute negligence,  which  were  not  included  in  either  of  the 
others.  They  were  not  duplicate  statements,  therefore,  in 
any  sense,  nor  merely  repetitions  in  a  different  form  of  the 
same  facts  constituting  the  cause  of  action  previously  declared 
on ;  hence  they  were  not  obnoxious  to  the  rule  which  pro- 
hibits additional  counts  where  they  contain  simply  a  state- 
ment of  the  same  facts  as  the  others.  Nor  was  there  anything 
in  them  which  could,  by  any  possibility,  have  misled  or  em- 
barrassed the  defendant  railroad  company.  The  several 
counts  being  of  such  a  character,  the  compulsory  election  by 
plaintiffs  of  only  one  upon  which  to  rely  would  necessarily 
cause  them  to  lose  the  benefit  of  some  allegations  as  to 
material  facts  bearing  upon  the  question  of  the  negligence  of 
defendant  railroad  company,  and  its  subsequent  liability.  The 
liberal  provisions  of  the  Code  and  policy  of  the  code  practice 
rlo  not  require  a  plaintiff  to  be  placed  at  such  a  disadvantage, 
and  especially  should  not,  when  it  is  manifest,  as  it  is  here, 
that,  by  permitting  all  the  counts  to  stand,  the  defendant 
could  by  no  means  be  prejudiced.  We  think  this  clearly  a 
case  where  the  plaintiffs'  supposed  grounds  of  action  are  so 
connected,  and  where  there  are  allegations  of  so  many  different 
facts  constituting  negligence,  that  it  may  well  be  said  the 
plaintiffs  were  unable  to  anticipate  what  would  be  established 
by  the  testimony  upon  the  trial ;  and  hence  should  have  been 
permitted  to  have  gone  to  trial  upon  all  of  the  four  counts 
as  set  forth  in  their  complaint.  It  was  not  obnoxious  to  the 
provisions  of  the  Code,  nor  to  the  rules  of  pleading  as  laid 
down  by  oar  appellate  courts. 
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4.  This  error  of  the  court  in  requiring  plaintiffs  to  elect 
was  emphasized  by  subsequent  rulings,  some  clearly  erroneous, 
and  all,  whether  erroneous  or  not,  manifestly  prejudicial  to 
the  plaintiffs,  because  of  the  vacillating  position  of  the  court 
First,  the  demurrer  attacking  separately  each  count  in  the 
complaint  becanse  it  did  not  state  facts  sufficient  to  constitute 
a  canse  of  action,  having  been  overruled,  the  court  sustained 
the  motion  requiring  plaintiffs  to  elect  upon  which  one  of 
these  four  counts,  each  of  which  had  been  so  held  to  be  good, 
they  would  stand,  and  denied  their  request  that  they  be 
allowed  to  stand  upon  the  common-law  and  statutory  causes 
of  action.  Leave  was  then  granted  to  plaintiffs  to  amend  the 
third  count,  upon  which  they  elected  to  stand,  by  interlinea- 
tion ;  and  this  they  did  by  alleging  more  specifically  that  the 
fire  was  set  out  and  caused  in  the  operating  of  defendant 
railroad  company's  road,  so  as  to  have  embraced  in  this  third 
count,  as  contended  by  plaintiffs,  the  statutory  right  of  action, 
and  have  sustained  a  recovery  upon  that  ground,  if  a  recovery 
was  had.  Whether  this  contention  of  plaintiffs  was  well 
founded  or  not,  they  were  deprived  of  all  benefit  from  the 
amendment  so  allowed  by  a  subsequent  ruling  of  the  court 
during  the  progress  of  and  early  in  the  trial,  to  the  effect  that 
the  plaintiffs  would  not  be  permitted  to  recover  by  virtue  of 
the  statute  in  any  event,  but  would  be  restricted  in  their 
recovery,  if  any  such  might  be  had,  to  the  common-law 
remedy,  based  wholly  upon  the  negligence  of  the  defendant 
railroad  company,  and  ruling  that  such  negligence  must  be 
shown  to  have  consisted  in  the  defective  construction  or  in 
the  careless  handling  of  said  defendant's  locomotives.  Again, 
at  first  and  daring  several  days  of  the  trial,  plaintiffs  were  not 
permitted,  although  they  offered  testimony  to  that  effect,  to 
introduce  any  evidence  except  that  relating  to  the  actual 
starting  of  the  fire.  The  alleged  dangerous  and  highly 
inflammable  condition  existing  on  the  right  of  way  at  the  time 
of  the  fire  might  have  had  a  material  bearing  in  determining 
this  question.  Subsequently  the  court  ruled  otherwise,  and 
permitted  the  introduction  of  such  evidence,  but  we  can  by 
no  means  say  that  this  cured  the  error,  or  removed  the  prej-  ■ 
ndicial  effects  upon  plaintiffs  which  its  previous  ruling  tended 
to  cause.  Under  the  counts  setting  up  the  cause  of  action  at 
common  law,  in  any  event  plaintiffs  might  have  been  entitled 
to  recover,  even  though  the  fire  had  not  been  negligently  set 
out  by  the  defendant  railroad  company  in  the  actual  opera- 
tion of  its  line  of  railroad.  It  is  true  that  trial  courts  have 
large  discretionary  power  as  to  the  order  of  introduction  of 
testimony,  but  it  must  be  exercised  so  as  not  prejudicially  to 
affect  the  rights  of  a  party.  In  this  instance,  we  think,  this 
action  of  the  court  might  have  unfairly  influenced  the  jury, 
and  certainly  would  have  so  tended  in  connection  with  the 
previous  erroneous  ruling  of  the  court  to  the  effect  that  the 
only  negligence  which  would  have  entitled  plaintiffs  to  recover 
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must  have  consisted  in  the  defective  construction  or  in  the 
careless  handling  of  defendant  railroad  company's  locomotives. 

5.  It  having  been  alleged  in  the  complaint  as  a  ground  of 
action  that  the  defendant  negligently  permitted  the  fire  to 
escape  from  its  right  of  way,  and  thereby  plaintiff  lumber 
company's  property  was  destroyed,  evidence  would  be  admis- 
sible to  support  the  allegations  of  the  complaint  charging  the 
negligence  of  the  defendant  railroad  company  in  permitting 
large  masses  of  combustible  and  highly  inflammable  material 
to  accumulate  and  remain  upon  its  right  of  way,  and  also  in 
support  of  the  allegations  as  to  the  negligent  placing  of  the 
car  of  powder  in  an  improper  and  exposed  position,  and 
maintaining  it  there  for  an  unreasonable  and  unnecessary 
length  of  time.  Whether  such  evidence  would  be  admissible 
and  available  for  any  other  purpose,  and  to  what  extent,  and 
whether,  by  reason  of  such  matters,  if  shown,  the  defendant 
railroad  company  would  be  .liable,  even  though  the  evidence 
failed  to  establish  that  the  fire  was  originally  set  out  or  caused 
by  said  defendant, — questions  which  are  elaborately  and  ably 
discussed  by  counsel ,  for  both  sides  in  their  briefs, — we  arc 
not  required  to  determine  as  the  'case  is  presented  on  this 
appeal.  The  complaint  was  framed  upon  the  theory  that  the 
fire  was  set  out  or  caused  originally  by  the  defendant  railroad 
company,  its  employees  or  agents;  and  all  of  the  testimony 
offered  or  received  upon  this  branch  of  the  case  was  in  sup- 
port of  that  theory  and  allegation.  Upon  the  new  trial  the 
evidence  may  be  widely  different,  and  it  would  not  be  proper 
for  this  court  to  express  in  advance  its  opinion  upon  ques- 
tions of  fact  not  presented,  and  which  may  not  be  hereafter. 

6.  Counsel  also  discuss  at  some  length  the  question  as  to  the 
meaning  of  the  words,  "set  out  or  caused  by  operating  its 
line,  or  any  part  thereof,"  which  are  in  the  fire  statute,  with 
reference  to  a  determination  of  what  acts,  duties,  and  obliga- 
tions of  a  railroad  company  are  embraced  in  or  included  by 
such  words.  As  the  case  is  presented,  it  is  not  necessary  for 
us  to  pass  upon  this  question.  If  the  action  were  based 
wholly  upon  the  statute,  or  if  at  the  trial  the  count  based  upon 
the  statute  had  been  permitted  to  remain  in  the  complaint, 
this  might  have  been  very  material,  because  under  the  statute 
the  defendant  railroad  company  could  not  have  been  held 
liable  unless  the  fire  had  been  set  out  or  caused  by  operating 
its  line,  or  some  part  thereof.  Even  in  actions  under  the 
statute,  however,  there  might  be  cases  in  which  it  would  not 
be  necessary  to  construe  this  language ;  as,  for  instance,  where 
it  was  shown  that  a  fire  had  been  set  out  by  fire  or  sparks 
from  a  locomotive  of  the  railroad  company  actually  engaged 
in  moving  a  train  along  its  line  of  road.  In  such  case  there 
could  be  no  room  for  dispute  that  the  fire  was  set  out  or 
caused  by  the  operation  of  the  road.  This  question,  however, 
of  statutory  liability  was  entirely  eliminated  from  the  case  by 
the  ruling  of  the  court.     Under  such  circumstances  it  would 
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be  manifestly  improper,  even  if  possible,  desirable  and  im- 
portant though  it  might  be  in  the  trial  of  other  cases,  for  this 
coort  to  give  a  blanket  construction  of  such  language  in 
advance  of  the  presentation  by  evidence  of  the  facts  to  which 
it  must  apply.  When  the  facts  are  developed  by  the  evidence, 
it  might  be  found  that  the  definition  or  construction  given  by 
the  court  would  be  wholly  inapplicable  to  them, — that  they 
would  be  snch  as  were  not  embraced  in  or  included  by  it 
at  all. 

7.  The  court  excluded  the  evidence  of  a  witness  tendered 
by  plaintiffs  to  show  the  results  of  an  examination  made  by 
him  within  a  short  time — a  week  or  two  after  the  fire — of  the 
switch  engine  belonging  to  defendant  railroad  company, 
which  was  claimed  to  have  passed  on  the  track  close  to  the 
place  where  the  fire  originated  and  was  first  discovered,  and 
but  a  few  minntes  before  its  discovery,  and  fire  from  which 
was  claimed  to  have  caused  the  fire.  In  this,  we  think,  the 
court  erred.  The  time  of  the  examination  was  not  too  remote, 
although,  of  course,  the  force  and  weight  of  the  evidence- 
would  have  been  dependent  upon  the  nature  of  the  imper- 
fections and  defects  in  construction,  if  any,  and  upon  the 
ability  of  the  plaintiffs  to  show,  by  other  facts  possibly,  rea- 
sonable ground  for  the  conclusion  that  such  defects  existed  at 
the  time  of  the  fire.  If  the  evidence  had  failed  to  show  any 
defects  in  construction  at  the  time  of  the  examination,  the 
defendant  railroad  company  would  not  have  been  prejudiced. 
Presumably  it  was  offered  for  the  purpose  of  attempting  to 
show  defective  construction  or  conditions  existing  at  the  time 
of  the  fire.  Plaintiffs  offered  testimony  of  several  witnesses 
tending  to  show  the  setting  out  of  fires  at  other  times  and 
places  by  other  locomotives  of  the  defendant  railroad  com- 
pany, but  it  was  excluded  by  the  court.  In  this,  we  think, 
the  court  did  not  err.  The  case  relied  upon  by  appellants  in 
support  of  their  contention  that  the  evidence  was  admissible 
does  not.  in  our  opinion,  sustain  it  Railroad  Co.  v.  Richard- 
son, 0,1  U.  S.  454,  23  L.  Ed.  35&  In  that  case  no  particular 
locomotive  was  identified  as  the  one  that  set  ont  the  fire.  It 
might  have  been  one  out  of  many.  The  evidence,  too,  upon 
which  the  court  in  that  case  was  commenting,  and  which  it 
held  to  be  admissible,  was  offered  in  rebuttal  by  plaintiff  to 
contradict  evidence  introduced  by  the  defendant  railroad  to 
show  tbat  it  exercised  care  in  the  construction  and  operation 
of  its  engines  generally.  In  this  case  the  engine  was  identified. 
There  was  only  one,  if  any.  which  could  have  caused  the  fire. 
In  such  case  the  only  pertinent  inquiry  was  as  to  the  con- 
struction and  management  of  that  particular  engine.  It  might 
have  had  other  engines  which  were  faulty  in  construction,  or 
its  employees  might  have  negligently  handled  other  engines; 
bat  we  do  not  see  how,  in  reason,  these  facts  would  have  been 
any  evidence  that  the  particular  engine  in  question,  charged 
to  have  caused  the  fire,  was  faulty  in  its  construction,  or  that 
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it  was  negligently  bandied.  Gibbonsv.  Railroad  Co.,  58  Wis. 
339,  17  N.  W.  132.  We,  of  course,  do  not  mean  to  hold  that 
such  evidence  would  not  be  admissible  in  any  case.  There 
might  be  cases  where  it  would  be  proper  and  competent,  bat 
under  the  (acts  presented  in  this  case,  for  the  reasons  we  have 
suggested,  this  is  not  one  of  them. 

8.  It  is  urged  that,  even  though  in  a  suit  for  recovery  of 
damages  by  the  owner  of  property  destroyed  by  fire  Bet  out  or 
caused  in  the  operation  of  a  railroad,  the  common-law  and 
statutory  causes  of  action  might  be  joined,  yet  it  cannot  be 
done  in  this  suit,  because  the  insurance  companies  are  joined 
with  the  owner  as  parties  plaintiff,  and  that  hence  the  court 
did  not  err  in  striking  out  the  first  count  of  the  complaint. 
In  other  words,  it  is  claimed  that  the  insurance  companies 
cannot  be  subrogated  to  the  owner's  rights  in  an  action  where 
recovery  is  claimed  solely  by  virtue  of  the  statute.  We  do 
not  understand  counsel  to  challenge  this  right  of  subrogation 
where  the  loss  was  occasioned  by  the  negligence  or  wrong- 
doing of  another,  and  the  common-law  remedy  is  sought  to  be 
enforced.  In  such  case  we  believe  the  right  to  be  very  gen- 
erally, if  not  universally,  recognized.  2  May,  Ins.  §  454;  2 
Bid.  Ins.  §  1280  et  seq. ;  Harris,  Subr.  §  606;  Sheldon,  Subr. 
8§  1 1-230.  It  has  also  been  held  in  many  adjudicated  cases 
that  this  right  of  subrogation  exists  whether  the  fire  is  caused 
by  negligence  or  accidentally,  within  statutes  imposing  a  lia- 
bility in  any  event, — which  directly  covers  the  case  at  bar. 
See  2  Bid.  Ins.  §  1281,  and  cases  cited;  Hart  v.  Railroad 
Corp.,  13  Mete.  (Mass.)  100,  46  Am.  Dec.  719.  In  the  case 
last  cited,  which  was  an  action  under  a  fire  statnte  precisely 
similar  to  ours,  the  rule  and  the  reason  for  it  is  thus  forcibly 
expressed  (page  105):  "Now,  when  the  owner,  who  prima 
facie  stands  to  the  whole  risk  and  suffers  the  whole  loss,  has 
engaged  another  person  to  be  at  that  particular  risk  for  him, 
in  whole  or  in  part,  the  owner  and  the  insurer  are,  in  respect 
to  that  ownership  and  the  risk  incident  to  it,  in  effect  one 
person,  having  together  the  beneficial  right  to  an  indemnity 
provided  by  law  for  those  who  sustain  a  loss  by  that  par- 
ticular cause.  If,  therefore,  the  owner  demands  and  receives 
payment  of  that  very  loss  from  the  insurer,  as  he  may  by  virtue 
of  his  contract,  there  is  a  manifest  equity  in  transferring  the 
right  to  indemnity,  which  he  holds  for  the  common  benefit, 
to  the  assurer.  *  *  *  It  follows,  as  a  necessary  conse- 
quence, that,  if  he  first  applies  to  the  insurer,  and  receives  his 
whole  loss,  he  holds  the  claim  against  the  railroad  company 
in  trust  for  the  insurers.  Where  such  an  equity  exists,  the 
party  holding  the  legal  right  is  conscientiously  bound  to  make 
an  assignment  in  equity  to  the  person  entitled  to  the  benefit ; 
and,  if  be  fails  to  do  so,  the  cestui  que  trust  may  sue  in  the  name 
of  the  trustee,  and  his  equitable  interest  will  be  protected." 
We  have  been  referred  to  no  cases  holding  the  contrary.  Of 
course,  to  enforce  liability  under  the  statute  it  may  be  well 
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claimed  and  is  required  that  the  owner  should  be  a  party  to 
the  suit,  because  it  is  to  him  that  the  statute  specifically  gives 
the  right  of  recovery  and  of  indemnity.  It  is  his  right  only 
which  can  be  enforced,  and  it  most  be  done  in  his  name.  In 
all  cases  the  right  of  subrogation  is  based  apon  the  doctrine 
that  the  contract  of  insurance  is  treated  as  an  indemnity,  and 
the  insurer,  as  a  surety,  is  entitled  to  all  the  remedies  and 
securities  of  the  assured,  and  to  stand  in  his  place,  or  upon 
doctrines  of  a  similar  equitable  character.  2  May,  Ins.  §  454; 
Harris,  Subr.  §  13  et  seq.  This  being  true,  we  see  no  reason 
why  the  right  of  subrogation  should  be  denied  in  the  one 
instance  any  more  than  the  other,  unless  because  of  some 
prohibitory  statute,  or  unless,  perhaps,  in  the  absence  of  any 
contract  for  subrogation,  the  facts  might  be  such  as  to  negative 
the  existence  of  any  equities  in  behalf  of  the  insurer.  None 
of  such  possible  exceptions,  however,  apply  to  this  case. 
The  authority  upon  which  counsel  for  appellees  depend  for 
support  of  their  position — a  Colorado  case — does  not,  in  our 
opinion,  sustain  them.  Home  Ins.  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  19  Colo.  48,  34  Pac  284.  In  that  case  the  remarks 
of  the  court  upon  which  counsel  rely  were  addressed  to  the 
contention  by  counsel  for  the  insurance  company  that  its 
cause  of  action  was  supported  by  strong  equities.  The  court 
said  that,  if  such  were  the  case,  the  facts  showing  such  equities 
should  have  been  pleaded,  thus  giving  defendant  an  oppor- 
tunity to  controvert  them,  or  to  confess  them;  because,  where 
the  liability  existed  by  the  mere  force  of  the  statute,  the  equity 
of  the  insurance  company  was  not  necessarily  very  strong, 
and  in  some  instances  it  might  be  very  slight,  or  even  have  no 
existence  at  all.  Nowhere  in  that  case,  as  we  read  it,  was  it 
denied  that  an  equitable  right  of  subrogation  might  exist, 
much  less  was  it  denied,  or  questioned  even,  by  the  slightest 
implication,  that  the  right  of  recovery  by  the  insurance  com- 
pany might  exist  by  virtue  of  an  express  contract  between  the 
owner  and  the  insurer, — by  assignment  to  the  latter  from  the 
former.  In  the  case  at  bar  each  policy  issued  by  the  plaintiff 
insurance  companies  contained  the  following  clause:  "If 
this  company  shall  claim  that  the  fire  was  caused  by  the  act 
or  neglect  of  any  person  or  corporation,  private  or  municipal, 
this  company  shall,  on  payment  of  the  loss,  be  subrogated  to 
the  extent  of  such  payment  to  all  right  of  recovery  by  the 
insured  for  the  loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  company  by  the  insured  on  receiving  such 
payment."  This  was  one  of  the  express  conditions  upon 
which  the  policy  was  issued.  It  entered  into  and  was  a  part  of 
the  contract  of  insurance  at  the  time  when  it  was  made.  It 
entered  into  the  consideration  when  the  insurance  company 
took  the  risk,  and  in  this  respect  takes  the  case  entirely  with- 
out the  reasoning  of  the  court  in  Home  Ins.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co. ,  supra,  as  to  why  the  equities  of  the  insurance 
company  might  not  be  very  strong  in  an  action  under  the 
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statute.  It  is  not  sought  in  this  action  to  mulct  the  defend- 
ant railroad  company  in  a  double  payment  for  damages.  It 
seems  to  as  immaterial  to  whom  the  defendant  railroad  com- 
pany should  pay  the  loss,  if  liable  at  all, — whether  to  the 
owner  or  to  the  insurance  company, — provided  that  it  be  not 
required  to  pay  it  twice.  It  would  be  unreasonable  to  permit 
the  owner  to  recover  double  payment  of  the  damages 
occasioned  by  his  loss, — once  from  the  insurance  company,  it 
being  compelled  to  pay  because  of  its  contract  of  insurance ; 
and  ooce  from  the  railroad  company,  it  being  liable  by  virtue 
of  the  statute.  It  would  be  equally  unreasonable  to  permit 
the  railroad  company  to  have  the  benefit  of  the  insurance. 
It  should  not  lie  in  its  month  to  say  to  the  insurance  company 
which  has  paid  the  loss,  "You  took  into  consideration  the 
great  risk  when  you  made  the  contract  of  insurance,  and  the 
statute  gives  to  the  owner  only  the  right  of  recovery,  and  I, 
although  the  cause  of  the  loss,  will  reap  the  insurance 
benefits."  Nor  should  it  be  permitted  to  say  to  the  owner, 
in  a  suit  prosecuted  in  his  name  but  for  the  benefit  of  the 
insurers,  "You  have  been  indemnified  for  all  loss  once  by 
payment  from  the  insurance  company,  and  you  should  not  be 
allowed  to  recover  from  us  for  the  same  loss,  thereby  securing 
double  payment."  We  think  it  clear,  under  the  facts  of  this 
case,  whatever  the  existing  conditions  might  be  in  other  cases 
which  in  equity  would  deny  the  right  of  subrogation  to  tbe 
insurance  company,  the  position  of  counsel  for  appellees  is 
nntenable. 

g.  In  directing  a  verdict  for  the  defendant  railroad  com- 
pany, the  court  gave  as  its  reason  that  the  railroad  origin  of 
the  fire  had  not  been  satisfactorily  proven, — that  it  had  not 
been  proven  so  as  to  exclude  a  probability  of  its  having 
occurred  in  some  other  way.  Upon  this  question  we  deem  it 
neither  necessary  nor  proper  to  pass.  The  errors  of  the  court 
in  the  incipiency  of  and  during  the  trial  were  so  serious,  and 
so  prejudicial  to  plaintiffs,  both  as  to  tbe  character  of  the 
evidence  which  they  were  permitted  to  introduce  and  as  to 
the  manner  of  its  introduction,  that  the  conclusion  is  irresisti- 
ble that  they  did  not  have  a  fair  trial,  and  because  in  the  new 
trial  which  must  be  had  the  evidence  may  be  materially 
-different  For  instance,  conceding  that  the  evidence  admitted 
was  insufficient  to  prove  the  fact,  this  might  have  been  other- 
wise if  the  court  had  not  excluded  testimony  offered  with 
regard  to  the  examination  into  the  condition  of  >  the  switch 
engine  which  was  supposed  to  have  originated  the  fire,  or 
might  at  least  have  been  sufficient  to  have  required  tbe  sub- 
mission of  the  question  to  the  jury.  It  is  not  improper,  how- 
ever, and  in  view  of  tbe  subsequent  trial  to  be  had  it  is 
probably  just  to  both  litigants,  that  we  should  briefly,  at  least, 
allude  to  the  widely  divergent  and  extreme  positions  taken 
by  the  respective  parties  as  to  the  amount  and  character  of 
evidence  necessary  to  establish  the  railroad  origin  of  fire  in 
cases  of  this  character.     Appellants  seem  to  assume  that  very 
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slight  testimony  alone  is  sufficient  to  make  at  least  a  prima 
facie  case.  To  sustain  them  they  rely  upon  Railroad  Co.  v. 
De  Busk,  12  Colo.  296,  20  Pac.  752.  3  L.  R.  A.  350,  13  Am. 
St  Rep.  221.  Appellees  and  the  trial  court  assumed  a  posi- 
tion which  went  to  the  other  extreme,  and  rely  for  their 
support  upon  Stratton  v.  Railroad  Co.,  7  Colo.  App.  126,  43 
Pac.  602.  In  both  cases  the  parties  have  been  led  astray  by 
disconnected  expressions  and  sentences  used  in  the  opinions 
rather  in  the  line  of  argument,  but  not  amounting  to  a  pos- 
itive decision.  As  very  pertinent  in  this  connection,  we  give 
a  citation  from  the  brief  of  appellees:  "As  was  said  in  John- 
son v.  Bailey,  17  Colo.  69,  28  Pac  85,  'It  is  not  every  remark 
in  a  judicial  opinion  that  amounts  to  a  judicial  decision.'  In 
Cohens  v.  Virginia,  6  Wheat.  399,  5  L.  Ed.  290,  Chief  Justice 
Marshall  said:  'It  is  a  maxim  not  to  be  disregarded  that 
general  expressions  in  every  opinion  are  to  be  taken  in  con- 
nection with  the  case  in  which  those  expressions  are  used.  If 
they  go  beyond  the  case,  they  may  be  respected,  but  ought 
not  to  control  the  judgment  in  a  subsequent  suit  when  the 
very  point  is  presented  for  decision.  The  reason  of  this 
maxim  is  obvious.  The  question  actually  before  the  court  is 
investigated  with  care,  and  considered  in  its  fall  extent. 
Other  principles,  which  may  serve  to  illustrate  it,  are  con- 
sidered in  their  relation  to  the  case  decided,  and  their  possible 
bearing  on  all  other  cases  is  seldom  completely  investigated. '  '  * 
Wadsworth  v.  Railway  Co.,  iS  Colo.  600,  33  Pac.  515,  23  L. 
R.  A.  812,  36  Am.  St.  Rep.  300.  This  citation  applies  with 
peculiar  force  to  a  question  of  this  kind,  where,  from  the  very 
nature  of  the  case,  it  is  impossible  to  formulate  a  rnle  which 
will  be  applicable  in  all  cases  and  under  all  circumstances. 
In  the  De  Busk  Case  the  opinion  was  directed  chiefly  to  a 
discussion  of  the  constitutionality  of  the  fire  statute.  It  is 
true  the  court  said  that  the  evidence  in  that  case  was  suffi- 
cient to  warrant  the  inference  that  the  fire  was  caused  by  a 
passing  train  of  the  defendant,  but  it  did  not  detail  the  evi- 
dence nor  the  attendant  circumstances  and  conditions,  from 
which  the  court  or  the  jury  was  entitled  to  draw  the  inference 
that  there  was  no  other  apparent  cause  for  the  fire.  It  is  in 
another  part  of  the  opinion,  and  in  the  argument  of  another 
question,  that  the  writer  stated,  "The  origin  of  a  fire  has 
generally  been  held  sufficiently  established  by  inferences 
drawn  from  slight  circumstantial  evidence. ' '  But  the  opinion 
did  not  declare  that  to  be  the  rule  in  this  jurisdiction.  It 
simply  stated,  in  the  course  of  the  argument,  that  it  had  been 
so  generally  held.  In  the  Stratton  Case  it  was  sought  to 
fasten  the  origin  of  the  fire  upon  the  railroad  company,  be- 
cause there  bad  been  a  fire  at  or  about  this  place  five  days 
previous,  which  was  claimed  to  have  been  caused  by  an 
engine.  The  contention  of  the  plaintiff  was  based  upon  the 
bare  supposition  that  this  fire  had  been  communicated  to  the 
bottom  of  a  stack  of  hay  and  to  a  pile  of  manure,  and  had 
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smoldered  there  daring  the  five  days,  and  had  caused  the 
second  fire.  As  said  by  the  court,  the  whole  evidence 
appeared  to  have  been  entirely  supposititious,  there  being  none 
whatever  of  a  positive  or  direct  character.  It  was  to  this 
state  of  facts  that  the  court  addressed  its  remarks  upon  which 
the  appellees  in  this  case  place  such  strong  reliance.  As  we 
have  said,  it  is  impossible  to  lay  down  any  rnle  which  will 
apply  to  all  cases.  Naturally,  it  must,  in  a  large  majority  of 
instances,  be  circumstantial;  bat  none  the  less  it  must  be  of 
sufficient  strength  and  force,  considering  the  surrounding 
circumstances  and  conditions,  to  justify  a  reasonable  and  well- 
grounded  inference  by  reasonable  men  that  the  fire  was  of 
the  railroad  origin.  We  do  not  consider,  however,  that  it 
must  be  of  such  weight  and  force  as  to  exclude  every  possi- 
bility of  the  fire  having  originated  from  some  other  cause. 
It  may  be  said  that  it  must  exclude  every  other  probability, 
but  this  must  be  every  other  reasonable  probability,  and  mast 
be  such  as  would  arise  from  the  evidence  as  to  the  facts  and 
attendant  circumstances  and  conditions.  The  plaintiffs 
should  not  be  allowed  to  establish  a  fact  which  imposes  a  lia- 
bility, nor  the  defendant  escape  a  liability,  by  mere  con- 
jecture, not  legitimately  based  upon  facta,  circumstances,  and 
natural  conditions  shown  by  the  evidence.  The  fact  of  the 
origin  of  the  fire  should  be  established  like  any  other  material 
fact  in  the  case.  The  jury,  within  certain  limits,  may  be 
permitted  to  infer  the  fact  upon  circumstances  proved;  bat 
sacb  proof  should  be  amply  sufficient  to  rebut  the  probability, 
considering  the  facts,  circumstances,  and  conditions  of  the 
particular  case,  disclosed  by  the  evidence,  of  the  fire  having 
originated  in  any  other  manner.  Especially  would  it  seem  to 
be  proper  that  this  should  be  the  rule  in  actions  under  the 
statute,  where  the  railroad  company  is  held  responsible 
regardless  of  any  questions  as  to  its  want  of  care  or  its  negli- 
gence. 

10.  In  the  determination  of  this  case  we  might  have  con- 
tented ourselves  with  a  judgment  of  reversal  based  upon  the 
first  error  which  we  have  considered,  and  not  have  discussed 
at  all  a  number  of  questions  upon  which  we  have  passed.  In 
view  of  the  fact,  however,  that  there  must  be  a  new  trial  of 
this  cause,  and  because,  as  stated  by  both  counsel,  there  are 
a  number  of  other  suits  pending,  growing  out  of  the  same  fire, 
we  thought  justice  to  litigants  required  that  we  should  pass 
upon  these  questions,  they  being  properly  presented  in  the 
case  before  us.  We  have  most  carefully  endeavored,  how- 
ever, to  avoid  saying  anything  which  might  be  prejudicial  to 
either  party  in  the  determination  of  the  questions  which  may 
arise  ic  the  retrial,  which  are  not  now  before  us  on  a  com- 
plete statement  of  facts. 

For  the  reasons  given,  the  judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial  in  accordance  with  the 
views  here  expressed.     Reversed. 
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Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Edwards. 

{Court  of  Civil  Appeals  of  Texas,  March  «,  igoi. ) 

[67  8.  W.  Sep.  891.] 

Liability    for    Negligence    of  Employee    in    Running   against    Person 
Standing  near  Depot. 

The  positive  testimony  of  plaintiff,  corroborated  bj  other  witnesses, 
in  an  action  for  personal  injury,  that  defendant's  brakeman,  in  an  effort 
to  hurriedly  board  an  outgoing  train,  negligently  ran  against  him. 
knocking  him  under  the  train,  though  contradicted  by  the  evidence  of 
the  train  crew  and  others,  was  sufficient  to  sustain  a  verdict  for  plaintiff. 
Same — Scope  of  Employment.* 

A  brakeman  who  returns  to  board  his  outgoing  train,  after  having 
left  his  place  of  duty  on  the  opposite  side  of  the  train  and  having  gone 
to  a  saloon  and  restaurant,  is  in  the  discharge  of  his  duties  while  ao 
attempting  to  resume  his  place  of  service,  rendering  the  company  liable 
for  his  running  into  a  person  standing  near  the  train  and  knocking 
him  under  it. 
Evidence — Harmless  Error. 

In  an  action  againat  a  railroad  company  for  personal  injuries,  the 
refusal  to  allow  the  conductor  in  charge  of  the  train  running  oyer 
plaintiff  to  read  his  report,  made  just  after  the  accident,  was  harmless 
error,  it  being  evident  that  the  conductor  had  sufficiently  refreshed  his 
memory  by  reading  It  before  testifying. 

Appeal  from  district  court,  Denton  county;  D.  E.  Barrett, 
Judge. 

Action  by  P.  C.  Edwards  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

T.  S.  Miller  and  Smith,  Sullivan  &  Lobdell,  for  appellant. 

Randell  &  Wood,  for  appellee. 

STEPHENS,  J.  This  appeal  is  from  a  verdict  and  judg- 
ment for  $5,000  recovered  as  damages  in  a  personal  injury 
case.  The  evidence  tended  to  show  that  while  appellee  was 
standing  near  one  of  appellant's  passenger  trains  at  Denton 
depot,  where  he  had  gone  to  meet  some  friends,  appellant's 
brakeman,  in  the  effort  to  board  the  outgoing  train,  carelessly 
ran  against  and  knocked  him  under  the  moving  train,  which 
ran  over  and  crashed  his  left  arm,  thereby  inflicting  permanent 
and  painful  injuries.  The  controlling  issues  determined  by 
the  jury  are  thus  correctly  stated  in  appellant's  brief:  "As 
to  whether  the  brakeman  of  said  passenger  train  ran  against 
and  knocked  plaintiS  under  said  car  and  caused  his  left  arm 
to  be  run  over  by  the  wheels  thereof,  and,  if  said  brakeman 
did  cause  said  injuries,  whether  he  was  then  in  the  discharge 
of  his  duties  as  such  brakeman;  whether  the  plaintiff  con- 
tributed to  his  said  injury  by  failing  to  use  ordinary  care  to 
avoid  the  same, — were  all  matters  of  dispute." 

It  is  earnestly  insisted  that  the  evidence  upon  the  first  of 
these  issues  was  not  such  as  to  warrant  a  finding  in  favor  of 
appellee,  notwithstanding  his  positive  testimony  in  support 

"Sec  notes  at  end  of  case. 
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thereof,  which  was,  to  some  extent,  perhaps,  corroborated  by 
the  testimony  of  one  other  witness.  True,  this  testimony 
was  in  conflict  with  that  of  the  train  crew  and  other  witnesses, 
and  yet  the  undisputed  fact  remains  that  appellee  either  fell 
or  was  knocked  under  the  train  that  ran  over  him,  and  the 
evidence  afforded  no  explanation  of  the  accident  so  reasonable 
as  that  given  by  appellee  himself.  We  cannot  distinguish  this 
case  from  very  many  others  in  which  similar  verdicts  have 
been  allowed  to  stand.  We  find  little  or  no  evidence  of  con- 
tributory negligence,  and  hence  approve  the  verdict  on  that 
issue  also. 

Whether  or  not  the  brakeman  was  in  the  discharge  of  his 
duties  when  he  knocked  appellee  under  the  train  was  more  a 
question  of  law  than  one  of  fact.  His  place  of  duty  was  on 
the  opposite  side  of  the  train,  but  the  evidence  of  appellee 
tended  to  show  that  he  had  gone  to  a  saloon  or  restaurant  on 
the  side  of  the  train  where  the  accident  occurred,  and  was 
hurriedly  returning  to  board  the  train,  then  just  moving  away, 
when  be  ran  against  appellee.  While  he  may  not  have  been 
on  his  master's  business  in  stepping  aside  to  the  saloon  or 
restaurant,  we  think  it  must  be  held  that  he  was  when  he  ran 
over  appellee  in  the  effort  to  resume  his  accustomed  place  of 
service. 

There  was  no  material  error  in  refusing  to  allow  Conductor 
Oliver  to  read  the  report  of  the  accident,  made  out  at  Ft. 
Worth  or  Hillsboro,  just  after  its  occurrence,  because  it  is 
quite  evident  from  the  entire  record  that  he  had  read  this 
report,  and  sufficiently  refreshed  his  memory  before  taking 
the  witness  stand. 

We  approve  the  charge  of  the  court,  and  also  his  rejection 
of  the  special  instructions  requested  by  appellant. 

All  the  assignments  of  error  are  thus  overruled,  and  the 
judgment  is  affirmed. 

HUNTER  J.,  not  sitting. 


WHAT  ACTS  OF  A  SERVANT  AMOUNTING-  TO  A  TORT, 

CONSTITUTE  AN  'ACTING  WITHIN  THE  SCOPE  OF 

EMPLOYMENT." 

SCOPE  OF  SUBJECT. 

The  treatment  does  not  include  a  discussion  of  tbe  general  principles 
underlying  and  governing  tbe  master's  liability  to  strangers  for  torts 
of  bis  servant,  but  is  restricted  to  questions  involving  the  determination 
whether  a  particular  act  or  series  of  acts  committed  by  an  employee, 
and  amounting  to  a  tort,  can  be  considered  acta  within  the  border  line, 
either  real  or  apparent,  defining  the  limits  of  the  employment,  or  with- 
out this  line,  rendering  such  acts  unauthorized,  either  expressly  or 
Impliedly,  and,  therefore,  imposing  no  liability  upon  the  master. 

Questions  involving  this  point  in  connection  with  carriers  of  pas- 
sengers are  not  included. 
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lis  service  and  employment  and  doing  that  which  he  believed  to 

interest  of  his  master,  then  his  master  was  responsible  ;  that 

'if  the  defendant's  driver,  althoug-h  due  to  reckless  driving;  on 

was  nevertheless  an  act  done  by  him  in  the  course  of  his  serv- 

u  do  that  which  he   thought  best  to  suit  the   interest  of  his 

.,  and  so  to  interfere  with  the  trade  and  business  of  the  other 

.  the  defendants  were  responsible  ;  that  the  instructions  given 

tendant's  driver  were  immaterial  if  he  did  not  pursue  them ; 

.ic  act   of  defendant's  servant   was   an  act  of  his  own,  and  in 

,.:ffoct  a  purpose  of  his  own,  the  defendants  were  not  responsible. 

.  t  held  the  true  test  to  be,  in  other  words,  whether  the  servant, 

the  particular  act,  ceased  to  be  the  agent  of  bis  master,  and 

rlelj  for  an  individual  purpose  of  his  own.     In  accordance  with 

.  inciplee,  and,  upon  the  circumstances  of  the  case,  the  master 

1  liable  for  the  act  of  the  servant  in  driving  into  the  rival  omni- 

i  of  Vessel  Intentionally  Collides  with  Another  Vessel. 
jmewhat   similar  facts  the  owners  of  a   vessel   were  held  not 
ible  for  the  wilful  aet  of  the  captain  of  a  vessel  who  deli ber- 

'virned  the  vessel  out  of  her  course  and  ran  into  a  rival  vessel 
t  which  he  had  conceived  an  animosity  as  being  a  faster  vessel, 

-rbilt  v.  Rich.,  etc.,  Co.   (N.   Y.),  51  Am.  Dec.  .315  (see  notes  to 

iboat— Collision— Wilful  Act. 

■wise,  in  Cox  v.  Keahey,  36  Ala.  340,  the  owners  of  a  steamboat 
held  not  liable  for  damages  resulting  from  a  collision  caused  by 
■ilful  act  of  their  servants  and  agents  in  charge  of  the  boat. 
,se  Placed  In  Highway  by  Brakeman  for  His  Own  Use. 
railroad  company  is  not  liable  for  injury  caused  by  the  obstruction 
highway  crossing  by  refuse  removed  from  its  cars  by  a  brakeman 
■  placed  in  highway  for  his  own   use.     Pittsburgh,  Ft.  W.  &   C.  R. 
v.  Maurer,  21  Ohio  St.  421. 
_.-man—  Work  of  Day  Ended— Csrries  Fellow  Workman  Home  in  Carl 

—Drives  over  a  Person. 
There  the  business  of  the  day  has  ended  and  a  carman  in  the  employ- 
ent  of  another,  instead  of  proceeding  to  the  stable  as  his  duty  requires 
iin  and  as  the  custom  is,  takes  the  horse  and  cart  of  his  master  and 
ithout  the  master's  knowledge  and  consent,   conveys  a  fellow  work- 
man towards  his   home,  and  In   returning,  negligently   runs  over  and 
-njures  a  person,  he  is  not  acting  within  the  scope   of  his  employment 
:t  the  time,  and  the  master  is  not  liable.     Mitchell  v.  Crasweller,  13  C. 
\.  237. 
Teamster— Use  of  Team  to  Perform  Service  for  Another. 

In  Stone  v.  Hills,  45  Conn.  44,  29  Am.  Rep.  635,  the  defendant 
ordered  his  teamster  to  deliver  a  wagon  load  of  paper  to  Taylor  in  Glas- 
tonbury, four  miles  distant,  and  to  return  by  way  of  Nipsic  with  a 
load  of  wood.  On  reaching  Taylor's,  the  latter  requested  the  teamster 
to  carry  the  paper  to  Hartford,  four  and  one-half  miles  further,  and  at 
the  railway  station  there  to  get  some  freight  of  Taylor's  and  bring  to 
him.  The  teamster  consented,  and  while  he  was  paying  the  freight 
bill  at  the  station,  the  team  being  left  unfastened  ran  away  and  injured 
the  plaintiff's  property.  The  defendant  was  held  not  liable  therefor, 
[gageman  In   Fun  Chases  Frightened   Boy  Who  Jumps  Off  Moving 

e  a  baggageman  on  a  train  went  into  an  express  car  for  the  pur- 
"  some  fun  with  a  boy  who  was  there,  and  the  boy  being 
pedoff  the  moving  train  and  was  injured,  the  court  held 
d  company  was  not  liable ;  that  the  baggageman  was 
usiness  when  he  left  his  compartment  and  went  Into 
ess  company.  Louisville  N.  O.  4  T.  R.  Co.  v.  Douglass, 
So.  933. 


Baggag 

Tra 
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Fireman— Torpodo— Obtained    from     Caboose— Placed     on     Track  to 
Make  Noise  in  Aid  of  Celebrating  a  Holiday. 

A  railroad  company  is  not  liable  for  the  act  of  its  fireman  in  going 
Into  the  caboose,  getting-  torpedoes  and  placing  them  on  the  track  for 
the  purpose  of  making  a  noise  to  aid  a  Fourth  of  July  celebration 
going  on  near  the  station.  Chicago  B.  4  Q.  R.  Co.  v.  Epperson,  26  111. 
App.  79. 

Servant    Employed   to    Deliver   Goods— Turns    Aside  to    Make   Visit- 
Injures  Child. 

Where  a  servant  employed  in  the  delivery  of  goods  by  wagon  drives 
out  of  the  way  of  his  route  for  the  purpose  of  visiting  his  home,  the 
master  is  not  liable  for  injuries  to  a  child  caused  by  the  servant's  negli- 

E:nt  driving  as  he  left  his  home.  Chicago  Conn.  Bottling  Co.  v. 
cGinnis,  51  111.  App.  375. 
Engineer—  Back*  Engine  to  Frighten  People  a*  a  Personal  Gratification. 
In  Stephenson  V.  Southern  Pac.  R.  Co.,  93  Cal.  558,  27  Am.  St.  Rep. 
223,  the  principle  is  laid  down  that  if  a  servant  step*  aside  from  hia 
master's  business  for  however  short  a  time,  to  commit  a  wrong  not  con- 
nected with  such  business,  the  relation  of  master  and  servant  is,  for  the 
time  being,  suspended,  and  the  master  is  not  answerable  for  the  wrong. 
Thus,  where  an  engineer  in  charge  of  a  locomotive,  with  intent  to 
frighten  paaaenger*  on  a  street  car,  backed  the  locomotive  toward*  and 
so  near  such  car  that  they  became  frightened  and  jumped  off  and  were 
injured,  he  was  acting  in  the  prosecution  of  his  master's  business,  and 
the  maater,  therefore,  was  not  liable  for  the  damages  resulting  to  such 

Farm  Laborer  Qoes  to  Brewery  for  Load— No  Instruction  as  to  Route- 
Deviate*  from  Usual  Route  for  Private  Business. 

A  farm  laborer  who,  under  orders  from  hia  maater,  proceeds  with  a 
team  and  wagon  to  a  brewery  some  distance  from  the  farm  and  procures 
a  load  of  manure  without  any  direction*  from  hia  master  a*  to  the  route 
to  be  taken  in  going  or  coming,  and  who  in  returning  deviates  from  the 
usual  route  and  stop*  to  attend  to  business  of  his  own,  leaving  the  team 
unhitched  in  the  highway,  is  still  acting  in  tbe  execution  of  the  mas- 
ter's business  and  within  the  scope  of  his  employment  so  as  to  make 
the  master  liable  for  injury  to  the  property  or  person  of  a  third  party, 
caused  by  the  running  away  of  the  team  while  the  servant  is  thna 
engaged  in  the  transaction  of  his  own  business.  Ritchie  v.  Waller,  63 
Conn.  155,  36  Am.  St.  Rep.  361. 
Teamster— Deviation— Injury  to  Child. 

A  master  is  liable  for  the  negligence  of  his  teamster  in  running  over 
a  child,  where  the  teamster,  having  been  ordered  to  deliver  certain 
packages,  went  to  his  own  house  for  supper,  before  completing  tbe 
delivery,  and  afterwards  started  to  finish  his  work,  and  in  doing  so 
injured  the  child.  Merritt  V.  Hepenstal,  25  Can.  S.  C.  R.  150. 
Servant  Borrows  Master's  Vehicle— Used  for  Servant's  Own  Recreation 
—Injury  to  Third  Person. 

A  master  loaned  his  servant  his  horse  and  cart  to  go  to  a  fair  for  the 
servant's  own  recreation.  By  reason  of  the  negligent  management  of 
the  horse  by  the  servant,  a  person  waa  injured.  The  master  was  held 
not  liable  for  the  injuries  caused  by  the  servant  as  he  waa  not  acting 
within  the  scope  of  hi*  employment.  Bard  f.  Yohn,  26  Pa.  St.  482. 
Station  Agent— Torpedoes— No  Duty  to  Perform  with  Them— Placed 
on  Track  Merely  to  Hear  Explosion. 

A  station  agent  is  not  acting  within  the  scope  of  his  employment  in 
placing  upon  the  track  torpedoes  which  have  been  thrown  from  the 
train  by  the  conductor,  and  which  he  has  picked  up  and  placed  on  the 
track  merely  to  hear  them  explode,  where  station  agents  have  no  duty 
to  perform  with  torpedoes  and  the  rules  of  the  company  prohibit  their- 
use  near  a  station.    Smith  v.  N.  Y.  Central  H.  R.  R.  Co.,  78  Hun  524v 
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Master  of  Round-HouM  Takes  Engine  and  Goo*  on  Errand  for  Neigh- 
bor. 

A  railroad  company  U  not  liable  for  the  negligence  of  the  master  of 
ita  round-house  while  he  is  running  an  engine  on  the  main  track  for  the 
purpose  of  going  for  a  doctor  to  attend  his  sick  neighbor.  Cousins  v. 
Hannibal  &  St.  J.  R.  Co.,  60  Mo.  572. 

See.  in  this  connection,  McManus  v.  Crickett,  1  East  106;  Croft  v. 
Alison,  4  B.  &  Aid.  590,  6E.  C.  L.  614;  Gilliam  v.  South,  etc,  Ala.  K. 
Co.,  70  Ala.  268 ;  Johnson  v.  Barber,  10  111.  426,  50  Am.  Dec.  416  ;  Teller 
V.  Voight,  13  111.  278 ;  111.  Cent.  R.  Co.  ».  Downey,  18  111.  259  ;  Oxford 
V.  Peter,  28  111.  434  ;  Cleveland  Co-operative  Company  v.  Koch,  37  111. 
App.  595  ;  Svanaville,  etc.,  R.  Co.  V.  Baum,  26  Ind.  70;  Isaacs  v.  Third 
Ave.  R.  Co.,  47  N.  Y.  123,  7  Am.  Rep.  418 ;  CantreU  *.  Colwell,  3  Head. 
(Tenn.}471. 
b.  When  the  Employment  Wilt  Cease  So  as  to   Make  a  Subsequent  Act 


Servant  Employed  to  Moor  Vessel — Moors  Vessel  and  Returns  to  Shore 
in  Boat  Which  He  Abandons,  by  Reason  of  Which  It  Is  Lost. 

In  Brown  v.  Purviance,  2  Harr.  &  G.  316,  a  servant  waa  Bent  to  remove 
a  vessel  from  a  wharf  into  a  stream,  and  after  placing  and  mooring  it 
there  he  took  the  vessel's  boat  to  return  to  shore  and  abandoned  it  so 
that  it  floated  away  and  was  lost  to  the  owner.  The  court  held  that 
when  he  had  finished  mooring  the  vessel  his  employment  ceased,  and 
the  acts  done  afterwards  did  not  render  the  master  liable. 
Brakeman— Ejection— Within  Implied  Scope. 

A  freight  train  brakeman  has  implied  authority  to  eject  trespassers 
and  apparent  trespassers  from  the  cars  of  the  train. 

But  where  a  person  bribes  a  brakeman  to  permit  him  to  ride  among; 
the  freight  in  a  freight  car,  the  brakeman  and  such  person  thereby 
become  joint  trespassers,  and  the  brakeman's  implied  authority  to  rep- 
resent his  employer  in  ejecting  such  person  thereby  ceases,  so  that, 
unless  it  appears  that  the  brakeman  received  subsequent  express  author- 
ity to  eject  such  person,  his  doing  so  in  an  improper  manner  was  simply 
the  assault  of  one  joint  trespasser  upon  another,  and  not  the  act  of  the 
railway  company.  Brevig  v.  Chic,  St.  P.,  M.  &  O.  Ry.  Co.  (Minn.),  66 
N.  W.  401. 

Moving  of  House   by  Servant — Erection  of  Steps  at  Tenant's  Request 
after  Working  Hours. 

A  master  is  not  liable  for  the  negligence  of  his  servants,  who  have 
.  been  engaged  in  moving  a  bouse,  in  erecting  steps  thereto  at  the 
request  of  the  tenant,  which  steps  the  maater  was  under  no  obligation  to 
erect,  and  which  the  servants  undertook  to  do  after  they  had  finished 
the  master's  employment  at  the  close  of  working  hours  for  the  day. 
Delia  v,  Stollenwerk,  78  Wis.  339, 47  N.  W .  431 . 
C.  Acts  for  Which  There  Is  No  Express  or  Implied  Authority. 
Baggageman— Drills  Carried  for  Accommodation— Negligently  Thrown 
from  Car. 

A  baggageman  on  a  train  is  not  serving  his  master  in  delivering 
drills  which  are  carried  merely  to  accommodate  persons  who  have  not 
contracted  with  the  carrier  and  for  which  the  carrier  receives  no  benefit, 
and  therefore  his  negligence  in  throwing  the  drills  from  the  car  by 
which  the  person  to  whom  they  were  sent  is  injured,  does  not  make  the 
carrier  liable.  Walker  v.  Hannibal  &  St.  J.  R.  Co.,  24  L.  R.  A.  363,  121 
Mo.  575, 26  S.  W.  360. 
akeman  Commi 
Is  Injured— Conductor  in  Charge  of  T 

A  railroad  company  is  not  liable  for  the  act  of  its  brakeman  on  a  train 
which  is  in  charge  of  a  conductor,  in  commanding  a  boy  who  la  on  the 
train  to  assist  in  adjusting  boards  loaded  on  some  of  the  cars,  in  doing 
which  the  boy  is  injured.  Sherman  v.  Hannibal  A  St.  J.  R.  Co.,  72 
Mo.  62,  37  Am.  Rep.  423. 
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Brnkeman  Id  rows  Stone  at  Boy— No  Attempt  at  the  Time  to  Got   on 

Assuming  that  a  braketnan  baa  authority  to  keep  trespassers  off  of  a 
railroad  train,  there  is  no  presumption  that  he  has  acted  within  the 
scope  of  his  authority  in  throwing1  a  stone  at  a  boy  with  the  view  of 
injuring  him  after  the  tatter  has  desisted  from  an  attempt  to  swing  or 
climb  upon  the  train,  and  if  the  atone  misses  the  boy  but  hits  another 
child,  the  railroad  company  is  not  liable  for  the  injury  thus  done  to  the 
third  person.  Georgia  Railroad  &  Banking  Co.  v.  Wood,  94  Ga.  124,  21 
S.  E.  288,  47  Am.  St.  Rep.  146. 
Clerk  Summons  Policeman  to  Arrest  Person  Suspected. 

It  is  not  within  the  implied  authority  of  an  employee  to  summon  a 
policeman  into  the  store  of  his  employer,  and  cause  him  to  arrest  and 
examine  a  lady  suspected  of  stealing  goods,  and  the  master  is  not 
liable  therefor.    Marli  v.  Lord,  39  N.  Y.  381. 

Coachman  Dismounts  from  Coach  and  Seizes  Horses  in  a  Van — Injury 
Results. 

Where  a  van  was  standing  at  a  door,  being  unloaded,  and  a  gig  was 
stationed  behind  the  van,  and  a  coachman  driving  a  carriage  came  up, 
and  upon  finding  that  there  was  not  sufficient  room  to  pass,  alighted 
from  his  box  and  seized  the  bridle  of  the  horse  which  was  harnessed  to 
tbe  van,  and,  in  endeavoring  to  turn  him  slightly,  caused  the  van  to 
move,  whereby  a  packing  case  loaded  thereon  fell  off  and  broke  the 
shaft  of  the  gig,  the  coachman's  master  was  held  not  liable  for  the 
damage,  on  the  ground  that  the  coachman,  in  his  act  of  moving 
the  van,  had  departed  from  his  employment.  Lamb  v.  Polk,  9  Car.  A 
P.  629. 
Conductor — Forces  Boy  by  Threats  to  Uncouple  Cars— Boy  Injured. 

Where  a  conductor  forces  a  boy  by  means  of  threats  to  go  between 
and  uncouple  cars  for  the  purpose  of  aiding  the  conductor  in  his  work, 
the  company  is  not  liable  for  such  acts,  since  the  conductor's  act  is  a 
wilful,  malicious  trespass  outside  and  beyond  the  scope  of  his  authority 
and  his  line  of  duty.  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Harrison,  48 
Misa.  112, 12  Am.  Rep.  356. 
Conductor  Pursues  Boy — Force*  Him  to  Leave  on  the  Train. 

It  is  not  within  the  authority  of  a  conductor  of  a  railroad  train  to 
pnrsue  a  boy  into  his  father's  house,  and  with  a  pistol  in  his  hand 
force  the  boy  to  go  away  with  him  on  the  train,  consequently  the  rail- 
road company  is  not  liable  for  such  act.  Gilliam  v.  So.  A  N.  Ala.  S.  Co., 
70  Ala.  268. 
Fireman — Requests  Boy  to  Assist  Him  in  Filling  Tank — Boy  Injured. 

A  fireman  has  no  authority   to  request  a  boy  to  assist  him  In   filling 
the  tank  of  an  engine  with  water  bo  that  he  will  render  the  company 
liable  for  injury  to  tbe  boy   while   attempting  to  comply  with  the 
request.    Flower  v.  Pa.  R.  Co,,  69  Pa.  210,  8  Am.  Rep.  251. 
Foreman  to  Hire  and  Discharge  Men— Discrimination. 

A  railroad  company  whose  foreman  in  hiring  and  discharging  men, 
discriminated  against  those  disposed  to  deal  at  plaintiff's  grocery,  with 
Intent  to  injure  plaintiff's  business,  was  not  liable  for  damages,  since 
the  wrongful  conduct  of  the  foreman  was  not  within  the  scope  of  his 
duties.  Graham  v.  St.  Charles  St.  R.  Co.,  47  La.  Ann.  1656, 18  So.  707. 
Mate  on  Boat— Endeavor  to  Keep  Crew  from  Drinking  Whiskey — One 
of  the  Crew  Injured  by  Pine  Knot  Thrown  at  Him. 

Where  in  order  to  drive  some  of  the  crew  of  a  boat  away  from  where 
part  of  the  cargo  consisting  of  whiskey  was  stowed,  the  mate  threw  a 
pine  knot  and  hit  one  of  the  men  and  injured  him,  the  owner  of  the 
boat  was  held  not  liable,  because  it  was  no  part  of  the  mate's  duty  to 
guard  the  whiskey  or  to  throw  pine  knots  from  the  boiler  deck  to  the 
main  deck.     Dyer  v.  Rieley,  28  La.  Ann.  6. 
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suit*  to  recover  propert j  wrongfully  taken  from  the  mill,  and  the  owner 
will  not  be  liable  for  his  act  in  instituting-  such  suit  which  results  in  the 
arrest  of  a  person  into  whose  hands  the  property  is  placed.    Plnkerton 
v .  Gilbert,  22  111.  App.  568. 
Oversoer— Tenant  Ousted  without  Authority  or  Knowledge  of  Master. 

A  slave  owner  is  not  liable  for  the  act  of  his  overseer  and  staves  in 
turning  a  tenant  out  of  a  house  on  the  premises  and  then  setting  tire  to 
it,  if  such  act  is  done  without  his  knowledge  or  authority.     Boulard   v. 
Calhoun,  13  La.  Ann.  445. 
Porter  on  Car— Throws  Bundle  from  Window. 

A  company  is  not  liable  for  an  injury  to  a  person  bit  by  a  bundle 
which  a  train  porter  threw  from  the  window,  where  such  bundle  is  the 
personal  property  of  the   porter.     Walton  v.  N.  T.  C.  S.  Car  Co.,   139 
Mass.  556,  2  N.  F,.  101. 
Street  Car  Driver— Strikes  Boy  with  Whip— Injury  Results. 

A  street  car  company  is  not  liable  for  the  act  of  Its  driver  in  striking 
with  his  whip  at  a  boy  which  results  in  the  boy  becoming  entangled  in 
the  whip  and  thrown  under  the  car.  Ryan  v,  Hudson  River  R.  Co.,  1 
Jones  &  S.  139.  See,  also,  Chicago  City  R.  Co.  v.  Mogk,  44  111.  App.  17. 
Toll  Bridge  Carrier  Sets  Furniture  Out  of  House  to  Clean— Horse 
Frightened. 

A  toll  bridge  company  is  not  liable  for  the  act  of  a  bridge  keeper  in 
setting  furniture  out  of  the  house  for  the  purpose  of  cleaning  it,  so  that 
it  frightens  horses  passing  over  the  bridge.  Wiltse  v.  St.  Road  B.  Co., 
63  Mich.  639, 30  N.  W.  370. 

Toll   Bridge   Keeper— No  Authority  to  Keep  Dog— Injury  from  Dog 
Bite— Bridge  Owner's  Liability. 

Where  a  person  is  bitten  by  a  dog  belonging  to  the  toll  keeper  of  a 
bridge,  who  has  no  authority  from  the  bridge  owner  to  keep  the  dog  and 
is  not  required  to  do  so,  it  not  being  necessary  for  the  conduct  or  pro- 
tection of  the  business  in  which  the  toll  keeper  is  employed,  the  owner 
of  the  bridge  is  not  liable  for  injuries  resulting.  Baker  v.  Kinney,  38 
Cal.  631,  99  Am.  Dec  438. 
Trackman  Advising  Boy  to  Board  Moving  Train. 

A  railroad  company  is  not  liable  for  the  act  of  its  trackman  in  advis- 
ing a  boy  whom  he  baa  taken  away  from  home  to  attempt  to  board  a 
moving  freight  train  for  the  purpose  of  returning  to  his  home.     Keat- 
ing v.  Michigan  Cent.  R.  Co.,  97  Mich.  154, 56  N.,W.  346. 
Watchman  at  Brewery — Pursues  and  Kills  Person, 

An  armed  watchman  employed  by  the  owners  of  a  brewery  to  guard 
their  property  and  preserve  the  peace,  pursued  a  person  who  was  on  the 
premises  acting  in  a  drunken  and  disorderly  manner,  and  while  he  was 
retreating  killed  him.  It  was  held  that  the  employers  were  not  liable- 
Golden  v.  Newbrand,  52  Iowa  59,  35  Am.  Rep.  257. 
Homicide— Customer  Killed  by  Employee. 

But  a  company  is  liable  for  the  wrongful  homicide  of  a  customer 
Committed  by  the  Btation  agent  where  the  customer  was  lawfully  on  the 

rmises  for  the  transaction  of  business.    Christian  v.  Columbus,  etc., 
Co  ,  79  Ga.  460,  7  S.  E.  216,  38  Am.  &  Eng.  R.  Cas.  261. 
Station   Platform— Playful  Scuffle  among  Employees— Third   Person 

At  a  station  platform  on  defendant's  road,  one  of  defendant's  serv- 
ants, while  engaged  in  a  playful  scuffle,  was  unintentionally  pushed 
against  plaintiff  who  had  purchased  a  ticket,  and  was  preparing  to  go 
upon  the  train,  thereby  causing  him  to  fall  from  the  platform,  and  sus- 
tain injuries.  It  was  held  that  the  conduct  of  defendant's  employees 
was  not  fairly  incidental  to  their  employment,  and  defendant  was  there- 
fore not  liable.  Goodloe  v.  Memphis  &  C.  R.  Co.,  107  Ala.  233, 18  So. 
166. 

Agent   Keeps   Individual  Store— Barrel   of  Salt  Placed   near  Track- 
Injury  to  Cattle. 

The  act  of  the  agent  of  a  railroad  company,  who  also  kept  a  store  at 
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the  station,  in  placing  an  open  barrel  of  salt  under  a  warehouse  situ- 
ated beside  the  track,  and  which  belonged  to  a  milling-  company, 
though  on  the  railroad's  right  of  way,  is  not  the  act  of  the  railroad 
company,  bo  aa  to  render  them  liable  for  injuries  to  cattle  attracted 
thereby.  Burger  v.  St.  Louis,  K.  &  N.  W.  R.  Co.,  123  Ho.  679,  27  S.  W. 
393. 

Insurance  Company — Plate  Glass  Insured — Policy  Provides  for  Pay- 
ment or  Replacement — Privilege  to  Remove  Wood  Work  and  Fix- 
tures When  They  Obstruct  Work— Negligent  Removal. 

A  casualty  company  insured  plate  glass  in  plaintiff's  building.  A 
policy  provided  that  the  company,  at  its  option,  might  replace  the  glass, 
or  pay  its  actual  value,  and  that,  whenever  necessary,  plaintiff  should, 
ft  his  own  expense,  remove  auy  wood  work,  gas  fixtures  or  other 
obstruction  to  the  replacing  of  the  glass.  The  company  notified  one  H 
with  whom  it  had  a  contract  for  that  purpose  to  replace  plaintiff's  broken 
glass.  H's  workman  found  that  the  gas  pipes  interfered  with  the  work, 
and  negligently  detached  them  in  the  cellar,  so  that,  when  the  gas  was 
lighted  in  the  evening,  an  explosion  occurred  which  damaged  the  plain- 
tiff's property.  It  was  held  that  H  was  not  liable  for  such  negligent 
acts  of  hie  servants,  the  acts  being  outside  the  scope  of  their  employ- 
ment. McCauley  v.  F.  A  C.  Co.,  38  N.  Y.  S.  773. 
Servant  Gives  Bad  Advice— Relates  to  Conduct  of  Another. 

A  master  is  not  responsible  for  the  consequences  of  bad  advice  given 
by  a  servant  whose  duties  do  not  include  the  giving  of  advice  and  counsel 
generally,  and  especially  when  the  'advice  given  relates  to  the  conduct  of 
another  not  connected  with  or  relating  to  the  business  in  which  the  serv- 
ant is  at  the  time  engaged.  Keating  v.  Michigan  Cent.  R.  Co.,  97 
Mich.  154,  56  N.  W.  346,  37  Am.  St.  Rep.  328. 
Servant  Heaping  Post  Bills  in  Highway. 

A  servant  employed  to  post  bills  in  a  certain  town  is  not  acting  within 
the  scope  of  his  employment  in  taking  the  bills  to  a  town  fifteen  miles 
distant,  and  leaving  them  in  a  heap  in  a  highway,  so  as  to  render  the 
master  liable  for  injuries  to  a  horse  frightened  by  them.  Smith  v. 
Spitz,  1S6  Mass.  319,  31  N.  E.  5. 

Local  Agent  Preventing  Attorney  from  Gaining  Access  to  a  Witness, 
He  Being  an  Employee. 

A  railroad  company  is  not  responsible  for  the  acts  of  its  local  agent 
In  preventing  the  attorneys  of  one  injured  on  a  road  from  haying  access 
to  a  witness  who  is  in  the  employ  of  the  company.  Marsh  v.  South 
Carolina  Co.,  56  Ga.  274. 

Servant  of  Tenant— No  Duty  to  Burn  Out  Chimney— Liability  for  Fire 
Resulting  from  Burning  Chimney  Out. 

A  tenant  is  not  liable  for  the  burning  of  the  leased  house  by  reason 
of  his  servanta  using  some  f  urase  and  straw  to  burn  out  the  soot,  if  it  was 
no  part  of  the  servant's  duty  to  clean  the  chimney,  which  services  were 
usually  done  by  a  carpenter  and  mason.  McKenzie  v,  McLeod,  10  Bing. 
385,  4  Mo.  &  S.  249. 

Servant  Sent  on  Errand— Procures  Horse  on  His  Own  Responsibility- 
Rides  into  Third  Person. 

Where  a  servant  is  sent  on  an  errand  without  being  provided  with  a 
horse,  and  procures  a  horse  on  his  own  responsibility  to  carry  him  on  his 
journey,  and  rides  against  a  third  person,  the  master  is  not  liable  for 
such  injury.  Goodman  v.  Kennell,  3  Car.  &  P.  167,  1  M.  &  P.  241. 
Shed  Rented  to  Have  Sign  Board  Made  in  It — Carpenter  Employed  for 
Work  Accidentally  Sets  on  Fire  in  Lighting  Pipe. 

Where  a  shed  1b  hired  for  the  purpose  of  having  a  sign  board  made  in 
it,  and  a  carpenter  is  hired  for  the  special  work  of  making  the  sign 
board,  a  person  hiring  the  shed  is  not  liable  if  the  carpenter  in  attempt- 
ing to  light  his  pipe  drops  lire  among  the  shavings  and  burns  the  shed, 
since  lighting  the  pipe  is  no  part  of  the  duty  for  which  the  carpenter  is 
hired.     Williams  v.  Jones,  3  Hurst.  &  C.  602, 
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Employes  of  Railroad  Pursues  and  Captures  a  Perron   Seen    Running 
from  Place  Where  Obstructions  Are  Put  on  Track. 

A  railroad  company  ia  not  liable  for  the  act  of  its  servant  la  pursuing', 
capturing-  and  taking  to  a  place  of  examination,  a  man  seen  running 
from  where  obstructions  had  been  placed  on  track.  Porter  v,  Chicago, 
R.  I.  &  P.  R.  Co.,  41  Iowa  358. 

Master   Instructed  Servant  to  Turn  a  Horse  Out  of  Pasture— After 
Doing  So  the  Servant  Strikes  Horse— Death  Results. 

A  master  ia  not  liable  for  the  death  of  a  horse  which  he  has  instructed 
his  servant  to  turn  nut  of  a  certain  pasture,  if  after  it  is  turned  out,  the 
servant,  while  boys  are  trying  to  drive  the  horse  along  the  road,  strikes 
it  with  a  whip  causing  it  to  injure  itself  so  that  It  dies.  Yates  v. 
Squires,  19  Iowa  26,  87  Am.  Dec.  418. 

-Servant  of  Carrier  Recsives  a  Consideration  to  Carry   Baggage — Lost 
in  Transit.    ' 

A  carrier  is  not  liable  for  the  value  of  a  package  intruated  to  his  serv- 
ant to  be  carried  by  the  latter  for  a  consideration  paid  to  him  for  his 
own  benefit,  and  lost  in  transit.  Butler  v.  Baaing,  2  Car.  &  P.  (Eng.) 
613. 

Horse  Kept  at  Livery  Stable— Li  very  man 'a  Servant  Drives   Immoder- 
ately— Exercising  under  Owner's  Instruction. 

An  owner  of  a  livery  stable  with  whom  a  horse  is  left  to  be  kept,  is 
not  liable  for  the  death  of  the  horse  by  reason  of  his  servant's  immod- 
erate driving  of  it  for  exercise  under  instructions  from  the  owner  of 
the  horse.  Adams  v.  Cost,  62  Md.  264,  50  Am.  Rep.  211. 
Horse  Struck  and  Rendered  Unmanageable— Servants  Not  Attending 
Any  Business  Which  Concerned  the  Master. 

The  fact  that  horses  are  struck  and  rendered  unmanageable  so  that 
they  cause  injury  by  one  who  had  been  employed  by  the  owner,  but  who 
at  the  time  was  not  attending  to  any  business  which  concerned  the 
owner,  is  not  sufficient  to  render  the  owner  liable  for  the  damages. 
Weldon  v.  Harlem  R.  Co.,5  Bosw.  (N.  T.)  576. 

Telephone  Lines— Instruction  to  Cut  Poles  on  Right  of  Wsy  — Poles  Cut 
by  Servant  on  Another's  Property, 

In  Fairchild  v.  New  Orleans  A  N.  E.  R.  Co.,  60  Miss.  931,  45  Am.  Rep. 
427,  laborers  were  engaged  in  erecting  telephone  lines,  and  were  in- 
structed to  cut  poles  only  on  the  right  of  way  which  was  clearly  de- 
fined, but  they  negligently  or  wilfully  cut  them  from  the  adjoining  land. 
In  the  opinion  the  court  said:  "These  laborers  were  the  mere  sentient 
tools  of  the  company  authorized  by  the  character  of  their  employment 
to  exercise  no  discretion  or  judgment,  but  were  simply  charged  with  the 
performance  of  the  physical  labor  necessary  to  the  execution  of  the 
instructions  of  their  superior."  Accordingly  the  act  was  held  not  to  be 
within  the  scope  of  employment,  and  the  master  was  not  liable. 
Persons  Injured  While  Riding  upon  Invitation  of  Servant,  Which  Is 
Unauthorized  by  the  Master. 

The  master  is  not  liable  for  injury  to  a  small  child  which  the  em- 
ployees invited  to  ride  upon  a  hand  car,  while  after  quitting  work  for 
the  day  they  are  taking  passengers  to  a  house  along  the  track,  for  their 
own  purposes  and  contrary  to  the  rules  of  the  company.  Houston,  C. 
A.  4  N.  R.  Co.  v.  Boiling  (Ark.),  27  L.  R.  A.  190. 

And  where  a  company  furnishes  hand  cars  for  the  exclusive  use  of  its 
employees,  who,  without  the  knowledge  of  the  company,  permit  plain- 
tiff, who  is  not  connected  with  the  company's  business,  to  ride  thereon, 
in  an  action  to  recover  for  an  injury  received  while  so  riding,  the  com- 
pany will  not  be  bound  by  the  acts  of  its  employees  in  permitting  him 
to  tide,  as  such  acts  were  not  within  the  apparent  scope  of  their  author- 
ity.    Gulf,  C.  A  S.  F.  R.  Co.  v.  Dawkins,  77  Tex.  228, 13  S.  W.  982. 

Likewise,  a  servant  who  ia  employed  to  drive  a  dump  cart  is  not  acting 
within  the  scope  of  his  employment,  when  he  invites  a  boy  to  drive  it 
for  his  pleasure ;  and  the  master  is,  therefore,  not  answerable  for  injuries 
received  by  the  boy  while  so  driving.  Driscoll  v,  Scanlon,  165  Mass. 
348,  43  N.  E.  100,  52  Am.  St.  Rep.  523. 
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Similarly,  in  Morris  v.  Brown,  111  N.  Y.  318,  7  Am.  St.  Rep.  751, 
it  is  held,  that  a  master  is  not  answerable  for  the  act  or  neglect  of  his 
■errant,  when  doing  something'  which  the  master  has  not  ordered  done, 
If  he  has  not  authorized  the  servant  to  exercise  a  discretion  in  determin- 
ing what  to  do.  Thus,  where  a  servant  is  employed  to  manage  a  dump 
car  banling  stone  and  other  material  out  of  a  tunnel,  he  has  no  author- 
ity to  assent  to  a  third  person  riding  in  such  car,  and  his  permitting 
■nch  person  to  so  ride  is  not  equivalent  to  an  invitation  by  his  master, 
and  though  frequently  repeated,  if  without  the  knowledge  of  the  master. 
it  cannot  make  the  master  answerable  for  acts  or  omissions  in  the  Man- 
agement of  the  car  from  which  the  person  so  riding  is  killed  or  suffers 
substantial  injuries. 

Lawless  Acts  of  Employees— Against  I  nterests  and  Contrary  to  Master's 
Orders. 

Lawless  acts  of  employees,  adverse  to  the  interest  and  contrary  to 
the  orders  of  the  employer,  cannot  be  imputed  to  (he  employer  as  hav- 
ing been  done  by  bis  agents  and  servants.  Greismer  v.  Lake  Shore, 
etc,  R.  Co.,  102  N.  Y.  563,  26  Am.  &  Eng.  R.  Cas.  287;  Marion  v. 
Chicago,  etc.,  R.  Co.,  59  Iowa  428,  13  N.  W.  415,  8  Am.  &  Eng.  R.  Cas. 
177;  Louisville,  etc.,  R.  Co.  v.  Kelley,  92  Ind.  371,  13  Am.  &  Eng.  R. 
Cas.  1. 

S.  ACTS  HELD  TO  BE  WITHIN  SCOPE  OF  EMPLOYMENT. 

Clerk— Payment  of  Money  for  Master. 

la  Cary  v.  Webster,  1  Strange  480,  it  was  held  that  one  paying  money 
to  a  clerk  for  the  master  may  hold  the  master  responsible  In  case  the 
proper  credit  is  not  given. 

Detective — Authority  to  Arrest  Discretionary  in  Some  Cases — When 
Arrest  within  Scope  of  Employment. 

A  railway  detective,  who  was  authorized  to  furrow  out  crimes  against 
the  company  and  who  had  general  instructions  not  to  make  arrests 
without  first  consulting  the  local  attorney  of  the  road,  but  who  was 
authorised  to  make  arrests  without  such  consultation  when  tbe  proof 
was  clear,  and  where  there  was  danger  of  an  escape,  was  acting  within 
the  scope  of  his  authority  in  causing  the  arrest,  without  consultation,  of 
a  person  on  a  charge  of  attempting,  in  tbe  presence  of  such  detective, 
to  pass  counterfeit  money  on  a  station  agent  in  payment  for  a  ticket. 
Elchengreen  v.  Louisville  &N.  R.  Co.  (Tenn.),  34 S.  W.  219. 
Negligent  Explosion  of  Dynamite — Person  Injured  by  Fall  from  Buggy. 

Where  a  plaintiff,  while  driving  along  the  highway,  was  thrown  from 
his  buggy  by  the  negligent  explosion  of  dynamite  which  defendant's 
servants  were  testing  in  the  highway,  the  defendant  is  liable.     Brunner 
V.  Am.  Telegraph  &  Telephone  Co.,  160  Pa.  St.  300,  28  Atl.  690. 
Servant  Places  Dynamite  in  Shop  to  Preserve  It. 

Where  a  servant  who  is  intrusted  with  dynamite  for  the  purpose  of 
blasting  with  it,  places  it  within  a  blacksmith  shop  to  preserve  it  from 
rain,  and  injury  results  therefrom,  the  master  is  liable  for  the  act 
Birmingham  Water  Works  Co.  v.  Hubbard,  85  Ala.  179,  4  So.  607. 
Fireman— Guarding  Engine— Lets  Off  Steam  Which  Frightens  Horses. 

Where  a  fireman  is  left  to  "watch"  a  standing  engine  and  lets  off 
Steam  in  eucb  a  negligent  manner  as  to  frighten  horses  standing  near, 
resulting  in  injury,  he  is  acting  within  the  scope  of  his  employment  so 
aa  to  charge  the  master  with  liability.  Andrews  v.  Mason  City  &  Ft, 
D.  R.  Co.,  77  Iowa  669,  42  N.  W.  533. 
Fireman— Burning  Stick  Thrown  from  Engine— Injury  from  Fire. 

A  fireman  Is  acting  within  the  scope  of  his  employment  where  he 
throws  a  burning  stick  of  wood  from  tbe  engine  into  dry  grass  at  the 
side  of  the  track  causing  fire  and  injury,  where  it  appears  that  firemen 
frequently  throw  out  wood  which  is  found  to  be  too  large  for  tbe  fire 
box.  Spaulding  v.  C.  &  N.  W.  R.  Co.,  33  Wis.  582. 
Foreman— Timber  Piled  on  Right  of  Way— Team  Frightened, 

Where  refuse  timber  was,  by  direction  or  assent  of  defendant  railroad 
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company's  section  foreman,  left  on  defendant's  right  of  way,  by  the 
aide  of  a  highway,  so  as  to  frighten  plaintiff's  team  in  passing, 
defendant  is  responsible  for  such  acts  of  the  aectionmen.  Tinker  v.  N. 
T.,  O.  ft  W.  R.  Co.  (Sup.),  24  N.  T.  S.  977,  71  Hun  431. 
Foreman  in  Charge  of  Building — Removal  of  Derrick-  Person  Injured 
by  Quy  Rope. 

The  act  of  a  foreman  of  a  building  contractor  in  stretching  a  guy  rope 
across  a  railroad  track  to  aid  in  taking  down  a  derrick,  is  within  the  scope 
of  his  authority,  so  as  to  render  the  contractor  liable  for  an  accident 
caused  by  the  rope  to  a  switchman  standing  on  a  moving  car,  when  the 
foreman  had  general  charge  of  the  work,  and  special  charge  of  moving 
derricks,  though  the  contractor  had  instructed  him  to  employ  a  derrick 
specialist  when  moving  derricks.  Reinke  v.  Bentley  (Wis.),  63  N. 
W.  1055. 

Section  Foreman —Transfer  of  Car  to  Another  Company's  Track — 
Injury  Inflicted  on  Latter  Company's  Servant. 

Where  a  section  foreman  in  returning  home  from  work  with  his  crew, 
to  avoid  an  obstruction  on  the  road,  transfers  his  car  to  the  track  of 
another  company  and  inflicts  injury  on  an  employee  of  the  latter  while 
running  the  car  on  its  track,  he  is  acting  within  the  scope  of  his  employ- 
ment and  the  master  will  be  liable.  Pittsburgh,  C.  ft  St.  L.  R.  Co.  v. 
Kirk,  102  Ind.  399,  1  N.  E.  S49,  52  Am.  Rep.  675. 

Lighterman— Boat  at  Wharf  Not  Belonging  to  Master  Moved— Injury 
Results. 

Where  a  lighterman  who  was  sent  with  plaintiff's  boat  to  a  certain 
wharf  to  be  unloaded,  moves  a  boat  which  he  found  moored  there  and 
fastened  it  where  it  was  injured  by  the  changiog  tide,  the  owner  of  the 
boat  was  held  liable  because  the  servant  was  acting  within  the  course 
of  his  employment.  Page  v.  Defries,  7  Best,  ft  S.  127. 
Station  Master— Bailment— Arrival  at  Destination— Set  on  Ground  at 
Instance  of  Consignee— Subsequent  Refusal  to  Deliver. 

Upon  the  arrival  at  point  of  destination  of  certain  plants  which  had 
been  carried  by  the  railroad  company,  the  consignee  requested  that 
they  be  set  on  the  ground  for  a  short  time  until  he  was  ready  for  them, 
and  this  was  permitted.  Subsequently  he  called  for  them  and  the 
station  agent  refused  to  permit  them  to  be  taken.  It  was  held  that  the 
station  agent  was  acting  within  the  scope  of  his  authority  and  that 
the  railroad  company  was  liable  for  the  conversion.  Giles  v.  Taff  Vale 
K>  Co.,  2  El.  ft  BL  822. 

Telegraph  Company— Lineman  Cuts  Trees  on  Premises  of  Third  Per- 
•on. 

Where  a  lineman  of  a  telegraph  company  who  has  authority  to 
remove  trees  which  he  regards  as  dangerous  to  the  line,  cut  trees  on 
the  property  of  a  third  person  which  he  regards  as  dangerous,  the  com- 
pany will  be  liable  for  trespass.  Western  (J.  Tel.  Co.  v.  Satterfield,  34 
111.  App.  386. 
Tolt-Gate  Keeper— Let  Beam  of  Gate  Down  on  a  Person. 

A  toll-gate  keeper  having  charge  of  the  gate  at  all  times,  but  not 
required  to  collect  toll  at  night  after  nine  o'clock,  let  the  beam  of  the 
gate  down  upon  the  plaintiff,  who  was  endeavoring  to  pass  the  gate 
after  that  hour  and  injured  him.  It  was  held  that  he  was  acting  within 
the  scope  of  hie  employment,  and  the  company  was  liable.  Nobles- 
ville  ft  Eaglestown  Qv.  Road  Co.  v.  Ganse,  76  Ind.  142,  40  Am.  Rep.  224. 
Watchman  on  Bridge— Liability  for  Fraudulent  and  Tortious  Acts— 
Frightens  Boy  on  Bridge  with  Stick— Injury  Resulting. 

A  railroad  company  may  be  liable  for  the  act  of  Its  watchman  on  a 
foot  bridge  over  its  track,  who  by  frightening  boys  away  from  the 
bridge,  with  a  stick,  causes  one  of  the  boys  to  attempt  to  cross  the  track 
on  a  level,  by  reason  of  which  he  la  injured.  Clarke  v.  Mid.  R.  Co.,  43 
L.  T.  S.  381. 
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in  order  to  protect  his  master's  premises  from  intruders,  may  have 
exceeded  bis  actual  authority,  or  even  disobeyed  bis  express  instruction, 
does  not  relieve  the  master  from  liability.  Smith  v.  Munch,  65  Minn. 
256,  68  N.  W.  19. 

Servant    Authorized   to  Use    Force— Discretionary— When  Exercise  of 
Authority  Deemed  within  the  Scope  of  Employment. 

If  a  servant  is  authorized  to  use  force  against  another  when  necessary 
in  executing-  his  master's  orders,  the  master  commits  it  to  him  to  decide 
what  degree  of  force  he  shall  use,  and  If,  through  misjudgment  or  vio- 
lence of  temper,  he  goes  beyond  the  necessity  of  the  occasion  and  gives 
a  right  of  action  to  another,  he  cannot  as  to  third  persons,  be  said  to 
have  been  acting  without  the  line  of  his  duty  or  to  have  departed  from 
his  master's  business.  If,  however,  the  servant,  under  guise  and 
cover  of  executing  his  master's  orders,  in  exercising  the  authority 
conferred  upon  him,  wilfully  and  designedly,  for  the  purpose  of  accom- 
plishing his  own  independent,  malicious  or  wicked  purposes,  does  an 
injury  to  another,  then  the  master  is  not  liable.  The  relation  of  master 
and  servant  as  to  that  transaction  does  not  exist  between  them.  It  is  a 
wilful  and  wanton  wrong  and  trespass,  for  which  the  master  cannot  be 
held  responsible. 

'  Thus,  in  Rounds  V.  Delaware,  L.  ft  W.  R.  Co.,  64  N.  Y.  129,  21  Am. 
Rep.  597,  the  plaintiff  jumped  upon  tbe  baggage  car  of  the  defendant's 
train.  The  baggageman  ordered  him  off  ;  the  plaintiff  replied  that  he 
could  not  get  off  because  of  a  pile  of  wood  beside  the  track.  Whereupon 
the  baggageman  kicked  him  off  and  he  fell  against  tbe  wood,  and  then 
under  tbe  cars  and  was  injured.  Defendant's  rules  forbade  persons 
riding  on  the  baggage  cars,  and  required  baggagemen  to  strictly  enforce 
the  order.  It  was  held  that  the  lower  court  groperly  Instructed  the  jury 
that,  although  the  plaintiff  was  a  trespasser,  if  the  baggageman,  in  the 
discharge  of  his  duty,  pushed  him  off  the  train  in  an  improper  manner, 
and  at  a  dangerous  place,  tbe  defendant  was  liable  ;  but  that  if  he  was 
acting  wilfully  and  maliciously  towards  tbe  plaintiff  outside  and  in 
excess  of  his  duty,  the  defendant  was  not  liable. 

Agent  of  Attorney  Not  Knowing  Debt  to  Have  Been  Paid,  Enters  Judg- 
ment and  Levies  Execution. 

Where  the  agent  of  an  attorney,  who  did  not  know  that  the  debt  had 
been  paid,  entered  up  judgment  aod  levied  an  execution  to  collect  the 
debt,  the  court  held  that  the  creditor  who  had  employed  the  attorney  to 
collect  the  debt,  and  the  attorney  who  had  set  his  agent  in  motion, 
were  liable  for  trespass.  Bates  V.  Pilling,  6  Barn,  ft  C.  38. 
Child  Killed  by  Switch  Engine — Used  to  Take  Employees  Home  from 
Supper— Authority — Knowledge  of  Master. 

In  an  action  by  parents  to  recover  damages  for  the  wrongful  killing 
of  their  child  by  a  switch  engine,  it  appeared  that  at  the  time  of  the 
accident  the  engine  was  being  used  to  take  certain  of  defendant's 
employees  home  from  supper ;  that  it  had  been  so  used  for  a  considera- 
ble time  with  the  knowledge  of  the  yard  master ;  and  that  the  superin- 
tendent had  seen  it  while  being  so  used  altbougb  it  did  not  appear 
from  his  testimony  that  he  understood  it  to  be  used  solely  for  that  pur- 
pose. It  was  held  that  there  was  sufficient  evidence  to  enable  the  jury 
to  infer  that  the  engine  was  being  employed  in  such  service  with  the 
knowledge  and  acquiescence  of  the  defendant.  Reilly  v.  Hannibal  ft 
St.  Joseph  R.  Co.  (Mo.),  34  Am.  &  Eng.  R.  Cas.  81. 

Servant  Acting  under  Instruction  in  Good  Faith  Kills  a    Different    Beef 
from  the  One  He  Was  Instructed  to  Kill. 

In  Maier  v.  Randolph,  33  Kan,  340,  a  master  instructed  his  servant  to 
go  to  a  certain  place  and  kill  a  beef.  The  servant  went  to  the  place 
and  in  good  faith  killed  an  animal  belonging  to  a  third  person.  The 
master  was  held  liable. 

Servant  Instructed    to    Return    Cattle   to  Car— Takes    Third    Person's 
Horse  to  Assist — Horse  Injured. 

Where  servant  was  instructed  to  drive  some  cattle  back  to  cars  from 
which  they  bad  escaped  and  he  without  leave  took  the  horse  of  a  third 
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person  to  assist  him  in  the  work,  and  the  horse  was  injured,  the  master 
was  held  liable  for  the  injury.     Atchison,  T.  &  S.  F.  R.  Co.  V.  Randall, 
■40  Kan.  421, 19  Pac.  733. 
Servant  Acting  for  Himself  and  Master  at  Same  Time. 

Where  a  servant,  who  is  engaged  in  driving  his  master's  carriage, 
and  is  acting  in  his  service,  or  in  a  manner  impliedly  sanctioned  by 
him,  the  master  will  not  be  relieved,  though  it  appeared  that  at  the  time 
of  the  injury  caused  bv  his  negligent  driving,  he  was  also  going  upon 
business  of  his  own.  Patten  v.  Kea,  2  C.  B.  (N.  S.)  606. 
Servant  Sent  to  Haul  Supplies— Wagon  Breaks— Takes  Wagon  of  Third 
Person  to  Reach  Destination. 

Where  a  servant  who  is  sent  to  haul  supplies  takes  a  part  of  a  wagon 
of  a  third  person  to  enable  him  to  reach  his  destination  upon  the  break- 
ing of  the  wagon  which  he  ia  using,  he  is  acting  within  the  scope  of  bis 
employment  so  as  to  bind  the  master.  Walker  v.  Johnson,  28  Minn.  1A7, 
9  N.  W.  632. 

neat. 

Horses  Frightened. 

In  order  to  get  through  sooner,  and  do  some  work  for  himself,  a 
servant  engaged,  to  deliver  flour  and  feed,  left  some  bags  beside  the 
road  while  he  was  delivering  others.  It  was  held  he  was  acting  within 
the  scope  of  his  employment  so  as  to  render  his  master  liable  for  inju- 
ries caused  by  horses  being  frightened  at  the  baga.  Phelon  V .  Stiles, 
43  Conn.  426 

Servant    Peddling  Goods  for  Master — Drives    Into    Person    and   In- 
jures Him. 

Where  a  servant  was  employed  to  peddle  goods  for  his  master  and 
Injured  a  third  person  while  driving  to  the  store  to  get  goods,  the  master 
was  held  liable  for  the  injuries,  as  the  servant  was  acting  within  the 
scope  of  bis  employment.    Shea  v.  Reem,  36  La.  Ann.  966. 
Servant  of  Bar  Tender — Customer  Forcibly  Ejected. 

Where  a  bar  keeper  of  a  saloon  forcibly  ejected  therefrom  a  person, 
while  in  an  intoxicated  and  helpless  condition,  in  a  careless  and  reck- 
less manner,  and  without  regard  to  his  condition  or  safety,  so  as  to  cause 
a  fracture  of  his  leg.  the  proprietor  of  the  saloon  was  held  liable  to  the 
person  injured.  Brazil  v.  Peterson,  44  Minn.  312,  46 N.  W.  331. 
Servant  Employed  to  Do  General  Farm  Work — Drives  Third  Person's 
Cattle  from  Field,  and  Kills  One  with  a  Stone. 

A  servant  who  is  employed  to  do  general  farm  work  acta  within  the 
scope  of  his  employment  when  in  driving  cows  out  of  a  corn  field  .he 
hits  one  of  them  with  a  stone  and  kills  it.  Evans  v,  Davidson,  53  Md. 
245,  36  Am.  Rep.  400;  Oxford  v.  Peter,  28111.  434. 

Person  Rides  on  Engine  by  Invitation— Injured  by  Hot  Water  Turned 
upon  Him  as  the  Result  of  a  Joke. 

Where  a  person  Is  on  an  engine  by  invitation,  the  act  of  the  engineer 
in  throwing  hot  water  upon  him  through  a  hose  which  the  fireman  had 
introduced  into  such  person's  pocket  without  his  knowledge,  resulting 
in  injury,  is  negligence  within  the  scope  of  duty  for  which  the  railroad 
is  liable.  International  &  G.  N.  R.  Co.  v.  Cooper  (Tex.),  30  S.  W.  470. 
Farm  Hand  Clearing  Land  Sets  Fire  to  Brush,  Which  Spreads  to 
Adjoining  Premises. 

It  is  within  the  scope  of  the  service  of  a  farm  hand  employed  by  the 
month,  who  ia  directed  to  summer-fallow  a  piece  of  ground,  to  cut  and 
remove  the  brush  therefrom,  and  the  master  will  be  liable  for  injuries 
-caused  by  fire  set  by  him  to  the  brush.  Simons  f.  Monier,  29  Barb.  419. 
Servant  Authorized  to  Test  Boiler  at  Given  Pressure— When  Authority 
Not  Exceeded. 

Where  a  servant  is  authorized  to  teat  a  boiler  at  a  pressure  of  one 
hundred  and  fifty  pounds  he  does  not  so  far  depart  from  his  authority, 
when  he  testa  it  at  two  hundred  pounds,  that  his  master  will  not  be  liable 
for  injuries  caused  by  au  explosion  before  the  two  hundred  pound  mark 
is  passed.    Ochsenbein  v.  Shapley,  85  N.  Y.  214. 
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Servant  In  Hunting  Cattle,  by  Mistake  Drives  Away  Cattle  Not  Belong- 
ing to  His  Master. 

A  servant  sent  to  get  certain  cattle  from  a  pasture,  and  who  searches 
for  them  in  the  vicinity,  where  he  does  not  find  them,  is  acting-  within 
the  scope  of  his  employment  and  will  render  tbe  master  liable  if  he  takes 
cattle  of  a  third  person  by  mistake  from  an  adjoining  lot.  Andrua  v. 
Howard,  36  Vt.  248.  84  Am.  Dec.  680. 

Contract  by  Transfer  Company  to  Deliver  Goods  at    Merchant's   Store 
Was  Silent  as  to  Exact  Point  of  Delivery. 

A  merchant  habitually,  with  the  knowledge  of  the  company,  requires 
its  servants  to  deliver  the  goods  on  a  platform  of  an  elevator  on  the 
inner  part  of  a  sidewalk.  In  making  such  delivery  one  of  the  compa- 
ny's servants  negligently  permitted  a  box  to  break  a  plate-glass  win- 
dow. It  was  held  that  the  servant  was  acting  within  the  scope  of  his 
employment.  Ridge  v.  R.  Transfer  Co.,  56  Mo.  App.  138. 
Corporation  Instructs  Agent  to  Remove  Boy  from  Premises — Order 
Executed  in  Such  a  Manner  as  to  Cause  Injury. 

In  Hewitt  v.  Swift,  3  Allen  420,  an  agent  in  executing  an  order  of  a 
corporation  to  remove  a  boy  from  its  premises,  did  it  in  such  a  violent, 
careless  and  wanton  manner  as  to  inflict  an  unjustifiable  personal 
injury  upon  the  boy  ordered  to  be  taken  and  removed.  It  was  held  that 
the  servant  was  acting  within  the  scope  of  his  employment,  and  the 
master  waa  liable. 
Feed  Taken  by  Driver  for  Team — Master  Made  No  Provision. 

Where  a   team  has  been  intrusted  to  a  servant   without  making  any 
provisions  for  its  sustenance,  the  master  is  liable  for  hay  taken  by  the 
driver  to  feed  the  team.     Potulni   v.  Saunders,  37   Minn.  517,  35  N.  W. 
379. 
Section  man— Rock  Dumped  into  Dwelling. 

Where  a  aectionman  dumped  rock  and  dirt  on  and  into  a  dwelling, 
which  was  partly  on  the  railroad  company's  right  of  way,  the  railroad 
company  is  liable  for  injuries  sustained  by  the  plaintiff,  though  the 
injurious  acts  were  not  especially  authorised,  if  servants  were  engaged 
In  work  ordered  by  the  company.  Fort  Worth  &  N.  O.  Ky.  Co.  v. 
Smith  (Tex.  Civ.  App.),  25  8.  W.  1032. 

An  Agent  While  Collecting  for  Master  Uses   His  Own  Vehicle— Negli- 
gently Injures  Third   Person. 

Where  tbe  general  manager  of  a  defendant,  who  was  a  horse  dealer, 
had  a  horse  and  gig  of  his  own  which  be  sometimes  used  about  bis 
master's  business,  and  negligently  injured  a  third  person  while  driving 
bis  horse  to  collect  a  debt  due  the  master,  and  afterwards  to  see  his  own 
doctor,  it  was  held  that  at  the  time  of  the  accident  he  was  engaged  in 
the  master's  business  so  as  to  render  him  liable  for  the  injury.  Patten 
v.  Bea.  40  Eng.  L.  &  Eq.  329,  2  C.  D.  N.  S.  606,  26  L.  J.  C.  P.  235,  3 
Jnr.,  N.  S-,  892. 

Railroad  Employees— Negligent  Removal  of  Injured  Person  into  Shed, 
Resulting  in  Death. 

In  Northern  Cent.  K.  Co.  v.  State,  29  Md.  420,  96  Am.  Dec.  545,  it  was 
held  that  in  removing  to  a  place  of  safety  a  person  who  bad  been  injured 
by  collision  with  a  train,  the  employees  of  a  railroad  company  were 
acting  within  the  scope  of  their  employment,  and  if  they  negligently 
placed  him  without  assistance  in  a  shed  and  locked  him  in  erroneously 
believing  him  to  be  dead,  in  consequence  of  which  be  died,  tbe  company 
was  liable. 

Railroad  Employee— Failure  to   Replace  Bars,   Resulting    in     Horses 
Going  on  Track  Where  They  Were  Killed. 

In  Chapman  v.  N.  Y.  Cent.  R.  Co.,  33  N.  Y.  369,  88  Am.  Dec.  392.  a 
servant  of  a  railroad  company  whose  duty  required  him  to  remedy  any- 
thing which  he  saw  amiss  at  any  time  about  the  track  after  the  regular 
working  hours,  for  purposes  of  his  own  took  down  some  bars  leading 
onto  the  track.  He  left  them  down,  and  horses  went  through  them  and 
were  killed.    The  company  was  held  liable  on  tbe  ground  that  his  duty 
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required  him  to  replace  the  bars  no  matter  how  they  got  down,  and  his 
failure  to  do  bo  was  negligence  for  which  the  company  was  re- 
sponsible. 

Paper  Shavings  Thrown  from  Hatch  within  Building — Servant's  Fail- 
ure to  Warn. 
In  Post  v.  Stock  well,  44  Hun  28,  a  servant  was  sent  to  get  bags  of 
paper  shavings  from  a  building.  He  undertook  to  guard  the  entrance 
to  the  building  while  the  bags  were  thrown  through  a  hatch  from  an 
upper  story.  In  neglecting  to  warn  a  person  about  to  enter  the  build- 
ing he  was  acting  within  the  scope  of  his  employment  so  as  to  render 
the  master  liable  for  injury  resulting  from  such  negligence. 

4.  THE  DETERMINATION   WHETHER  A  GIVEN  ACT  IS  WITHIN 

THE   SCOPE  OF    EMPLOYMENT    IS    GENERALLY    A 

QUESTION  OF  FACT  FOR  THE  JURY. 

The  question  whether  a  servant's  act  was  done  in  furtherance  of  the 
master's  business  and  within  the  scope  or  his  employment  is  generally 
for  the  jury. 

Thus,  the  master's  liability  for  the  act  of  a  motortnan  In  running 
his  car  against  a  buggy  at  a  crossing,  is  a  question  for  the  jury,  notwith- 
standing the  claim  that  be  did  it  maliciously,  if  there  were  any  circum- 
stances from  which  it  could  be  fairly  inferred  that  he  was  simply 
endeavoring  to  clear  the  track  so  he  could  proceed  with  the  car  or  do 
something  in  furtherance  of  his  master's  business.  Balto.  Con  sol.  E.  R. 
Co.  v.  Pierce  <Md.>,  45  L.  R.  A.  527  ;  Cohen  v.  Dry  Dock  E.  B.  &  B.  R.  . 
Co.,69N.  Y.  170;  Knight  v.  Towles  (S.  D.),62N.  W.  964. 

So  when  the  act  complained  of  may  or  may  not  be,  from  its  nature, 
in  the  course  of  the  servant's  employment,  and  this  depends  upon  the 
real  motive  or  purpose  of  the  servant  in  doing  the  act,  it  is  a  question 
for  the  jury  to  determine  upon  a  consideration  of  all  the  circumstances 
adduced  in  evidence.  As  held  in  Nelson  Business  Coll.  Co.  v.  Lloyd,  60 
Ohio  St.  448,  54  N.  E-  471,  a  suit  against  an  employer  for  an  injury 
caused  by  the  wrongful  act  of  his  servant,  when  the  evidence  is  such, 
that  different  minds  may  fairly  draw  different  conclusions  from  it  as  to 
the  real  motive  and  purpose  of  the  servant  in  doing  an  act,  apparently 
within  the  course  of  his  employment,  it  should  be  left  to  the  jury  to 
determine  the  question,  under  proper  instructions  as  to  the  law ;  and  it 
is  error  for  the  court,  in  such  case,  to  direct  a  verdict  for  the  defendant. 
Arthur  C.  Jombs. 


Lesser  Cotton  Co.  et  at.  v.  St.  Louis,  I.  M.  &  S.   Ry.  Co. 
{Circuit  Court  of  Appeals,  Eighth  Circuit,  March  jo,  ipoz.) 
[145  Fed.  Rep.  133.] 
Railroads— Evidence — Setting  Fires — Fires  Set  by  Other  Engines. 

Where,  the  engine  which  alone  could  have  set  the  fire  is  identified, 
testimony  that  other  engines  of  the  defendant  set  fires  or  threw  sparks 
at  other  times  is  incompetent  in  the  absence  of  proof  of  similar  condi- 
tion and  operation. 

Sams— Same— Habit  of  Punching  Spark  Arresters  Immaterial  Where 
Engine  Is   Identified. 

Where  the  engine  which  alone  could  have  set  the  fire  is  identified, 
and  its  spark  arrester  is  shown  to  hare  been  without  holes  punched  in 
it  at  the  time  of  the  fire,  it  is  incompetent  to  show  a  habit  of  the  engi- 
neers of  the  defendant  to  punch  such  holes  in  the  spark  arresters  of 
their  engines. 
Same— Testimony  as  to  Fires  Set  by  Other  Engines.* 

Where  the  engine  which  might  have  set  the  fire  is  not  identified,  and 

'er  &  R.  G.  R.  Co.,  ante,  p.  412,  and 
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the  issue  is  either  whether  or  not  some  unknown  engine  Bet  the  fire,  or 

whether  or  not  sparks  could  have  flown  from  the  engine  to  the  burned 

building,  testimony  that  other  engines  of  the  defendant  at  other  near 

times  and  places  set  fires  or  threw  sparks  the  requisite  distance  may  be 

competent. 

Same— Duty  of  Railway  Company  as  to  Preventive  Machinery.* 

Itis  the  duty  of  a  railway  company  to  exercise  reasonable  care  to  pro- 
vide itself  with  the  most  effective  mechanical  contrivances  in  known 
practical  use  to  prevent  the  escape  of  sparks  and  coals  from  its  engines, 
but  the  law  does  not  impose  upon  it  the  duty  to  absolutely  provide  such 
contrivances,  or  make  it  the  Insurer  of  their  completeness  or  perfection. 
Same— Setting  Fires— Reasonable  Care  in  Dry  and  Windy  Time. 

It  is  not  error  to  refuse  to  give  or  to  give  a  charge  that  greater  care  is 
required  to  protect  against  fires  from  operating  engines  in  the  presence 
of  inflammable  materials  in  a  dry  and  windy  time  than  on  ordinary 
occasions,  because  it  is  not  error  to  refuse  to  insert  in  a  charge  truisms 
which  are  a  part  of  the  common  knowledge  and  experience  of  all  men 
who  have  arrived  at  years  of  discretion,  although  it  is  not  error  to  insert 
auch  statements. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

About  io  o'clock  at  night  on  Sunday,  the  ist  day  of  April, 
1900,  a  fire  broke  out  in  the  barn  of  one  Best,  in  the  town  of 
Newport,  in  the  state  of  Arkansas,  which  spread  to  a  quantity 
of  cotton  near  by,  owned  by  the  Lesser  Cotton  Company,  and 
insured  against  fire  by  14  insurance  companies.  The  cotton 
was  burned.  The  insurance  companies  paid  the  Lesser 
Cotton  Company  $195,000  on  account  of  its  loss,  and  then 
joined  with  that  corporation  in  an  action  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company  to 
recover  the  amount  which  they  had  paid,  on  the  ground  that 
the  fire  was  set  by  the  negligence  of  the  railway  company, 
and  that  tbey  bad  been  subrogated  to  the  rights  of  the  cotton 
company.  The  railway  company  denied  its  liability,  and  at 
the  trial  there  was  testimony  on  the  part  of  the  plaintiffs 
tending  to  show  that  the  fire  was  set  upon  the  roof  of  the 
barn  by  sparks  which  the  railway  company  permitted  to 
escape  from  its  engine  No.  577  while  the  testimony  for  the 
defendant  was  to  the  effect  that  this  engine  was  perfect  in 
construction  and  condition,  and  was  skillfully  handled,  and 
that  the  fire  was  set  on  the  inside  of  the  barn  either  by  tramps, 
smokers,  or  a  camp  fire  which  was  burning  in  the  yard  within 
75  feet  of  the  building.  The  court  submitted  to  the  jury  the 
issues  whether  or  not  the  fire  was  set  by  the  sparks  from  the 
engine,  and  whether  or  not  the  railway  company  was  guilty 
of  any  negligence  in  the  construction,  repair,  or  management 
of  its  locomotive.  They  returned  a  verdict  for  the  defend- 
ant, and  judgment  was  entered  accordingly.  This  writ  of 
error  has  been  sued  out  to  reverse  this  conclusion. 

Ashley  Cockrill  and  Joseph  M.  Stayton,  for  plaintiffs  in 
error. 

•See  Parrington  v.  Rutland  R.  Co.  (Vt.),  19  Am.  &  Eng.  R.  Caa.,  N. 
S„  248,  and  foot-note  ;  13  Am.  <fc  Eng.  Enc  Law  (2d  Ed.)  471  et  aeq. 
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George  E.  Dodge  and  B.  S.  Johnson,  for  defendant  in 
error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Cir- 
cuit Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  trial  of  this  case  occupied  iz  days.  The  bill  of  excep- 
tions is  a  statement  of  the  issues,  the  tendency  of  the  evidence 
of  the  respective  parties,  the  rulings  of  the  court  upon  the 
exclusion  of  evidence  and  its  charge  to  the  jury.  It  is  a 
model  of  clearness  and  brevity.  A  large  number  of  errors  are 
assigned,  and  the  logical  and  facile  method  of  treating  them 
will  be  to  consider  them  in  three  groups:  First,  those  relat- 
ing to  the  exclusion  of  testimony;  second,  those  relating  to 
the  charge  of  the  court;  and,  third,  those  relating  to  its 
refusal  to  give  requested  instructions. 

I.  It  is  assigned  as  error  that  the  court  refused  to  permit 
witnesses  produced  by  the  plaintiffs  to  testify  that  other 
engines  of  the  defendant  than  the  one  which  alone  could  have 
set  the  fire,  under  the  evidence,  "threw  sparks  a  considerable 
distance,  sufficiently  large  and  live  to  set  inflammable 
material  on  fire";  that  it  was  the  habit  of  operatives  of 
engines  on  the  defendant's  road  to  punch  large  holes  in  the 
spark  arresters  of  those  engines,  so  that  large  cinders  would 
be  thrown  through  those  holes;  and  that  other  engines  of  the 
defendant  than  the  one  which  alone  could  have  set  the  fire, 
under  the  evidence,  contained  defects,  and  were  negligently 
handled,  although  they  were  similarly  constructed.  The  bill 
of  exceptions  contains  no  record  of  the  offer  and  rejection  of 
any  other  evidence  of  negligence  in  the  operation  of,  or  of 
defects  in,  other  engines  than  No.  577,  except  that  relating 
to  their  scattering  of  sparks,  and  to  the  habit  of  punching 
holes  in  their  spark  arresters,  so  that  the  only  question  to  be. 
considered  under  this  assignment  is  whether  or  not  the  latter 
testimony  was  improperly  excluded.  The  record  discloses 
the  fact  that  the  court  refused  to  admit  it  because  it  was  con- 
ceded in  the  case  that,  if  the  fire  was  caused  by  sparks  from 
any  of  the  defendant's  engines,  they  came  from  engine  No. 
577,  and  the  spark  arrester  of  that  engine  had  been  produced 
in  evidence  in  the  court,  and  had  been  shown  to  be  in  the 
same  condition  as  on  the  night  of  the  fire,  and  no  holes  bad 
been  punched  in  it.  It  is  insisted  that  these  rulings  were 
erroneous,  because  (1)  there  is  evidence  tending  to  show  that 
the  fire  might  have  been  caused  by  some  other  engine;  and 
(2)  because,  even  if  the  engine  and  spark  arrester  were 
identified,  the  testimony  was  competent  to  show  a  habit  of 
negligence  in  operating  and  caring  for  the  engines  of  the 
defendant.  The  first  reason  presents  a  question  of  fact,  and 
it  challenges  a  portion  of  the  charge  of  the  court;  for  the 
court  instructed  the  jury,  in  effect,  that,  if  the  barn  was 
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set  on  fire  by  sparks  from  one  of  the  defendant's  engines, 
it  was  done  by  engine  Mo.  577.  The  consideration  of 
this  question  of  fact  is,  however,  foreclosed  by  the  bill  of 
exceptions,  which  in  one  place  states  that  the  defendant 
introduced  evidence  tending  to  show  "that  there  was  no 
other  engine  there,  and  that,  if  the  fire  was  set  ont,  it  was 
set  oat  by  a  spark  from  engine  No.  577.  This  fact  was 
not  controverted  by  the  evidence,  nor  denied," — and  in 
another  place,  where  the  evidence  tinder  consideration  was 
offered,  recites  that  this  "evidence  was  excluded  by  the  court 
upon  the  ground  that  it  being  conceded  in  this  case  that,  if 
the  fire  was  caused  by  sparks  from  one  of  defendant's  engines, 
it  was  caused  by  engine  No.  577,  such  evidence  as  is  offered 
would  only  be  admissible  if  it  could  be  shown  that  these 
engines  were  of  a  like  kind,  and  had  the  same  kind  of  a  spark 
arrester,  and  were  in  the  same  condition  that  engine  577  was 
at  the  time  of  the  fire."  The  evidence  upon  this  subject  is 
not  before  us  for  consideration.  This  issue  is  concluded  by 
these  recitals,  and  this  case  must  be  considered  and  decided 
upon  the  recorded  fact  that  engine  No.  577  was  the  only  one 
which  could  have  set  the  fire  of  which  the  plaintiffs  complain. 
This  brings  us  to  the  question  whether  or  not  after  it  was 
established  that  the  only  engine  which  could  have  set  the 
fire  was  engine  No.  577,  and  after  its  spark  arrester,  in  the 
same  condition  as  when  the  fire  was  set,  and  without  holes 
punched  in  it,  was  in  evidence,  it  was  competent  to  introduce 
testimony  that  other  engines  of  the  defendant  threw  igniting 
sparks  at  other  times  and  places,  and  that  their  engineers 
were  in  the  habit  of  making  holes  in  their  spark  arresters.  In 
support  of  the  position  that  this  evidence  should  have  been 
received,  counsel  cite  a  large  number  of  cases  which  recite 
the  remark  of  the  supreme  court  in  Railroad  Co.  v.  Richard- 
son, 91  U.  S.  478,  23  L.  Ed.  356,  that  "such  evidence  has,  we 
think,  been  generally  held  admissible  as  tending  to  prove 
'  the  possibility,  and  a  consequent  probability,  that  some 
locomotive  caused  the  fire,  and  as  tending  to  show  a  negligent 
habit  of  the  officers  and  agents  of  the  railroad  company." 
Bnt  we  are  not  concerned  in  this  case  with  the  rule  announced 
in  the  Richardson  Case.  That  rule  is  that,  where  the  engine 
which  could  have  set  the  fire  is  unknown,  it  is  competent  to 
show,  not  that  other  engines  of  the  defendant  sometimes  set 
fires,  but  that  some  of  the  engines  of  the  defendant  set  such 
fires.  The  reason  of  this  rule  is  that,  when  it  is  uncertain 
which  engine  caused  the  fire,  evidence  generally  that  the 
engines  of  the  defendant  set  other  fires  before  and  after  that 
which  is  the  subject  of  the  litigation  has  some  tendency  to 
prove  that  the  latter  fire  was  set  by  some  unknown  engine  of 
the  company,  and  that  its  servants  are  habitually  negligent  in 
caring  for  or  operating  their  locomotives.  There  is  plausi- 
bility in  this  theory,  because,  where  the  engine  charged  is 
unknown,  it  may  be  that  this  unknown  engine  was  one  of 
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those  which  set  fires  at  other  places  and  times;  and  the  fact 
that  the  engines  of  the  defendant  set  oat  such  fires  becomes  in 
this  way  testimony  from  which  the  jury  may  reasonably 
infer  that  the  fire  under  consideration  was  set  by  some  engine 
of  the  defendant.  When,  however,  it  is  conceded  or  estab- 
lished beyond  dispute,  as  in  this  case,  that  there  was  only  one 
engine  which  could  possibly  have  set  the  fire,  and  its  spark 
arrester  is  produced,  without  any  holes  punched  in  it,  and 
proved  to  be  in  the  same  condition  in  which  it  was  at  the  time 
of  the  fire,  it  is  difficult  to  perceive  how  the  testimony  that 
other  engines  threw  sparks,  or  that  the  engineers  of  the 
defendant  were  in  the  habit  of  punching  holes  in  the  spark 
arresters  of  engines,  could  have  had  any  tendency  to  show 
that  the  fire  in  question  was  set  out  by  the  identified  engine. 
The  only  question  at  issue  was  whether  or  not  engine  No.  577 
set  the  fire.  If  the  offer  of  counsel  had  been  to  show  that 
some  of  the  engines  of  the  defendant  set  fires  at  other  times 
and  places,  it  might  have  formed  the  basis  for  a  more  plausi- 
ble argument,  because  if  might  have  been  said  that  engine 
No.  577  might  have  been  one  of  the  engines  which  set  fires 
at  other  times.  This,  however,  was  not  their  offer.  Their 
proposal  was  to  prove  that  other  engines  threw  sparks  suffi- 
ciently large  and  live  to  set  fires.  They  did  not  offer  to  show 
that  such  engines  were  constructed  in  the  same  way  or  were 
in  the  same  condition  as  the  locomotive  which  alone  could 
have  set  the  fire.  How  this  testimony  could  have  had  any 
tendency  to  lead  a  rational  mind  to  the  belief  that  engine  No. 
577  was  the  cause  of  this  fire,  passes  our  understanding. 
Neither  the  fact  that  other  engines  set  fires,  nor  the  fact  that 
they  threw  sparks,  nor  the  fact  that  their  operators  were  in 
the  habit  of  negligently  constructing,  repairing,  or  caring  for 
them,  had  any  logical  or  rational  tendency  to  show  that  the 
engine  here  in  question  either  set  the  fire,  threw  the  sparks, 
or  was  negligently  cared  for  or  operated,  because  there  was 
better  and  conclusive  evidence  upon  all  these  questions, — the 
evidence  of  its  actual  construction  and  condition,  and  of  the 
method  in  which  it  was  actually  operated  at  the  time  when 
the  fire  occurred.  Nor  was  the  testimony  that  it  was  the 
habit  of  the  servants  of  the  defendant  to  punch  holes  in  the 
spark  arresters  more  competent  or  persuasive.  The  spark 
arrester  of  engine  No.  577,  according  to  the  recital  of  the  bill 
of  exceptions,  was  before  the  court  in  the  same  condition  in 
which  it  existed  when  the  fire  was  set,  and  no  holes  bad  been 
punched  in  it.  In  the  presence  of  this  evidence,  proof  of  the 
habit  of  engineers  to  punch  holes  had  no  tendency  to  show 
that  such  holes  were  made  in  the  spark  arrester  of  this  engine, 
because  higher  and  better  evidence  had  demonstrated  the  fact 
that  no  such  holes  had  been  made.  The  true  rule  upon  this 
subject  is  that,  in  an  action  against  a  railway  company  for 
setting  a  fire  by  means  of  defects  in  the  condition  or  operation 
of  an  engine,  it  is  competent,  where  the  engine  that  might 
2  H  R  R-29 
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have  set  the  fire  is  unknown  or  unidentified,  to  introduce 
testimony  that  some  of  the  defendant's  engines  set  fires  or 
threw  igniting  sparks  at  other  times,  within  a  few  weeks, 
and  at  other  places  in  the  vicinity.  Railroad  Co.  v.  Richard- 
son, 91  U.  S.  454,  23  L.  Ed-  356;  Railroad  Co.  v.  Gilbert,  *>z 
Fed.  711,  3  C.  C.  A.  264,  10  U.  S.  App.  37s;  Railroad  Co.  v. 
Lewis,  2  C.  C.  A.  446,  51  Fed.  658,  664;  Campbell  v.  Railroad 
Co.,  121  Mo.  340,  351,  25  S.  W.  936,  25  L.  R.  A.  175,  42  Am. 
St.  Rep.  530;  Piggot  v.  Railway  Co.,  3  Man.  G.  &  S.  229; 
Webb  v.  Railroad  Co.,  49  N.  Y.  420,  10  Am.  Rep.  389; 
Sbeldon  v.  Railroad  Co.,  14  N.  Y.  218,  67  Am.  Dec  155; 
Cleaveland  v.  Railway  Co.,  42  Vt  449;  Railroad  Co.  v.  Mc- 
Clelland, 42  HI-  355.  358;  Smith  v.  Railroad  Co.,  10  R.  I.  22; 
Hoover  v.  Railway  Co.  (Mo.)  16  S.  W.  480. 

But  where  the  engine  which  alone  could  have  caused  the 
fire  is  identified,  and  its  spark  arrester  is  produced,  testi- 
mony that  other  engines  of  the  defendant  at  other  times  and 
places  set  fires  or  threw  igniting  sparks  is  neither  competent 
nor  relevant  to  the  issue,  without  proof  that  they  were  in  the 
same  condition  and  operated  in  the  same  way  as  was  the 
engine  charged  when  the  fire  occurred.  Gibbons  v.  Railroad 
Co.,  58  Wis.  335,  17  N.  W.  132,  134;  Boyce  v.  Railroad  Co., 
42  N.  H.  97;  Phelps  v.  Conant,  30  Vt.  277;  Maltonv.  Nesbit, 
I  Car.  &  P.  70;  Hubbard  v.  Railroad  Co.,  39  Me.  506; 
Standish  v.  Washburn,  21  Pick.  237;  Collins  v.  Inhabitants  of 
Dorchester,  6  Cnsh.  306;  Robinson  v.  Railroad  Co.,  7  Gray, 
93;  Jordan  v.  Osgood,  109  Mass.  457,  12  Am.  Rep.  731 ;  Smith 
v.  Railroad  Co.,  37  Mo.  287;  Coale  v.  Railroad  Co.,  60  Mo. 
227,  233;  Railroad  Co.  v.  Doak,  52  Pa.  379,  91  Am.  Dec.  166; 
Allard  v.  Railroad  Co.  (Wis.)  40  N.  W.  685;  Ireland  v.  Rail- 
road Co.  (Mich.)  44  N.  W.  426;  Railroad  Co.  v.  Woodruff,  4 
Md.  242,  59  Am.  Dec  72.  The  distinction  between  these  two 
lines  of  authorities  is  plain  upon  principle,  and  is  clearly 
marked  in  the  opinions  in  the  cases  upon  which  counsel  for 
the  plaintiffs  chiefly  rely.  In  the  case  at  bar  and  in  the  cases 
last  cited  the  crucial  issue  is  whether  or  not  the  identified 
engine  set  the  fire,  and  the  only  competent  evidence  on  that 
issue  is  the  construction,  condition,  and  operation  of  that 
engine,  and  of  those  similarly  constructed,  repaired,  and 
operated.  In  the  cases  first  cited  this  issue  is  not  presented, 
but  the  crucial  questions  are  whether  any  of  the  unidentified 
engines  of  the  defendant  set  the  fire,  or,  as  in  Matthews  v. 
Railroad  Co.,  142  Mo.  645,  44  S.  W.  802,  whether  or  not  a 
spark  could  be  thrown  as  far  as  from  the  railroad  to  the  site 
of  the  building  burned.  These  issues  do  not  arise  in  the  case 
at  bar,  and  for  that  reason  the  evidence  competent  in  cases 
where  they  do  arise  is  not  relevant  to  the  issue  here.  Thus, 
in  Railroad  Co.  v.  Richardson,  91  IT.  S.  454,  23  L:  Ed.  356, 
the  engine  which  caused  the  fire  was  unidentified.  The  evi- 
dence tended  to  show  that  it  was  one  of  two  locomotive  engines, 
belonging  to  the  railroad  company,  but  there  is  nothing  in 
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the  case  to  indicate  either  that  these  engines  were  pointed 
ont  so  as  to  separate  them  from  the  other  engines  of  the 
defendant,  or  that  the  condition  or  the  method  of  operation 
of  either  of  them  was  in  any  way  shown.  The  only  question 
in  that  case  was  whether  the  fire  was  set  by  some  unknown 
engine  of  the  defendant,  or  by  a  conflagration  which  the 
plaintiff  maintained  in  the  vicinity.  In  Railroad  Co.  v. 
Gilbert.  52  Fed.  711,  713,  3  C.  C.  A.  264,  265,  10  U.  S.  App. 
375,  378,  the  court  well  said,  after  citing  the  authorities  which 
sustain  the  rule  that  governs  the  case  at  bar: 

"We  must  not,  in  the  consideration  of  this  question,  lose 
sight  of  the  issues  involved.  In  the  case  at  bar  it  was  not 
admitted  by  the  company  that  the  fire  was  caused  by  sparks 
escaping  from  a  particular  engine,  in  which  event  tbe  query 
would  be  as  to  tbe  condition  of  that  particular  engine,  and 
the  mode  in  which  it  was  handled." 

In  the  case  at  bar  it  was  conceded  that,  if  the  fire  was  set 
by  any  engine,  it  was  set  by  engine  No.  577.  In  Campbell  v. 
Railway  Co.,  121  Mo.  340,  25  S.  W.  936,  tbe  court  says: 

"If  the  issue  had  been  of  negligence  in  the  construction  and 
management  of  the  engine  only,  and  the  engine  which  could 
only  have  caused  the  fire  had  been  clearly  identified,  evidence 
that  other  engines  emitted  sparks  and  set  fires  would  have 
been  inadmissible,  under  tbe  decisions  of  this  court.  Coalev. 
Railroad  Co..  60  Mo.  227;  Patton  v.  Railroad  Co.,  87  Mo. 
117,  56  Am.  Rep.  446." 

Tbese  are  the  cases  upon  which  counsel  for  tbe  plaintiffs 
seem  to  place  their  chief  reliance.  They  do  not  sustain 
their  contention,  but  concede  the  existence  and  reason  of 
the  rnle  that,  where  the  engine  charged  with  the  injury  is 
known,  testimony  of  defects  in  the  condition  or  negligence 
in  the  operation  of  other  engines  at  other  times  and  places  is 
neither  competent  to  prove,  nor  relevant  to  establish,  the 
real  Issue  in  controversy.  There  was  no  error  in  tbe  rejection 
of  the  testimony  of  this  character,  or  of  that  relative  to  the 
habit  of  the  engineers  to  punch  holes  in  the  spark  arresters  of 
the  defendant.  The  evidence  offered  upon  tbese  subjects 
was  properly  excluded. 

2.  Complaint  is  made  that  the  court  charged  the  jury  in 
this  way: 

"In  order  to  entitle  tbe  plaintiffs  to  recover  in  this  action, 
yon  must  find  from  the  evidence — First,  that  the  fire  which 
destroyed  the  cotton,  for  which  tbe  suit  is  instituted,  was 
caused  by  the  defendant  railroad  company ;  second,  that  it 
was  caused  through  the  negligence  of  the  railroad  company. 
Unless  both  of  these  facts  are  found  in  favor  of  tbe  plaintiffs, 
they  cannot  recover  in  this  action." 

But  in  another  part  of  tbe  charge  it  told  the  jury: 

"If  you  determine  that  tbe  fire  which  destroyed  the  cotton 
of  tbe  Lesser  Cotton  Company  was  caused  from  sparks  or 
cinders  communicated    from  tbe  defendant's  engine,  then 
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the  burden  of  proof  ia  shifted  upon  the  defendant,  and  it  mast 
overcome  the  presumption  of  negligence  arising  from  this 
finding.  It  must  show  that  there  was  no  defect  in  the  engine, 
that  there  was  no  negligence  in  the  manner  of  its  operation 
by  its  employees,  and  that  they  were  skillful  men.  In  other 
words,  it  must  prove  by  a  preponderance  of  evidence  that 
there  was  no  negligence,  within  the  definition  of  the  term  as 
I  have  described  it  to  you.  It  mast  show  that  it  has  used  all 
reasonable  and  proper  care,  caution,  diligence,  and  skill  in 
the  construction  of  the  locomotive  which  caused  the  fire,  and 
that  at  the  time  of  the  fire  it  was  skillfully  operated.  That 
is  all  the  railroad  company  would  be  required  to  do, — to  use 
all  due  and  reasonable  care  and  caution  in  providing 
appliances  for  the  prevention  of  the  emission  of  sparks  and 
cinders  from  the  locomotive,  and  skill  in  the  management  of 
it  by  its  operatives  at  the  time." 

All  of  the  charge  upon  the  burden  of  proof,  and  relative  to 
the  rules  of  law,  challenged  by  this  specification  of  error, 
must  be  read  and  construed  together.  When  it  is  thus  read  it 
will  be  found  to  state  the  established  rules  of  law  relative  to 
the  subjects  under  consideration  in  that  part  of  the  charge 
assailed  as  favorably  to  the  plaintiffs  as  controlling  authorities 
will  warrant.  The  burden  of  proof  was  upon  the  plaintiffs  to 
establish  the  causal  negligence  of  the  defendant  When  they 
proved,  if  they  did,  that  the  fire  was  caused  by  sparks  emitted 
by  the  defendant's  engine,  that  burden  shifted  to  the  defend- 
ant, and  required  it  to  establish  by  a  fair  preponderance  of 
evidence  that  it  had  exercised  reasonable  care'  to  provide  the 
most  effective  mechanical  contrivances  in  known  practical 
use  to  prevent  the  burning  of  private  property  by  the  escape 
of  fire  from  its  engines.  Rosen  v.  Railroad  Co.,  83  Fed.  300, 
305,  27  C.  C.  A  534.  539.  49  U-  S.  App.  647,  656;  Railroad 
Co.  v.  Schultz,  93  Pa.  341,  344;  Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  (C.  C.)  89  Fed.  637,  638; 
Thomas  v.  Railroad  Co.  (C.  C.)  91  Fed.  206,  208;  Railroad 
Co.  v.  Fox,  34  C.  C.  A.  497,  92  Fed.  494,  497;  Fletcher  v. 
Railroad  Co.,  168  U.  S.  135,  18  Sap.  Ct.  35,  42  L.  Ed.  4"; 
Bevier  v.  Canal  Co.,  13  Hun,  254;  Collins  v.  Railroad  Co.,  5 
Hun,  503,  506;  Railroad  Co.  v.  Larmon,  67  111.  68,  71.  Those 
portions  of  the  charge  which  have  been  quoted  fairly  gave 
these  rules  to  the  jury  for  their  guidance,  and  no  just  excep- 
tion to  them  can  be  sustained. 

Another  objection  to  the  portion  of  the  charge  here  chal- 
lenged now  urged  is  that  the  defendant  was  operating  its 
engine  and  freight  train  on  Sunday ;  that  this  act  was  in  viola- 
tion of  the  law  of  Arkansas,  which  forbids  work  of  this 
character  on  that  day  (Sand.  &  H.  Dig.  §  1887) ;  and  that  the 
defendant  is  consequently  liable  for  the  damages  resulting 
from  its  violation  of  the  law,  without  regard  to  the  question 
of  negligence.  But  under  the  record  presented  by  the  bill  of 
exceptions  this  court  has  no  power  or  jurisdiction  to  consider 
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or  determine  this  question  in  this  case.  It  was  not  presented 
to  the  court  below,  and  no  ruling  was  made  upon  it  in  that 
court.  Counsel  for  the  plaintiffs  presented  to  the  court  nine 
requests  for  instructions.  They  were  all  based  upon  the 
theory  that  the  issue  to  be  tried  was  whether  or  not  the 
defendant  was  guilty  of  negligence  in  setting  out  the  fire. 
They  contained  no  request  or  suggestion  that  the  court  ought 
to  instruct  the  jury  that  they  were  entitled  to  recover  in  the 
absence  of  negligence,  because  the  defendant  had  violated  the 
Sunday  law.  The  portion  of  the  charge  now  challenged  was 
excepted  to  at  the  close  of  the  trial,  but  the  exception  was 
general,  and  contained  no  statement  that  this  excerpt 
was  erroneous  because  the  plaintiffs  were  entitled  to  recover 
on  account  of  a  violation  of  the  Arkansas  statute  prohibiting 
labor  on  Sunday.  Thus  it  appears  that  the  issue  of  law  here 
urged  upon  our  consideration  was  not  presented  to,  con- 
sidered, or  ruled  by,  the  court  below.  It  is  not,  therefore, 
here  for  our  consideration,  and  we  must  decline  to  enter  upon 
its  discussion.  In  an  action  at  law,  this  is  a  court  for  the 
correction  of  the  errors  of  the  court  below,  exclusively. 
Questions  which  were  not  presented  to  nor  decided  by  that 
court  are  not  open  for  review  here,  because  the  trial  court 
cannot  be  guilty  of  any  error  in  a  ruling  it  has  never  made 
upon  an  issue  to  which  its  attention  has  never  been  called. 
Association  v.  Wilson,  100  Fed.  368,  373,40c.  C.  A.  411,  416; 
Railway  Co.  v.  Heuson,  58  Fed.  531,  532,  7C.  C.  A.  349,  351, 
19  U.  S.  App.  169,  171;  Schneider  Brewing  Co.  v.  American 
Ice  Mach.  Co.,  77  Fed.  138,  149,  23  C.  C.  A.  89,  100,  40  U.  S. 
App.  382,  403;  Board  v.  Sntliff,  97  Fed.  270,  38  C.  C.  A.  167; 
Railroad  Co.  v.  Krohne,  29  C.  C.  A.  674,  86  Fed.  230,  235 ; 
Davis  v.  Town  of  Fulton,  52  Wis.  657,  9  N.  W.  809. 

In  the  portion  of  the  argument  addressed  to  the  refusal  of 
the  court  to  give  certain  instructions  requested,  that  portion 
of  the  charge  of  the  court  relative  to  the  degree  of  diligence 
required  of  the  railway  company,  which  has  been  quoted,  is 
assailed  on  the  ground  that  the  court  should  have  instructed 
the  jury  that  it  was  its  duty  to  provide  the  best  machinery  in 
known  practical  use  to  prevent  the  emission  of  sparks,  and 
not  simply  to  exercise  reasonable  care  to  make  this  provision. 
As  the  quotation  assailed  has  been  recited,  it  will  be  more 
convenient  to  treat  this  objection  here.  The  railway  company 
had  a  charter  from  the  state,  and  a  vested  right  to  operate 
its  railroad  by  the  use  of  steam  produced  by  fire.  On  the 
other  hand,  the  owner  of  buildings  and  property  along  the 
line  of  its  railroad  had  a  right  to  construct  and  maintain  them. 
The  action  against  the  railroad  company  for  damages  for 
destroying  them  is  not  based  upon  any  contract  of  insurance. 
It  arises  out  of  a  breach  of  a  legal  duty.  That  duty  is  not  to 
insure  the  property  of  the  plaintiff,  nor  is  it  to  insure  the 
safety  or  the  perfection  of  tbe  devices  and  appliances  which 
it  adopts  to  prevent  fires.     Tbe  limit  of  that  duty  is  the  exer- 
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cise  of  ordinary  and  reasonable  care  to  avail  itself  of  tbe  best 
mechanical  contrivances  in  known  practical  use  for  the  pur- 
pose!. The  essence  of  this  action  for  damages  is  tbe  breach 
of  this  duty.  Negligence  in  the  discharge  of  it  is  the  basis  of 
the  cause  of  action,  and  the  true  rnle  is  that,  where  the 
defendant  has  exercised  reasonable  care  to  provide  the  most 
effective  machinery  in  known  practical  use  to  prevent  the 
burning  of  private  property,  it  has  fully  discharged  its  duty 
in  that  regard.  Rosen  v.  Railroad  Co.,  83  Fed.  300,  304,  305, 
27  C.  C.  A.  534,  530,  49  U.  S.  App.  647,  656,  and  cases  cited 
supra.  If  there  was  any  error  in  the  charge  of  the  court  be- 
low upon  this  subject,  it  was  not  against  tbe  plaintiffs.  While 
the  court  charged  that  the  railway  company  must  exercise 
reasonable  care  and  diligence  in  this  regard,  it  also  charged 
that: 

"It  must  have  the  apparatus  complete,  as  far  as  the 
appliances  used  for  the  prevention  of  the  escape  of  sparks  and 
cinders  from  its  smokestacks  are  concerned.  *  Every- 

thing, as  I  have  stated  to  you  before,  must  be  properly  con- 
structed, and  the  appliances  must  be  the  best  in  known 
practical  use,  and  perfect  in  form." 

This  portion  of  the  charge  is  subject  to  the  criticism  that  it 
does  not  limit,  as  it  should,  the  duty  of  the  railway  company 
to  the  exercise  of  reasonable  care  to  provide  the  most  effective 
appliances  in  known  practical  use,  but  places  upon  it  tbe 
absolute  duty  to  attain  perfection  in  this  regard,  —a  duty 
which  tbe  law  does  not  impose.  This,  however,  is  an  error 
of  which  the  plaintiffs  do  not  and  cannot  complain. 

The  theory  on  which  the  plaintiffs  tried  this  case  was  that 
the  sparks  from  the  defendant's  engine  set  a  ore  on  the  roof 
of  the  barn,  and  the  theory  on  which  the  defendant  tried  it 
was  that  tramps  or  smokers  or  a  camp  fire  set  fire  to  hay 
inside  tbe  barn.  This  barn  was  about  10  feet  high.  The 
roadbed  was  elevated  so  that  tbe  roof  of  the  barn  was  about 
on  a  level  with  the  track.  The  walls  of  the  barn  were  con- 
structed of  12-inch  perpendicular  boards,  with  cracks  between 
them  about  an  inch  wide;  and  there  was  hay  on  the  floor  of 
the  barn,  on  the  side  toward  the  railroad,  in  a  pen  about  25 
feet  from  the  north  end.  The  court  charged  the  jury ;  That  the 
plaintiffs  had  introduced  evidence  tending  to  show  various 
facts,  indicating  that  the  fire  was  first  discovered  on  the  top  of 
tbe  roof;  that  it  burned  a  hole  through  the  roof;  and  that 
the  sparks  dropped  into  the  hay  from  that  point.  That  the 
defendant,  on  the  other  hand,  had  introduced  evidence  to  the 
effect  that  the  fire  was  set  in  the  hay  inside  tbe  barn,  either 
by  a  camp  fire  in  tbe  yard  or  by  smokers;  that  the  engine  was 
so  constructed  that  it  could  not  have  set  the  fire.  And  that 
it  was  for  the  jury  to  determine  from  all  the  evidence  whether 
the  fire  was  caused  by  sparks  from  the  defendant's  locomotive, 
or  from  some  other  cause.  It  then  added,  "Of  course,  if  the 
fire  started  inside  the  barn,  it  would  have  been  impossible  foi 
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it  to  have  been  caused  by  sparks  emitted  from  the  defend- 
ant's locomotive."  This  statement  is  assigned  as  error,  be- 
cause there  was  evidence  of  the  cracks  in  the  side  of  the  barn, 
through  which  sparks  from  the  engine  might  have  flown  into 
the  hay,  and  thus  have  set  the  fire  within  the  barn.  But  all 
the  questions  of  fact,  including  this  one,  were  submitted 
to  the  jury  by  the  charge.  The  declaration  of  the  court  here 
challenged  was  nothing  more  than  its  expression  of  opinion 
upon  a  question  of  fact  which  the  jury  was  permitted  to 
determine.  No  rule  of  law  was  incorrectly  stated,  or  stated 
at  all,  in  this  portion  of  the  instructions.  And  the  opinion 
of  the  trial  court  upon  matters  of  fact  which  are  ultimately 
submitted  to  the  jury  is  not  reviewable  on  error,  so  long  as  no 
rule  of  law  is  incorrectly  stated  therein.  Lovejoy  v.  U.  S., 
128  U.  S.  171,  173,  9  Sup.  Ct.  57,  32  L.  Ed.  389;  Rucker  v. 
Wheeler,  127  U.  S.  85,  93,  S  Sup.  Ct.  1142,  32  L.  Ed.  102; 
Railroad  Co.  v.  Putnam,  118  U.  S.  545.  553,  7  Sup.  Ct.  1,  30 
L.  Ed.  257;  Railroad  Co.  v.  Vickers,  122  U.  S.  360,  7  Sup. 
Ct  1216,  30  L.  Ed.  1161 ;  United  States  v.  Philadelphia  &  R. 
R.  Co.,  123  U.  S.  113,  114,  8  Sup.  Ct.  77.  31  L.  Ed.  138. 

There  is  another  reason  why  this  judgment  ought  not  to  be 
reversed  upon  this  specification  of  error.  It  is  that  this 
objection  rests  upon  a  different  theory  from  that  upon  which 
the  plaintiffs  evidently  tried  their  case.  The  court  charged 
the  jury  that  their  evidence  tended  to  show  that  the  fire  was 
set  on  the  roof  of  the  barn,  and  that  the  defendant's  evidence 
tended  to  show  that  it  was  set  inside  the  barn.  No  exception 
was  taken  to  this  portion  of  the  charge.  That  part  of  the  evi- 
dence which  appears  in  the  bill  of  exceptions  sustains  it.  In 
this  way  it  becomes  plain  that  at  the  trial  one  of  the  main 
issues  between  the  parties,  if  not  the  crucial  issue,  was 
whether  the  fire  was  set  on  the  outside  or  in  the  inside  of 
the  barn.  It  is  evident  that  both  parties  tried  the  case  on  the 
theory  that,  if  the  fire  was  set  on  toe  roof  of  the  barn,  the 
defendant  might  be  liable  for  it,  while,  if  it  was  set  within 
the  barn,  it  was  exempt  from  responsibility.  The  court 
charged  the  jury  in  accordance  with  this  theory,  and  it 
undoubtedly  made  the  remark  that,  if  the  fire  started  inside 
the  barn,  it  could  not  have  been  set  by  sparks  from  the  toco- 
motive,  because  it  was  imbued  with  the  contentions  of  the 
parties  that  the  defendant  was  liable  for  the  fire  if  set  on  the 
outside,  and  that  it  was  not  responsible  for  the  fire  if  set  on 
the  inside  of  the  barn.  It  is  too  late  for  the  plaintiffs,  after 
the  trial  of  the  case  upon  this  theory,  to  challenge  in  the 
appellate  court  the  ground  upon  which  they  sought  a  recovery, 
and  to  insist  that  the  defendant  was  liable  for  a  fire  set  within 
the  barn,  because  in  the  trial  of  the  real  issue  which  they  pre- 
sented some  testimony  crept  into  the  record,  npon  which  they 
asked  no  instruction,  and  to  which  they  do  not  seem  to  have 
called  the  attention  of  the  court  at  the  trial,  which  might 
have  warranted  a  recovery  on  account  of  a  fire  set  within  the 
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barn.  One  may  not  try  a  case  upon  one  theory,  and  then 
reverse  the  judgment  against  him  in  the  appellate  court  upon 
another  and  inconsistent  theory,  which  was  not  presented, 
urged,  or  tried  in  the  .court  below.  Insurance  Co.  v. 
Frederick,  58  Fed.  144,  149,  7  C.  C.  A.  122,  127,  128,  19  U. 
S.  App.  24.  34;  Walker  v.  Collins,  59  Fed.  70,  72.  8  C.  C.  A 
i>  3.  4.  19  U.  S.  App.  307,  311.  312;  Speer  v.  Board,  32  C.  C. 
A.  101,  88  Fed.  749,  753;  Burbank  v.  Bigelow,  154  U.  S.  558, 
14  Sap.  Ct.  1 163,  19  L.  Ed.  51;  Railroad  Co.  v.  Estill,  147 
U.  S.  591,  13  Sup.  Ct.  444,  37  L.  Ed.  292;  Home  v.  George 
H.  Hammond  Co.,  18  C.  C.  A.  54,  71  Fed.  314. 

Complaint  is  also  made  of  these  portions  of  the  charge: 

"There  was  also  evidence  introduced  tending  to  show  that 
young  man  Best,  who  was  in  charge  of  tbe  stable,  smoked  a 
cigar,  which  is  claimed  to  have  been  thrown  away  by  him 
carelessly,  and  caused  the  fire  which  burned  the  stable,  and 
afterwards  the  cotton.  *  *  *  There  was  also  evidence 
tending  to  show  that  a  young  man  by  the  name  of  Davidson 
spent  the  night  with  yoang  man  Best  at  the  stable,  and  that 
he  smoked  cigarettes  there,  which  might  have  caused  the 
fire." 

There  was  testimony  that  Best  smoked  a  cigar,  and  that 
Davidson  smoked  cigarettes.  But  it  is  claimed  that  these 
portions  of  the  charge  were  erroneous,  because  that  testimony 
was  insufficient  to  warrant  the  conclusion  that  tbe  fire  conld 
have  resulted  from  these  acts.  The  question  of  law,  whether 
or  not  this  testimony  was  sufficient  to  warrant  a  finding  that 
the  fire  was  set  by  the  cigar  or  cigarettes,  was  not  presented 
to  the  court  below  by  any  request  to  withdraw  this  testimony 
from  the  jury.  Consequently  it  is  not  here  for  our  considera- 
tion. The  portions  of  the  charge  of  the  court  excepted  to  are 
mere  statements  of  fact,  which  are  not  reviewable  in  this 
court,  for  the  reasons  which  have  already  been  stated. 

There  is  another  reason  why  these  portions  of  the  charge 
cannot  be  considered  in  this  case,  and  that  is  that  the  bill  of 
exceptions  does  not  show  that  all  the  testimony  relative  to 
the  smoking  of  the  cigars  and  cigarettes  is  presented  in  the 
record.  The  legal  presumption  is  that  there  was  evidence 
sufficient  to  warrant  the  submission  of  the  questions  which 
the  court  presented  to  tbe  jury.  Tbe  only  way  the  plaintiffs 
conld  have  overcome  this  presumption  was  to  present  all  the 
evidence  relating  to  this  matter,  with  a  certificate  of  the  judge 
below  to  the  effect  that  the  bill  of  exceptions  contained  all 
the  testimony  upon  this  subject.  This  they  have  not  done, 
and  consequently  they  have  failed  to  overcome  tbe  presump- 
tion that  the  charge  of  the  court  was  right.  U.  S.  v.  Patrick, 
73  Fed.  800,  806,  20  C.  C.  A  ii,  17,  36  U.  S.  App.  645,  656; 
Railroad  Co.  v.  Price,  97  Fed.  423,  434,  38  C.  C.  A.  239,  25a 

3.  It  is  assigned  as  error  that  the  court  refused  to  charge 
that  when  the  wind  blew  in  a  dry  time  in  such  a  way  as  to 
carry  sparks  emitted  from  a  smokestack  away  from  the  rail- 
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road,  toward  an  inflammable  building,  greater  diligence  was 
required  of  the  railway  company  than  would  be  required  on 
ordinary  occasions.  The  statement  contained  in  this  request 
is  the  truth,  and  there  would  have  been  no  error  in  stating  it  to 
the  jury.  Railroad  Co.  v.  Richardson,  91  U.  S.  454,  ^70,  23  L. 
Ed.  356;  Railway  Co.  v.  Kellogg,  04  U.  S.  469,  472,  24  L.  Ed. 
256,  But  it  was  not  reversible  error  to  refuse  to  submit  it. 
Instructions  to  the  jury  are  for  the  purpose  of  informing  them 
upon  subjects  with  which  they  are  not  perfectly  familiar. 
No  rational  man  is  ignorant  of  the  fact  that  greater  care  is 
required  in  handling  fire  on  a  windy  day,  in  the  presence  of 
inflammable  material,  than  in  a  quiet  time,  in  a  moist  place,  or 
on  ordinary  occasions.  The  court  charged  the  jury  that  they 
might,  in  their  discretion,  allow  interest  upon  the  amount  paid 
by  the  insurance  companies  for  this  loss  if  they  found  in  their 
favor.  It  would  not  have  been  error  for  the  judge  to  have 
submitted  to  them  the  multiplication  table,  to  enable  them 
to  compute  this  interest.  Nor  would  it  have  been  error  to 
refuse  to  submit  that  table,  because  the  legal  presumption  is 
that  the  jury  was  not  ignorant  of  it.  The  court  instructed 
the  jury  that  it  was  the  duty  of  the  railway  company  to  exer- 
cise reasonable  care  in  the  operation  of  its  railroad  and 
engines.  The  legal  presumption  was  that  every  juror  knew 
that  it  was  reasonable  to  use  more  care  in  a  dry  time,  in  the 
presence  of  inflammable  materials,  than  on  ordinary 
occasions.  This  fact  was  a  part  of  the  common  knowledge 
and  experience  of  mankind,  and  it  is  not  error  to  refuse  to 
insert  in  a  charge  to  a  jury  truisms  which  are  a  part  of  the 
common  knowledge  and  experience  of  all  men  who  have 
arrived  at  years  of  discretion. 

Complaint  is  also  made  of  the  refusal  to  charge  that  where 
an  engine  emits  sparks  of  a  large  and  unusual  size,  or  where 
sparks  are  thrown  to  a  great  height  or  far  from  the  track,  it 
may  be  inferred  that  the  engine  is  not  provided  with  a  proper 
Spark  arrester.  There  was,  however,  no  error  in  the  refusal 
to  give  this  instruction,  because  it  was  fairly  covered  by  the 
general  charge.  There  was  evidence  in  the  case  that  sparks 
escaped  from  this  engine  of  sufficient  size  and  life  to  ignite 
the  barn.  There  was  testimony  that,  if  the  spark  arrester 
was  in  proper  condition,  no  such  sparks  could  have  escaped. 
There  was  testimony  that  it  was  in  this  condition  on  the  night 
of  the  fire.  The  court  stated  the  tendency  of  all  this  evidence 
to  the  jury,  and  then  told  them  that  it  was  a  question  for  them 
to  determine  whether  or  not  sparks  escaped  from  this  engine, 
which  set  the  barn  on  fire.  The  logical  and  inevitable  con- 
clusion which  every  judge  who  has  read,  and  every  juror  who 
beard,  this  charge,  must  have  reached,  is  that  the  emission  of 
sparks  of  a  large  and  unusual  size  from  the  engine  warranted 
the  inference  that  it  was  not  provided  with  a  proper  spark 
arrester.  Where  a  rule  of  law  stated  in  a  requested  instruc- 
tion is  fairly  submitted  to  the  jury  in  the  general  charge,  it  is 
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set  on  fire  by  sparks  from  one  of  the  defendant's  engines, 
it  was  done  by  engine  No.  577.  The  consideration  of 
this  question  of  fact  is,  however,  foreclosed  by  the  bill  of 
exceptions,  which  in  one  place  states  that  the  defendant 
introduced  evidence  tending  to  show  "that  there  was  no 
other  engine  there,  and  that,  if  the  fire  was  set  out,  it  was 
set  out  by  a  spark  from  engine  No.  5/7-  This  fact  was 
not  controverted  by  the  evidence,  nor  denied," — and  in 
another  place,  where  the  evidence  under  consideration  was 
offered,  recites  that  this  "evidence  was  excluded  by  the  court 
upon  the  ground  that  it  being  conceded  in  this  case  that,  if 
the  fire  was  caused  by  sparks  from  one  of  defendant's  engines, 
it  was  caused  by  engine  No.  577,  such  evidence  as  is  offered 
would  only  be  admissible  if  it  could  be  shown  that  these 
engines  were  of  a  like  kind,  and  had  the  same  kind  of  a  spark 
arrester,  and  were  in  the  same  condition  that  engine  577  was 
at  the  time  of  the  fire."  The  evidence  upon  this  subject  is 
not  before  us  for  consideration.  This  issue  is  concluded  by 
these  recitals,  and  this  case  must  be  considered  and  decided 
npon  the  recorded  fact  that  engine  No.  577  was  the  only  one 
which  could  have  set  the  fire  of  which  the  plaintiffs  complain. 
This  brings  us  to  the  question  whether  or  not  after  it  was 
established  that  the  only  engine  which  could  have  set  the 
fire  was  engine  No.  577,  and  after  its  spark  arrester,  in  the 
same  condition  as  when  the  fire  was  set,  and  without  holes 
punched  in  it,  was  in  evidence,  it  was  competent  to  introduce 
testimony  that  other  engines  of  the  defendant  threw  igniting 
sparks  at  other  times  and  places,  and  that  their  engineers 
were  in  the  habit  of  making  holes  in  their  spark  arresters.  In 
support  of  the  position  that  this  evidence  should  have  been 
received,  counsel  cite  a  large  number  of  cases  which  recite 
the  remark  of  the  supreme  court  in  Railroad  Co.  v.  Richard- 
son, 91  U.  S.  478,  23  L.  Ed.  356,  that  "such  evidence  has,  we 
think,  been  generally  held  admissible  as  tending  to  prove 
'the  possibility,  and  a  consequent  probability,  that  some 
locomotive  caused  the  fire,  and  as  tending  to  show  a  negligent 
habit  of  the  officers  and  agents  of  the  railroad  company." 
But  we  are  not  concerned  in  this  case  with  the  rule  announced 
in  the  Richardson  Case.  That  rule  is  that,  where  the  engine 
which  could  have  set  the  fire  is  unknown,  it  is  competent  to 
show,  not  that  other  engines  of  the  defendant  sometimes  set 
fires,  but  that  some  of  the  engines  of  the  defendant  set  such 
fires.  The  reason  of  this  rule  is  that,  when  it  is  uncertain 
which  engine  caused  the  fire,  evidence  generally  that  the 
engines  of  the  defendant  set  other  fires  before  and  after  that 
which  is  the  subject  of  the  litigation  has  some  tendency  to 
prove  that  the  latter  fire  was  set  by  some  unknown  engine  of 
the  company,  and  that  its  servants  are  habitually  negligent  in 
caring  for  or  operating  their  locomotives.  There  is  plausi- 
bility in  this  theory,  because,  where  the  engine  charged  is 
unknown,  it  may  be  that  this  unknown  engine  was  one  of 
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those  which  set  fires  at  other  places  and  times;  and  the  fact 
that  the  engines  of  the  defendant  set  out  such  fires  becomes  in 
this  way  testimony  from  which  the  jury  may  reasonably 
infer  that  the  fire  under  consideration  was  set  by  some  engine 
of  the  defendant.  When,  however,  it  is  conceded  or  estab- 
lished beyond  dispute,  as  in  this  case,  that  there  was  only  one 
engine  which  could  possibly  have  set  the  fire,  and  its  spark 
arrester  is  produced,  without  any  holes  punched  in  it,  and 
proved  to  be  in  the  same  condition  in  which  it  was  at  the  time 
of  the  fire,  it  is  difficult  to  perceive  how  the  testimony  that 
other  engines  threw  sparks,  or  that  the  engineers  of  the 
defendant  were  in  the  habit  of  punching  holes  in  the  spark 
arresters  of  engines,  could  have  had  any  tendency  to  show 
that  the  fire  in  question  was  set  out  by  the  identified  engine. 
The  only  question  at  issne  was  whether  or  not  engine  No.  577 
set  the  fire.  If  the  offer  of  counsel  had  been  to  show  that 
some  of  the  engines  of  the  defendant  set  fires  at  other  times 
and  places,  it  might  have  formed  the  basis  for  a  more  plausi- 
ble argument,  because  it  might  have  been  said  that  engine 
No.  577  might  have  been  one  of  the  engines  which  set  fires 
at  other  times.  This,  however,  was  not  their  offer.  Their 
proposal  was  to  prove  that  other  engines  threw  sparks  suffi- 
ciently large  and  live  to  set  fires.  They  did  not  offer  to  show 
that  sncb  engines  were  constructed  in  the  same  way  or  were 
in  the  same  condition  as  the  locomotive  which  alone  conld 
have  set  the  fire.  How  this  testimony  could  have  had  any 
tendency  to  lead  a  rational  mind  to  the  belief  that  engine  No. 
577  was  the  cause  of  this  fire,  passes  our  understanding. 
Neither  the  fact  that  other  engines  set  fires,  nor  the  fact  that 
they  threw  sparks,  nor  the  fact  that  their  operators  were  in 
the  habit  of  negligently  constructing,  repairing,  or  caring  for 
them,  had  any  logical  or  rational  tendency  to  show  that  the 
engine  here  in  question  either  set  the  fire,  threw  the  sparks, 
or  was  negligently  cared  for  or  operated,  because  there  was 
better  and  conclusive  evidence  upon  all  these  questions, — the 
evidence  of  its  actual  construction  and  condition,  and  of  the 
method  in  which  it  was  actually  operated  at  the  time  when 
the  fire  occurred.  Nor  was  the  testimony  that  it  was  the 
habit  of  the  servants  of  the  defendant  to  punch  holes  in  the 
spark  arresters  more  competent  or  persuasive.  The  spark 
arrester  of  engine  No.  577,  according  to  the  recital  of  the  bill 
of  exceptions,  was  before  the  court  in  the  same  condition  in 
which  it  existed  when  the  fire  was  set,  and  no  holes  had  been 
punched  in  it.  In  the  presence  of  this  evidence,  proof  of  the 
habit  of  engineers  to  punch  boles  bad  no  tendency  to  show 
that  such  holes  were  made  in  the  spark  arrester  of  this  engine, 
because  higher  and  better  evidence  bad  demonstrated  the  fact 
that  no  such  holes  had  been  made.  The  true  rule  upon  this 
subject  is  that,  in  an  action  against  a  railway  company  for 
setting  a  fire  by  means  of  defects  in  the  condition  or  operation 
of  an  engine,  it  is  competent,  where  the  engine  that  might 
2KK  R-29 
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(Supreme  Court  of  Utah,  March  31,  igoi.) 

[68  Pac.  Rep.  413.] 

Flra  Set  by  Locomotive— Prima  Facie  Case-  -Negligence — Question  for 
Jury.* 

Plaintiff  showed  that  he  was  damaged  by  a  fire  from  the  sparks  of  an 
engine,  and  thus  established  a  prima  facie  case  of  Degligence  on  defend- 
ant's part.  He  also  introduced  other  evidence  as  to  defendant's  negli- 
gence. Defendant  showed  that  the  engine  was  carefully  managed,  and 
was  provided  with  the  best  mechanical  contrivances:  held,  that  the 
question  of  defendant's  negligence  was  for  the  jury. 
Same — Same — Instructions. 

Where  the  court  instructed  the  jury  that,  before  they  could  find  a 
verdict  against  defendant,  they  must  believe  that  defendant  was  guilty 
of  negligence  proximately  contributing  to  the  fire,  and  that  defendant 
negligently  managed  the  engines,  a  verdict  for  the  plaintiff  will  not  be 
disturbed,  as  contrary  to  the  charge,  where  there  was  evidence  showing 
negligence. 

Appeal  from  district  court,  Davis  county;  H.  H,  Rolapp, 
Judge. 

Action  by  John  Preece  against  the  Rio  Grande  Western 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Bennett,  Sutherland,  Van  Cott  &  Allison,  for  appellant. 

David  Evans,  P.  C.  Evans,  and  A:  G.  Horn,  for  respondent. 

BA5KIN,  J.  The  complaint  alleges  "that  on  or  about  the 
10th  day  of  September,  A.  D.  1900,  the  said  defendant  operated 
and  ran  along  its  track  a  locomotive  engine  and  train  of  cars 
in  said  county  so  carelessly  and  negligently  that,  in  passing 
near  the  said  barn  and  hay  aforesaid,  it  permitted  burning 
sparks,  cinders,  and  coals  to  escape  from  said  engine,  which 
communicated  fire  to  the  barn  and 'hay  of  said  plaintiff,  so 
situated  in  said  conntv,  thereby,  and  by  reason  of  which,  and 
by  reason  of  said  engine  being  so  constructed  and  disordered 
that  sparks  and  coals  of  fire  were  emitted  therefrom,  the  said 
barn  and  hay  of  the  said  plaintiff  were  consumed  by  fire  and 
totally  destroyed,  to  the  damage  of  the  plaintiff  in  the  sum  of 
two  thousand  ($2,000)  dollars."  The  answer  is  a  general 
denial.  The  jury  found  for  the  plaintiff,  and  judgment  was 
rendered  against  the  defendant,  from  which  it  appeals. 

1.  The  appellant  contends  that  the  plaintiff's  evidence 
simply  made  nut  a  prima  facie  case,  which  was  overcome  by 
evidence  introduced  by  defendant  which  was  not  contradicted, 
and  showed  that  the  defendant's  engine  was  provided  with 
the  best  mechanical  contrivances  and  was  carefully  managed, 
and  that  therefore  no  issue  of  fact  was  presented  for  the  jury 
to  pass  upon,  and  that  the  judgment  is  unsupported  by 
evidence.      Appellant's    counsel    cite,   as    supporting    this 
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contention,  many  cases,  among  which  is  Kelsey  v.  Rail- 
way Co.  (S.  D.)  45  N.  W.  204,  207,  43  Am.  &  Eng. 
R.  Cas.  43-  Id  the  opinion  delivered  in  that  case  it  is 
said:  "Recognizing  this  rule,  the  defendant  in  the  trial 
of  this  cause  below  assumed  this  burden  of  proof  after  the 
plaintiff  had  rested,  and  introduced  testimony  to  prove  that 
the  engine  from  which  the  fire  was  supposed  to  have  origi- 
nated was  run  with  care,  and  was  under  the  management  of 
skilled  and  experienced,  operatives,  and  that  it  was  supplied 
with  all  modern  appliances  and  appurtenances  to  prevent  the 
escape  of  sparks  or  fire,  and  was  properly  constructed. 
Upon  these  facts  there  seems  to  have  been  no  dispute.  The 
plaintiff,  by  proving  that  the  defendant's  locomotive  engine 
had  set  fire  to  dry  grass  or  other  combustible  matter  along 
its  roadbed,  made  a  prima  facie  case  of  negligence;  and,  had 
defendant  failed  to  introduce  any  proof,  the  plaintiff  would 
have  been  entitled  to  a  verdict  in  his  favor,  under  the  direc- 
tion of  the  court.  But  the  defendant  did  introduce  its  em- 
ployees who  were  engaged  in  running  the  train  at  the  time, 
and  the  master  mechanic  having  charge  of  the  repairs  of  the 
engine  of  the  road  for  that  division,  who  testified  that  this 
particular  engine  was  in  good  order,  and  had  the  modern 
appliances  attached  to  it  to  prevent  the  emission  of  sparks 
and  the  dropping  of  live  coals  of  fire,  and  that  the  engine  was 
run  with  the  usual  care  and  caution  at  the  time  the  fire 
started.  This  evidence  rebutted  the  presumption  raised  by 
the  plaintiffs  proof,  and,  had  there  been  no  other  evidence 
of  negligence,  the  defendant  would  have  been  entitled  to  a 
verdict  from  the  jury  under  the  direction  of  the  court. ' '  There 
was,  however,  other  evidence  of  negligence,  and  the  judgment 
in  favor  of  the  plaintiff  was  affirmed.  The  other  cases  cited  by 
appellant's  counsel  hold  the  same  way.  Under  the  doctrine 
held  by  those  cases,  the  question  of  negligence  becomes  a 
matter  of  law,  and  is  excluded  from  the  consideration  of  the 
jury  only  when  the  prima  facie  case  of  the  plaintiff  rests  alone 
on  the  presumption  of  negligence  which  the  law  implies  from 
the  roof  that  the  fire  was  started  by  the  defendant's  engine, 
and  that  presumption  has  been  overcome  by  undisputed  evi- 
dence of  the  defendant  showing  that  the  engine  was  provided 
with  proper  mechanical  contrivances,  and  was  carefully  man- 
aged. Under  the  authority  of  those  cases,  when  there  is 
other  evidence  of  negligence  than  that  upon  which  such  prima 
facie  case  rests,  the  question  is  one  for  the  jury,  and  not  for 
the  court  In  the  case  at  bar  the  plaintiff  did  not  rely  solely 
on  the  evidence  which  showed  that  the  fire  was  started  by  the 
defendant's  engine,  but  introduced  other  evidence  which 
tended  to  prove  the  defendant's  alleged  negligence.  The 
case  was  therefore  properly  submitted  to  the  jury. 

2.  The  remaining  assignment  of  error  presented  in  appel- 
lant's brief  is  that  "the  jury  disregarded  the  instructions 
of  the  court  in  returning  a  verdict  against  the  appellant  under 
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the  evidence  introduced."  In  the  seventh  instruction  given, 
the  court  charged  the  jury  that:  "Before  you  can  find  a 
verdict  against  the  defendant,  you  must  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  was  frailty  of 
negligence  proximately  contributing  to  the  fire ;  and,  before 
you  can  so  find,  you  must  believe  from  the  evidence  that  the 
defendant  negligently  and  carelessly  ran  and  managed  the 
train  in  question."  In  view  of  this  instruction,  and  the  fact 
that  there  was  evidence  which  tended  to  prove  the  defend- 
ant's negligence,  this  assignment  of  error  is  not  tenable. 

The  judgment  is  affirmed,  with  costs. 

BARTCH,  J.,  concurs.     MINER,  C.  J.,  concurs  in  result 


International  &  G.  N.  R.  Co.  *.  Morgan. 

(Court  of  Civil  Appeals  of  Texas,  March  ro,  igo».\ 

[67  S.  W.  Rep.  425.] 

Hailroads— Damages  by  Fire—  Negl i gen ce— Evidence—  Sufficiency.* 

A  fire,  which  destroyed  plaintiff's  wood  adjacent  to  a  railroad  com- 
pany'* right  of  way,  was  discovered  at  3  p.  ra.,  and  it  did  not  originate 
on  the  right  of  way.  No  engine  passed  the  premises  after  11:50  a.  m. 
on  the  day  of  the  fire.  The  engines  which  did  pass  were  equipped  with 
the  most  approved  spark  arresters.  Plaintiff's  premises  were  covered 
with  dry  grass,  and  the  wind  waa  blowing  shortly  before  the  fire  was 
discovered.  Plaintiff's  tenant  had  been  burning  brush  on  the  premises 
on  the  day  of  the  fire  :  held  insufficient  to  sustain  a  finding  that  the 
fire  was  communicated  by  sparks  from  the  company's  engines. 

Appeal  from  Gregg  county  court;  J.  T.  Smith,  Judge. 

Action  by  C.  C.  Morgan  against  the  International  &  Great 
Northern  Railroad  Company.  There  was  a  judgment  in  favor 
of  plaintiff,  and  defendant  appeals.     Reversed. 

Young  &  Stincbcomb,  for  appellant. 

R  B.  Levy,  for  appellee. 

PLEASANTS,  J.  Appellee  brought  this  suit  to  recover  of 
appellant  the  value  of  182  cords  of  wood  owned  by  appellee, 
and  alleged  to  have  been  destroyed  by  a  fire  negligently  set 
out  by  appellant.  The  defendant  answered  by  special  excep- 
tions and  general  denial  and  by  special  pleas,  in  which  it 
averred:  (1)  That  if  the  fire  which  consumed  plaintiff 's  wood 
was  set  out  by  sparks  thrown  by  one  of  defendant's  engines, 
same  was  not  due  to  any  negligence  on  the  part  of  appellant, 
because  its  said  engine  was  equipped  with  the  best  appliances 
for  arresting  the  escape  of  sparks,  and  was  in  good  repair, 
and  carefully  and  skillfully  operated  by  its  employees;  (a)  that 
plaintiff's  wood  was  burned  by  fire  which  was  communicated 
from  a  fire  which  bad  been  burning  for  some  time  upon  plain- 

•As  to  what  is  sufficient  evidence  that  a  fire  waa  set  by  a  locomotive, 
aee  generally,  note,  IS  Am.  &  Eng.  R.  Cas.,  N.  S.,  518  et  aeq. ;  13  Am. 
A  Eng.  Enc.  Law  (2d  Ed.)  510  et  aeq.  ;  5  Rap.  &  Mack's  Dig.  921  et  aeq. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        463 

International  &  G.  N.  R.  Co.  V,  Morgan 

tiff's  land,  and  over  which  defendant  had  no  control;  and 
(3)  that  plaintiff  was  guilty  of  contributory  negligence  in  allow- 
ing dry  grass  and  other  combustible  material  to  accumulate 
and  remain  on  his  land  adjoining  defendant's  right  of  way. 
The  trial  of  the  case  in  the  court  below  by  a  jury  resulted  in 
a  verdict  and  judgment  for  plaintiff  for  $161.70,  from  which 
judgment  this  appeal  is  prosecuted.  Succinctly  stated,  all  of 
the  evidence  in  the  case  bearing  upon  the  question  of  the 
origin  of  the  fire  is  as  follows:  Plaintiff  testified  that  his 
wood  was  burned  on  the  28th  of  August,  1899,  in  a  fire  which 
occurred  on  his  farm,  situated  about  li  miles  from  the  town 
of  Longview,  and  adjoining  the  right  of  way  of  appellant 
company.  He  was  having  the  timber  cut  off  his  land,  and  as 
it  was  cut  it  was  made  into  marketable  wood,  and  corded  to 
dry,  the  limbs  and  brush  from  the  trees  being  left  on  the 
ground  where  they  were  cut  off.  He  saw  the  wood  the  day 
before  it  was  burned.  The  weather  at  that  time  was  unprec- 
edented^ warin  and  dry.  He  went  over  the  defendant's  right 
of  way  that  day,  and  noticed  that  it  was  covered  with  a  thick 
coat  of  grass,  which  was  dry  and  combustible.  This  grass 
extended  from  the  edge  of  the  ties  on  the  roadbed  to  the  edge 
of  a  fire  ditch,  which  was  along  the  outer  edge  of  the  right 
of  way.  This  fire  ditch  was  made  by  the  section  bands  about 
two  weeks  before  the  fire,  and  was  only  a  space  of  about  20- 
inches  wide  running  along  the  right  of  way  next  to  plaintiff's 
fence,  from  which  the  grass  had  been  scraped.  He  did  not 
see  hit  wood  while  it  was  burning,  and  did  not  know  bow  the 
fire  originated.  On  the  day  after  the  fire  he  found  where 
some  brash  piles  had  been  burned  on  the  northeast  corner  of 
the  land  on  which  the  wood  had  been  corded.  A  ring  or  circle 
had  been  made  around  the  brush  piles,  and  the  fire  had  not 
burned  to  this  ring  except  on  the  north  side.  The  defendant's 
right  of  way  was  burned  off,  and  witness  examined  the  trees 
standing  on  the  ground,  and  found  that  they  had  been  scorched 
by  fire  more  on  the  side  next  to  the  railroad.  A.  C.  Tones 
testified  for  plaintiff  that  be  was  a  tenant  on  plaintiff's  farm; 
that  on  August  28,  1899,  about  8  o'clock  a.  m.,  he  set  fire  to 
several  piles  of  brush  for  the  purpose  of  making  a  clearing  to 
build  a  house;  that  he  remained  around  these  fires  until  about 
12  o'clock,  and  then  threw  all  the  burned  ends  of  the  brush 
together,  and  scraped  a  space  of  about  18  or  20  inches  around 
the  brush  heaps,  and  went  to  dinner.  He  returned  about  1 
o'clock,  and  saw  that  the  brush  had  all  burned  down,  and 
nothing  was  left  of  the  fire  but  coals  and  embers.  He  then 
went  to  the  bottom  about  two  miles  off,  and  returned  about 
3  o'clock,  when  he  found  plaintiff's  wood  burning.  The  space 
he  had  cleared  around  the  brush  piles  was  still  intact,  and  the 
main  fire  had  not  burned  up  to  it,  except  upon  the  north  side. 
The  railroad  track  at  this  point  runs  northeast  and  southwest, 
and  the  fire  occurred  on  the  east  side  of  the  track.  The  wind 
at  the  time  was  shifting,  which  was  caused,  as  witness  sup-. 
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posed,  by  the  heat  from  the  fire.  He  could  not  tell  where  the 
fire  originated  that  burned  the  wood.  There  was  stabble  and 
dry  grass  upon  the  right  of  way  and  also  upon  plaintiff's  land. 
There  was  a  fire  ditch  along  the  edge  of  the  right  of  way 
about  two  feet  wide,  made  by  the  section  hands.  This  space 
was  cut  clean.  The  wood  which  was  burned  was  in  the  same 
inclosure  in  which  witness  had  burned  the  brash  piles.  C.  W. 
Lawrence  testified  for  plaintiff  that  he  was  on  plaintiff's 
premises  after  the  wood  was  burned,  and  did  not  see  what 
caused  the  fire.  He  saw  where  the  brush  piles  had  been 
burned,  and  the  main  fire  only  burned  up  to  these  piles  on 
the  north  side.  Joe  Culver  testified  for  defendant  that  he 
passed  plaintiff's  premises  about  i  o'clock  on  the  day  of  the 
fire,  and  got  down  and  lighted  a  cigar  at  one  of  the  brash 
piles.  There  had  been  several  piles  of  brush  burned,  bat  the 
fire  had  died  down  to  smoking  coals  and  embers.  The  wind 
was  blowing  at  the  time,  and  witness  saw  it  blow  some  of  the 
ashes  off  the  coals.  He  could  see  over  plaintiff's  land,  and 
also  over  the  right  of  way.  At  this  time  there  was  no  fire 
anywhere  except  where  the  brash  piles  had  been  burned. 
There  was  no  smoke  arising  at  this  time  anywhere  on  plain- 
tiff's land  or  on  the  right  of  way.  He  left  plaintiff's  premises, 
and  went  to  Mrs.  Palmer's  about  a  quarter  of  a  mile  away, 
and  about  %  o'clock  saw  smoke  arising  from  the  direction  of 
plaintiff's  place.  Alex  Freeman  testified  for  defendant  that 
be  was  at  plaintiff's  place  while  the  wood  was  burning.  He 
got  there  between  3  and  4  o'clock.  When  he  got  there  the 
fire  was  spread  out  over  one-half  of  plaintiff's  land,  and  the 
wood  was  burning  up.  At  this  time  the  grass  was  burning 
towards  the  track,  and  it  then  shifted,  and  burned  parallel 
with  the  track.  The  fire  was  confined  entirely  to  plaintiff's 
land.  There  was  no  fire  upon  the  right  of  way  at  this  time, 
nor  was  any  smoke  arising  from  it.  The  trees  on  plaintiff's 
land  were  burned  all  around,  and  it  was  impossible  to  tell  on 
which  side,  if  any,  they  were  burned  the  most.  Defendant 
showed  that  only  two  of  its  engines  passed  plaintiff's  place 
on  the  day  of  the  fire, — one  at  11  :as  a.  m.,  and  the  other  at 
11:45  or  11:50  a.  m.  The  engineer  upon  each  of  these  engines 
testified  that  his  engine  was  properly  equipped  with  the  best 
spark-arresting  appliances,  and  was  in  good  repair,  and  care- 
fully and  properly  operated,  and  that  no  sparks  were  emitted 
by  the  engines  when  passing  plaintiff's  premises.  Neither  of 
these  witnesses  saw  any  fire  when  they  passed  plaintiff's  place, 
except  the  burning  brush  piles.  The  smoke  from  the  burning 
brush  piles  blew  toward  the  railroad  and  into  the  cabs  in  which 
the  witnesses  were  riding.  F.  Huffsmith,  defendant's  superin- 
tendent of  locomotive  power  and  rolling  stock,  testified  that 
both  of  the  engines  that  passed  plaintiff's  place  on  the  day 
of  the  fire  were  equipped  with  the  most  approved  appliances 
for  arresting  the  escape  of  sparks,  and  such  appliances  were 
on  said  date  in  good  repair. 
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This  evidence  not  only  fails  to  show  that  the  fire  which 
consumed  appellee's  property  was  caused  by  the  negligence 
of  the  appellant,  but  is  wholly  insufficient  to  support  the  find- 
ing that  the  fire  was  set  out  by  the  sparks  thrown  by  one  of 
appellant's  engines.  No  engine  of  appellant  passed  appellee's 
premises  after  11:50  a.  m.  on  the  day  of  the  fire.  The  fire 
was  not  discovered  until  3  o'clock  p.  m.  and  did  not  originate 
on  appellant's  right  of  way.  Appellee's  premises  were  covered 
with  dry  grass  and  other  combustible  material,  and  the  wind 
was  blowing  shortly  before  and  at  the  time  the  fire  was  dis- 
covered. These  facts  are  undisputed,  and,  without  taking 
into  consideration  the  further  fact  that  the  origin  of  the  fire 
can  be  reasonably  accounted  for  as  having  been  communicated 
from  the  brush-heap  fire  made  by  appellee's  tenant  for  the 
purpose  of  clearing  the  land,  we  think  that  the  only  reasonable 
conclusion  to  be  drawn  from  such  facts  is  that  the  fire  was 
not  set  out  by  appellant.  It  seems  not  only  improbable,  bat 
impossible,  that  in  the  condition  in  which  appellee's  premises 
are  shown  to  have  been,  a  spark  from  the  engine  could  have 
set  fire  to  the  grass  at  11  :;o  a.  m.,  and  the  fire  thus  ignited 
should  have  made  such  little  progress  as  not  to  have  been  dis- 
covered until  3  o'clock  p.  m.  Appellee's  witness  Jones  and 
the  witness  Culver  both  testify  that  they  were  on  the  premises 
about  1  o'clock,  and  saw  no  fire  or  smoke  anywhere  except  at 
the  burning  brush  heaps.  Until  appellee  established  by  a 
preponderance  of  the  evidence  that  the  fire  was  set  out  by 
appellant,  it  did  not  devolve  upon  appellant  to  show  that  it 
was  not  guilty  of  negligence;  and  the  fact  that  appellant  neg- 
ligently allowed  dry  grass  to  accumulate  upon  its  right  of  way 
is  absolutely  immaterial,  since  the  undisputed  evidence  shows 
that  the  fire  did  not  originate  on  the  right  of  way.  In  oar 
opinion,  there  is  not  a  scintilla  of  evidence  in  this  record  to 
support  the  verdict  of  the  jury,  and  the  judgment  of  the  court 
below  should  be  reversed,  and  judgment  here  rendered  for  the 
appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Abrams  v.  Seattle  &  M.  Rv.  Co.  el  al. 

(Svpremt  Court  of  Washington,  March  6,  loot.) 

[68  Pac.  Rep.  78.] 

Fire— Origin — Combustibles  on  Right  of  Way— Evidence. 

A  railway  company  permitted  debris  cast  on  its  right  of  way  by  an 
overflow  to  remain  there  and  become  dry  and  inflammable.  Plaintiff 'a 
barn  near  the  right  of  way,  shortly  after  the  passing  of  a  train,  was 
discovered  to  be  on  fire  on  the  side  adjacent  to  the  right  of  way,  on 
which  fire  was  also  burning1.  There  was  no  fire  on  the  premises  prior 
to  the  passage  of  the  train.  On  previous  occasions  such  debris  had 
been  found  on  fire  after  a  passing  train.  There  was  no  direct  evidence 
that  the  fire  was  started  by  the  engine,  and  no  one  saw  the  fire  on  the 
right  of  way  previous  to  its  discovery  in  the  barn  :  held  sufficient  to 
justify  a  finding  that  the  inflammable  debris  on  the  right  of  way  was 
2  R  R  R— 30 
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ignited  by  the  pawing  engine,  and  that  the  fire  spread  from  thence  to 

the  bam. 

Same— Same— Same— Other  Fires.* 

In  an  action  for  destruction  of  a  barn  by  fire  alleged  to  have  origi- 
nated on  a  railway  company's  right  of  way  from  a  passing  train,  evi- 
dence of  fires  other  than  the  one  in  issue  is  admissible  to  show  the 
accumulation  of  inflammable  material  on  the  right  of  way  adjacent  to 
the  barn. 
Same-   S  am  e — Sam  e — Same — I  natructions. 

In  an  action  for  destruction  of  a  barn  by  fire  originating  on  a  rail- 
way company's  right  of  way  from  a  passing  train,  an  instruction  to  the 
Jury  to  disregard  evidence  of  tires  other  than  the  one  in  issue,  except 
aa  showing  the  condition  of  the  right  of  way  adjacent  to  the  barn  at 
the  time  of  the  fire,  sufficiently  narrows  the  inquiry,  as  it  in  effect  tells, 
the  jury  to  disregard  all  evidence  of  fires  occurring  elsewhere  than 
adjacent  to  the  bam. 
Same- Care  Required  of  Rail  road,  t 

In  an  action  for  damages  by  fire  spreading  to  a  barn  from  a  railway 
company's  right  of  way  it  is  not  error  to  Instruct  that  railway  com- 


panies are  required  to  exercise  such  care  as  reasonably  careful  and  pru- 
dent railway  companies  generally  exercise  under  circumstances  entirely 
similar  to  those  surrounding  the  right  of  way  adjacent  to  such  barn, 
instead  of  requiring  the  degree  of  care  which  ordinarily  prudent  per- 
sons generally  exercise  under  similar  circumstances. 

Appeal  from  superior  court,  King  county;  E.  D.  Benson, 
Judge. 

Action  by  Robert  Abrams  against  the  Seattle  &  Montana, 
Railway  Company  and  another.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.     Affirmed. 

Will  H.  Thompson,  for  appellants. 

E.  C.  Hughes,  L.  C.  Gilman,  Strobe,  Allen,  Hughes  &  Mc- 
Micken,  and  Preston,  Cass  &  Gilman,  for  respondent. 

FULLERTON,  J.  This  is  an  action  for  damages,  brought 
to  recover  the  value  of  a  barn,  some  hay,  and  certain  farming 
utensils  and  machinery  destroyed  by  fire  on  the  loth  day  of 
October,  1896.  The  material  allegations  of  the  complaint 
are  that  on  and  prior  to  the  date  named  the  appellants  were 
the  owners  and  engaged  in  operating  a  certain  railway  running 
over  and  upon  a  right  of  way  owned  and  controlled  by  them 
between  the  city  of  Seattle  and  the  city  of  Fairhaveo,  in  the 
state  of  Washington,  and  passing  through  the  county  of  Skagit ; 
that  the  respondent  was  the  owner  of  a  farm  in  Skagit  county, 
through  which  the  railway  of  the  appellants  extended,  npon 
which,  and  immediately  adjacent  to  the  right  of  way,  was 
situated  a  barn,  in  which  was  a  large  quantity  of  bay,  and  in 
and  about  which  were  certain  farming  utensils  and  machinery ; 
that  on  and  prior  to  the  date  named  the  appellants  had  care- 
lessly and  negligently  permitted  to  accumulate  and  remain  on 
the  right  of  way  adjacent  to  the  barn  of  the  respondent,  and 

•As  to  the  admissibility  of  evidence  of  other  fires  originating  in  com* 
buatiblea  on  right  of  way,  see  Wabash  R.  Co.  v.  Miller  (Ind.),  23  Am. 
A  Bug.  R.  Cas.,  N.  S.,  843,  and  foot-note,  844. 

t&ee  Shields  v.  Norfolk  ft  C.  R.  Co.  (N.  Car.),  22  Am.  &  Eng.  R  Cas., 
N.  S.,  635,  and  foot-note;  13  Am.  &  Eur.  Eric.   L-aw  (2d  Ed.)  +66et  seq. 
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elsewhere  on  bis  premises,  a  large  amount  of  dry  grass,  weeds, 
brash,  logs,  lumber,  and  other  refuse  of  a  highly  combustible 
nature,  along  and  through  which  fires  would  readily  be  set 
out  by  passing  locomotives,  and  from  which  it  would  spread 
to  the  property  of  the  respondent;  that  on  the  date  named 
the  appellants,  while  operating  a  locomotive  and  train  over 
and  along  the  right  of  way,  carelessly  and  negligently  set  fire 
to  the  combustible  material  above  mentioned,  and  carelessly 
and  negligently  permitted  the  same  to  spread  to  the  premises 
of  the  respondent,  and  ignite  and  burn  the  barn  and  other 
property  mentioned,  to  his  damage.  It  is  also  alleged  that 
the  locomotive  from  which  the  fire  escaped  was  defective  in 
that  it  was  not  provided  with  proper  spark  arresters,  and  that 
it  was  negligently  and  carelessly  operated.  The  answer  was, 
in  effect,  a  general  denial.  A  trial  by  jury  was  had,  resulting 
in  a  verdict  and  judgment  for  the  respondent.  The  assign- 
ments of  error  may  be  grouped  under  two  general  heads, 
namely:  (i)  That  the  evidence  is  insufficient  to  justify  the 
verdict;  and  (2)  errors  in  the  instructions  of  the  court  to  the 
jury. 

The  trial  judge  took  from  the  consideration  of  the  jury  all 
controversy  as  to  the  defective  construction  and  negligent 
management  of  the  engine  from  which  the  fire  which  caused 
the  injury  must  necessarily  have  escaped  if  caused  by  an 
engine  at  all,  holding  that  the  evidence  on  these  questions  was 
insufficient  to  justify  a  finding  that  the  engine  was  either 
defective  in  construction,  or  that  it  was  carelessly  or  negligently 
operated.  The  respondent  was,  therefore,  left  to  maintain 
his  case  on  the  other  acts  of  negligence  alleged  in  the  com- 
plaint, namely,  that  the  appellants  had  negligently  permitted 
their  right  of  way  to  become  covered  with  combustible  debris, 
and  that  fire  had  been  started  in  this  debris  by  a  passing 
engine,  and  had  been  negligently  permitted  to  spread  from 
thence  to  respondent's  premises  and  barn,  causing  the  dam- 
ages complained  of.  The  contention  on  this  branch  of  the 
case  is  that  the  evidence  fails  to  show  that  the  fire  was  started 
by  a  passing  engine,  and  particularly  that  there  is  no  evidence 
that  it  first  caught  in  the  debris,  and  spread  from  thence 
to  the  barn.  In  determining  these  questions  the  jury  were 
privileged  to  make  up  their  verdict  from  that  part  of  the  evi- 
dence most  favorable  to  the  contention  of  the  respondent. 
This  evidence  tended  to  show  that  the  railway  of  the  appel- 
lants at  the  time  of  the  fire  extended  through  the  premises  of 
the  respondent,  running  nearly  north  and  south.  The  right 
of  way  was  100  feet  in  width,  in  the  center  of  which  the  track 
was  laid,  elevated  on  an  embankment  to  a  height  above  the 
general  level  of  the  surrounding  country  of  about  6  feet.  The 
barn  stood  on  the  east  side  of  this  right  of  way  at  nearly  a 
right  angle  thereto,  the  west  end  of  the  barn  being  within  a 
foot  of  the  fence  which  marked  its  eastern  boundary.  The 
barn  was  60  feet  in  width  and  180  feet  in  length,  and  con- 
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tained,  besides  some  farming  machinery,  about  750  tons  of 
new  hay.  The  surrounding  country,  particularly  on  the  east 
side  of  the  railway  grade,  was  practically  level,  and  subject  to 
occasional  overflow  by  water  escaping  from  the  Skagit  river 
at  periods  of  freshets  in  that  stream  when  the  waters  reached 
a  height  sufficient  to  overflow  the  dykes  constructed  along  its 
banks.  In  1894  and  1895,  and  again  in  February,  1896,  floods 
had  occurred,  which  overspread  the  region  east  of  the  appel- 
lants' track  to  a  depth  of  about  six  feet,  reaching  nearly,  if 
not  quite,  to  top  of  the  railway  grade.  This  grade  bad 
operated  to  arrest  the  debris  floating  on  the  water  at  the  time 
of  these  floods,  and  much  of  it  was  deposited  and  left  on  the 
right  of  way  by  the  subsidence  of  the  water,  and  particularly 
in  the  space  between  the  respondent's  barn  and  the"  railway 
track  and  in  its  immediate  vicinity.  This  debris  had  been 
suffered  to  remain  there  by  the  appellants,  and  during  the 
summer  season  it  had  become  dry  and  inflammable ;  so  much 
so  in  fact  that  it  was  on  several  different  occasions  prior  to 
the  fire  in  question  found  to  be  on  fire  shortly  after  the 
passing  of  one  of  the  appellants' trains;  two  of  which  fires,  at 
least,  occurred  immediately  prior  to  the  fire  in  question,  and  in 
the  immediate  vicinity  of  respondent's  barn.  The  schedule 
time  for  the  appellants'  north-bound  train  to  pass  this  point  was 
at  11 :45  a.  m.  Its  scheduled  rate  of  speed  was  30  miles  per 
hour.  On  the  day  of  the  fire  the  train  was  a  few  minutes 
late,  passing  this  place  at  11:57  a.  m.,  running  at  a  speed  of 
between  40  and  45  miles  per  hour.  Between  an  hoar  and  an 
hour  and  a  half  after  this  time,  according  to  the  testimony  of  the 
respondent's  witnesses,  smoke  was  seen  arising  out  of  the 
comb  of  the  roof  of  the  barn  at  a  point  near  its  west  end, 
being  the  end  nearest  the  railway  track,  followed  shortly  after 
by  flames,  which  rapidly  enveloped  and  consumed  the 
entire  building  and  its  contents,  the  mass  being  in  a  smolder- 
ing condition  at  the  time  of  the  passage  of  the  appellants' 
afternoon  train  at  3:15  p.  m.  A  Mr.  Bnlson,  the  tenant  of 
the  respondent,  was  the  first  person  to  reach  the  building  after 
the  fire  was  discovered.  He  testified  that  he  was  abont  a  half 
mile  away  when  he  discovered  the  smoke;  that  he  imme- 
diately got  into  his  conveyance,  and  drove  rapidly  to  the  build- 
ing; that  when  he  reached  it  only  some  rafters  and  the  north 
wall  of  the  building  were  left  standing,  the  west  end  being 
entirely  consumed.  He  also  testified  that  there  was  at  this 
time  fire  burning  on  the  appellant's  right  of  way  between  its 
track  and  the  west  end  of  the  building.  This  space,  as  well 
as  a  space  for  a  considerable  distance  surrounding  the  bam, 
according  to  the  respondent,  who  examined  the  premises  on 
the  next  day,  was  entirely  burned  over  before  the  fire  was 
extinguished.  There  was  no  direct  evidence  that  the  fire  was 
started  by  the  appellants'  engine,  nor  was  it  discovered  burn- 
ing upon  the  right  of  way  previous  to  the  discovery  of  the 
smoke  arising  from  the  roof  of  the  barn.     It  was  in  evidence, 
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however,  that  there  was  no  fire  upon  the  premises  prior  to  the 
passage  of  the  engine,  and  no  other  knows  source  from  which 
the   fire  could  probably  have  originated. 

From  this  record  we  have  no  hesitancy  is  saying  that,  to 
oar  minds,  the  evidence  justifies  the  finding  of  the  jury,  not 
only  that  the  fire  which  caused  the  injury  escaped  from  the 
passing  passenger  engine,  but  that  it  caught  first  in  the 
inflammable  debris,  and  spread  from  thence  to  the  re- 
spondent's barn.  The  respondent  was  not  obligated  to  prove 
these  facts  by  the  direct  evidence  of  an  eyewitness,  nor  by 
proofs  which  would  leave  them  beyond  the  possibility  of  a 
doubt.  It  was  sufficient  if  he  established  them  by  the  proof 
of  circumstances  which  lead  reasonably  to  their  inference,  and 
which  ordinarily  satisfies  an  unprejudiced  mind  of  their  truth. 
That  there  was  combustible  material  upon  the  right  of  way 
in  the  vicinity  of  the  barn  capable  of  being  ignited  from  such 
sparks  as  must  necessarily  escape  from  the  best  constructed 
and  most  carefully  managed  engines  is  evidenced  by  the  fact 
that  fires  had  started  in  this  same  debris  on  previous  occasions 
shortly  after  the  passing  of  the  appellants'  engines.  It  is  a 
matter  of  common  knowledge  also  that  an  engine  constructed 
with  proper  spark  arresters,  when  carefully  managed,  as  this 
one  was  shown  to  be,  though  not  incapable  of  emitting 
sparks  at  all,  is  not  liable  to  throw  sparks,  even  from  the 
smokestack,  for  any  considerable  distance.  The  closeness  of 
the  meshes  in  the  screens  of  the  commonly  used  spark 
arresters  prevent  the  escape  of  sparks  of  any  considerable 
size,  and  such  as  do  escape,  being  small,  exhaust  themselves 
quickly,  and  usually  before  reaching  the  ground.  The  dis- 
tance of  this  barn  from  the  passing  engine  was  something  like 
50  feet.  The  debris  covered  the  space  between  the  engine 
and  the  barn.  It  would  seem  that  it  would  not  be  an  unnat- 
ural inference  that  sparks  capable  of  igniting  fire,  escaping 
from  the  smokestack,  would  fall  within  that  distance,  rather 
than  farther  away,  especially  as  it  is  not  shown  that  there 
was  any  considerable  wind  blowing;  and,  if  they  escaped 
from  the  ash  pan  underneath  the  engine,  they  most  certainly 
would.  These  considerations,  when  taken  in  connection 
with  the  evidence  as  to  the  part  of  the  barn  where  the  fire 
was  first  discovered,  its  appearance  when  the  witness  Bnlaon 
reached  there,  and  the  fact  that  other  fires  in  this  same 
vicinity  had  been  fonnd  on  the  right  of  way  shortly  after  the 
passage  of  the  appellants'  engines,  lead  rather  to  the  con- 
clusion that  the  fire  originated  on  the  right  of  way  and  spread 
to  the  barn  than  that  it  originated  in  the  barn  and  spread  to 
the  right  of  way;  sufficiently  conclusive,  at  least,  to  warrant 
the  jury  in  so  finding.  It  is  not  a  question  of  so  evidence, 
bat  one  of  the  weight  and  sufficiency  of  evidence ;  and  this  is 
usually,  if  not  always,  a  question  for  the  jury.  The  courts  of 
this  country,  in  this  class  of  cases,  while  adhering  to  the  rule 
that  some  act  of  negligence  on  the  part  of  the  railroad  com- 
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fires  two  or  three  days  prior  to  and  the  day  after  the  fire 
which  destroyed  the  plaintiff's  lumber,  and  it  was  for  the  jury 
to  determine  upon  the  evidence  whether  this  or  the  other 
engine  did  set  the  fire  on  the  3d  of  May."  So,  in  Gandy  v. 
Railroad  Co.,  30  Iowa,  430,  6  Am.  Rep.  682,  speaking  of  the 
degree  of  proof  deemed  sufficient  in  cases  of  this  kind,  the 
court  said:  "Bat  as,  in  the  nature  of  the  case,  the  plaintiff 
mast  labor  ander  difficulties  in  making  proof  of  the  fact  of 
negligence,  and  as  that  fact  itself  is  always  a  relative  one,  it 
may  be  satisfactorily  established  by  evidence  of  circumstances 
bearing  more  or  less  directly  upon  the  fact  of  negligence, 
which  might  not  be  satisfactory  in  other  cases,  free  from 
difficulty  and  open  to  clearer  proofs;  and  this  upon  the  gen- 
eral principles  of  evidence,  which  hold  that  to  be  sufficient 
or  satisfactory  which  ordinarily  satisfies  an  unprejudiced 
mind.  1  Greenl.  Ev.  §  2."  In  Railroad  Co.  v.  Bobannon, 
85  Va.  293,  7  S.  E.  236,  the  action  was  in  tort  to  recover  dam- 
ages for  a  loss  of  property  alleged  to  have  been  caused  by  fire 
escaping  from  passing  trains.  The  declaration  contained  two 
counts,  the  first  charged  a  loss  because  of  negligence  in  the 
management  of  the  engine,  and  the  second  charged  a  loss  be- 
cause of  the  company's  negligence  in  permitting  combustible 
material  to  accumulate  on  the  right  of  way,  which  took  fire, 
and  communicated  to  the  plaintiffs'  premises.  A  verdict  was, 
returned  finding  for  the  plaintiffs  upon  both  counts.  On 
appeal  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
was  challenged.  Passing  on  this  point,  the  court  said:  "As 
to  the  first  fire,  which  occurred  in  the  daytime,  the  testimony 
of  Dr.  W.  H.  Bramblett  is  that  he  left  Pulaski  City  soon  after 
the  east-bound  mail  train  had  passed  that  place ;  that,  as  he 
was  leaving,  he  saw  smoke  coming  up  from  what  be  after- 
wards ascertained  to  be  the  plaintiffs'  orchard;  that  when  he 
got  to  the  orchard  he  found  the  fire  had  started  on  the  bank  of 
a  railroad  cat,  about  the  line  of  the  company's  and  plaintiffs' 
land,  about  forty  feet  from  the  center  of  the  railroad  track, 
and  had  gone  about  seventy-five  or  eighty  yards  into  the 
orchard;  that  the  train  had  passed  the  point  but  a  little  while 
before  be  saw  the  smoke ;  and  that  the  wind  was  from  the 
southeast,  and  the  fire  spread  northwest  from  the  railroad 
through  the  orchard.  This  testimony  establishes  not  only 
where  the  first  fire  was  'started,'  to  wit,  on  the  dividing  line 
between  tbe  company's  right  of  way  and  the  plaintiffs'  prop- 
erty, but  it  shows  also  the  direction  in  which  it  was  going,  to 
wit,  away  from  tbe  track.  And  this  evidence,  taken  in  con- 
nection with  the  testimony  of  another  witness, — E.  T.  Benes, 
— who  said  that  the  engines  on  this  road  sometimes  threw 
sparks  forty  feet  beyond  the  right  of  way,  and  tbe  fact  that  an 
engine  had  just  passed  along,  was  ample  evidence  from  which 
the  jury  might  draw  the  inference  that  a  spark  or  sparks  from 
that  engine  had  caused  tbe  fire.  Bat  the  testimony  of  Dr. 
Bramblett  proves  more.     It  proves  by  exclusion  that  the  com- 
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Lastly,  it  is  said  that  the  court  erred  in  its  instruction  as  to 
the  measure  of  care  and  prudence  required  of  the  appellants 
concerning  their  right  of  way.  The  rule  laid  down  by  the 
court  was  that  they  were  required  to  exercise  such  care  "as 
reasonably  careful  and  prudent  railway  companies  generally 
exercise  under  similar  circumstances, "  adding  thereto,  "under 
circumstances  entirely  similar  to  all  these  which  then  sur- 
rounded the  right  of  way  adjoining  or  adjacent  to  this  barn." 
It  is  insisted  that  the  trial  court  erred  in  adopting  as  the 
measure  of  care  required  of  the  appellants  that  degree  of  care 
which  ordinarily  prudent  and  cautions  railway  companies  gen- 
erally exercise  under  similar  circumstances  to  those  shown  by 
the  evidence,  instead  of  that  degree  of  care  which  ordinarily 
prudent  and  cautions  persons  generally  exercise  under  similar 
circumstances.  Bnt  without  following  counsel  in  his  analysis' 
of  the  distinctions  between  what  is  admitted  to  be  a  proper 
instruction  and  the  one  given  by  the  court,  we  do  not  think 
they  are  so  marked  as  to  require  a  reversal  of  the  case. 
Granting  that  a  railway  corporation  is  an  entity  separate  and 
distinct  from  the  persons  who  have  authority  to  direct  and 
control  its  conduct,  still  its  conduct  is,  after  all,  the  conduct 
of  the  persons  who  have  this  authority  of  direction  and  con- 
trol; and  to  say  that  one  railway  company  must  exercise  that 
decree  of  care  which  reasonable  and  prudent  railway  com- 
panies generally  exercise  is,  in  effect,  but  saying  that  they 
mast  exercise  that  degree  of  care  which  reasonable  and 
prudent  persons  muat  exercise.  Aside  from  this,  this  court 
has,  tacitly  at  least,  approved  this  form  of  instruction.  See 
Howe  v.  Improvement  Co.,  21  Wash.  594,  59  Fac.  495; 
Bcssanicz  v.  Myers,  22  Wash.  369,  60  Fac.  1117. 

As  we  find  no  substantial  error  in  the  record,  the  judgment 
will  stand  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR,  ANDERS,  and  MOUNT, 
JJ,,  concur.  

Aldrich  v.  Metropolitan  W.  S.  El.  R.  Co. 
{Supreme  Court  of Illinois,  Feb.  n,  toot.) 
[63  N.  £.  Rep.  155.] 
Elevated  Road— Damages  to  Abutting  Property." 

Where  an  elevated  electric  railroad  is  constructed  and  operated  on  ita 
own  land,  except  where  it  crosses  streets  under  license  from  the  city, 
and  is  so  constructed  and  operated  carefully  and  without  unnecessary 
obstruction,  noise,  jar,  or  disturbance,  the  fact  that  it  crosses  a  street 
within  31  feet  of  an  expensive  apartment  house,  and  obstructs  the  view 
and  passage  to  the  premises,  and  that  the  noise  destroys  the  peace  and 

Suiet  of  the  premises,  is  not  a  taking  or  damage  of  such  private  property 
)r  public  use,  within  the  meaning  of  Const,  art.  2,  {  13,  which  prohibits 
such  taking  without  just  compensation,  and  the  owner  of  such  house 
cannot  recover  damages  therefor. 

•See  generally,  Philips  v.  Philadelphia  A  R.  Y.  R.  Co.  (Penn.),  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  706,  and  note,  706  et  seq.;  10  Am.  &  Eng. 
Ene.  Law  (2d  Ed.)  931  et  seq.;  18  Cent.  Dig.,  col.  1140  et  seq.;  4  Rap. 
A  Mack'a  Dig.  325  et  seq. 
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Appeal  from  circuit  court,  Cook  county;  Frank  Baker, 
Judge. 

Action  by  Eliza  J.  Aldrich  against  the  Metropolitan  West 
Side  Elevated  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

Pam,  Calhoun  &  Glennon  and  Edwin  B.  Harts  (Albert  E. 
Dacy,  of  counsel),  for  appellant. 

Addison  L.  Gardner  and  Francis  W.  Walker  (William  W. 
Gurley,  of  counsel),  for  appellee. 

CARTER,  j.  This  is  an  appeal  by  the  plaintiff  below  from 
a  judgment  of  the  circuit  court  rendered  in  bar  of  her  action 
and  for  costs.  The  question  presented  involves  the  construc- 
tion of  the  first  clause  of  section  13  of  article  2  of  the  con- 
stitution: "Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation."'  In  1888  the  plain- 
tiff, owning  two  lots  fronting  west  on  Ashland  boulevard,  in 
Chicago,  erected  thereon  an  expensive  apartment  building. 
In  1892  the  defendant  below  obtained,  by  purchase  and  con- 
demnation, a  right  of  way  running  east  and  west  through  the 
same  block,  and  located  and  thereafter  constructed  on  such 
right  of  way  north  of  plaintiff's  premises  its  elevated  railway, 
and  has  since  1895  run  its  cars  on  said  railway,  propelled  by 
electricity,  crossing  Ashland  boulevard  31  feet  north  of  plain- 
tiff's building.  The  road  consists  of  four  tracks  on  a  steel 
structure  elevated  14!  feet  from  the  ground,  over  which  1.554 
trains,  of  from  three  to  five  cars  each,  pass  plaintiff's  prop- 
erty and  cross  the  boulevard  daily.  To  recover  damages  to 
her  property  caused  by  the  construction  and  operation  of 
defendant's  road  the  plaintiff  brought  this  action,  and  as 
grounds  of  recovery  alleged  in  the  first  count  of  her  declara- 
tion that  by  the  construction  and  operation  of  the  road  the 
street  is  darkened,  the  light  cut  off  from  her  house,  the  view 
down  the  boulevard  obstructed,  and  the  entrance  to  the 
premises  interfered  with  and  rendered  unsafe.  The  second 
connt  charges  that  on  account  of  the  darkening  of  the  boule- 
vard and  the  running  of  trains  over  it  the  premises  are 
deprived  of  air,  ventilation,  and  quiet,  passage  along  the 
boulevard  to  and  from  the  premises  has  been  and  js  inter- 
rupted, and  access  thereto  has  been  impaired,  and  the  soil 
and  buildings  are  disturbed,  vibrated,  shaken,  and  damaged, 
and  trains  are  operated  over  the  structure  with  great  noise, 
caused  by  rumbling  and  squeaking  of  wheels,  and  other  noises 
connected  with  the  operation  of  an  elevated  railroad,  so  as 
continually  to  disturb  and  destroy  the  peace  and  quiet  of  the 
premises.  The  third  count  charges  that  the  appellee  is  a 
railway  corporation  authorized  by  the  laws  of  this  state  to 
take  and  damage  private  property  necessary  for  the  construc- 
tion and  operation  of  its  road  upon  making  just  compensa- 
tion therefor,  and  that  it  has  constructed  and  is  operating  its 
road  within  19  feet  of  appellant's  property,  and  has  damaged 
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it  in  tbe  sum  of  $20,000,  but  has  made  her  no  compensation, 
as  required  by  the  constitution  and  laws  of  Illinois.  To  this 
declaration  the  appellee  pleaded  the  general  issue.  Upon 
the  trial  the  court  excluded  the  evidence,  and  directed  the 
jury  to  find  defendant  not  guilty. 

There  was  no  charge  or  proof  that  the  road  was  negligently 
constructed  or  operated,  but  only  that  by  the  construction  and 
operation  of  the  road  so  near  to  appellant's  property,  and 
across  the  public  street  there,  her  property  was  damaged  for 
public  use,  within  the  meaning  of  the  constitution,  for  which 
no  compensation  has  been  made,  and  for  which  she  is  entitled 
to  recover.  The  road  was  located  and  constructed  by  the 
company  in  accordance  with  lawful  autbority,  and  upon  its 
own  land  or  right  of  way,  and  not  in  any  public  street  or 
alley,  except  where  it  crosses  streets  or  alleys  by  authority 
lawfully  granted.  For  the  purposes  of  this  case  it  must  be 
assumed,  from  the  record,  that  it  was  carefully  constructed 
and  carefully  operated,  and  that  by  such  construction  and 
operation  it  did  not  injuriously  affect  the  property  of  others, 
or  the  property  in  question  of  the  plaintiff,  any  more  than  any 
such  property  would  be  affected  in  any  case  by  the  construc- 
tion and  operation  of  such  a  road  so  near  to  such  property. 
Ashland  boulevard,  running  north  and  south  in  front  of  plain- 
tiff's property,  was  100  feet  wide,  and  bad  been  paved  and 
beautified  as  a  residence  street.  Congress  street  runs  east  and 
west  So  feet  south  of  plaintiff's  premises,  there  being  another 
building  between  plaintiff's  and  Congress  street.  The  record 
shows  that  no  unusual  noise  or  vibration  of  plaintiff's  prop- 
erty was  caused  by  the  company  in  the  matter  complained  of. 
Access  to  her  property  from  any  public  street  or  alley  was 
not  cut  off  or  injuriously  affected.  In  short,  whatever  dam- 
ages were  sustained  by  the  plaintiff  were  such,  and  only  sucb, 
as  were  common  to  the  public  generally. 

In  Rigney  v.  City  of  Chicago,  102  111.  64,  this  court  allowed 
a  recovery  against  the  city  for  damages  to  the  plaintiff's  prop- 
erty caused  by  the  construction  of  a  viaduct,  on  the  ground 
that  it  cut  off  access  from  the  public  street  to  plaintiff's  prop- 
erty. In  that  case  the  court  discussed  the  rule  at  common 
law,  and  said  (page  70) :  "It  is  a  well-recognized  principle 
that  where  a  thing  not  malum  in  se  is  authorized  to  be  done 
by  a  valid  act  of  the  legislature,  and  it  is  performed  with  due 
care  and  skill,  in  strict  conformity  with  the  provisions  of  the 
act,  its  performance  cannot,  by  the  common  law,  be  made  the 
ground  of  an  action,  however  much  one  may  be  injured  by  it," 
— citing  cases.  And  further  said,  in  substance,  that  under  the 
constitution  of  1848,  which  prohibited  the  taking  of  private 
property  for  public  use  without  just  compensation,  any  actual 
physical  invasion  or  direct  physical  injury  to  property  in 
such  cases  was  regarded  as  a  taking.  Then,  after  a  further 
discussion  of  the  question  at  issue  in  that  case  and  a  review 
of  previous  cases,  it  was  further  said  (page  80):    "The  ques- 
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tion  then  recurs,  what  additional  class  of  cases  did  the  framers 
of  the  new  constitution  intend  to  provide  for  which  are  not 
embraced  in  the  old?  While  it  is  clear  that  the  present  con- 
stitution was  intended  to  afford  redress  in  a  certain  class  of 
cases  for  which  there  was  no  remedy  under  the  old  constitu- 
tion, yet  we  think  it  equally  clear  that  it  was  not  intended  to 
reach  every  possible  injury  that  might  be  occasioned  by  a 
public  improvement  There  are  certain  injuries  which  are 
necessarily  incident  to  the  ownership  of  property  in  towns  or 
cities,  which  directly  impair  the  value  of  private  property,  for 
which  the  law  does  not  and  never  has  afforded  any  relief. 
For  instance,  the  building  of  a  jail,  police  station,  or  the  like 
will  generally  cause  a  direct  depreciation  in  the  value  of 
neighboring  property,  yet  that  is  clearly  a  case  of  damnum 
absque  injuria.  So  as  to  an  obstruction  in  a  public  street. 
If  it  does  not  practically  affect  the  use  or  enjoyment  of  neigh- 
boring property,  and  thereby  impair  its  value,  no  action  will 
lie.  In  all  cases,  to  warrant  a  recovery  it  must  appear  there 
has  been  some  direct  physical  disturbance  of  a  right,  either 
public  or  private,  which  the  plaintiff  enjoys  in  connection 
with  bis  property,  and  which  gives  to  it  an  additional  value, 
and  that  by  reason  of  such  disturbance  he  has  sustained  a 
special  damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.  In  the  absence  of  any 
statutory  or  constitutional  provisions  on  the  subject  the  com- 
mon law  afforded  redress  in  all  sucb  cases,  and  we  have  no 
doubt  it  was  the  intention  of  the  framers  of  the  present  con- 
stitution to  require  compensation  to  be  made  in  all  cases 
where,  but  for  some  legislative  enactment,  an  action  would  lie 
by  the  common  law." 

That  case,  ever  since  its  decision,  has  been  regarded  as  lay- 
ing down  the  proper  rule  on  the  subject,  and  is,  we  think, 
conclusive  of  the  case  at  bar.  Here  there  has  been  no  direct 
physical  disturbance  of  any  right,  public  or  private,  which 
the  plaintiff  enjoys  in  connection  with  her  property,  and 
which  gives  to  it  an  additional  value,  whereby  she  has  sus- 
tained a  special  damage  in  excess  of  that  sustained  by  the 
public  generally.  The  damages  sued  for  are  of  the  same  kind 
and  character  as  those  sustained  by  the  public  generally  in 
the  ownership  of  property,  which  property  may  have  been 
lessened  in  value  by  the  construction  and  operation  of  the 
road.  Noise,  the  obstruction  of  light  and  of  view,  are  nec- 
essary incidents  of  the  construction  and  operation  of  such 
roads,  and  if  every  property  owner  could  recover  in  all  such 
cases  the  making  of  public  improvements  would  become  prac- 
tically impossible.  This  road  is  not  constructed  along  the 
street  in  front  of  the  plaintiff's  property,  thus  injuring  or 
destroying  a  public  right  which  she  enjoyed  in  connection  with 
her  property,  but,  as  before  said,  it  is  constructed  on  its  own 
land  or  right  of  way.  Therefore,  what  the  rights  of  an 
abutter  would  be  in  such  a  case  it  is  not  necessary  to  con- 
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aider.  In  Railroad  Co.  v.  Grabill,  50  111.  241,  in  speaking  of 
the  annoyances  of  running  engines,  the  escape  of  steam,  etc, 
near  the  plaintiff's  premises,  this  court  said  (page  244): 
"Such  consequences  of  the  construction  and  use  of  railroads 
tnnst  be  borne  by  all  living  near  them,  without  complaint  and 
without  hope  of  redress,  for  they  are  inseparable  from  the 
purposes  and  objects  of  such  structures,  but  that  a  recovery 
can  and  shonld  be  had  for  such  damages  as  arise  out  of  the 
careless  and  negligent  acts  of  a  railroad  company  in  regard  to 
any  usual  and  necessary  appurtenance  to  their  road  cannot 
be  denied."  City  of  Chicago  v.  Union  Stock  Yards  &  Transit 
Co.,  164  111.  224,  45  N.  E.  430,  3*  L.  R.  A.  281.  A  railroad 
constructed  and  operated  by  authority  of  law  cannot  be  a 
nuisance,  and  there  was  no  right  of  action  at  common  law  for 
the  depreciation  in  value  of  property  so  caused.  The  com- 
pany is  liable  for  negligent  or  willful  injury,  as  others  are, 
but  not  for  doing  the  things  which  the  law  authorizes  it  to 
do.  Nor  can  we  agree  that  the  constitution  of  1870  gives,  or 
was  intended  to  give,  a  remedy  for  all  incidental  losses,  or 
for  the  depreciation  of  the  value  of  property,  caused  by  the 
construction  and  operation  of  railroads  in  the  vicinity;  but, 
as  said  in  the  Rigney  Case,  it  was  intended  only  to  restore  a 
remedy  which  existed  at  common  law,  but  which  had  been 
denied  by  legislation  and  the  constitution  of  1848. 

We  are  referred  to  Railway  Co.  v.  Leah,  152  111.  249,  38  N. 
E.  556,  and  Railway  Co.  v.  Darke,  148  111.  226,  35  N.  E.  750, 
as  announcing  a  different  doctrine.  There  may  be  in  the 
opinions  in  those  cases  some  expressions  which,  considered 
alone  and  without  reference  to  the  cases  there  under  considera- 
tion, might  tend  to  support  the  views  of  counsel  for  appel- 
lant, but  those  decisions  are  in  full  accord  with  the  Rigney 
Case  and  with  this,  and  the  Rigney  Case  was  cited  as 
authority  in  the  Leah  Case.  In  the  latter  case  the  premises 
of  plaintiff  had  their  front  on  a  narrow  street  20  feet  in  width, 
and  the  defendant's  railroad  crossed  this  street  diagonally, 
opposite  the  plaintiff's  premises,  within  67  feet  thereof,  and 
said  street  afforded  the  only  approach  to  said  premises.  In 
that  case  it  is  clear  that  there  was  a  direct  physical  disturbance 
of  a  public  right  which  the  plaintiff  enjoyed  in  connection 
with  his  property,  which  right  gave  to  it  an  additional  value, 
and  that  he  sustained  special  damages  with  respect  to  his 
property  different  from  and  in  excess  of  that  sustained  by  the 
public  generally.  While  there  may  not  have  been  a  direct 
physical  injury  to  the  corpus  of  the  property,  there  was  such 
an  injury  to  the  owner's  right  of  access  to  and  use  and 
enjoyment  of  the  property  which  was  not  common  to  the 
public  generally.  So,  too,  in  the  Darke  Case.  While  the 
road  was  not  located  in  the  public  street,  but  on  the  com- 
pany's right  of  way,  yet  the  gravamen  of  the  action  was  that 
cinders,  ashes,  and  smoke  were  thrown  and  blown  onto  the 
plaintiff's  premises  in  a  considerable  amount,  and  that  the 
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value  of  her  premises  was  depreciated  by  that  cause.  It 
cannot,  therefore,  be  said  that  there  was  no  direct  physical 
injury  to  the  property,  or  of  a  right  which  she  enjoyed 
therein,  which  caused  special  damages  to  her  which  were  not 
suffered  by  others  of  the  public  generally  in  the  use  of  their 
property.  In  the  case  at  bar  the  trains  were  ran  by  elec- 
tricity, and  it  is  not  contended  that  there  were  thrown  or 
deposited  on  the  plaintiff's  property  any  cinders  or  other 
material  substances,  nor  that  there  was  any  nnnsnal  noise  or 
vibration  or  jarring  of  the  earth.  Whatever  damage  plaintiff 
may  have  suffered  in  depreciation  of  the  value  of  her  property 
was  of  the  same  kind  and  character  as  that  suffered  by  the 
public  generally,  and  common  to  the  owners  of  property  in 
a  large  city,  where  noise,  confusion,  and  the  disturbance  of 
quiet  appear  to  be  the  necessary  results  of  the  activities  of 
city  life. 

The  proof  admitted  and  that  offered  on  the  trial  in  this  case 
would  not  sustain  in  fall  the  allegations  of  the  declaration, 
which  in  some  of  the  counts  stated  a  good  cause  of  action, 
and  what  we  have  said  is  based  upon  the  record  as  it  stood  on 
the  trial  of  the  case  and  as  we  have  stated  it  to  be.  For 
example,  there  was  no  proof  that  entrance  to  plaintiff's 
premises  from  the  street  was  interfered  with  or  rendered 
unsafe. 

The  judgment  will  be  affirmed.    Judgment  affirmed. 


Wells  v.  Northern  Trust  Co.  et  al. 

{Supreme  Court  of  Illinois,  Feb.  at,  190a.) 
[63  N.  E.  Rep.  136.] 
Street  Railways— Authority  to  Execute  Mortgage.* 

Under  Rev.  St.  c  114,  |  19,  par.  10,  providing  that  a  railroad  com- 
panj  maj  mortgage  its  corporate  property  and  franchise*  to  secure  the 

Kymeut  of  an;  debt  contracted  for  the  purpose  of  completing,  improv- 
g,  or  operating  its  road,  a  street  railroad  company  may  mortgage  its 
property  and  franchise  to  complete  its  road,  notwithstanding  the  ordi- 
nance granting  the  franchise  provides  that  it  shall  never  authorise  any 
other  railroad  company  to  nse  such  franchise. 
Same— Inclusion  of  Franchise  in  Foreclosure  Decree. 

Where  the  ordinance  granting  a  franchise  to  a  street  railroad  com* 
pany  restricts  the  franchise  to  such  company,  the  inclusion  of  the  rights 
granted  in  such  ordinance  in  a  decree  of  foreclosure  of  a  mortgage  exe- 
cuted by  snch  company,  if  erroneous,  is  harmless. 
Same— Estoppel  of  Stockholders  to  Contend  That  Bonds  Are  Invalid. 

Where  stock  and  bonds  of  a  street  railroad  company  were  issued  to  a 

contractor  in  payment  of  construction  work,  to  a  face  value   amount 

hugely  in  excess  of  the  cash  value  of  such  work,  the  contract  being 

*As  to  the  power  of  railroad  companies  to  mortgage  their  property, 

~  6  Rap.   A  Mack's  Dig.  408  et  seq.;  19  Am.  &  Eng.  Enc.  Law  809  et 

.■  Central  Trust  Co.  of  New  York  v.  Chattanooga,  etc,  R.  Co.  (C.  C 

17  Am.  A  Eng.  R.  Cas.,  N.  S.,  548 ;  Coot.  A  Bldg.  Co.  v.  Continen- 

Dtnst   Co.  (C.  C.  A.),  21  Am.   A  Eog.  R.  Cas.,  N.  S.,  487  ;  Georgia, 

F.  Ry-  Co.  v.  Barton  (Ga,),  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  4*6. 
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authorized  by  the  unanimous  vote  of  the  stockholders,  and  no  creditor 

being:  injured  thereby,  such  stockholders  and  their  successors  in  interest 

are  estopped  from  setting  up  the   inequality  or  oppressiveness   of  the 

contract. 

Same — Issue  of  Bond* — Effect  of  Equities  on  Right*  of  Transferee*. 

Where  a  street  railroad  company  mortgaged  its  property  and  franchise 
to  secure  the  payment  of  bonds  issued  to  a  contractor  for  the  construc- 
tion of  the  road,  any  equities  the  company  might  have  against  the 
contractor  for  breach  of  the  contract  could  not  be  interposed  against 
subsequent  transferees  of  the  bonds  to  defeat  a  foreclosure  of  the 
mortgage. 
Sam «— Mortgages — Decree  of  Foreclosure — Time  to  Redeem. 

Where  a  decree  of  foreclosure  of  a  mortgage  executed  by  a  street  rail- 
road company  allowed  only  10  days  in  which  to  pay  the  amount  found 
due,  in  default  of  which  the  property  was  to  be  sold  absolutely  on  at 
least  60  days'  notice,  and  in  fact  nearly  6  months  elapsed  before  the 
sale  was  confirmed,  the  error,  if  any,  in  granting  too  short  time  in  the 
first  instance,  was  harmless. 

Error  to  appellate  court,  First  district. 

Action  by  the  Northern  Trust  Company  against  the 
Chicago  &  South  Side  Rapid  Transit  Railroad  Company,  R. 
M.  Wells,  receiver,  and  others,  to  foreclose  a  mortgage. 
From  a  judgment  of  the  appellate  court  (90  III  App.  460) 
affirming  the  decree  of  the  trial  court,  R.  M.  Wells,  receiver, 
brings  error.     Affirmed. 

In  March,  1888,  the  Chicago  &  South  Side  Rapid  Transit 
Railroad  Company  was  organized  under  the  laws  of  Illinois 
for  the  purpose  of  constructing  and  operating  an  elevated 
railroad  on  the  south  side,  in  the  city  of  Chicago.  Its  capital 
stock,  amounting  to  $7, 500,000,  was  divided  into  shares  of 
$100  each,  and  was  subscribed  for  by  six  persons,  five  of  them 
taking  and  paying  for  one  share  each,  and  the  remaining 
74,995  shares  being  subscribed  for  by  A.  F.  Walcott.  March 
10,  1888,  the  company  entered  into  a  construction  contract 
with  Walcott,  by  which  he  undertook  to  procure  the  right  of 
way  and  to  build  and  equip  the  road  from  Van  Buren  street 
to  Sixty-Seventh  street,  in  consideration  of  which  the  com- 
pany agreed  to  give  him  a  receipt  in  full  for  his  subscription 
to  the  capital  stock,  pay  him  $500  in  cash,  and  to  give  him 
$7,000,000  first  mortgage  bonds.  This  contract  was  subse- 
quently assigned,  with  the  assent  of  the  company,  to  the 
Rapid  Transit  Construction  Company. 

March  26,  1888,  the  city  council  of  Chicago  passed  an  ordi- 
nance granting  the  company  the  right  to  construct  an  elevated 
railway  within  the  city  limits.  Section  16  of  the  ordinance 
is  as  follows:  "It  is  expressly  provided  that  nothing  contained 
in  the  foregoing  ordinance  shall  in  any  way  or  manner  be 
construed  to  permit  the  construction  or  operation  of  said 
elevated  road  in  any  street  or  alley  of  the  city  of  Chicago, 
except  to  cross  such  street  or  alley,  as  herein  above  provided ; 
and  it  is  further  provided  that  the  above  consent  shall  never, 
in  any  way  or  manner,  authorize  any  other  railroad  company, 
or  street  or  horse  or  dummy  railroad  company,  to  use  the 
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franchise  herein  above  granted  to  said  Chicago  and  South 
Side  Rapid  Transit  Railroad  Company;  and  it  is  expressly 
provided  that  nothing  contained  in  this  ordinance  shall  per- 
mit the  said  Chicago  and  South  Side  Rapid  Transit  Railroad 
Company  to  connect  or  operate  its  system  with  any  steam 
surface  railroad  company,  nor  shall  the  right  of  way  or  tracks 
of  said  Chicago  and  South  Side  Rapid  Transit  Railroad  Com- 
pany be  used  by  the  rolling  stock  of  any  surface  steam  rail- 
road, for  any  purpose  whatsoever."  This  ordinance  was 
amended  several  times,  but  without  changing  or  altering  the 
effect  of  section  16. 

October  i,  1890,  a  first  mortgage  was  executed  and  delivered 
to  the  Northern  Trust  Company,  as  trustee,  upon  the  first 
section  of  the  road,  from  Van  Burcn  street  to  Sixty-Seventh 
street,  to  secure  $7,500,000  in  bonds,  this  action  having  been 
previously  authorized  by  a  unanimous  vote  of  the  stockholders. 
The  trust  deed  recited  that  it  was  necessary  to  borrow  money 
for  the  completion  and  equipment  of  said  first  section,  and 
conveyed,  in  addition  to  said  first  section, — being  about  eight 
miles  in  length,  with  its  tracks, — all  personal  and  real  prop- 
erty acquired  or  to  be  acquired  for  said  first  section,  whether 
then  owned  or  to  be  afterwards  acquired,  and  all  lands,  build- 
ings, rolling  stock,  equipment,  franchises,  privileges,  rights, 
immunities,  etc,  accrued  or  to  accrue  to  said  first  section,  and 
all  rents,  issues,  and  profits.  It  also  contained  a  provision  for 
declaring  the  bonds  due  in  cases  of  default  in  payment  of 
interest  for  six  months  after  demand.  The  construction 
company  proceeded  to  acquire  the  right  of  way,  and  to  con- 
struct the  so-called  first  section  of  the  road,  but  did  not  com- 
plete its  contract,  having  become  insolvent.  About  the 
middle  of  December,  1892,  the  railroad  company  made  a 
settlement  with  the  construction  company,  by  which  the  latter 
was  released  from  its  contract  upon  its  turning  over  the  com- 
pleted portion  of  the  road,  and  certain  tracts  of  land,  of  the 
estimated  value  of  $1,000,000,  which  it  had  acquired  with  the 
proceeds  of  bonds  and  stock  received  under  the  construction 
contract.  This  land  was  not  held  or  used  for  railroad  pur- 
poses, and  the  title  thereto  was  transferred  to  the  Title 
Guarantee  &  Trust  Company  to  be  held  in  trust.  The  rail- 
road company,  in  making  this  settlement,  assumed  certain 
liabilities  of  the  construction  company,  amounting  to  about 
$750,000. 

In  January,  1893,  the  railroad  company  executed  and 
delivered  a  second  mortgage  or  trust  deed  to  the  Northern 
Trust  Company  to  secure  the  payment  of  $5,000,000  second 
mortgage  bonds,  of  which  only  $3,000,000  were  issued.  This 
action  was  authorized  by  a  vote  of  the  stockholders  for  the 
purpose  of  raising  money  to  finish  the  construction  of  the  first 
section  and  to  build  the  second  section.  This  second  mort- 
gage covered  the  whole  line,  and  included,  in  general  terms, 
all  lands,   buildings,  rolling  stock,   equipment,     franchises, 
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powers,  rights,  and  privileges  appurtenant  to  the  first  and 
second  sections,  and  all  rights  under  the  ordinances  of  the  city 
of  Chicago,  subject,  as  to  the  first  section,  to  the  prior  mort- 
gage of  October  I,  1889.  The  mortgage  contained  a  pro- 
vision for  declaring  the  bonds  due  in  case  of  default  in 
payment  of  interest  for  six  months  after  demand. 

Default  was  made  in  the  payment  of  the  interest  on  the 
first  mortgage  bonds  due  in  April,  i8o5,and  in  payment  of  the 
interest  on  the  second  mortgage  bonds  doe  in  July,  1895, 
The  Northern  Trust  Company  was  trustee  under  both  mort- 
gages, bat,  because  of  conflicting  interests,  resigned  under  the 
second  mortgage  on  October  4,  1895,  and  the  Illinois  Trust  & 
Savings  Bank  was  on  the  same  day  appointed  its  successor. 
The  next  day  the  Northern  Trust  Company  filed  its  bill  to 
foreclose  the  first  mortgage,  there  having  been  demand  and 
six  months'  default  thereafter.  The  Illinois  Trust  &  Savings 
Bank,  as  trustee  under  the  second  mortgage,  was  made  a 
defendant,  and  also  the  Title  Guarantee  &  Trust  Company. 
Upon  the  same  day  the  Illinois  Trust  &  Savings  Bank,  the 
second  mortgage  trustee,  filed  its  answer,  and  also  filed  its 
cross  bill  to  foreclose  the  second  mortgage  pursuant  to  a 
resolution  of  the  board  of  directors  of  the  railroad  company, 
waiving  the  provision  requiring  six  months'  default,  and 
authorizing  the  trustee  to  act  as  though  such  default  bad 
occurred.  The  Title  Guarantee  &  Trust  Company  was  the 
holder  in  trust  for  the  mortgagor  of  the  land  received  in 
settlement  with  the  construction  company,  which  land,  both 
in  the  original  and  the  cross  bill,  was  alleged  to  have  become, 
in  equity,  subject  to  the  lien  of  the  respective  mortgages. 

On  June  29,  1896,  a  decree  for  the  foreclosure  of  both  mort- 
gages was  entered,  directing  the  sale  of  all  the  property  of  the 
railroad  company,  including  the  real  estate  held  by  the 
Title  Guarantee  &  Trust  Company,  also  the  franchises,  rights, 
and  privileges  under  which  the  road  was  built,  in  default 
of  payment,  within  10  days,  of  the  amount  found  doe, 
$11,400,707,  and  on  September  16,  1896,  the  master  sold  the 
entire  road,  its  franchises,  lands,  etc.,  for  the  total  sum  of 
$4, 100, 100,  to  George  E.  Adams  and  Leslie  Carter,  to  whom 
a  master's  deed  was  made  December  18,  1896.  As  to  all  the 
railroad  property  the  sale*  was  without  right  of  redemption. 
On  the  lands  acquired  from  the  construction  company  the 
usnal  time  of  redemption  was  allowed.  The  decree  of  sale 
provided  for  notice  of  sale  by  three  weeks'  publication,  the 
first  publication  to  be  not  less  than  60  days  before  the  sale. 
When  the  master  filed  his  report  of  sale  September  28th,  the 
railroad  company  moved  for  further  time  within  which  to 
procure  higher  bids  or  pay  the  mortgage  debts,  but  the  court 
ordered  the  report  confirmed,  unless,  within  90  days,  either 
the  whole  debt  or  the  whole  of  the  second  mortgage  debt 
shonld  be  paid,  or  there  should  be  bids  at  least  6  per  cent 
higher  than  those  originally  made.     December  29,  1896,  the 
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sale  was  made  absolute.     No  appeal  was  taken  by  any  party 
to  the  suit. 

Id  the  early  part  of  1897  the  South  Side  Elevated  Railroad 
Company  was  organized,  and  acquired  the  railroad  and  other 
property  purchased  by  Adams  and  Carter,  and  now  owns 
and  operates  the  road,  and  has  expended  more  than  $750,000 
in  betterments  thereon.  December  12  and  13,  1808, — nearly 
two  years  after  the  confirmation  of  the  sale, — certain  stock- 
holders, in  behalf  of  themselves  and  of  ail  other  stockholders 
simlarly  situated,  serves  notice  on  all  the  parties  to  the  said 
foreclosure  snit.  with  a  demand  that  they,  or  some  of  them, 
should  sue  out  a  writ  of  error  from  the  appellate  court  by 
December  22,  1898,  stating  that  in  default  thereof  they,  as 
owners  of  over  12,000  of  the  75,000  shares  of  the  capital  stock 
of  the  mortgagor  railroad  company,  would  apply  for  such  a 
writ.  They  accordingly  filed  their  petition  for  a  writ  of  error 
in  the  appellate  court,  in  the  names  of  the  Chicago  &  South 
Side  Rapid  Transit  Railroad  Company  and  the  Title  Guar- 
antee &  Trust  Company,  and  made  Adams  and  Carter, 
as  purchasers,  and  the  South  Side  Elevated  Railroad 
Company,  as  present  holder  of  the  property,  additional  par- 
ties. The  appellate  court,  upon  the  prima  facie  showing 
made,  directed  the  writ  to  issue,  intimating  that  the  objec- 
tions thereto  could  be  brought  up  on  a  motion  to  dismiss, 
when  the  record  and  parties  would  be  before  the  court. 
Motions  to  dismiss  were  made  by  the  first  and  second  mort- 
gage trustees,  the  Northern  Trust  Company,  and  the  Illinois 
Trust  &  Savings  Bank,  and  by  the  above-named  additional 
parties,  also  by  the  nominal  plaintiffs  in  error,  on  the  grounds 
that  the  issuance  of  the  writ  of  error  was  in  no  way  authorized 
by  the  nominal  plaintiffs  in  error,  that  none  of  the  stock- 
holders were  prejudiced  by  the  foreclosure  proceedings,  and 
that  a  proper  showing  had  not  been  made.  After  the  cause 
had  been  submitted  to  the  appellate  court  upon  briefs,  Robert 
M.  Wells  was  appointed  receiver  of  the  Chicago  &  South  Side 
Rapid  Transit  Railroad  Company,  and  moved  that  he  be  per- 
mitted, as  such  receiver,  to  withdraw  the  motion  theretofore 
made  by  said  company  to  dismiss  the  writ  of  error,  and  for 
leave  to  assign  the  same  errors  as  had  been  assigned  by  the 
petitioning  stockholders,  "to  permit,"  as  it  was  said,  "the 
examination  and  decision  of  the  case  upon  the  merits,  with- 
out embarrassing  the  court  with  jurisdictional  questions." 
The  alleged  errors  in  the  record  were  considered  by  the 

3>pellate  court  upon  the  merits,  and  the  motion  of  Wells  was 
lowed.  The  objection  of  the  Title  Guarantee  &  Trust 
Company  to  the  use  of  its  name  as  plaintiff  in  error  without 
its  consent,  and  the  motion  of  the  South  Side  Elevated  Rail- 
road Company  for  the  dismissal  of  the  writ  upon  the 
ground  of  laches,  however,  still  remained.  The  decree  of  the 
circuit  court  was  affirmed  by  the  appellate  court,  from  which 
judgment  of  affirmance  the  receiver  has  sued  out  a  writ  of 
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error  to  this  court.  The  petitioning  stockholders  have 
assigned  as  cross  errors  the  same  errors  assigned  by  the 
receiver. 

Eddy,  Haley  &  Munroe,  for  plaintiff  in  error. 

Dupee,  Judah,  Willard  &  Wolf  and  Wilson,  Moore  &  Mc- 
Ilvaine,  for  defendants  in  error. 

CARTER,  J.  (after  stating  the  facts).  It  is  contended  by 
counsel  for  the  receiver  that  the  mortgages  executed  by  his 
company,  the  Chicago  &  South  Side  Rapid  Transit  Railroad 
Company,  were  made  in  violation  of  the  limitations  placed 
upon  the  company  by  section  16  of  the  ordinance  of  the  city 
of  Chicago,  granting  it  permission  and  authority  to  construct, 
maintain,  and  operate  its  road,  and  were  therefore  ultra  vires 
and  void,  and  that  the  company  and  its  stockholders  are  not 
estopped  from  denying  the  same,  and  that  the  sale  of  the 
rights  granted  by  the  city  in  this  ordinance  should  not  have 
been  included  in  the  decree  of  sale.  The  part  of  the  section 
bearing  on  this  question  is  as  follows:  "The  above  consent 
■  shall  never,  in  any  way  or  manner,  authorize  any  other  rail- 
road company,  or  street  or  horse  or  dummy  railroad  com- 
pany, to  use  the  franchise  herein  above  granted  to  said 
Chicago  and  South  Side  Rapid  Transit  Railroad  Company." 
It  is  contended  that  this  provision  absolutely  prohibits  the 
railroad  company  from  disposing,  in  any  way  or  manner,  of 
its  right  derived  from  the  city  to  maintain  and  operate  its 
road.  Great  stress  is  laid  upon  the  proposition  that  this 
section  was  a  limitation  upon  the  powers  of  the  railroad  com- 
pany, and  took  away  the  power  granted  to  the  railroad  com- 
pany by  paragraph  io,  §  19,  c.  114,  Rev.  St.,  "to  mortgage 
its  corporate  property  and  franchises  to  secure  the  payment 
of  any  debt  contracted  by  such  corporation  for  the  purposes 
aforesaid,"  of  completing,  finishing,  improving,  or  operating 
its  road.  The  case  of  Tudor  v.  Railroad  Co.,  154  111.  129,  39 
N.  E.  136,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  340,  (the  receiver's 
company),  is  cited  as  having  settled  this  question  in  favor  of 
the  receiver's  contention.  That  case  arose  under  the 
eminent  domain  powers  conferred  upon  the  company,  and  the 
question  there  was  whether  the  company  could  condemn  a 
strip  of  land  more  than  30  feet  in  width,  to  which  width  the 
ordinance  had  restricted  its  right  of  way.  It  was  there  held 
that  the  city  having  the  right,  under  the  statute,  "to  provide 
for  the  location  of  any  railroad,"  had  the  power  to  limit  the 
width  of  the  right  of  way,  such  limitation  not  being  repugnant 
to  the  statutory  provision  that  the  width  of  the  right  of  way 
should  not  exceed  100  feet.  It  has  also  been  held  that  cities 
have  the  right  to  stipulate  for  certain  pecuniary  returns  in 
return  for  the  license  granted  a  railroad  company  to  use  their 
streets  (Byrne  v.  Railway  Co.,  i6g  111.  75,  48  N.  E.  703);  but 
we  have  been  cited  to  no  authority  granting  the  city  the  right 
to  abridge  the  statutory  powers  of  a  railroad  company  in  the 
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matter  of  mortgaging  its  road  and  franchises  to  secure  the 
payment  of  debts  contracted  in  building  and  equipping  its 
road.  The  clause  of  the  ordinance  referred  to  does  not,  how- 
ever, say  that  the  company  shall  not  mortgage  or  alienate  its 
property,  but  only  provides  that  the  consent  therein  Riven 
shall  never  authorize  any  other  railroad  company  to  use  the 
franchise  therein  granted  to  the  receiver's  company.  In 
cither  words,  the  license  granted  by  the  city  is  restricted 
specially  to  the  receiver's  company.  The  provision  is  for 
the  benefit  of  the  city,  to  enable  it  to  prevent  any  other  com- 
pany from  being  its  licensee  without  its  express  consent,  and 
it  enables  the  city  to  impose  any  additional  lawful  burdens 
upon  any  subsequent  licensee  that  it  may  see  fit  to  impose. 
There  certainly  is  no  prohibition  herein  against  mortgaging 
the  property  and  franchises  in  conformity  to  the  statute.  If 
such  mortgage  should  thereafter  have  to  be  foreclosed,  the 
purchaser  at  such  sale  would  run  the  risk  of  getting  the  city's 
consent  to  operate  the  purchased  property.  The  inclusion  of 
the  rights  granted  by  the  city  ordinance  in  the  decree  of  sale 
was  inoperative  as  to  the  further  operation  of  the  road  by  the 
purchaser,  as  such  rights  were  personal  to  the  first  licensee, 
and  expired  when  its  control  terminated,  and  if  there  was 
any  error  in  including  snch  rights  derived  from  the  city  it 
was  harmless.  The  mortgages  were  not  ultra  vires  the  cor- 
poration. Taking  the  view  of  the  case  that  we  do,  the 
authorities  cited  by  plaintiff  in  error  are  not  in  point 

It  is  farther  contended  that  the  bonds  secured  by  the  first 
mortgage,  as  well  as  the  mortgage  itself,  are  void.  The  basis 
of  this  contention  is  that  the  construction  company,  to  which 
the  bonds  and  stock  were  issued  originally ,  received,  under 
an  amendment  to  its  contract,  $15,000,000,  half  in  stock  and 
half  in  bonds  of  the  company,  while  the  building  and  equip- 
ping of  the  entire  road  was  only  $7,728,102.94,  including  the 
second  section,  not  embraced  in  the  original  contract.  It  is 
said  that  this  contract  was  so  unfair  as  to  be  void,  making  the 
bonds  obnoxious  to  the  constitutional  and  statutory  provisions 
that  the  fictitious  indebtedness  of  a  corporation  shall  be  void, 
even  as  to  bonds  in  the  hands  of  innocent  purchasers.  The 
contract  with  the  construction  company  was  authorized  by 
all  the  stockholders,  and  the  mortgage  was  authorized  by  the 
nnanimons  vote  of  all  the  stock  of  the  company.  It  is  not 
shown  that  there  were  then  any  stockholders  or  creditors  who 
were  injured  by  this  action  against  their  consent.  All  then 
interested  in  the  company  having  assented  to  the  contract 
and  its  modification,  and  to  the  mortgage  and  the  issuing  of 
the  bonds,  the  company  and  the  successors  in  interest  of  the 
then  stockholders  are  estopped  from  setting  up  the  inequality 
or  oppressiveness  of  the  construction  company's  contract. 
Higgins  v.  Lansingh,  154  111.  301,  40  N.  E.  363.  The  con- 
struction company  became  insolvent,  and  it  was  necessary  for 
the  railroad  company  to  make  a  settlement  with  it  so  that  it 
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could  finish  the  construction  of  its  road.  Any  equities  the 
company  may  have  had  against  the  construction  company  for 
the  breach  of  its  contract  could  not  be  interposed  so  as  to 
defeat  the  title  of  the  bondholders.  Railroad  Co.  v.  Thomp- 
son, 103  111.  187. 

It  is  farther  contended  that  the  decree  allowing  10  days  in 
which  to  pay  the  money  found  due,  in  default  of  which  the 
whole  property  was  to  be  sold  absolutely,  without  right  of 
redemption,  was  erroneous,  as  it  allowed  too  short  a  time  to 
bring  into  court  such  a  large  amount  of  money.  In  Taylor 
v.  Dillenbure,  168  III.  235,  48  N.  £.  41,  it  was  said:  "What 
is  a  reasonable  time  in  which  to  redeem  in  cases  of  this  char- 
acter rests  in  the  sound  discretion  of  the  court,  in  view  of  all 
the  circumstances  of  the  case."  A  reasonable  time  for  the 
payment  of  the  amount  due  has  been  variously  estimated. 
In  Railroad  Co.  v.  Fosdick,  106  U.  S.  47,  I  Sup.  Ct.  10,  27 
L.  Ed.  47,  and  Howell  v.  Railroad  Co.,  94  U.  S.  463,  24  L. 
Ed.  254,  a  reasonable  time  to  pay  has  been  said  to  be  90  days  or 
6  months.  It  appears  that  the  decree  of  sale,  Jane  29,  1806, 
ordered  the  master  to  give  at  least  60  days'  notice  of  the  sale, 
and  the  sale  in  fact  was  made  September  16,  1806,  or  2  months 
and  17  days  after  the  entry  of  the  decree.  September  29th 
further  time  of  90  days  was  given  before  confirmation  of  the 
sale,  which  was  not  made  until  December  29,  1896.  The 
equity  of  the  mortgagor  as  against  the  mortgagee  is  not 
exhausted  until  sale  actually  confirmed,  for  if  at  any  time 
prior  he  should  bring  into  court  for  the  mortgagee  the  amount 
of  the  debt,  interest,  and  costs  he  will  be  allowed  to  redeem. 
Railroad  Co.  v.  Fosdick,  supra.  The  mortgagor  was  actually 
given  six  months  in  which  to  redeem,  and  no  application  was 
made  for  further  time.  In  view  of  the  subsequent  proceed- 
ings, the  error,  if  any,  was  harmless. 

The  judgment  of  the  appellate  court  will  be  affirmed.  Jndg- 
ent  affirmed/ 


Norfolk  Railway  &  Light  Co.  v.  Consolidated 

Turhpike  Co. 

(Supreme  Court  of Appeals  of  Virginia,  March  13, 1903.) 

[40  S.  E.  Rep.  897.] 

Street  Railways— Right  to  Occupy  Public  Highways. 

Acta  1889-90,  p.  26,  authorizing'  a  street  railway  company  to  maintain 
and  operate  a  railroad  in  the  city  of  Norfolk,  and  to  "such  other  points 
in  the  counties  of  Norfolk  and  Princess  Anne,  not  exceeding  twenty 
miles  in  length  from  the  limits  of  the  city,"  as  the  company's  directors 
may  determine,  but  providing  that  no  work  shall  be  commenced  within 
the  city  without  first  obtaining  the  council's  consent,  and  Acts  1893-94 
p.  17,  providing  that  the  company  may  acquire  by  condemnation  pro- 
ceedings the  right  of  way  of  any  extensions  and  branches  of  the  rail- 
road, do  not  confer  upon  the  company  power  to  operate  upon  the  public 
highways  outside  of  the  city  of  Norfolk  a  street  railroad   for  the  trans- 
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tion  then  recurs,  what  additional  class  of  cases  did  the  trainers 
of  the  new  constitution  intend  to  provide  for  which  are  not 
embraced  in  the  old?  While  it  is  clear  that  the  present  con- 
stitution was  intended  to  afford  redress  in  a  certain  class  of 
cases  for  which  there  was  no  remedy  under  the  old  constitu- 
tion, yet  we  think  it  equally  clear  that  it  was  not  intended  to 
reach  every  possible  injury  that  might  be  occasioned  by  a 
public  improvement  There  are  certain  injuries  which  are 
necessarily  incident  to  the  ownership  of  property  in  towns  or 
Cities,  which  directly  impair  the  value  of  private  property,  for 
which  the  law  does  not  and  never  has  afforded  any  relief. 
For  instance,  the  building  of  a  jail,  police  station,  or  the  like 
will  generally  cause  a  direct  depreciation  in  the  value  of 
neighboring  property,  yet  that  is  clearly  a  case  of  damnum 
absque  injuria.  So  as  to  an  obstruction  in  a  public  street. 
If  it  does  not  practically  affect  the  use  or  enjoyment  of  neigh- 
boring property,  and  thereby  impair  its  value,  no  action  will 
lie.  In  all  cases,  to  warrant  a  recovery  it  must  appear  there 
has  been  some  direct  physical  disturbance  of  a  right,  either 
public  or  private,  which  the  plaintiff  enjoys  in  connection 
with  bis  property,  and  which  gives  to  it  an  additional  value, 
and  that  by  reason  of  such  disturbance  he  has  sustained  a 
special  damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.  In  the  absence  of  any 
statutory  or  constitutional  provisions  on  the  subject  the  com- 
mon law  afforded  redress  in  all  such  cases,  and  we  have  no 
doubt  it  was  the  intention  of  the  framers  of  the  present  con- 
stitution to  require  compensation  to  be  made  in  all  cases 
where,  but  for  some  legislative  enactment,  an  action  would  lie 
by  the  common  law." 

That  case,  ever  since  its  decision,  has  been  regarded  as  lay- 
ing down  the  proper  rule  on  the  subject,  and  is,  we  think, 
conclusive  of  the  case  at  bar.  Here  there  has  been  no  direct 
physical  disturbance  of  any  right,  public  or  private,  which 
the  plaintiff  enjoys  in  connection  with  her  property,  and 
which  gives  to  it  an  additional  value,  whereby  she  has  sus- 
tained a  special  damage  in  excess  of  that  sustained  by  the 
public  generally.  The  damages  sued  for  are  of  the  same  kind 
and  character  as  those  sustained  by  the  public  generally  in 
the  ownership  of  property,  which  property  may  have  been 
lessened  in  value  by  the  construction  and  operation  of  the 
road.  Noise,  the  obstruction  of  light  and  of  view,  are  nec- 
essary incidents  of  the  construction  and  operation  of  such 
roads,  and  if  every  property  owner  could  recover  in  all  such 
cases  the  making  of  public  improvements  would  become  prac- 
tically impossible.  This  road  is  not  constructed  along  the 
street  in  front  of  the  plaintiff's  property,  thus  injuring  or 
destroying  a  pnblic  right  which  she  enjoyed  in  connection  with 
her  property,  but,  as  before  said,  it  is  constructed  on  its  own 
land  or  right  of  way.  Therefore,  what  the  rights  of  an 
abutter  would  be  in  such  a  case  it  is  not  necessary  to  con- 
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sidor.  In  Railroad  Co.  v.  Grabill,  50  111.  241,  in  speaking  of 
tbe  annoyances  of  running  engines,  the  escape  of  steam,  etc., 
near  tbe  plaintiff's  premises,  this  court  said  (page  244): 
"Such  consequences  of  tbe  construction  and  use  of  railroads 
must  be  borne  by  all  living  near  them,  without  complaint  and 
without  hope  of  redress,  for  they  are  inseparable  from  the 
purposes  and  objects  of  such  structures,  bat  that  a  recovery 
can  and  should  be  had  for  such  damages  as  arise  out  of  the 
careless  and  negligent  acts  of  a  railroad  company  in  regard  to 
any  usual  and  necessary  appurtenance  to  their  road  cannot 
be  denied."  City  of  Chicago  v.  Union  Stock  Yards  &  Transit 
Co.,  164  III  224,  45  N.  E.  430,  3*  L.  R.  A.  281.  A  railroad 
constructed  and  operated  by  authority  of  law  cannot  be  a 
nuisance,  and  there  was  no  right  of  action  at  common  law  for 
the  depreciation  in  value  of  property  so  caused.  Tbe  com- 
pany is  liable  for  negligent  or  willful  injury,  as  others  are, 
but  not  for  doing  the  things  which  the  law  authorizes  it  to 
do.  Nor  can  we  agree  that  the  constitution  of  1870  gives,  or 
was  intended  to  give,  a  remedy  for  all  incidental  losses,  or 
for  the  depreciation  of  the  value  of  property,  caused  by  the 
construction  and  operation  of  railroads  in  the  vicinity ;  but, 
as  said  in  the  Rigney  Case,  it  was  intended  only  to  restore  a 
remedy  which  existed  at  common  law,  but  which  had  been 
denied  by  legislation  and  the  constitution  of  1848. 

We  are  referred  to  Railway  Co.  v.  Leah,  152  111.  249,  38  N. 
E.  556,  and  Railway  Co.  v.  Darke,  148  III  226,  35  N.  E.  750, 
as  announcing  a  different  doctrine.  There  may  be  in  the 
opinions  in  those  cases  some  expressions  which,  considered 
alone  and  without  reference  to  the  cases  there  under  considera- 
tion, might  tend  to  support  the  views  of  counsel  for  appel- 
lant, but  those  decisions  are  in  full  accord  with  the  Rigney 
Case  and  with  this,  and  the  Rigney  Case  was  cited  as 
authority  in  the  Leah  Case.  In  the  latter  case  the  premises 
of  plaintiff  had  their  front  on  a  narrow  street  20  feet  in  width, 
and  the  defendant's  railroad  crossed  this  street  diagonally, 
opposite  the  plaintiff's  premises,  within  6b  feet  thereof,  and 
said  street  afforded  the  only  approach  to  said  premises.  In 
that  case  it  is  clear  that  there  was  a  direct  physical  disturbance 
of  a  public  right  which  the  plaintiff  enjoyed  in  connection 
with  his  property,  which  right  gave  to  it  an  additional  value, 
and  that  he  sustained  special  damages  with  respect  to  his 
property  different  from  and  in  excess  of  that  sustained  by  the 
public  generally.  While  there  may  not  have  been  a  direct 
physical  injury  to  the  corpus  of  the  property,  there  was  such 
an  injury  to  the  owner's  right  of  access  to  and  use  and 
enjoyment  of  the  property  which  was  not  common  to  the 
pnblic  generally.  So,  too,  in  the  Darke  Case.  While  the 
road  was  not  located  in  the  public  street,  bat  on  the  com- 
pany's right  of  way,  yet  the  gravamen  of  the  action  was  that 
cinders,  ashes,  and  smoke  were  thrown  and  blown  onto  the 
plaintiff's  premises  in  a  considerable  amount,  and  that  the 
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nine  of  her  premises  was  depreciated  by  that  cause.  It 
cannot,  therefore,  be  said  that  there  was  no  direct  physical 
injury  to  the  property,  or  of  a  right  which  she  enjoyed 
therein,  which  caused  special  damages  to  her  which  were  not 
suffered  by  others  of  the  public  generally  in  the  use  of  their 
property.  In  the  case  at  bar  the  trains  were  run  by  elec- 
tricity, and  it  is  not  contended  that  there  were  thrown  or 
deposited  on  the  plaintiff's  property  any  cinders  or  other 
material  substances,  nor  that  there  was  any  nnusual  noise  or 
vibration  or  jarring  of  the  earth.  Whatever  damage  plaintiff 
may  have  suffered  in  depreciation  of  the  value  of  her  property 
was  of  the  same  kind  and  character  as  that  suffered  by  the 
public  generally,  and  common  to  the  owners  of  property  in 
a  large  city,  where  noise,  confusion,  and  the  disturbance  of 
quiet  appear  to  be  the  necessary  results  of  the  activities  of 
city  life. 

The  proof  admitted  and  that  offered  on  the  trial  in  this  case- 
would  not  sustain  in  full  the  allegations  of  the  declaration, 
which  in  some  of  the  counts  stated  a  good  cause  of  action, 
and  what  we  have  said  is  based  upon  the  record  as  it  stood  on 
the  trial  of  the  case  and  as  we  have  stated  it  to  be.  For 
example,  there  was  no  proof  that  entrance  to  plaintiff's 
premises  from  the  street  was  interfered  with  or  rendered 
unsafe. 

The  judgment  will  be  affirmed.     Judgment  affirmed. 


Wells  v.  Northern  Trust  Co.  et  al. 

(Supreme  Court  of  Illinois,  Feb.  n,  igoi.) 
[63  N.  E.  Rep.  136.] 

Street  Railway!— Authority  to  Execute  Mortgage.* 

Under  Rev.  St.  c.  114,  {  19,  par.  10,  providing  that  a  railroad  com- 
pany may  mortgage  its  corporate  property  and  franchises  to  secure  the 
Kymeut  of  any  debt  contracted  for  the  purpose  of  completing,  improv- 
X,  or  operating  its  road,  a  street  railroad  company  may  mortgage  its 
property  and  franchise  to  complete  its  road,  notwithstanding  the  ordi- 
nance granting  the  franchise  provides  that  it  shall  never  authorise  any 
other  railroad  company  to  use  such  franchise. 
Same — Inclusion  of  Franchise  in  Foreclosure  Decree. 

Where  the  ordinance  granting  a  franchise  to  a  street  railroad  com- 
pany restricts  the  franchise  to  such  company,  the  inclusion  of  the  rights 
granted  in  such  ordinance  in  a  decree  of  foreclosure  of  a  mortgage  exe- 
cuted by  such  company,  if  erroneous,  is  harmless. 
Same— Estoppel  of  Stockholders  to  Contend  That  Bonds  Are  Invalid. 
'  Where  stock  and  bonds  of  a  street  railroad  company  were  issued  to  a 
contractor  in  payment  of  construction  work,  to  a  face  value  amount 
largely  in  excess  of  the  cash  value  of  such  work,  the  contract  being 

"As  to  the  power  of  railroad  companies  to  mortgage  their  property, 
aee  6  Rap-  A  Mack's  Dig.  408  et  seq.;  19  Am.  A  Eng.  Enc.  Law  809  et 
sea.;  Central  Trust  Co.  of  New  York  v.  Chattanooga,  etc.,  R.  Co.  (C.  C. 
A.),  17  Am.  4  Eng.  R.  Cas.,  N.  S.,  548 ;  Cont.  A  Bldg.  Co.  v.  Continen- 
tal Trust  Co.  (C.  C.  A.),  21  Am.  St  Eng.  R.  Cas.,  N.  S.,  487  ;  Georgia, 
B.  A  F.  Ry.  Co.  v.  Barton  (Ga.|,  10  Am.  A  Eng.  R.  Cas.,  N.  8.,  446. 
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authorized  by  the  unanimous  vote  of  the  stockholders,  and  no  creditor 

being'  injured  thereby,  such  stockholders  and  their  successors  in  interest 

are  estopped  from  setting:  up  the  inequality  or  oppressiveness  of  the 

contract. 

Sams — Issue  of  Bonds — Effect  of  Equities  on  Rights  of  Transferees. 

Where  a  street  railroad  company  mortgaged  its  property  and  franchise 
to  secure  the  payment  of  bonds  issued  to  a  contractor  for  the  construc- 
tion of  the  road,  any  equities  the  company  might  have  against  the 
contractor  for  breach  of  the  contract  could  not  be  interposed  against 
subsequent  transferees  of  the  bonds  to  defeat  a  foreclosure  of  the 
mortgage. 
Same — Mortgages — Decree  of  Foreclosure — Tim*  to  Redeem. 

Where  a  decree  of  foreclosure  of  a  mortgage  executed  by  a  street  rail- 
road company  allowed  only  10  days  in  which  to  pay  the  amount  found 
due,  in  default  of  which  the  property  was  to  be  sold  absolutely  on  at 
least  60  days'  notice,  and  in  fact  nearly  6  months  elapsed  before  the 
sale  was  confirmed,  the  error,  if  any,  in  granting  too  short  time  in  the 
first  instance,  was  harmless. 

Error  to  appellate  court,  First  district. 

Action  by  the  Northern  Trust  Company  against  the 
Chicago  &  South  Side  Rapid  Transit  Railroad  Company,  R. 
M.  Wells,  receiver,  and  others,  to  foreclose  a  mortgage. 
From  a  judgment  of  the  appellate  court  (90  111.  App.  460) 
affirming  the  decree  of  the  trial  court,  R.  M.  Wells,  receiver, 
brings  error.     Affirmed. 

In  March,  1888,  the  Chicago  &  South  Side  Rapid  Transit 
Railroad  Company  was  organized  under  the  laws  of  Illinois 
for  the  purpose  of  constructing  and  operating  an  elevated 
railroad  on  the  south  side,  in  the  city  of  Chicago.  Its  capital 
stock,  amounting  to  $7,500,000,  was  divided  into  shares  of 
$100  each,  and  was  subscribed  for  by  six  persons,  five  of  them 
taking  and  paying  for  one  share  each,  and  the  remaining 
74,995  shares  being  subscribed  for  by  A.  F.  Walcott.  March 
10,  1888,  the  company  entered  into  a  construction  contract 
with  Walcott,  by  which  he  undertook  to  procure  the  right  of 
way  and  to  build  and  equip  the  road  from  Van  Buren  street 
to  Sixty-Seventh  street,  in  consideration  of  which  the  com- 
pany agreed  to  give  him  a  receipt  in  full  for  his  subscription 
to  the  capital  stock,  pay  him  $500  in  cash,  and  to  give  him 
$7,000,000  first  mortgage  bonds.  This  contract  was  subse- 
quently assigned,  with  the  assent  of  the  company,  to  the 
Rapid  Transit  Construction  Company. 

March  26,  1888,  the  city  council  of  Chicago  passed  an  ordi- 
nance granting  the  company  the  right  to  construct  an  elevated 
railway  within  the  city  limits.  Section  16  of  the  ordinance 
is  as  follows:  "It  is  expressly  provided  that  nothing  contained 
in  the  foregoing  ordinance  shall  in  any  way  or  manner  be 
construed  to  permit  the  construction  or  operation  of  said 
elevated  road  in  any  street  or  alley  of  the  city  of  Chicago, 
except  to  cross  such  street  or  alley,  as  herein  above  provided ; 
and  it  is  further  provided  that  the  above  consent  shall  never, 
in  any  way  or  manner,  authorize  any  other  railroad  company, 
or  street  or  horse  or  dummy  railroad  company,  to  use  the 
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expression    "corporation   organised,"  or   in    any    expression    meaning 
■ubntantially  the  same,  aa  in  the  one  used  in  this  appeal. 
Same— Sun* — Same — Constitutionality  of  Statute. 

It  being  argued  that  section  1,  c.  119,  Laws  1899,  is  unconstitutional, 
the  court,  without  considering  that  question,  holds  that  whatever  mi^ht 
be  the  construction  of  that  section,  with  reapect  to  the  mooted  question 
of  constitutionality,  section  2  of  the  same  chapter,  upon  which  the 
application  and  appeal  in  this  caae  are  baaed,  stands  in  full  force. 
Same— Same— Same— Same. 

The  court  holds  that  chapter  119,  §  2,  of  the  Public  Laws  of  1899, 
relating  to  the  route  and  location  of  street  railroads  in  the  ways  and 
streets  of  a  town,  to  the  approval  thereof  by  the  municipal  officers,  and 
to  appeals  from  their  action  or  refusal  to  act,  is  not  unconstitutional, 
aa  being  beyond  legislative  anthority,  or  aa  being  arbitrary  and  unjust, 
or  as  permitting  the  property  of  towns  to  be  taken  for  street  railroad 
purposes  without  just  compensation.  The  public  has  a  mere  easement 
in  land  taken  and  condemned  for  a  highway  or  townway.  It  has  the 
right  to  use  it  in  certain  ways.  Within  the  scope  of  the  easement,  the 
public,  which  acts  through  the  legislature,  may  regulate  and  control, 
may  extend  or  diminish,  the  public  uses,  as  it  sees  fit. 
Same— Public  Use." 

Tbe  legislature  has  authority  even  to  regulate  and  control  towns 
themselves.  For  towns  are  but  subdivisions  of  political  government 
created  by  the  legislature.  The  operation  of  a  street  railroad  is  an 
appropriate  public  use  of  a  street. 

(Official.) 

Exceptions  from  supreme  judicial  court,  Washington  county. 

Appeal  of  the  Milbridge  &  Cherryfield  Electric  Railroad 
Company  from  refusal  of  the  town  of  Milbridge  to  approve 
the  location  of  a  street  railway.  Demurrer  to  the  complaint 
was  overruled,  and  the  town  of  Milbridge  took  exceptions. 
Exceptions  overruled. 

This  was  a  complaint  under  St  1893,  c  268,  §  3,  as  amended 
by  St.  1899,  c.  119,  §  1,  on  appeal  from  the  municipal  officers 
of  the  town  of  Milbridge,  who,  it  was  alleged,  refused  and 
neglected  to  approve  the  route  and  location  of  the  appellant's 
street  railroad  in  the  streets  and  highways  of  the  town  of  Mil- 
bridge  in  the  county  of  Washington  for  more  than  30  days 
after  the  railroad  company's  application  to  them  therefor  was 
presented. 

The  municipal  officers  of  Milbridge  filed  a  demurrer  to  the 
complaint.  The  demurrer  was  overruled  at  nisi  prius,  and 
appellees  took  exceptions. 

Argued  before  WISWELL,  C.  J.,  and  EMERY,  WHITE- 
HOUSE,  SAVAGE.  FOGLER,  and  PEABODY,  JJ. 

E.  A.  Hubbard,  F.  I.  Campbell,  and  J.  O.  Bradbury,  for 
appellant. 

H.  H.  Gray,  for  appellee. 

SAVAGE,  J.     This  is  an  appeal  based  upon  the  alleged 

>  grant  a  franchise  to  coll- 
ects of  a  municipal  corpc 
en. ;  7  Rap.  &  Mack's  £ 
;  Beekman  v.  Third  Ave.  R.  Co.  (N.  Y.),  8  Am.  4  Eng.  R. 
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neglect  or  refusal  of  the  municipal  officers  of  Milbridge  to 
approve  of  the  proposed  route  and  location  of  the  appellant 
company  in  certain  streets  and  ways  in  the  town  of  Milbridge, 
and  ia  controlled  by  the  provisions  of  chapter  268,  §  6,  Pub. 
Laws  1893,  aa  amended  by  chapter  119,  §  a.  Pub.  Laws  1899, 
relating  to  the  organization  of  street  railroad  companies. 

The  appellees  have  demurred,  and  they  seek  to  sustain  their 
demurrer, — first,  upon  the  ground  that  it  is  nowhere  alleged 
in  the  appeal  that  the  railroad  commissioners  had  determined 
that  public  convenience  required  the  construction  of  the  rail- 
road. The  appellees'  position  is  that  such  determination  is  a 
necessary  prerequisite  to  any  proceedings  by  the  railroad 
company  under  charter  or  certificate  of  organization;  that 
without  such  determination  the  company  obtained  no  fran- 
chise, and  no  right  to  call  upon  the  railroad  commissioners  or 
the  municipal  officers  of  Milbridge  for  an  approval  of  its  route 
and  location;  that  the  municipal  officers  of  Milbridge  had  no 
jurisdiction  in  the  premises,  and  no  authority  to  act  upon 
the  railroad  company's  application  to  them;  and  that  this 
court  has  no  jurisdiction  on  appeal.  In  short,  the  appellees 
say  that  the  determination  by  the  railroad  commissioners  that 
public  convenience  requires  the  construction  of  the  railroad 
is  an  essential  jurisdictional  fact,  and  hence  that  it  must  be 
averred. 

It  is  undoubtedly  true  that  in  proceedings  of  this  character 
enough  must  be  directly  alleged  to  show  that  the  court  has 
jurisdiction  (Pettengill  v.  Commissioners,  21  Me.  377);  and  if 
there  be  an  omission  to  allege  any  fact  without  which  the 
court  would  not  have  jurisdiction,  advantage  may  be  taken  of 
the  omission  by  demurrer,  or  upon  a  motion  to  dismiss  (Kines 
v.  City  of  Portland,  93  Me.  227,  44  Atl.  925).  It  is  also  true 
that,  under  the  statute  in  question,  it  was  essential  that  the 
railroad  commissioners  should  find  that  public  convenience 
required  the  construction  of  the  railroad,  before  the  railroad 
company  could  do  any  business.  It  was  preliminary  even  to 
complete  organization.  In  re  Portland  Railroad  Extension 
Co.,  94  Me.  565,  48  Atl.  119.  The  amendments  to  this  statute 
(chapter  187,  Pnb.  Laws  1901)  do  not  affect  this  case. 

Now,  while  it  is  necessary  for  the  appeal  to  allege  enough 
to  show  that  the  appellant  had  the  right  to  apply  to  the 
municipal  officers  for  an  approval  of  its  route,  it  is  not  nec- 
essary to  allege  all  the  steps  by  which  the  appellant  obtained 
that  right. 

The  statute  regulating  such  an  application  and  appeal  (Pub. 
Laws  1899,  c.  119,  §  2)  gives  that  right  to  every  "corporation 
organized"  under  the  provisions  of  chapter  268  of  the  Public 
Laws  of  1893.  It  does  not  require  the  appeal  to  set  forth  the 
steps  which  led  up  to  the  organization.  It  would  have  been 
sufficient  for  the  appellant  to  have  alleged  simply  that  it  was 
a  "corporation  organized"  under  the  statute  referred  to. 
Under  such  an  allegation,  all  things  essential  and  preliminary 
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to  lawful  organization  would  be  presumed,  so  far  as  averment 
is  concerned,  and  no  specific  allegation  would  be  necessary. 
McClinch  v.  Sturgis,  72  Me.  288. 

As  preliminary  to  the  organization  of  such  a  corporation 
under  the  statute  of  1899,  it  was  essential  that  the  railroad 
commissioners  should  find,  not  only  that  public  convenience 
required  the  construction  of  the  railroad,  but  that  all  the  pro- 
visions of  sections  1  and  2  of  Public  Laws  of  1893,  chapter 
268,  bad  been  complied  with;  that  is,  that  at  least  five  per- 
sons, of  whom  a  majority  were  citizens  of  this  state,  had  made 
and  signed  proper  articles  of  association,  that  not  less  than 
$4,000  of  capita]  stock  for  every  mile  of  road  proposed  to  be 
constructed  had  been  subscribed  for  in  good  faith  by  respon- 
sible parties,  and  5  per  cent  paid  thereon  in  cash  to  the  direc- 
tors, and  that  a  majority  of  the  directors  had  made  the 
affidavit  required  by  section  2.  The  determination  of  all  of 
these  facts  was  preliminary  and  essential  to  the  organization 
of  the  company.  But  in  an  appeal  like  this  it  is  no  more  nec- 
essary to  allege  as  to  the  finding  of  public  convenience  than 
as  to  any  other  of  the  findings.  They  are  all  implied  in  the 
expression  "corporation  organized." 

The  appeal  before  us  not  only  alleges  that  the  appellant  is 
a  "corporation  duly  organized  and  established  in  conformity 
to  the  laws  of  the  state  of  Maine,"  in  the  year  1900,  but  it 
also  sets  forth  at  length  the  secretary  of  state's  official  cer- 
tificate of  its  organization.  This  certificate  is  the  official  evi- 
dence that  the  appellant  is  a  "corporation  organized"  under 
chapter  268  of  the  Public  Laws  of  1893,  and  hence  authorized 
to  make  application  to  the  municipal  officers  for  approval  of 
a  proposed  route,  and  to  appeal,  if  they  neglect  or  refuse  to 
act.     Moreover,  the  allegation  that  this  electric  railroad  com 

Einy  was  "duly  organized  and  established  in  conformity  to  the 
ws  of  the  state,"  in  1900,  necessarily  means  that  it  was  a 
"corporation  organized"  under  the  statutes  of  1893  and  1890, 
already  referred  to,  because  there  were  no  other  laws  in  force 
at  that  time  under  which  an  electric  railroad  company  could 
be  organized.     This  contention  of  the  appellees  fails. 

In  the  next  place,  the  appellees  contend  that  the  provisions 
in  section  3  of  chapter  268  of  the  Public  Laws  of  1893,  as 
amended  by  section  1  of  chapter  119  of  the  Public  Laws  of 
1899,  relating  to  appeals  from  the  railroad  commissioners  on 
the  question  of  "public  convenience,"  were  unconstitutional, 
and  upon  this  hypothesis  their  learned  counsel  argues  that  the 
whole  section,  so  far  as  it  requires  the  railroad  commis- 
sioners to  make  any  finding  upon  the  question  of  public  con- 
venience, was  inoperative  and  void.  Without  assenting  to 
this  proposition  in  the  least,  and  without  any  consideration 
whatever  of  the  constitutional  question  suggested,  it  is  only 
necessary  to  say  that,  if  the  appellees'  conclusion  were  cor- 
rect, it  would  furnish  one  more  reason  for  omitting  from  this 
appeal  any  specific  reference  to  any  finding  respecting  public 
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convenience.  If  the  commissioners  were  not  authorized  to 
determine  whether  public  convenience  required  the  con- 
struction of  the  railroad,  certainly  no  alienation  concerning  it, 
specific  or  implied,  was  necessary  in  the  appeal  from  the 
action  or  nonaction  of  the  municipal  officers.  Besides,  what- 
ever might  be  the  construction  of  section  i,  c  1 19,  of  the 
Laws  of  1899,  npon  the  questions  mooted,  section  2  of  the 
same  chapter,  upon  which  the  application  and  appeal  in  this 
case  are  based,  stands  in  full  force. 

Lastly,  the  appellees  claim  that  the  statute  (Pnb.  Laws 
1899,  c.  119,  §  2)  is  "arbitrary,  unjust,  unconstitutional,  and 
void"  in  that  it  gives  a  street  railroad  company  "the  right  to 
locate  in  the  streets  of  a  town,  with  no  provision  for  compen- 
sation" to  the  town,  "and  no  provision  for  the  protection  of 
the  town  in  reference  to  laying  tracks,  expense  of  repairs, 
widening  the  streets,  and  clearing  of  snow;  and  also  gives  a 
committee  of  three  men  power  against  the  wishes  of  a  town 
to  locate  in  any  of  its  streets,  in  any  position  of  the  street, 
with  no  right  of  appeal. ' '  The  authorities  cited  by  the  appel- 
lees do  not  sustain  this  contention,  nor  do  we  think  any  can 
be  found  that  will.  This  claim  arises,  probably,  from  a  mis- 
conception of  the  relation  which  a  town  bears  to  the  public 
'  ways  within  it  When  land  is  taken  and  condemned  for  a 
way,  it  becomes  subject  to  a  public  easement  or  servitude, 
while  the  title  remains  in  the  original  owner.  The  public  has 
entire  control  of  the  easement  thus  acquired,  and  may  regulate 
and  extend  the  public  use,  within  the  scope  of  the  easement, 
in  whatever  manner  it  pleases.  The  public  acts  through  the 
legislature.  The  legislature  may  thus  regulate,  not  only 
the  method  and  extent  of  such  lawful  public  uses  of  ways  in 
towns,  but  it  has  the  power  to  regulate  and  control  even  the 
towns  themselves.  It  creates  the  towns  as  subdivisions  of 
political  government,  and  may  dissolve  them.  It  bestows 
upon  them  certain  powers.  It  charges  them  with  certain 
duties.  These  duties  may  be  enlarged  or  diminished,  and 
these  powers  may  be  increased  or  restrained,  in  accordance 
with  the  judgment  of  the  legislature.  These  principles  are 
of  general  acceptation.  Inhabitants  of  North  Yarmouth  v. 
Killings,  45  Me.  133,  71  Am.  Dec.  530.  A  town  is  charged 
with  the  performance  of  many  duties  with  respect  to  roads, 
and  it  may  possess  a  qualified  control  over  them,  but  it  does 
not  own  them.  The  legislature  may  increase  its  duties  and 
its  burdens  with  respect  to  them;  it  may  diminish  its  power 
of  control.  These  are  matters  of  public  policy,  of  which  the 
legislature  is  the  judge.  And  when  the  legislature  authorizes 
a  new  method  of  use  of  the  public  easement  in  such  a  road, 
a  town  has  no  such  property  interest  in  the  road  as  will 
entitle  it  to  pecuniary  compensation ;  nor  has  an  injury  been 
done  to  it,  of  which  it  can  justly  complain. 

It  is  too  well  settled  to  be  questioned  that  the  ordinary 
operation  of  a  street  railroad,  which  is  a  quasi  public  use,  is 
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■  aae  of  the  street  appropriate  to  the  character  of  the  ease- 
ment or  servitude  which  the  public  holds.  It  imposes  no 
additional  burden  upon  the  abutter,  and  is  no  new  taking  of 
land  for  which  he  may  recover  additional  compensation. 
Briggsv.  Railroad  Co.,  79  Me.  363,  10  Atl.  47.  1  Am.  St  Rep. 
316;  Taylor  v.  Railway  Co.,  91  Me.  193.  39  AtL  560,  64  Am. 
St.  Rep.  216.  It  is  entirely  competent  for  the  legislature  to 
authorize  such  a  use,  and  prescribe  its  method  and  extent 

While  the  objections  to  the  statute  which  are  now  under 
consideration  for  the  most  part  involve  questions  of  policy 
rather  than  those  of  constitutional  law,  it  is  not  improper  to 
observe  that,  although  it  is  the  privilege  of  a  street  railroad 
company  to  select  its  proposed  route  and  location,  that  selec- 
tion is  of  no  avail  unless  it  is  approved  by  the  municipal 
officers;  or  if  they  fail  to  perform  their  duty,  and  neglect  and 
refuse  to  act,  still  the  selection  of  the  railroad  company  goes 
for  naught,  unless  it  is  approved  by  an  independent,  impartial 
tribunal  appointed  by  the  court  Even  then  the  selec- 
tion is  not  effective  until  approved  by  the  railroad  commis- 
sioners. Pub.  Laws  1899,  c.  119,  §  2.  There  is  no  merit  in 
this  contention  of  the  appellees. 

Exceptions  overruled. 

Township  of  Grosse  Pointe  v.  Detroit  &  L,  St.  C.  Ry.  et  at. 
{Supreme  Court  of  Michigan,  April  m,  1902.) 
[90  N.  W.  Rep.  4Z] 
Street  Railways— Compliance  with  Franchise*— Mandamus,  f 

The  conditions  contained  in  a  license  or  franchise  to  a  street  railway 
company  imposed  by  a  town  board  nnder  Comp.  Laws  1897,  f  6446, 
authorizing-  a  street  railway  to  construct  its  road  along1  the  streets  and 
highways  of  a  township  on  such  terms  and  conditions  as  may  be  agreed 
on  by  the  company  and  the  township  board,  are  as  binding  as  though 
Imposed  in  the  statute,  and  mandamus  properly  lies  to  compel  a  com- 
pliance therewith. 
Same — Same — Liabilittes  of  Purchasing  Company. 

A  street  railway  company  purchasing  the  property  of  another  street 
railway  company  under  Comp.  Laws  1897,  I  6448,  authorizing-  any 
street  railway  company  to  purchase  and  acquire  the  real  and  personal 
property  and  the  rights,  privileges,  and  franchises  of  any  street  railway 
in  any  village  or  township,  takes  the  road  subject  to  all  the  obligations 
of  its  grantor,  and  mandamus  will  lie  to  compel  it  to  discharge  such  lia- 
bilities. 
Same — Same— Liability  of  Selling  Company. 

A  street  railway  company  which  has  sold  its  road  to  another  company 
cannot  be  compelled  by  mandamus  to  comply  with  the  terms  of  its 
franchise. 

Certiorari  to  circuit  court,  Wayne  county;  Joseph  W. 
Donovan,  Judge. 

Mandamus  by  the  township  of  Grosse  Pointe  against  the 
Detroit  &  Lake  St.  Clair  Railway,  impleaded  with  the  Rapid 
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Railway  and  the  Detroit,  Lake  Shore  &  ML  Clemens  Rail- 
way. From  an  order  granting  the  writ,  the  defendants  brine 
certiorari.  Affirmed  as  to  the  Detroit  &  Lake  St.  Clair  Rail- 
way, and  reversed  as  to  the  Detroit,  Lake  Shore  &  Mt. 
Clemens  Railway. 

James  H.  Pound,  for  relator. 

Gray  &  Gray  and  L.  S.  Trowbridge,  Jr.,  for  respondents. 

MONTGOMERY,  C.  J.  This  is  certiorari  to  review  a 
peremptory  writ  of  mandamus  issued  by  the  circuit  court,  on 
petition  of  the  township  of  Grosse  Pointe,  requiring  the 
Detroit,  Lake  Shore  &  Mt.  Clemens  Railway  and  the  Detroit 
&  Lake  St.  Clair  Railway,  two  Michigan  corporations,  to 
comply  with  certain  conditions  of  a  franchise  granted  by  the 
relator  to  the  Detroit,  Lake  Shore  &  Mt.  Clemens  Railway, 
its  successors  and  assigns,  and  accepted  by  said  railway.  By 
virtue  of  2  Comp.  Laws  1807,  §  6448,  the  Detroit  &  Lake  St. 
Clair  Railway  had  purchased  the  railroad,  franchise  rights, 
and  other  property  of  the  Detroit,  Lake  Shore  &  Mt.  Clemens 
Railway,  and  was  operating  said  railroad.  The  writ  com- 
mand both  respondents  to  maintain  certain  electric  lights 
daring  the  hours  of  darkness,  while  actually  engaged  in 
running  cars,  and  to  run  a  car  over  said  line  daily,  except  Sun- 
days, at  such  an  hour  that  passengers  thereon  may  make  con- 
venient connection  at  the  terminus  of  said  railway  in  Grosse 
Pointe  Farms,  with  a  car  on  the  Citizens'  line,  reaching  Wood- 
ward avenue,  in  Detroit,  at  7  o'clock  a.  in.,  local  time.  The 
Detroit  &  Lake  St.  Clair  Railway  contends  that  the  writ  of 
mandamns  should  not  have  issued  against  it — First,  upon  the 
ground  that  the  franchise  or  license  of  a  town  board  is  a  mere 
contract,  and  "does  not  rise  to  the  dignity  of  a  statute, "  and 
therefore  that  the  duty  to  perform  the  acts  required  by  the 
writ  is  not  a  duty  imposed  by  law,  but  a  mere  contractual 
obligation;  and.  second,  upon  the  ground  that  it  is  not  shown 
to  have  accepted  the  conditions  of  the  franchise. 

In  City  of  Lansing  v.  Lansing  City  Electric  Ry.  Co.,  109 
Mich.,  at  page  127,  66  N.  W.,  at  page  951,  it  was  held  that 
mandamus  is  the  proper  remedy  to  compel  a  street  railway 
company  to  comply  with  a  city  ordinance,  requiring  it  to 
pave  between  its  tracks.  It  is  sought  to  distinguish  that  case 
from  the  present  on  the  ground  that  the  ordinance  in  that 
case  had  the  force  of  law,  while  it  is  contended  that  in  the 
present  case  the  agreement  between  the  township  authorities 
and  the  railway  company  is  a  mere  contract,  which  will  not 
be  enforced  by  mandamus.  We  see  no  reason  for  this  dis- 
tinction. The  statute  (2  Comp.  Laws  1897,  §  6446)  provides, 
as  to  cities  and  villages:  "Any  street  railway  corporation, 
organized  under  the  provisions  of  this  act,  may,  with  the 
consent  of  the  corporate  authorities  of  any  city  or  village, 
given  in  and  by  an  ordinance  or  ordinances  duly  enacted  for 
that  purpose,  and  under  such  rules,  regulations  and  conditions 
at  in  and  by  such  ordinance  or  ordinances  shall  be  pre- 
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scribed,  construct,  use,  maintain  and  own  a  street  railway  for 
the  transportation  of  passengers,  in  and  upon  the  lines  of 
such  streets  and  ways  in  said  city  or  village,  as  shall  be 
designated  and  granted  from  time  to  time  for  that  purpose, 
in  the  ordinance  or  ordinances  granting  such  consent;  but  no 
such  railway  company  shall  construct  any  railway  in  the 
streets  of  any  city  or  village,  until  the  company  shall  have 
accepted  in  writing  the  terms  and  conditions  upon  which 
they  are  permitted  to  use  said  streets."  As  to  townships, 
the  provision  is  as  follows:  "Any  company  organized  under 
the  provisions  of  this  act  may  construct,  nse,  maintain  and 
own  a  street  railway  for  the  transportation  of  passengers,  in 
and  along  the  streets  and  highways  of  any  township,  upon 
snch  terms  and  conditions  as  may  "be  agreed  upon  by  the 
company  and  the  township  board  of  the  township,  which 
agreement  and  the  acceptance  by  the  company  of  the  terms 
thereof,  shall  be  recorded  by  the  township  clerk  in  the  records 
of  the  township."  In  effect,  these  two  provisions  are  not 
dissimilar.  In  either  case  the  company  derives  its  authority 
to  occupy  the  street  or  highway  from  the  statute.  The  only 
limitation  is  that  it  first  obtain  the  consent  of  the  local 
authorities;  and  in  either  case,  when  the  consent  is  obtained, 
the  conditions  are  as  binding  as  though  imposed  in  the 
statute. 

As  to  the  contention  that  the  purchasing  company  is  not 
liable  to  be  proceeded  against  in  the  same  manner  as  its 
grantor  was,  we  think  it  unsound.  The  only  rights  derived 
are  by  purchase,  it  is  true,  bat  it  seems  clear  that  snch  a  par- 
chasing  company  takes  the  road  subject  to  all  the  obligations 
resting  upon  its  grantor.     See  2  Comp.  Laws   1897,  §   6448. 

The  writ  of  mandamus  was  properly  directed  to  the  Detroit 
&  Lake  St.  Clair  Railway.  As  to  the  Detroit,  Lake  Shore  & 
Mt.  Clemens  Railway,  we  think  the  situation  is  different. 
This  company  sold  out  to  its  co-respondent,  and  is  not  in 
position  to  comply  with  the  requirements  of  the  writ.  The 
order  as  to  this  company  is  reversed,  and,  as  to  the  Detroit 
&  Lake  St.  Clair  Railway,  affirmed.  No  costs  will  be  awarded 
to  either  party. 

LONG,  J.,  did  not  sit     The  other  justices  concurred. 

Board  of  Com'rs  of  Stanly  County  tt  at.  v.  Coler  et  at. 

(Circuit  Court  of Appeals,  Fourth  Circuit,  February  4.,  1002.) 

[113  Fed.  Rep.  70S.] 

Counties— Power  to  Aid  Railroads— North  Carolina  Statute.* 

Code  N.  C.  1883,  \  1996,  first  enacted  in  1869,  and  re-enacted   in  the 

•For  authorities  on  the  subject  of  municipal  and  local  aid  to  railroads, 
see  6  Rap.  &  Mack's  Dig.  523  j  15  Am.  &  Eng.  Enc.  Law  1236  ;  Neale 
v.  Count;  Court  of  Wood  County  (W.  Va.),  7  Am.  ft  Eng.  R.  Caa.,  N. 
8.,  252 ;  Town  Council  of  Lexington  v.  Union  Nat.  Bank  (Mias.),  9 
Am.  &  Eng.  R.  Caa.,  N.  3.,  321. 
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Code  in  1883,  provides  that  "the  boards  of  commissioners  of  the  several 
■counties  shall  have  power  to  subscribe  stock  to  any  railroad  company 
or  companies  when  necessary  to  aid  in  the  completion  of  any  railroad 
in  which  the  citizens  of  the  county  may  have  an  interest."  The  succeed- 
ing sections  require  the  submission  of  the  question  of  the  proposed 
subscription  to  the  voters  of  the  county.  The  constitution  of  1868 
(article  5,  |  4)  expressly  provides  that  the  state  shall  give  aid  to  rail- 
roads only  when  authorized  by  a  direct  vote  of  the  people,  or  "to  aid  in 
the  completion  of  such  railroads  as  may  be  unfinished  at  the  time  of  the 
adoption  of  this  constitution,  or  in  which  the  state  hasa  direct  pecuniary 
interest"  :  held,  that  in  View  of  the  difference  in  the  language  of  the 
two  provisions,  as  well  as  of  the  plain  and  ordinary  meaning  of  the 
words  of  the  statute  relating  to  counties,  it  could  not  be  construed  aa 
limited  in  application  to  cases  where  railroads  had  been  commenced  and 
were  unfinished  at  the  time  the  constitution  was  adopted,  and  In  which 
the  counties,  as  such,  had  a  direct  pecuniary  interest,  but  that  it  con- 
ferred power  on  counties  to  subscribe  for  stock,  in  the  manner  prescribed, 
in  any  railroad  company  which  had  been  duly  incorporated  to  build  a 
projected  road  in  which  the  citizens  of  the  county,  as  a  body,  have  a 
general  interest  because  of  the  supposed  benefits  to  be  derived  from  it. 
Same— Validity  of  Bonds— Effect  of  Recitals. 

Where  a  county  issued  negotiable  bonds,  as  authorized  by  such  statute, 
in  payment  for  stock  subscribed  in  a  railroad  company  which  built  its 
road,  into  the  county  as  agreed,  and  the  county  receiyed  and  continued 
to  hold  the  stock,  taxed  the  road,  and  for  a  number  of  years  paid  the 
interest  on  the  bonds,  It  is  estopped  by  recitals  therein  that  they  were 
issued  by  authority  of  such  statute,  as  against  a  bona  fide  holder  for 
Value,  to  deny  that  the  subscription  was  necessary  to  aid  in  the  com- 
pletion of  the  road,  or  that  the  citizens  of  the  county  had  an  interest 
therein,  both  of  which  were  facts  precedent  to  the  right  to  exercise  the 
power  conferred  by  the  statute. 

Goff,  Circuit  Judge,  dissenting. 

On  Rehearing.  For  former  opinion,  see  37  C.  C.  A.  484, 
and  96"  Fed.  284. 

A.  C.  Avery  and  James  E.  Shepherd  (Avery  &  Avery, 
Schenck  &  Schenck,  and  Shepherd  &  Busbee,  on  the  briefs), 
for  appellants. 

Charles  Price  (John  F.  Dillon  and  Harry  Hnbbaxd,  on  the 
briefs),  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  BOYD, 
District  Judges. 

MORRIS,  District  Judge.  The  opinion  expressing  the 
conclusions  of  this  court  on  the  first  hearing  of  this  case  was 
filed  August  1,  1899.  37  C.  C.  A.  484,  96  Fed.  284.  Upon 
the  appellees'  petition  for  a  rehearing  the  whole  case  has 
been  folly  reargued  in  connection  with  the  appeal  in  Wilkes 
Co.  v.  Coler,  decided  at  this  term,  and  in  connection  with 
the  answers  of  the  supreme  court  of  the  United  States  to 
the  qnestions  certified  in  that  case.  180  U.  S.  506,  21  Sup. 
Ct.  458,  45  L-  Ed.  642. 

The  bonds  in  question  are  as  follows: 

"County  of  Stanly  Six  Per  Cent.  Bond. 

"Stanly  county,  state  of  North  Carolina,  is  indebted  to  the 
bearer  in  the  sum  of  five  hundred  dollars  payable,  *  *  *" 
etc.     "This  bond  is  one  of  a  series  of  eighty  of  the  denomina- 

2  R  R  R  -32 
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tion  of  one  thousand  dollars  each,  and  forty  of  the  denomina- 
tion of  five  hundred,  making  a  total  of  one  hundred  thousand 
dollars,  issued  by  authority  of  an  act  of  the  general  assembly 
of  North  Carolina  ratified  the  third  day  of  March,  A.  D.  1887, 
entitled  'An  act  to  amend  the  charter  of  the  Yadkin  Rail- 
road Company,'  and  of  sections  1996,  1997,  1998,  and  1999  of 
the  Code  of  North  Carolina,  and  authorized  by  a  majority  of 
the  qualified  voters  of  Stanly  county  at  an  election  regularly 
held  for  that  purpose  on  the  15th  day  of  August,  A.  D.  1889, 
duly  ordered  by  the  commissioners  of  Stanly  county.  This 
series  of  bonds  is  issued  to  pay  the  subscription  of  one 
hundred  thousand  dollars  made  by  Stanly  county  to  the 
capital  stock  of  the  said  railroad,  known  as  the  Yadkin  Rail- 
road Company.  *  *  *"  etc.  "In  testimony  whereof,  the 
chairman  of  the  board  of  county  commissioners  of  Stanly 
county  hath  hereunto  subscribed  his  name  for  and  on  behalf 
of  said  board,  and  the  clerk  of  the  superior  court  of  Stanly 
county  hath  countersigned  the  same  and  affixed  thereto  the 
seal  of  said  superior  court  this  fourth  day  of  July,  A.  D.  1800." 

The  recitals  of  present  interest  are  (1)  that  the  bonds  are 
issued  by  authority  of  the  act  of  March  3,  1887;  and  (2)  of 
sections  1996,  1997,  1998,  and  1999  of  the  Code;  and  (3)  are- 
authorized  by  a  majority  of  the  votes  of  the  county. 

The  act  of  March  3,  1887,  the  supreme  court  of  North 
Carolina  has  decided,  never  became  a  law  of  North  Carolina, 
so  far  as  it  undertook  to  give  authority  to  issue  the  county- 
bonds,  for  the  reason  that  it  was  not  passed  with  the  special 
formality  required  by  section  14  of  article  2  of  the  North 
Carolina  constitution  of  1868,  which  declares  that  no  law  shall 
pass,  authorizing  a  county  to  raise  money  on  its  credit,  or 
impose  a  tax,  unless  the  bill  be  read  three  several  times  in 
each  horfse  of  the  general  assembly,  and  pass  three  several 
readings  on  different  days,  and  the  yeas  and  nays  on  the 
second  and  third  reading  of  the  bill  are  entered  on  the  journal 
The  recital  of  the  invalid  enactment  of  March  3,  1887,  how- 
ever, does  not  invalidate  the  bonds,  if  there  was  in  force  at 
the  time  the  bonds  were  issued  other  valid  legislation  which 
gave  power  to  Stanly  county  to  issue  them ;  and  it  is  urged 
upon  us  by  counsel  for  the  bondholders  that  the  recited  sec- 
tions of  the  Code,  reasonably  construed,  and  applied  asunder- 
stood  at  the  time  the  bonds  were  issued,  gave  sufficient 
power  and  authority.  County  Com'rs  v.  Beal,  113  U.  S.  227, 
5  Sup.  Ct.  433,  28  L.  Ed.  966;  Commissioners  v.  January,  94 
U.  S.  202,  24  L%  Ed.  no;  City  of  Evansville  v.  Dennett,  161 
U.  S.  434.  443.  444.  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Knox 
Co.  v.  Ninth  Nat.  Bank,  147  U.  S.  91,  13  Sup.  Ct.  267,  37  L. 
Ed.  93;  Wilkes  Co.  v.  Coler,  180  U.  S.  506-524,  21  Sup.  Ct. 
458,  45  L.  Ed.  642.  These  sections  of  the  Code  were  origi- 
nally enacted  as  chapter  171  of  the  laws  of  North  Carolina  of 
1868-69,  and  were  re-enacted  as  sections  1996,  1997,  1998,. 
1999,  and  2000  of  the  Code  of  1883,  with  all  the  formality  re- 
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quired  by  section  14  of  article  2  of  the  constitution  with  re- 
gard to  a  law  allowing  counties  to  pledge  their  credit  and 
impose  a  tax  for  that  purpose.  Commissioners  v.  Snuggs, 
121  N.  C.  394-401,  28  S.  E.  539,  39  L.  R.  A.  439. 

The  following  are  sections  1996  and  1997: 

Section  1996  of  the  Code  of  North  Carolina:  "The  boards 
of  commissioners  of  the  several  counties  shall  have  power  to 
subscribe  stock  to  any  railroad  company  or  companies  when 
necessary  to  aid  in  the  completion  of  any  railroad  in  which 
the  citizens  of  the  county  may  have  an  interest ' ' 

Section  1997  of  the  Code  of  North  Carolina:  "The  board 
of  commissioners  of  any  county  proposing  to  take  stock  in 
any  railroad  company  shall  meet  and  agree  upon  the  amount 
to  be  subscribed,  and,  if  a  majority  of  the  board  shall  vote  for 
the  proposition,  this  shall  be  entered  upon  the  record,  which 
shall  show  the  amount  proposed  to  be  subscribed,  to  what 
company,  and  whether  in  bonds,  money  or  other  property, 
and  thereupon  the  board  shall  order  an  election,  to  be  held 
on  a  notice  of  not  less  than  thirty  days,  for  the  purpose  of 
voting  for  or  against  the  proposition  to  subscribe  the  amount 
of  stock  agreed  on  by  the  board  of  county  commissioners. 
And,  if  a  majority  of  the  qualified  voters  of  the  county  shall 
vote  in  favor  of  the  proposition,  the  board  of  county  commis- 
sioners, through  their  chairman,  shall  have  power  to  subscribe 
the  amount  of  stock  proposed  by  them  and  submitted  to  the 
people,  subject  to  all  the  rules,  regulations  and  restrictions 
of  other  stockholders  in  such  company  or  companies.  Pro- 
vided, that  the  counties,  in  the  manner  aforesaid,  shall  sub- 
scribe from  time  to  time  such  amounts,  either  in  bonds  or 
money,  as  they  may  think  proper." 

The  bond's  were  duly    authorized  by  a    majority  of  the 

qualified  voters  of  Stanly  county,  and  were  dated  July , 

1890,  and  were  issued  from  time  to  time  as  the  railroad  was 
built,  and  were  placed  on  the  market  and  sold;  and  for  four 
years  a  tax  was  levied  and  collected  by  the  county,  and  the 
interest  coupons  paid.  When  the  tax  for  the  fifth  year  had 
been  collected,  the  superior  court  of  Stanly  county,  in  1807, 
at  the  instance  of  the  commissioners  of  the  county  and  certain 
taxpayers,  held  the  bonds  to  be  invalid,  and  enjoined  the 
treasurer  of  the  county  from  paying  the  interest;  and  on 
appeal  the  supreme  court  of  North  Carolina  affirmed  the  rul- 
ing. Commissioners  v.  Snuggs  (1897)  121  N.  C.  394,  28  S.  E. 
S39.  39  L.  R.  A.  439.  The  supreme  court  of  North  Carolina 
(Chief  Justice  Faircloth  dissenting)  held  that  Stanly  county 
had  no  power  or  authority,  under  the  above-recited  sections 
of  the  Code,  even  with  an  affirmative  vote  of  the  qualified 
voters  of  the  county,  to  issue  bonds,  and  levy  a  tax  for  their 
payment,  in  aid  of  a  railroad  not  begun  before  the  adoption 
of  the  state  constitution  of  1868. 

(Question  of  jurisdiction  omitted.)  • 

Was  there  anything  in  the  constitution,  laws,  or  decisions  of 
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North  Carolina  which  should  have  given  warning  to  purchasers 
of  the  bonds  that  the  power  given  to  counties  by  section  1996 
of  the  Code  was  not  applicable  to  the  Yadkin  Railroad  Com- 
pany in  Stanly  county  ?  As  to  state  aid,  the  constitution  clearly 
said  (article  5,  §  4)  that  it  should  only  be  given,  unless  sub- 
mitted to  a  direct  vote  of  the  people  of  the  state,  "to  aid  in 
the  completion  of  such  railroads  as  may  be  unfinished  at  the 
time  of  the  adoption  of  this  constitution,  or  in  which  the  state 
has  a  direct  pecuniary  interest."  The  language  used  by  the 
framers  of  the  constitution  when  dealing  with  the  aid  which 
might  be  given,  not  by  the  state,  but,  by  counties,  to  rail- 
roads, is  qaite  different,  and  it  was  to  be  presumed  that  the 
difference  in  language  was  significant  of  a  corresponding 
difference  in  meaning,  intention,  and  policy.  With  regard  to 
counties,  the  language  of  the  constitution  is  simply  (article  7, 
§  7)  that  no  county  shall  loan  its  credit,  nor  shall  any  tax  be 
levied,  except  for  necessary  expenses  thereof,  unless  by  a  vote 
of  the  qualified  voters  therein.  With  regard  to  section  1996  of 
the  Code,  there  had  not  been,  prior  to  the  issuing  of  the  bonds 
in  suit,  any  decision  of  the  supreme  court  of  North  Carolina 
construing  its  meaning.  The  import  of  its  words,  "The 
boards  of  commissioners  of  the  several  counties  shall  have 
power  to  subscribe  stock  to  any  railroad  company  or  com- 
panies when  necessary  to  aid  in  the  completion  of  any  rail- 
road in  which  the  citizens  of  the  county  may  nave  an 
interest,"  was  to  be  understood  by  those  whose  rights  might 
be  affected  by  them  in  their  natural,  ordinary,  generally 
received  sense.  In  the  first  place,  there  is  nothing  in  the 
words  or  their  context  to  indicate  that  when  enacted  in 
the  Code,  in  1883,  they  were  not  intended  to  be  a  guide  for  the 
future,  and  not  for  the  past  The  office  of  laws  is  to  operate 
upon  future  actions,  and  the  universal  rale  is  that  statutes 
are  prospective  in  their  operation,  unless  the  statute  itself 
declares  it  to  be  retrospective.  It  would  seem,  therefore,  that 
while  the  Code  remained  unaltered  whenever  the  case  arose  in 
which  the  citizens  of  a  county  might  have  an  interest  in  a  rail- 
road, and  county  aid  was  necessary  to  its  completion,  section 
1996  gave  power  to  the  board  of  commissioners  to  subscribe  to 
its  stock.  James  v.  City  of  Milwaukee,  16  Wall.  159,  21  L. 
Ed.  267.  Then  follows  section  1997,  which  prescribes  how 
the  board  of  commissioners  shall  by  vote  determine  the 
amount,  and  whether  the  subscriptions  shall  be  in  bonds, 
money,  or  property,  and  how  they  shall,  when  they  have  so 
determined,  submit  the  proposition  to  a  vote  of  the  people, 
and  reiterates  the  provision  that  "the  counties,  in  the  man- 
ner aforesaid,  shall  subscribe  from  time  to  time  such  amounts, 
either  in  bonds  or  money,  as  they  may  think  proper."  Sec- 
tion 1998  provides  how  the  election  shall  be  had.  Section  1999 
declares  that  in  case  the  county  shall  subscribe  the  amount' 
proposed,  in  bonds,  the  county  commissioners  shall  have  power 
to  fix  the  rate  of  interest,  and  when  and  where  it  shall  be 
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payable,  and  to  raise  by -taxation  from  year  to  year  the  amount 
necessary  to  meet  the  interest  on  said  bonds.  Section  2000 
provides  that  the  taxes  to  be  raised  for  the  payment  of 
interest  and  principal  shall  be  collected  in  like  manner  as 
other  state  taxes,  and  paid  into  the  hands  of  the  county  treas- 
urer, to  be  used  by  the  chairman  of  the  board  of  county  com- 
missioners "as  directed  by  this  chapter."  It  would  seem  that 
the  fair  import  of  this  valid  legislation  would  be  to  give  to  the 
county  commissioners  of  Stanly  county  power  to  do  the  very 
thing  they  have  done  in  issuing  these  bonds.  It  is  true  that 
the  supreme  court  of  North  Carolina  has  decided  to  the  con- 
trary, and  has  invalidated  the  bonds  by  its  decision  in  1897  in 
Commissioners  v.  Snoggs;  bat  that  was  a  case  instituted  five 
years  after  the  bonds  were  put  on  the  market,  and  in  which 
the  bondholders  were  not  parties  or  represented.  The 
supreme  court  of  North  Carolina  was  led  to  the  conclusion 
that,  when  the  act  of  1868-69  was  re-enacted  in  the  Code, 
section  1996  and  the  four  succeeding  sections,  could  have  had 
reference  to  no  case  except  where  the  county  had  a  direct 
pecuniary  interest  in  a  railroad  which  had  been  begun  and 
was  unfinished  at  the  time  of  the  adoption  of  the  constitution, 
in  1868,  and  could  not  apply  to  the  Yadkin  Railroad,  which 
was  begun  in  1889.  With  this  conclusion,  after  the  most  care- 
ful consideration,  and  having  now  heard  the  matter  reargued, 
a  majority  of  the  judges  composing  this  court  are  unable  to 
agree.  The  framers  of  the  constitution  of  the  state,  when 
intending  to  express  such  restriction,  used  such  entirely  dif- 
ferent language  that  it  is  difficult  to  suppose  that  the  legisla- 
ture in  1868-69  and  in  1883,  with  that  language  in  the  state 
constitution,  intended  the  same  thing  when  they  used  the 
language  now  found  in  the  Code. 

The  words  "in  which  the  citizens  of  the  county  may  have 
an  interest"  would  seem  to  be  the  appropriate  words  to 
express  the  general  interest  which  the  whole  body  of  the 
people  of  a  county  have  in  a  railroad  which  they  believe  will 
benefit  them,  as  distinguished  from  a  direct  pecuniary  interest 
of  the  county  as  a  corporation.  When  the  framers  of  the  con- 
stitution intended  to  limit  and  restrict  the  state  in  lending  its 
credit  to  railroads,  they  said,  "except  to  aid  in  the  completion 
of  such  railroads  as  may  be  unfinished  at  the  time  of  the 
adoption  of  this  constitution,  or  in  which  the  state  has  a 
direct  pecuniary  interest,  unless  by  a  direct  vote  of  a  majority 
of  the  people  of  the  state  who  should  vote  thereon."  How 
natural  and  to  be  expected  it  would  be  that,  if  the  legislature 
had  intended  to  restrict  county  aid  to  the  same  class  of  rail- 
roads, they  would  have  used  somewhat  similar  language! 
Finding  that  section  1996  gives  power  to  the  county  to  sub- 
scribe to  stock  in  any  railroad  "when  necessary  to  aid  in  the 
completion  of  any  railroad  in  which  the  citizens  of  the  county 
may  have  an  interest,"  is  it  not  reasonable  to  read  it  as  mean- 
ing to  complete  the  raising  of  the  money  necessary  to  build 
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the  road?  When  the  route  is  surveyed  and  determined  upon, 
and  the  charter  for  a  private  corporation  obtained,  and  part  of 
the  stock  subscribed,  bat  not  sufficient  to  complete  the  road, 
is  it  not  most  natural,  with  regard  to  such  a  projected  road, 
that  the  authority  to  the  county  to  subscribe  stock  should  be 
spoken  of  as  aiding  in  the  completion  of  the  road?  To  com- 
plete a  projected  railroad  for  which  a  charter  has  been 
obtained,  and  for  constructing  which  part  of  the  stock  has 
been  subscribed,  the  thing  needed  is  more  subscriptions  of 
stock.  And  when  the  subject  in  hand  is  aiding  in  the  com- 
pletion of  the  road  by  subscription  of  stock,  those  aid  in  its 
completion  who  make  the  additional  subscriptions  to  the 
stock.  The  language  of  Mr.  Justice  Brewer  in  Town  of 
Andes  v.  Ely,  158  U.  S.  312-321,  i$  Sup.  Ct.  954,  39  L.  Ed. 
996,  is  pertinent: 

"While  courts  may  properly  see  to  it  that  proceedings  for 
casting  burdens  upon  a  community  comply  with  all  the  sub- 
stantial requirements  of  a  statute,  in  order  that  no  burden 
may  be  recklessly  or  fraudulently  imposed,  yet  such  statutes 
are  not  of  a  criminal  character,  and  proceedings  are  not  to  be 
so  technically  construed  or  limited  as  to  make  them  a  snare 
to  those  who  are  encouraged  to  invest  in  the  securities  of  the 
municipality." 

Cited,  also,  in  Provident  Life  &  Trust  Co.  v.  Mercer  Co., 
170  U.  S.  593-600.  18  Sap.  Ct  788,  42  L.  Ed.  n  56. 

In  the  resolution  adopted  by  the  board  of  county  commis- 
sioners in  Jane,  1889,  ordering  an  election  to  be  held  in 
Stanly  county  to  ascertain  whether  a  majority  of  the  voters 
favored  the  subscription,  it  was  stated,  "It  appearing  that  the 
citizens  of  said  county  have  an  interest  in  said  railroad,"  and 
it  was  provided: 

"If  the  proposition  to  vote  said  subscription  shall  be  ratified 
by  a  majority  of  the  qualified  voters  of  said  county  at  said 
election,  then  said  bonds  shall  be  delivered  to  said  Yadkin 
Railroad  Company  as  follows:  Twenty-five  thousand  dollars 
when  ten  miles  of  said  road  is  constructed  and  in  operation 
from  Rowan  county  line  into  said  county  of  Stanly,  twenty- 
five  thousand  when  said  road  is  constructed  and  in  operation 
from  the  town  of  Salisbury  to  the  town  of  Albemarle,  and  the 
remaining  fifty  thousand  dollars  when  said  road  is  constructed 
and  in  operation  from  the  town  of  Salisbury  to  the  village  of 
Norwood,  in  Stanly  county:  provided,  that  the  said  railroad 
company  shall  be  required  to  begin  the  construction  of  said 
road  at  Salisbury  within  ninety  days  from  and  after  the  first 
day  of  October,  1889,  and  to  complete  the  same  to  Norwood 
within  18  months  thereafter,  and,  if  not  so  begun  and  com- 
pleted, then  said  bonds  shall  not  be  delivered  to  said  com- 
pany: provided,  however,  that  the  board  of  commissioners  of 
Stanly  county  shall  have  full  power  and  discretion  to  extend 
the  time  for  the  performance  of  the  conditions  and  limitations 
hereinbefore  mentioned." 
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Thus  it  would  seem  that  the  board  of  commissioners  and 
the  voters  of  the  county,  a  majority  of  whom  voted  in  favor 
of  this  proposition,  understood  very  intelligently  what  was 
meant  by  aiding  in  the  completion  of  a  railroad  in  which  the 
citizens  of  the  county  might  have  an  interest.  The  meaning 
given  to  the  language  of  the  Code  after  the  rights  of  the 
holders  of  the  bonds  had  vested  is  too  strained,  unnatural,  and 
unwarranted  to  be  accepted,  to  the  destruction  of  property 
rights  acquired  in  good  faith,  based  upon  the  ordinary  mean- 
ing of  the  language.  Reluctant  as  we  have  been,  in  deference 
to  the  opinion  announced  in  Commissioners  v.  Snuggs,  to 
come  to  this  conclusion,  we  think  there  is  no  escape  from  it. 
Moreover,  is  not  the  legal  effect  of  the  recital  in  the  bonds 
stating  that  they  were  issued  by  authority  of  sections  1996, 
1097,  1998,  and  1999  of  the  Code  of  North  Carolina  equivalent  to 
a  statement  that  the  facts  existed  which  authorized  their  issue 
under  those  sections,  viz.,  that  they  were  issued  to  aid  in  the 
'Completion  of  a  railroad  in  which  the  citizens  of  the  county  had 
an  interest,  and  is  not  the  county  now  estopped  from  denying 
that  recital?  It  seems  to  us  that  many  cases  have  so  held. 
Chaffee  Co.  v.  Potter,  142  U.  S.  355,  364,  12  Sup.  Ct.  216, 
35  L.  Ed.  1040;  City  of  Evansville  v.  Dennett,  161  U.  S. 
434-442,  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Board  of  Com'rs  v. 
National  Life  Ins.  Co.,  32  C.  C.  A.  591,  90  Fed.  230,  231; 
Hughes  Co.  v.  Livingston,  43  C  C.  A.  541,  104  Fed. 
306-316:  School  Dist.  v.  Rew  (C.  C.  A.)  m  Fed.  1,  7.  8; 
Belo  v.  Commissioners,  76  N.  C.  489,  493,  494,  49;. 

It  is  urged  in  behalf  of  the  county  that  legislation  substan- 
tially the  sums,  in  terms,  as  sections  1996  to  2000  of  the  Code, 
had  been  held  to  be  unconstitutional  in  1885  by  the  supreme 
court  of  North  Carolina  in  Barksdale  v.  Commissioners  (1885) 
93  N.  C.  472.  In  that  case  the  question  was  as  to  the  legality 
of  the  tax  assessed  by  the  county  for  the  support  of  schools 
under  a  general  law  giving  power  to  all  counties.  The  objec- 
tion made  was  that  the  tax  was  in  excess  of  the  limit  prescribed 
by  the  constitution,  and  that  the  act  allowing  the  commis- 
sioners to  exceed  the  limit  was  unconstitutional,  because  in  dis- 
regard of  article  5,  §  I-  The  tax  in  that  case  was  levied  without 
being  submitted  to  a  vote  of  the  people  of  the  county,  and 
was  therefore  inhibited  by  section  7,  article  7,  of  the  consti- 
tution. The  further  objection  also  prevailed  that  the  tax 
about  to  be  levied  exceeded  the  limit  restriction  of  section  6 
of  article  5,  viz: 

"The  taxes  levied  by  commissioners  of  the  several  counties 
shall  be  levied  in  like  manner  with  the  state  taxes,  and  shall 
never  exceed  the  double  of  the  state  tax,  except  for  a  special 
purpose  and  with  the  special  approval  of  the  general 
assembly." 

There  is  no  allegation  or  evidence  in  this  case  that  the 
payment  of  interest  on  these  bonds  requires  a  tax  exceeding 
that  limit,  or  that  the  tax  collected  and  in  the  hands  of  the 
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county  treasurer,  levied  (or  the  purpose  of  paying  the  coupons 
due  at  the  institution  of  this  suit,  had  exceeded  that  limit 

The  case  of  Galloway  v.  Jenkins  (1869)  63  N.  C.  147,  cited 
by  counsel  for  the  county,  deals  exclusively  with  the  constitu- 
tional provision  restricting  the  state  from  aiding  railroads 
without  a  vote  of  the  people,  and  has  no  relevancy  to  cases  of 
county  subscriptions.  We  find  nothing  in  the  decisions  of  the 
supreme  court  of  North  Carolina  prior  to  the  issue  of  the 
Stanly  county  bonds  that  pointed  to  any  defect  of  power  to 
issue  them  under  the  Code  sections  recited  in  the  bonds.  On 
the  contrary,  the  opinion  of  that  court  in  Belo  v.  Commis- 
sioners (1877)  76  N.  C.  494,  495,  is  to  the  effect  that  as  to 
bona  fide  holders  the  records  of  the  proceedings  of  the  com- 
missioners affirming  the  existence  of  particular  facts  are  con- 
clusive, as  well  as  the  recitals  in  the  bonds  that  they  have 
been  issued  in  pursuance  of  the  law  which  authorized  their 
issue. 

The  majority  of  the  judges  constituting  the  court  on  this 
rehearing  are  of  opinion  that  the  decree  of  the  circuit  court 
should  be  affirmed. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Vance. 

{Supreme  Court  of  Kansas,  Division  No.  1,  Aprils,  190a.) 

[68  Pac.   Rep.  606.] 

Documentary  Evidence. 

Where  a  widow,  as  next  of  kin  of  a  deceased  employee  of  a  railway 
company,  sues  such  company  for  negligently  causing  the  death  of  her 
late  husband,  and  alleges  that  no  administrator  upon  his  estate  has  been 
appointed,  which  averment  is  denied  by  the  answer  of  the  defendant,  a 
certificate  of  the  probate  judge  of  the  county  wherein  deceased,  in  his 
lifetime,  was  a  resident,  is  not  admissible  to  prove  that  "no  adminis- 
trator has  ever  been  appointed  by  said  court  for  G.  S.  V. ,  deceased,"  or 
that  "there  is  no  record  in  said  court  of  any  administration  for  or  in 
behalf  of  said  G.  S.  V.,  deceased." 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county;  C.  W.  Shinn, 
Judge. 

Action  by  Nettie  M.  Vance,  widow  of  George  S.  Vance, 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Reversed. 

Argued  before  DOSTER,  C  J.,  and  SMITH,  GREENE, 
and  ELLIS,  JJ. 

M.  A.    Low  and  W.  P.  Evans,  for  plaintiff  in  error. 

Houston  &  Brooks  and  E.  N.  Smith,  for  defendant  in  error. 

ELLIS,  J.  The  plaintiff  below  alleged  that  she  was  the 
widow  and  next  of  kin  of  George  S.  Vance,  an  employee  of 
the  defendant  railway  company,  who  was  killed  while  coupling 
cars  at  Enterprise,  in  Dickinson  county,  Kan.  Upon  the 
arrival  at  that  city  of  the  freight  train  upon  which  he  was 
engaged  as  a  brakeman,  upon  the  day  of  the  accident,  the 
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conductor  placed  deceased  in  charge  of  the  train,  with  direc- 
tions to  do  some  switching,  while  he  (the  conductor)  went  to 
the  depot  to  discharge  other  duties.  In  carrying  ont  snch 
general  directions,  deceased  gave  a  signal  to  the  enginemen 
to  give  the  cars  a  little  kick,  and,  immediately,  after  doing  so, 
went  between  the  cars,  while  they  were  moving  slowly,  for 
the  purpose  of  uncoupling  them.  This  occurred  at  a  street 
crossing,  and,  just  about  the  time  the  cars  were  receiving 
additional  impetus  from  the  "little  kick"  given  by  the  engi- 
neer, deceased  gave  a  signal  to  stop  quickly ;  and  the  evidence 
tended  to  show  that  the  men  in  charge  of  the  engine  did  stop 
as  quickly  as  possible,  but  deceased  was  run  over  and  killed 
before  that  was  accomplished.  One  of  the  shoes  of  deceased 
was  found  firmly  caught  between  a  rail  and  a  plank  used  in 
constructing  the  crossing,  and  we  think  the  jury  had  a  right 
to  infer  from  the  evidence  and  circumstances  that,  because 
the  foot  of  deceased  was  caught  and  held  between  the  rail 
and  plank  so  that  he  could  not  escape,  he  was  run  over  by 
the  car  and  killed.  There  were  several  allegations  of  negli- 
gence in  the  petition,  none  of  which  was  sustained  by  the 
evidence,  unless  it  be  the  one  which  charged  that  the  crossing 
itself  was  negligently  and  improperly  constructed.  There  was 
some  evidence  in  the  case  tending  to  support  that  allegation. 
The  court  instructed  the  jury,  in  substance,  that  if  they  found 
the  railway  company  was  negligent  in  any  of  the  particulars 
alleged  in  the  plaintiff's  petition,  and  that  the  deceased  was 
not  guilty  of  negligence,  they  could  find  the  railway  company 
liable.  Such  instructions  were  misleading,  and  ought  not  to 
have  been  given,  for  the  reason  that,  as  above  stated,  the 
evidence  was  not  sufficient  to  sustain  any  averments  of  neg- 
ligence, save  the  one  herein  specified,  and  the  court  should 
have  so  advised  the  jury..  Whether  such  error  was  sufficiently 
prejudicial  to  require  a  reversal  of  the  case,  we  need  not 
decide,  because  for  another  reason  the  judgment  of  the  court 
below  cannot  be  sustained. 

The  allegation  of  plaintiff's  petition  that  no  administrator 
had  been  appointed  of  the  estate  of  Geo.  S.  Vance,  deceased, 
was  traversed  by  a  denial,  and  became  an  issuable  fact  in  the 
case.  To  prove  the  fact  alleged  by  her,  that  letters  of  admin- 
istration had  not  been  issued  upon  the  estate  of  her  deceased 
husband,  the  plaintiff  below  offered  in  evidence  the  following 
paper,  called  a  "certificate,"  which  was  received  over  proper 
objections  and  exceptions  made  by  the  railway  company; 
"In  the  Probate  Court  of  Dickinson  County,  State  of  Kansas. 
Certificate.  State  of  Kansas,  Dickinson  County — ss. :  I,  D. 
F.  Erwin,  probate  judge  within  and  for  said  county  and  state, 
do  hereby  certify  that  no  administrator  has  ever  been 
appointed  by  said  court  for  George  S.  Vance,  deceased,  and 
that  there  is  no  record  in  said  court  of  any  administration  for 
or  in  behalf  of  said  George  S.  Vance,  deceased.  Witness  my 
hand  and  seal  at  Abilene,  Dickinson  county,    Kansas,   this 
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sist  day  of  March,  A.  D.  190a  D.  F.  Erwin,  Probate  Judge. 
[Probate  Court  Seal.]"  Under  paragraph  4820,  Gen.  St 
1901,  copies  of  papers  authorized  or  required  by  law  to  be 
filed  or  recorded  in  any  public  office,  or  of  any  record  required 
by  law  to  be  made  or  kept  in  any  such  office,  may  be  admitted 
in  evidence,  when  properly  certified ;  but  no  statute  of  this 
state  authorizes  the  admission  in  evidence  of  the  certificate 
of  any  officer  which  does  not  purport  to  be  a  transcript  of  s 
record  or  copy  of  some  paper  or  document  Sled  in  his  office. 
Such  certificate  was  no  evidence  tending  to  show  that  letters 
of  administration  had  not  been  issued,  and  such  negative  fact 
could  only  be  proven  by  the  oath  of  some  qualified  witness. 
There  was  evidence  tending  to  show  that,  at  the  time  of  his 
decease,  George  5.  Vance  had  $60  owing  to  him  by  the  rail- 
way company,  which  was  subsequently  paid  to  the  widow. 
The  circumstances  of  payment  are  not  given,  and  nothing 
is  shown  which  could  be  construed  into  an  estoppel  on  the 
part  of  the  railway  company  to  deny  her  authority  to  receive 
it.  The  fact  of  snch  payment  nowise  relieves  the  plaintiff 
from  making  proper  proof  of  the  essential  allegations  of  her 
petition. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.     All  the  justices  concurring. 
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Mercer  County,  tl  al. 

[Supreme  Court  0/  New  Jersey,  Feb.  34, 1903.) 

[51  AU.  Rep,  926.] 

Street  Railway— Right  in  Highway." 

A  street  railway  company  obtains  no  such  rights  in  a  public  road  or 
street  by  the  construction  and  operation  of  a  railway  therein  under  an 
ordinance  passed  ultra  vires  as  will  prevent  the  township  committee 
from  granting  permission  to  another  railway  company  to  construct  and 
operate  its*  railways  in  the  same  public  roads  or  streets. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution  of  the  Penn- 
sylvania Railroad  Company,  against  the  inhabitants  of  the 
township  of  Hamilton  and  the  Mercer  County  Traction  Com- 
pany, to  review  an  ordinance  of  the  township.  Ordinance 
affirmed. 

Argued  February  term,  1902,  before  VAN  SYCKEL,  FORT, 
and  GARRETSON,  JJ. 

Alan  H.  Strong,  for  prosecutor. 

John  H.  Backes,  for  defendants. 

GARRETSON,  J.  This  is  a  certiorari  bringing  up  an  ordi- 
nance of  the  township  committee  of  the  township  of  Hamfl- 

"See  generally,  note,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  119. 
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too,  entitled  "An  ordinance  granting  permission  to  the 
Mercer  County  Traction  Company  to  construct,  maintain  and 
operate  a  street  railway,  in  extension  ol  its  existing  line,  upon 
a  certain  public  highway  in  the  township  of  Hamilton  and 
county  of  Mercer,"  passed  September  18,  iooi,  and  gives 
permission  to  the  Mercer  County  Traction  Company  to  con- 
struct, etc.,  a  street  railway  extending  and  in  extension, of  its 
street  railway  now  existing  on  the  public  highway  leading 
from  Yardville  to  Allentown  by  way  of  North  Crosswiclu 
upon  the  public  highway  known  as  the  "Crosswicks  and 
Trenton  Turnpike,"  beginning  in  the  Crosswicks  and  Trenton 
turnpike  where  the  road  leading  from  Groveville  to  Hamilton 
Square  intersects  the  same,  being  the  northerly  terminus  of 
the  railway  of  the  Mercer  County  Traction  Company,  and 
running  1,462  feet.  The  prosecutor  seeks  to  set  aside  this 
ordinance  on  the  ground  that  the  location  of  track  and  poles 
in  and  by  said  ordinance  is  identical  with  the  location  of 
tracks  and  poles  previously  existing  upon  said  highway  under 
an  ordinance  of  said  township,  granting  permission  to  the 
Trenton  Street  Railway  Company  to  construct,  maintain,  and 
operate  an  electric  street  railway  thereon,  and  then  operated 
by  said  Trenton  Street  Railway  Company;  and  that  permis- 
sion to  construct,  maintain,  and  operate  a  street  railway  upon 
a  location  already  occupied  by  another  street  railway  in 
operation  could  not  be  lawfully  granted  by  said  township. 
It  is  not  disputed  that  the  location  granted  to  the  Mercer 
County  Traction  Company  by  the  above  ordinance  is  identical 
in  part  with  the  location  described  in  an  ordinance  granting 
like  permission  to  the  Trenton  Street  Railway  Company;  but 
it  is  claimed  by  the  defendants  that  this  ordinance  granting 
permission  to  the  Trenton  Street  Railway  Company  is  void, 
because  of  lack  of  power  in  the  township  committee  to  pass  it, 
and  that  it  did  not  confer  upon  the  Trenton  Street  Railway 
Company  any  power  to  construct  the  railway  mentioned  in  it. 
This  ordinance  granting  permission  to  the  Trenton  Street 
Railway  Company  was  passed  December  8,  1808,  and  grants 
permission  to  the  Trenton  Street  Railway  Company  to  lay 
tracks  on  the  Crosswicks  and  Trenton  turnpike  from  its  junc- 
tion with  the  road  known  as  the  "Bordentown  Road"  to 
Zwerlein's  Hotel,  in  the  village  of  Yardville.  The  evidence 
shows  that  the  Sonth  Clinton  Avenue  &  Broad  Street  Railway 
Company  was  incorporated  under  an  act  entitled  "An  act  to 
provide  for  the  incorporation  of  street  railway  companies  and 
to  regulate  the  same,"  approved  April  6,  1886.  3  Gen.  St. 
p.  3216.  By  the  eighth  section  of  that  act,  as  amended 
March  27,  1889,  it  is  provided  that  a  township  committee, 
upon  petition  of  the  directors  of  any  company  incorporated 
thereunder,  for  a  location  of  the  tracks  of  its  railway  therein 
conformably  to  the  route  designated  in  their  articles  of 
incorporation,  or  for  an  extension  of  the  same,  shall,  after 
notice  and  hearing,  pass  an  ordinance  refusing  snch  location 
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or  extension  or  granting  the  same,  and  the  location  and  exten- 
sion thus  granted  shall  be  deemed  and  taken  to  be  the  true 
location  or  extension  of  the  tracks  of  the  railway  if  an 
acceptance  thereof  in  writing  by  said  directors  shall  be  filed 
with  the  secretary  of  state  within  30  days  after  receiving 
notice  thereof,  and  a  copy  thereof  delivered  to  the  clerk  or 
other  equivalent  officer  of  the  municipality.  Under  the 
authority  of  this  section  the  township  committee  of  Hamilton 
township  granted  permission  by  ordinance  to  the  Sooth 
Clinton  Avenue  &  Broad  Street  Railway  Company  to  con- 
struct an  extension  of  its  railway  from  the  city  line  of  Trenton 
to  Harrison  avenue,  upon  South  Clinton  avenue  and 
Cedar  Lane.  The  ordinance  granting  this  permission 
was  accepted  in  the  manner  prescribed  by  the  statute. 
Before  the  extension  was  constructed,  this  latter  company 
became  merged  in  the  Trenton  Passenger  Railway  Company, 
Consolidated,  and  upon  their  application  to  the  township 
committee  permission  was  Granted  by  ordinance  to  extend  its 
railway  from  the  city  line  of  Trenton,  through  South  Broad 
street,  to  Cedar  Lane,  and  thence  from  the  intersection  of 
Harrison  avenue  to  the  toll  house  of  the  Crosswicks  and 
Trenton  Turnpike  Company.  Permission  was  also  granted 
by  ordinance  to  the  consolidated  company  to  extend  its  rail- 
way from  the  said  tollhouse  along  the  turnpike  road  of  the 
Crosswicks  and  Trenton  Turnpike  Company  to  the  village  of 
White  Horse.  Neither  of  these  two  last-mentioned  ordi- 
nances were  accepted,  so  that  there  was  no  legal  right  to 
construct  that  part  of  the  extension  between  Harrison  avenue 
and  the  tollhouse  of  the  Crosswicks  and  Trenton  Turnpike 
Company,  or  that  part  from  the  said  tollhouse  along  the 
turnpike  road  of  the  Crosswicks  and  Trenton  Turnpike  Com- 
pany to  the  village  of  White  Horse.  The  Trenton  Street  Rail- 
way Company,  having  become  incorporated  by  a  consolidation 
of  the  Trenton  Passenger  Railway  Company,  Consolidated, 
and  others,  proceeded  without  any  further  ordinance  of  the 
township  committee  to  construct  the  extension  from  the  said 
tollhouse  to  White  Horse,  and  because  it  is  constructed  with- 
out the  permission  required  by  the  statute  it  is  without  a  legal 
right  to  exist.  In  this  situation  the  township  committee, 
upon  the  application  of  the  directors  of  the  Trenton  Street 
Railway  Company,  passed  the  ordinance  of  December  S,  1898, 
granting  to  it  permission  to  construct  an  extension  of  its 
railway  from  the  village  of  White  Horse  along  the  turnpike 
road  of  the  Crosswicks  and  Trenton  Turnpike  Company  to 
the  village  of  Yardville,  and  this  ordinance  was  duly  accepted. 
The  portion  of  the  turnpike  mentioned  in  this  ordinance  is 
as  to  a  part  identical  with  that  described  in  the  ordinance 
granting  permission  to  the  Mercer  County  Traction  Company 
to  construct  a  railway.  In  the  case  of  Trenton  St  Ry.  v. 
Pennsylvania  R.  Co.,  49  Atl.  481,  the  court  of  errors  and 
appeals  held  that  the  ordinance  of  December  8,  1808,  did  not 
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confer  upon  the  Trenton  Passenger  Railway  Company  "any 
power  to  construct  the  so-called  extension  of  its  railway  from 
the  villaga  of  White  Horse  to  Yardville."  An  "extension" 
of  a  railway,  as  the  word  signifies,  is  a  prolongation  of  it  from 
one  of  its  termini  to  some  other  designated  point.  The  legal 
terminus  of  the  Trenton  Passenger  Railway  Company's  rail- 
way at  the  time  of  the  passage  of  the  ordinance  was,  and  is 
dow,  so  far  as  the  proofs  show,  at  Harrison  avenue,  and  not 
at  White  Horse;  and  the  grant  contained  in  the  ordinance  of 
December  8,  i8o3,  was  consequently  not  to  construct  an 
extension,  but  rather  an  independent  railway.  Such  a  grant 
was  ultra  vires  the  township  committee  of  Hamilton  township, 
and  altogether  nugatory.  The  proofs  in  this  case  are  the 
same.  If  this  extension  of  the  Trenton  Street  Railway  Com- 
pany's road  is  without  a  legal  right  to  exist,  and  the  ordinance 
conferred  no  power  to  construct  it,  and  the  action  of  the  town- 
ship committee  in  granting  the  permission  was  ultra  vires, 
then  the  mere  construction,  maintenance,  and  operation  of 
this  extension  could  give  no  rights  whatever  to  that  company. 
It  has  no  franchise  there  to  exist  as  a  railroad,  or  any  right  to 
run  cars  or  take  fares.  These  rights  only  arise  when  the 
conditions  prescribed  by  statute  have  been  complied  with. 
At  the  time  of  the  passage  of  the  ordinance  removed  by  the 
writ  in  this  case  the  Trenton  Passenger  Railway  Company 
had  no  rights  in  the  turnpike  which  could  prevent  the  town- 
ship committee  from  passing  that  ordinance. 
The  ordinance  will  be  affirmed,  with  costs. 


San  Antonio  &  A.  P.  Ry.  Co.  v,  Tamborello. 
(Court  of  Civil  Appeals  0/ Texas,  March  t6, 1902.) 
[67  S.  W.  Sep.  926.] 
Stock,  Injuria*  to— Application  of  Statute  Creating  Absolute  Liability.* 
Rev.  St.  art,  4528,  enacts  that  railroad  companies  shall  be  liable  to 
the  owner  for  stock  killed  by  locomotives  and  cars,  bat  that  if  the  com- 
pany fence  their  road  they  ahall  only  be  liable  for  want  of  ordinary 
care:   held,  that   it  is  only  where  stock  is  killed  or  injured  by  locomo- 
tives or  cars  that  the  road  can  be  held  absolutely  liable  under  the  statute, 
and  there  is  no  attch  liability  for  injuries  to  stock  owing  to  the  condi- 
tion of  the  roadbed. 
Same— Liability  as  Affected  by  Failure  to  Fence. 

A  railroad  company  which  does  not  fence  its  track  is  not  liable  for 
cattle  injured  while  crossing  a  trestle  on  the  right  of  way. 

Appeal  from  Harris  county  court;  E.  H.  Vasmer,  Judge. 

Action  by  F.  C.  Tamborello  against  the  San  Antonio  8c. 
Aransas  Pass  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

W.  H.  Haynes,  for  appellant. 

Ford,  Stone  &  Ford,  for  appellee. 

"Aa  to  the  construction  of  such  statutes,  see  Sinard  v.  Southern  Ry. 
Co.  (Tenn.).  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  17,  and  note,  18  et  acq. ;  16 
Am.  &  £ng.  Eric.  Law  (2d  Ed.)  486  et  aeq. 
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NEILL,  J.  This  suit  originated  in  the  justice  coart,  and 
was  brought  to  recover  the  vaine  of  a  horse  alleged  to  have 
been  injured  by  falling  off  a  trestle  on  appellant's  road,  which 
ii  charged  to  have  been  negligently  constructed.  Appellee 
recovered  a  judgment  in  the  justice  court  for  $125,  from 
which  appellant  appealed  to  the  county  court,  where  judg- 
ment was  rendered  against  it  for  $100.  These  are  the  find* 
inga  of  fact  of  the  trial  court:  "The  court  finds  that  the  San 
Antonio  &  Aransas  Pass  Railway  Company,  defendant  herein, 
did  not,  at  the  time  of  the  accident  out  of  which  this  suit 
grew,  have  its  right  of  way,  at  the  point  where  the  accident 
happened,  fenced ;  that  at  said  point  the  defendant  company 
constructed  what  was  described  by  the  witnesses  as  a  trestle 
over  an  opening  left  apparently  for  drainage  purposes,  and 
that  at  the  end  of  said  trestle  nearest  the  solid  roadway  the 
floor  of  the  same  was  made  with  railroad  ties  placed  very  close 
together,  almost  in  the  nature  of  a  solid'  floor;  that  as  said 
trestle  continued  across  said  opening  the  apertures  between 
the  ties  were  widened,  until  they  were  so  far  apart  as  to  make 
it  dangerous  for  persons  or  cattle  to  cross  the  same;  that  this 
trestle,  viewed  from  the  point  where  the  evidence  showed  the 
horse  to  have  approached  it,  had  the  appearance  of  a  walk, 
and  it  could  not  be  seen  from  the  point  where  same  was  first 
entered  upon  that  there  were  any  openings  which  would  be 
dangerous  to  life  and  limb.  I  further  find  that  plaintiff's 
horse  went  upon  said  trestle,  fell  through  the  same,  and  was 
injured  as  to  become  practically  worthless,  and  necessitated 
his  being  killed." 

They  place  the  case  in  the  strongest  possible  light  favorable 
to  appellee;  for  the  testimony  shows,  without  contradiction, 
that  the  trestle  is  the  usual  and  customary  kind  used  by  rail- 
roads, and  was  properly  constructed,  in  good  repair  and  con- 
dition. But,  looking  alone  to  the  findings  of  fact  by  the  trial 
court,  we  are  satisfied  that  they  are  wholly  insufficient  to 
support  the  judgment.  It  is  only  when  stock  is  killed  or 
injured  by  the  locomotives  and  cars  of  railroads  in  running 
over  their  respective  railways  that  a  railway  company  which 
failed  to  fence  its  road  can  be  held  absolutely  Liable,  under 
article  4528,  Rev.  St.,  to  the  owner  for  the  value  of  the  animal 
injured.  Railway  Co.  v.  Harris,  3  Willson,  Civ.  Cas.  Ct  App- 
§  224;  Railway  Co.  v.  Leal,  4  Willson,  Civ.  Cas.  Ct  App.  § 
149;  Foster  v.  Railroad  Co.,  90  Mo.  116,  2  S.  W.  138.  The 
first  requisite  to  establish  negligence  is  to  show  the  existence 
of  a  duty  to  the  party  aggrieved,  and  then  a  violation  or  neg- 
lect to  perform  that  duty.  Cooley,  Torts,  859,  860.  No  dnty 
requires  a  railroad  company  to  abstain  from  using  its  property 
for  any  lawful  purpose,  or  to  use  any  care  to  keep  the  premises 
in  good  condition,  on  account  of  the  possibility  that  cattle 
may  stray  upon  the  unfenced  track  and  suffer  injury.  Shear. 
S  R  Neg.  §  419;  Railway  Co.  v.  Kirksey  (see  this  case 
for   citation  of  authorities  and  discussion   of  the  subject) 
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48  Ark.  366.  3   S.  W.  190;  Railroad  Co.  v.   Carraher,  47  111. 
333- 

It  clearly  appearing  from  the  evidence  that  do  negligence 
of  appellant  has  been  or  can  be  proven,  the  judgment  of  the 
county  court  is  reversed,  and  judgment  here  rendered  for 
appellant 

Illinois  Cent.  R.  Co.  v.  Aland. 

(Supreme  Court  0/ Illinois,  Oct.  34,  igoi.) 

[61  N.  E.  Rep.  450.] 

Negligence—  Pleading  and  Proof.* 

where  &  declaration  alleged  that  defendent  negligently  propelled  a, 
train  of  cars  against  a  motionless  freight  car  which  plaintiff  waa  enter- 
log  for  the  purpose  of  unloading  the  same,  evidence  that  no  warning 
of  the  approach  of  the  train  waa  given  bj  ringing  the  bell  or  blowing 
the  whiatle  did  not  tend  to  prove  a  distinct  act  of  negligence  not  alleged, 
tint  waa  a  circum stance  proving  that  the  train  waa  negligently  pro- 
pelled. 
Same — Same.* 

Where  a  declaration  alleged  injury  from  the  negligent  propulsion  of 
a  train  "with  great  force,"  evidence  that  the  train  waa  propelled  with 
•efficient  force  to  cause  the  injuries  complained  of  will  support  the 
allegation  with  respect  to  great  force. 

Appeal  from  appellate  court,  First  district. 

Action  by  Charles  Aland  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  of  the  appellate  court  (94 
I1L  App.  438)  affirming  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

W.  A.  Howett  0-  G.  Drennan,  of  counsel),  for  appellant. 

James  C.  McShane  and  J.  V.  O'Domiell,  for  appellee. 

WILKIN,  C.  J.  This  is  an  action  on  the  case  began  in  the 
circuit  court  of  Cook  county  by  Charles  Aland  against  the 
Illinois  Central  Railroad  Company  to  recover  for  an  injury 
sustained  by  him  while  working  as  a  mixer  of  concrete  in  the 
construction  of  a  viaduct  across  the  tracks  of  the  appellant 
company  in  the  city  of  Chicago.  The  viaduct  was  being  built 
by  the  J.  L.  Fulton  Company,  and  appellee  was  a  servant  in  its 
employ.  Sand,  cement,  and  other  materials  to  be  used  in  the 
construction  of  the  work  were  brought  by  the  appellant 
company  upon  cars  and  left  standing  upon  its  tracks,  convenient 
to  the  place  where  the  work  was  being  done.  The  concrete  waa 
mixed  upon  one  of  the  cars,  and  it  stood  next  to  a  car  loaded 
with  sand.  As  the  work  progressed  the  workmen  were  con- 
stantly passing  back  and  forth  from  these  cars  to  the  pier  or  wall 
of  the  viaduct  As  the  appellee  was  getting  upon  a  car  loaded 
with  sand,  which  stood  very  close  to  another  string  of  cars 
upon  the  same  track,  it  was  suddenly  moved   by  an  engine 
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Error  from  city  court  of  Elberton;  P.  P.  Proffitt,  Judge. 

Action  by  Cauthen  &  Tomer  against  the  Seaboard  & 
Roanoke  Railroad  Company  and  others.  From  a  judgment 
for  plaintiffs,  defendants  bring  error.     Reversed. 

H.  J.  Brewer  and  Erwin  &■  Brown,  for  plaintiffs  in  error. 

Jos.  N.  Worley,  for  defendants  in  error. 

FISH,  J.  Cauthen  &  Turner  brought  an  action  against  the 
Seaboard  &  Roanoke  Railroad  Company  and  the  Raleigh  & 
Gaston  Railroad  Company  to  recover  damages  which  the 
plaintiff  alleged  that  he  had  sustained  by  reason  of  the  delay 
of  the  defendants  in  the  transportation  of  a  car  load  of  cattle 
from  Elberton,  Ga.,  to  Portsmouth,  Va.,  and  in  consequence 
of  want  of  proper  care  and  attention  to  the  cattle  by  defend- 
ants while  in  course  of  transportation.  Upon  the  trial  there 
was  a  verdict  for  the  plaintiffs.  Defendants'  motion  for  a 
new  trial  being  overruled,  they  excepted.  The  shipment  was 
made  under  a  written  contract,  a  copy  of  which  was  attached 
to  the  petition.  The  portions  of  this  contract  material  to 
this  discussion  were  as  follows:  "Now,  in  consideration  of 
said  railroad's  agreeing  to  transport  the  above-described  live 
stock  at  the  reduced  rate  of  fifty-two  dollars  per  car  load  and 
a  free  passage  to  the  owner  or  his  agent  on  the  train  with  the 
stock,  the  said  owner  and  shipper  do  hereby  assume  (and 
release  the  said  railroads  from)  all  injury,  loss,  and  damage  or 
depreciation  which  the  animals,  or  either  of  them,  may  suffer 
in  consequence  of  either  of  them  being  weak  or  escaping 
or  injuring  themselves  or  each  other  or  in  consequence  of 
overloading,  beat,  suffocation,  fright,  viciousness,  or  of  being 
injured  by  fire,  or  the  burning  of  any  material  while  in  pos- 
session of  the  companies,  and  from  all  other  damages  inci- 
dental to  railroad  transportation,  which  shall  not  have  been 
caused  by  the  fraud  or  gross  negligence  of  said  railroad  com- 
panies. *  *  *  And  it  is  further  agreed  that  in  case  of 
accident  to,  or  delays  of  time  from  any  cause  whatever,  the 
owner  and  shipper  is  to  feed,  water,  and  to  take  proper  care 
of  stock  at  his  own  expense.  And  it  is  further  agreed  that, 
while  the  company's  employees  shall  provide  the  owner  or 
person  iu  charge  of  the  stock  all  proper  facilities  on  trains 
and  at  stations  for  taking  care  of  the  same,  the  business  of 
the  company  shall  not  be  delayed  by  the  detention  of  trains 
to  unload  and  reload  stock,  or  any  cause  whatever,  but  cars 
may  be  left  at  a  station  upon  the  request  of  the  person  in 
charge  of  the  same,  to  be  forwarded  by  next  freight  train,  if 
he  so  directs.  And  it  is  further  agreed  that  the  owners  and 
shippers,  or  his  or  their  agents  in  charge  of  the  stock,  shall 
ride  upon  the  freight  train  on  which  the  stock  is  transported  '  * 
etc. 

i.  One  ground  of  the  motion  for  a  new  trial  alleged  that 
the  court  erred  in  instructing  the  jury  that  "gross  negligence 
is  the  want  of  that  care  which  every  man  of  common  sense 
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takeB  of  bis  own  property."  Gross  neglect,  as  denned  by 
section  2900  of  the  Civil  Code,  "is  the  want  of  that  care 
which  every  man  of  common  sense,  how  inattentive  soever  be 
may  be,  takes  of  his  own  property."  In  undertaking  to  give 
this  definition  to  the  jury,  the  court  should  not  have  omitted 
the  words  "how  inattentive  soever  he  may  be." 

2.  It  is  clear  from  the  terms  of  the  contract  of  shipment,  which 
we  have  quoted  above,  that  the  defendants  were  under  no  duty 
of  feeding  or  watering  the  cattle,  whether  there  were  delays 
in  their  transportation  or  not,  bnt  such  duty,  in  any  event, 
was  upon  the  owner  or  shipper.  There  was  nothing  in  the 
contract  imposing  snch  duty  upon  the  railroad  companies, 
and,  to  pnt  it  beyond  question,  it  was  expressly  stipulated 
that,  even  "in  case  of  accident  or  delays  of  time  from  any 
cause  whatever,  the  owner  and  shipper  is  to  feed,  water,  and 
to  take  proper  care  of"  the  cattle  so  shipped,  he  being, 
for  this  purpose,  furnished  free  transportation  and  required 
to  ride  upon  the  train  carrying  the  stock.  See  Boaz  v.  Rail- 
road Co.,  87  Ga.  463,  13  S.  E.  jrii;  Railroad  Co.  v.  Reid,  91 
Ga.  377,  19  S.  E.  934.  See,  also,  Susong  v.  Railroad  Co. 
(decided  this  term)  41  S.  E.  566.  The  charges  of  the  court 
upon  which  error  was  assigned  in  the  motion  for  a  new  trial 
were  susceptible  of  the  construction  that  it  was  the  duty  of 
the  railroad  companies,  under  the  contract  of  shipment,  to 
feed  and  water  the  cattle  during  ordinary  transportation,  where 
there  was  no  accident  or  delay.  In  view  of  what  we  have  said, 
these  charges  were  erroneous,  and  the  judgment  of  the  court 
in  refusing  to  grant  a  new  trial  is  reversed. 

Judgment  reversed.  All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Dickson  et  al.  v.  St.  Louis  &  K.  R.  Co. 

{Supreme  Court  0/ Missouri,  Division  No.  a,  March  28, 1902.) 

[67  S.  W.  Rep.  642.] 

Right  of  Way — Grants*—  Forfeiture— Deflection  of  Road  from  Granted 

**¥- 

Where  a  landowner  grants  a  railroad  a  right  of  fray  over  his  land,  on 
condition  that  on  failure  or  abandonment  of  the  "enterprise,"  the  land 
granted  shall  revert  to  the  grantor,  a  deflection  of  the  road  from  the 
granted  way  does  not  work  a  forfeiture. 
Estoppel  to  Repudiate  Plat  In  Argument. 

Where  one  who  haa  granted  a  right  of  way  to  a  railroad  sues  to  set 
aside  the  deed,  on  the  ground  that  a  portion  of  the  granted  way  was 
deflected  from,  and  that  such  deflection  constituted  a  breach  of  a  condi- 
tion subsequent  in  the  grant,  and  be  offers  in  evidence  the  plat  annexed 

•See  generally,  on  subject  of  common-law  dedication.  Southern  Ry. 
Co.  v.  Standiford  (Ky.) ,  53  S.  W.  66S,  20  Am.  Ht  Eng.  R.  Cas.,  N.  S.,  154. 

Aa  to  conditional  grants,  see  Mills  v.  Seattle  &  M.  R.  Co.  (Wash.), 
39  Pac.  Rep.  246  ;  Louisville,  St.  I*.  &  T.  R.  Co.  V.  Taylor  (Ky.),  28  S, 
W.  666;  Bredin  v.  Pittsburgh  A  W.  R.  Co.  (Pa.),  31  Atl.  39;  Nashville, 
C.  St.  L.  R.  Co.  v.  Hammond  (Ala.),  15  So.  935. 
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Seaboard  &  R.  S.  Co.  v.  Canthen 

Error  from  city  court  of  Elberton;  P.  P.  Proffltt,  Judge. 

Action  by  Canthen  &  Turner  against  the  Seaboard  & 
Roanoke  Railroad  Company  and  others.  From  a  judgment 
for  plaintiffs,  defendants  bring  error.     Reversed. 

H.  J.  Brewer  and  Erwin  &  Brown,  for  plaintiffs  in  error. 

Jos.  N.  Worley,  for  defendants  in  error. 

FISH,  J.  Canthen  &  Turner  brought  an  action  against  the 
Seaboard  &  Roanoke  Railroad  Company  and  the  Raleigh  & 
Gaston  Railroad  Company  to  recover  damages  which  the 
plaintiff  alleged  that  he  had  sustained  by  reason  of  the  delay 
of  the  defendants  in  the  transportation  of  a  car  load  of  cattle 
from  Elberton,  Ga.,  to  Portsmouth,  Va.,  and  in  consequence 
of  want  of  proper  care  and  attention  to  the  cattle  by  defend- 
ants while  in  coarse  of  transportation.  Upon  the  trial  there 
was  a  verdict  for  the  plaintiffs.  Defendants'  motion  for  a 
new  trial  being  overruled,  they  excepted.  The  shipment  was 
made  under  a  written  contract,  a  copy  of  which  was  attached 
to  the  petition.  The  portions  of  this  contract  material  to 
this  discussion  were  as  follows:  "Now,  in  consideration  of 
said  railroad's  agreeing  to  transport  the  above-described  live 
stock  at  the  reduced  rate  of  fifty-two  dollars  per  car  load  and 
a  free  passage  to  the  owner  or  his  agent  on  the  train  with  the 
stock,  the  said  owner  and  shipper  db  hereby  assume  (and 
release  the  said  railroads  from)  all  injury,  loss,  and  damage  or 
depreciation  which  the  animals,  or  either  of  them,  may  suffer 
in  consequence  of  either  of  them  being  weak  or  escaping 
or  injuring  themselves  or  each  other  or  in  consequence  of 
overloading,  heat,  suffocation,  fright,  vicionsness,  or  of  being 
injured  by  fire,  or  the  burning  of  any  material  while  in  pos- 
session of  the  companies,  and  from  all  other  damages  inci- 
dental to  railroad  transportation,  which  shall  not  have  been 
caused  by  the  fraud  or  gross  negligence  of  said  railroad  com- 
panies. *  *  *  And  it  is  further  agreed  that  in  case  of 
accident  to,  or  delays  of  time  from  any  cause  whatever,  the 
owner  and  shipper  is  to  feed,  water,  and  to  take  proper  care 
of  stock  at  his  own  expense.  And  it  is  further  agreed  that, 
while  the  company's  employees  shall  provide  the  owner  or 
person  in  charge  of  the  stock  all  proper  facilities  on  trains 
and  at  stations  for  taking  care  of  the  same,  the  business  of 
the  company  shall  not  be  delayed  by  the  detention  of  trains 
to  unload  and  reload  stock,  or  any  cause  whatever,  bat  cars 
may  be  left  at  a  station  upon  the  request  of  the  person  in 
charge  of  the  same,  to  be  forwarded  by  next  freight  train,  if 
he  so  directs.  And  it  is  farther  agreed  that  the  owners  and 
shippers,  or  his  or  their  agents  in  charge  of  the  stock,  shall 
ride  upon  the  freight  train  on  which  the  stock  is  transported, '  * 
etc. 

I.  One  ground  of  the  motion  for  a  new  trial  alleged  that 
the  court  erred  in  instructing  the  jury  that  "gross  negligence 
is  the  want  of  that  care  which  every  man  of  common  sense 
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takes  of  his  own  property."  Gross  neglect,  as  defined  by 
section  2900  of  the  Civil  Code,  "is  the  want  of  that  care 
which  every  man  of  common  sense,  how  inattentive  soever  he 
may  be,  takes  of  his  own  property."  In  undertaking  to  give 
this  definition  to  the  jury,  the  court  should  not  have  omitted 
the  words  "how  inattentive  soever  he  may  be." 

2.  It  is  clear  from  the  terms  of  the  contract  of  shipment,  which 
we  have  quoted  above,  that  the  defendants  were  under  no  dnty 
of  feeding  or  watering  the  cattle,  whether  there  were  delays 
in  their  transportation  or  not,  but  such  duty,  in  any  event, 
was  upon  the  owner  or  shipper.  There  was  nothing  in  the 
contract  imposing  such  duty  upon  the  railroad  companies, 
and,  to  put  it  beyond  question,  it  was  expressly  stipulated 
that,  even  "in  case  of  accident  or  delays  of  time  from  any 
cause  whatever,  the  owner  and  shipper  is  to  feed,  water,  and 
to  take  proper  care  of"  the  cattle  so  shipped,  he  being, 
for  this  purpose,  furnished  free  transportation  and  required 
to  ride  upon  the  train  carrying  the  stock.  See  Boaz  v.  Rail- 
road Co.,  87  Ga.  463,  13  S.  E.  711;  Railroad  Co.  v.  Reid,  91 
Ga.  377.  19  S.  E.  934.  See,  also,  Susong  v.  Railroad  Co. 
(decided  this  term)  41  S.  E.  566.  The  charges  of  the  court 
upon  which  error  was  assigned  in  the  motion  for  a  new  trial 
were  susceptible  of  the  construction  that  it  was  the  duty  of 
the  railroad  companies,  under  the  contract  of  shipment,  to 
feed  and  water  the  cattle  during  ordinary  transportation,  where 
there  was  no  accident  or  delay.  In  view  of  what  we  have  said, 
these  charges  were  erroneous,  and  the  judgment  of  the  court 
iu  refusing  to  grant  a  new  trial  is  reversed. 

Judgment  reversed.  All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Dickson  et  al.  v.  St.  Louis  &  K.  R.  Co. 

[Supreme  Court  of  Missouri,  Division  No.  i,  March  »S,  igoi.) 

[67  S.  W.  Sep.  642.] 

Right  of  Way— Grants*- -Forfeiture— Deflection  of  Road  from  Granted 
Way. 

Where  a  landowner  grants  a  railroad  a  right  of  way  over  his  land,  on 
condition  that  on  failure  or  abandonment  of  the  "enterprise,"  the  land 
granted  shall  revert  to  the  grantor,  a  deflection  of  the  road  from  the 
granted  way  does  not  work  a  forfeiture. 
Estoppel  to  Repudiate  Plat  in  Argument. 

Where  one  who  has  granted  a  right  of  way  to  a  railroad  sues  to  set 
aside  the  deed,  on  the  ground  that  a  portion  of  the  granted  way  was 
deflected  from,  and  that  such  deflection  constituted  a  breach  of  a  condi- 
tion subsequent  in  the  grant,  and  he  offers  in  evidence  the  plat  annexed 

"See  generally,  on  subject  of  common-law  dedication,  Southern  Ry. 
Co.  v.  Standiford  (Ky.),  53  S.  W.  668,  20  Am.  &  Eng.  R.  Cas..  N.  S.,  154. 

As  to  conditional  grants,  see  Mills  V.  Seattle  &  M.  R.  Co.  (Wash.), 
39  Pac.  Rep.  246  ;  Louisville,  St.  L.  &  T.  R.  Co.  v.  Taylor  (Ky.),  28  S. 
W.  666 ;  Bredin  v.  Pittsburgh  &  W.  R.  Co.  (Fa. ) ,  31  Atl.  39;  Nashville, 
C.  St.  L-  R.  Co.  v.  Hammond  (Ala.),  15  So.  935. 
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to  bis  deed  to  the  railroad,  he  may  not  repudiate  the  same  in  bu  argu- 
ment. 
Sufficiency  of  Evidence. 

Plaintiff,  who  had  granted  a  right  of  way  to  a  railroad,  sued  to  set 
aside  the  deed,  on  the  ground  that  the  road  had  deflected  from  the  way 
granted,  and  that  such  deflection  was  a  breach  of  a  condition  subse- 
quent. It  was  shown  that  the  deed  was  made  after  the  route  was  sur- 
veyed and  was  known  to  plaintiff,  and  that  for  three  years  be  had 
acquiesced  in  the  location.  An  engineer,  called  for  defendant,  testified 
that  the  road  was  on  the  calls  of  the  deed,  but  by  the  testimony  of  plain- 
tiff's engineer  it  had  deflected  from  the  way  on  the  last  call.  It  did  not 
appear  where  snch  engineer  found  bis  starting  point,  and  to  reach  his 
conclusion  he  was  forced  to  make  the  distance  of  the  last  call  several 
feet  longer  than  that  given  in  the  deed,  but  following  the  call  for  dis- 
tances as  given  in  the  deed  the  road  lay  within  the  way:  held,  that 
the  evidence  did  not  warrant  a  decree  for  plaintiff. 

Appeal  from  circuit  court,  St.  Louis  county;  Rudolph 
Hirzel,  Judge. 

Action  by  E.  P.  Dickson  and  others  against  the  St.  Louis 
8c  Kirkwood  Railroad  Company.  From  a  decree  for  com- 
plainants, defendant  appeals.     Reversed. 

Dawson  &  Garvin  and  Leonard  Wilcox,  for  appellant. 

Wm.  F.  Broadhead,  for  respondents. 

GANTT,  J.  The  defendant  owns  and  operates  an  electric 
railroad  from  St.  Louis  to  Meramec  Highlands.  Its  line  was 
projected  through  certain  lands  of  the  plain tiS  in  St  Louis 
county,  and  after  the  route  had  been  surveyed  and  selected  for 
its  roadbed  and  right  of  way  the  plaintiff  executed  and 
delivered  defendant  a  deed  to  said  right  of  way,  describing 
it  as  "a  right  of  way  for  railroad  purposes  through  and  along 
a  strip  of  ground  fifty  feet  wide  and  beginning  at  the  eastern 
line  of  the  property  herein  described,  13  feet  from  the 
northeast  corner,  and  running  south,  71  deg.  5  min.  west,  536 
feet  to  an  angle,  thence  south,  55  deg.  57  min.  west,  638  feet 
to  an  angle,  thence  south,  35  deg.  40  min.  west,  377  feet  to  an 
angle,  thence  46  deg.  17  min.  west,  to  the  western  line,  26  feet, 
to  the  center  of  Collins  road,  and  being  25  feet  on  each  side 
of  the  central  line  conveyed,  as  shown,  or  as  may  be  hereafter 
indicated,  not  exceeding  a  distance  of  fifty  feet  one  way  or 
the  other.  The  property  through  which  this  right  of  way  is 
granted  is  bounded  on  the  north  by  Hasney;  on  the  east  by 
Williams,  Crane,  and  Loese;  on  the  south  by  Collins;  and  on 
west  by  the  Collins  road.  Upon  condition,  however,  that 
the  grantee  herein,  its  successors  and  assigns,  shall  construct 
and  maintain  a  single  or  double  track  railroad,  to  be  operated 
by  electricity  for  motive  power  or  other  approved  power, 
except  steam,  and,  upon  the  failure  or  abandonment  of  said 
enterprise  by  the  grantee  herein  or  its  successors  and  assigns, 
that  the  privilege  herein  and  the  property  conveyed  shall 
revert  to  and  be  fully  vested  in  the  grantors,  their  legal  repre- 
sentatives or  assigns ;  and  conditioned  that  the  construction 
of  such  road  be  fully  completed  and  in  operation  in  or  before 
the  year  1896."     It  was  stipulated  on  the  trial  that  the  land 
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described  in  the  deed  is  a  part  of  the  S.  W.  i  of  S.  E.  i  of 
section  31,  township  4;,  range  6  E.  in  St.  Louis  county.  In 
this  suit  plaintiffs  seek  to  have  said  deed  canceled,  because, 
they  say,  the  conditions  in  said'deed  were  broken  by  defend- 
ant, and  that  deed  is  now  a  clond  on  plaintiff's  title.  This 
was  denied  by  defendant. 

It  was  abundantly  shown  on  all  sides  that  the  defendant 
company  bnilt  its  railroad  and  had  it  in  operation  prior  to 
1896,  and  that  it  has  never  abandoned  the  enterprise,  but  was 
operating  the  road  at  the  time  of  the  trial.  It  is  too  clear  for 
dispute  that  the  one  condition  of  forfeiture  mentioned  in  the 
deed,  to  wit,  "the  failure  or  abandonment  of  the  enterprise 
by  the  grantee  or  its  successors,"  has  not  been  broken.  Evi- 
dently, when  they  used  the  word  "enterprise"  they  referred 
to  the  railroad  as  an  entirety,  not  the  failure  to  occupy  a  few 
feet  of  the  recorded  and  projected  route  through  plaintiff's 
land.  It  is  not  a  condition  of  forfeiture  anywhere  in  the 
deed  that  a  deflection  of  a  few  feet  on  some  part  of  the  line 
shall  work  a  forfeiture  of  the  title  granted  by  the  deed.  And 
yet  this  is  obviously  the  theory  upon  which  this  suit  is  brought. 
The  plaintiff  testified  that  he  saw  and  knew  the  route  pro- 
posed through  his  land,  and  made  the  deed  after  the  survey. 
He  saw  the  roadbed  constructed,  and  thought  for  three  years 
that  it  was  on  the  exact  line  defined  in  his  deed,  and  only 
learned  it  was  not  by  a  survey  made  by  Von  Borck  in  1897, 
which  survey,  if  conceded  to  be  correct,  shows  the  road  was 
constructed  on  the  right  of  way  granted  by  the  deed  and 
attached  plat  read  in  evidence  by  plaintiff,  except  over  the 
distance  from  the  third  and  last  angle  to  the  end,  which  in  no 
event  exceeds  300  feet.  For  1,200  or  1,300  feet  from  the 
point  of  entrance  on  the  north  the  railroad  is  shown  by  Von 
Borck's  survey  to  be  on  the  right  of  way  granted  by  the  deed. 
But  a  failure  or  mistake  in  locating  the  road  on  this  last  call 
in  the  deed  is  not  made  a  ground  of  forfeiture,  and  the  peti- 
tion is  not  supported  by  the  deed,  or  the  testimony  of  plain- 
tiff. The  only  evidence  upon  which  plaintiff  seeks  to  have 
the  deed  canceled  as  a  cloud  upon  his  title  is  the  survey  of 
Von  Borck,  and  as  already  said  that  survey  if  correct  only 
shows  a  deflection  on  the  last  call  in  the  deed  which  runs  into 
the  Collins  road.  But  this  is  not  a  condition  of  forfeiture 
in  the  deed.  Notwithstanding  plaintiff  offered  in  evidence 
the  plat  annexed  to  his  deed,  it  would  seem  that  he  desires 
to  repudiate  it  in  his  argument.  This  he  cannot  do.  This 
deed  plat  shows  that  the  road  was  built  within  the  right  of 
way  called  for  by  the  deed,  except  the  distance  from  the 
third  and  last  angle,  which  in  the  plat  is  given  as  6  feet, 
and  in  the  deed  as  26  feet.  But  in  the  plat  the  6  feet  is 
only  to  the  western  line  of  plaintiff's  tract,  whereas  in  the  deed 
the  26  feet  is  to  the  center  of  the  Collins  road,  and  following 
the  course  "south,  46  deg.  17  min.  west,"  and  allowing  15 
feet  as  the  half  of  the  Collins  road,  there  is,  after  all,  a  prac- 
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tical  agreement  between  the  plat  and  the  deed.  This  is 
corroborated  also  by  the  fact  that  the  plat  shows  that  the  dis- 
tance from  the  northwest  corner  of  plaintiff's  tract,  along  his 
western  line  to  the  point  where-said  western  line  is  intersected 
by  the  center  line  of  the  right  of  way,  is  826  feet,  whereas, 
according  to  Von  Borck's  survey,  this  west  line,  measured 
along  the  center  line  of  Collins  road  to  the  center  line  of  the 
railroad  as  actually  bnilt,  is  787.90  feet,  a  difference  of  38.10 
feet,  which  would  still  bring  it  within  the  variation  expressly 
allowed  by  the  clause  in  the  deed,  which  allows  a  divergence 
"not  exceeding  a  distance  of  fifty  feet  one  way  or  the  other." 
Von  Borck's  survey,  however,  does  not  inform  us  how  he 
ascertained  his  starting  point,  and  to  reach  the  conclusion  he 
did  in  his  plat  he  was  forced  to  make  the  distance  from  the 
last  angle  to  the  center  line  of  the  Collins  road  98.69  feet, 
whereas  the  call  in  the  deed  is  for  26  feet.  In  other  words, 
we  have  a  conflict  between  courses  and  distances,  not  a  con- 
flict between  fixed  monuments  and  distances  or  courses.  To 
accept  Vou  Borck's  plat  and  survey  the  railroad  should  pass 
out  of  plaintiff's  tract  into  the  Collins  road  161  feet  south  of 
the  point  where  tbe  tracks  now  cross  the  road;  whereas,  if  we 
follow  the  call  for  distances  as  marked  out  in  the  deed,  and 
make  allowance  for  the  50  feet  variation,  the  tracks  will  meet 
where  they  do  now  in  the  Collins  road.  Taking  into  con- 
sideration the  fact  that  the  survey  was  made  before  the  deed 
was  executed,  it  seems  clear  that,  if  a  mistake  was  made,  it 
was  in  the  courses  only;  and  when  the  proof  shows,  as  it  does 
in  this  case,  that  defendant  took  possession  of  the  strip  it 
now  occupies  as  a  right  of  way,  and  constructed  its  road  with 
the  knowledge  and  acquiescence  of  plaintiff,  the  election  of 
defendant  and  the  acquiescence  of  plaintiff  amount  to  a  prac- 
tical construction  of  the  grant  on  a  line,  having  regard  to  the 
distances,  and  it  shonld  not  now  be  disregarded  by  either 
party  to  the  deed,  especially  as  the  railroad  has  been  in  actual 
operation  for  years  on  that  line.  Baker  v.  Railroad  Co.,  57 
Mo.  274.  Moreover,  Shinkle,  another  civil  engineer,  testified 
tbat  he  also  surveyed  the  right  of  way  according  to  the  calls 
in  the  deed,  and  found  the  railroad  located  on  the  strip  con- 
veyed by  the  deed.  In  Preston's  Heirs  v.  Bowmar,  6  Wheat 
580,  5  L.  Ed.  336,  the  supreme  court  of  the  United  States,  in 
a  case  much  like  this,  said:  '"The  construction  of  the  patent 
is  somewhat  doubtful, — that  it  is  susceptible  of  two  construc- 
tions, each  of  which  has  some  reasons  to  support  it  If  it  be 
doubtful,  it  would  seem  reasonable  not  to  press  the  broadest 
construction  against  a  party  who  is  now  in  actual  possession 
under  a  perfectly  good  legal  title.  That  possession  ought  not 
to  be  disturbed  without  a  clear  title  in  the  other  party."  In 
view  of  this  state  of  facts,  certain  legal  consequences  follow. 
It  is  clear  there  was  no  failure  of  the  enterprise,  and  no 
abandonment  by  defendant,  and  the  averment  of  the  petition 
that  "the  deed  contained  a  provision  that,  in  case  the  grantee 


Vol  2  R  R  R— Vol  25  Am-&  Eng  R  Cas,  N  S         519 
Dickson  v.  St.  Louis  &  K.  R.  Co 

failed  to  occupy  and  use  said  right  of  way,"  "it  should  revert 
to  the  grantor,"  is  not  supported  by  the  deed.  The  only 
ground  of  reverter  in  the  deed  is  "a  failure  or  abandonment 
of  the  enterprise  by  the  grantee  herein,"  and  it  is  abundantly 
established  that  there  has  been  no  snch  failure  or  abandon- 
ment. The  other  provisions  of  the  deed  are  not  followed  by 
any  snch  clause  of  forfeiture.  But  there  is  no  proof  that  the 
road  was  constructed  elsewhere  than  on  the  selected  route, 
which  plaintiff  saw  and  knew  before  he  made  his  deed,  and, 
if  error  has  occurred  anywhere,  it  is  in  the  drawing  of  the 
conveyance.  There  is  no  snggeston  of  fraud,  but,  on  the  con- 
trary, an  open  and  unequivocal -possession  of  the  land  in  the 
original  survey  for  the  purposes  only  for  which  defendant 
acquired  it,  with  the  knowledge  and  acquiescence  of  plaintiff 
all  the  time.  Ejectment  would  not  lie,  and  no  ground  for 
equitable  interference  is  laid  in  the  evidence. 

2.  But  there  is  another  insuperable  objection  to  the  decree 
in  this  case.  The  object  of  the  bill  is  to  set  aside  a  deed  and 
devest  the  title  to  real  estate  for  the  breach  of  a  condition 
subsequent,  and  to  sustain  such  a  suit  and  overturn  a  solemnly 
executed  conveyance  to  land  the  evidence  should  be  clear, 
cogent,  and  convincing.  Peters  v.  Worth  (Mo.)  64  S.  W. 
490;  Sweet  v.  Owens,  109  Mo.  1,  18  S.  W.  028.  There  is 
very  little  to  commend  in  the  attitude  of  plaintiff.  He  testified 
that  since  the  commencement  of  this  snit  be  bad  conveyed 
this  tract  "subject  to  the  right  of  way  of  defendant,"  and  yet 
persists  in  endeavoring,  upon  extremely  technical  grounds,  to 
devest  a  title  which  he  had  made  to  defendant  with  his  eyes 
wide  open.  He  knew  exactly  where  the  road  was  to  run.  It 
has  been  surveyed  and  marked  out  before  he  made  his  deed. 
No  fraud  was  practiced  upon  him  to  induce  him  to  make  the 
conveyance.  He  stood  by  and  saw  the  railroad  company 
expend  its  money  in  constructing  its  road  through  his  land, 
and  knew  its  purpose  of  connecting  its  right  of  way  on  his 
land  with  that  on  the  opposite  side  of  the  Collins  road,  and 
never  once  intimated  that  it  was  not  bnilt  in  accordance  with 
his  deed.  He  waited  three  years,  and  then  employed  a  sur- 
veyor to  ascertain  if  the  road  was  constructed  exactly  on  the 
route  conveyed.  He  found  that  according  to  his  own  sur- 
veyor the  company  had  constructed  1,200  or  1,300  feet  of  a 
possible  1,500  feet  in  exact  conformity  to  his  deed,  and  that 
whether  the  remaining  300  feet  was  in  compliance  with  his 
deed  was  a  matter  of  construction,  growing  out  of  some 
ambiguity  in  his  deed,  and  thereupon  seized  upon  this  fact 
alone  to  set  aside  his  deed  thus  voluntarily  made.  If  the  bill 
had  been  to  reform  his  deed,  offering  to  do  full  equity,  the 
proofs  are  wholly  inadequate  for  such  a  decree.  Sweet  v. 
Owens,  109  Mo.  1,  18  S.  W.  928;  Tesson  v.  Insurance  Co., 
40  Mo.  33.  93  Am.  Dec.  293;  1  Story,  Eq.  Jur.  §8  1 57-161; 
Pom.   Eq.  §  859. 

We  think  the  decree  was  erroneous,  because  not  supported 
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by  the  testimony,  which  in  this  case  consists  of  surveys  prin- 
cipally, and  npon  which  we  pan  form  our  judgment  with  as 
much  safety  as  the  trial  court  could.  We  think,  moreover, 
that  there  has  been  no  such  breach  of  the  conditions  as  would 
justify  a  court  in  sustaining  a  forfeiture,  and  that  the  decree 
erroneously  casts  a  cloud  upon  defendant's  right  of  way,  and 
is  inequitable,  in  view  of  the  evidence. 

The  decree  of  the  circuit  court  is  reversed,  and  a  decree 
entered  here  dismissing  plaintiff's  bill,  and  for  costs. 

SHERWOOD,  P.  J.,  concurs. 


Southern  California  R.  Co.  p.  Slausok. 

(Supreme  Court  of  California,  March  7,  1902.) 
[68  Pac.  Rep.  107.] 

Right  of  Way— Adverse  Possession—  Evidence. 

On  an  issue  whether  a  railroad  has  acquired  title  to  land  by  adverse 
possession,  evidence  that  the  person  whom  it  had  authorized  to  obtain 
rights  of  way  for  its  road  had  an  interview  with  the  landowner,  at  which 
the  latter  agreed  that  the  railroad  might  enter  the  land  and  lay  its 
tracks  thereon,  provided  it  pat  in  a  station,  and  that  on  such  perform- 
ance the  owner  would  make  a  deed  of  the  right  of  way,  was  admissible, 
although  there  was  no  written  contract  to  show  that  the  railroad  entered 
the  land  tinder  the  owner's  permission,  and  not  hostilely. 
Same— Same— Effect  of  Failure  of  Railroad  to  Comply  with  Conditions.* 

A  railroad  company  and  a  landowner  agreed  that,  if  the  former  would 
lay  its  tracks  over  the  land,  and  put  in  a  station,  the  owner  would  make 
a  deed  of  the  right  of  way ;  and  thereafter  the  road  was  built  and  operated, 
but  no  station  was  built,  nor  did  trains  stop  on  the  land  :  held  that,  the 
railroad  having1  gone  into  possession  under  permission  and  in  consonance 
with  the  owner's  title,  which  it  was  not  to  have  until  the  performance 
of  conditions  which  had  not  been  performed,  the  possession  of  the  rail- 
road was  not  adverse  to  the  owner. 

Department  2.  Appeal  from  superior  court,  Los  Angeles 
county;  Lucian  Shaw,  Judge. 

Suit  by  the  Southern  California  Railroad  Company  against 
J.  S.  Slauson.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

C.  N.  Sterry  and  Henry  J.  Stevens,  for  appellant.    " 

Chas.  Silent,  for  respondent. 

McFARLAND,  J.  This  is  an  action  to  quiet  title.  It  is 
averred  in  the  first  count  of  the  complaint  that  plaintiff  is 
the  owner  and  in  possession  of  a  described  strip  of  land  be- 
tween 30  and  40  feet  wide  and  about  1,300  feet  in  length,  and 
that  defendant  claims  some  title  or  interest  therein  which  is 
withont  right;  and  the  prayer  is  that  it  be  decreed  that  plain- 
tiff is  the  owner  in  fee  simple  of  said  land,  and  that  its  title 
thereto  be  quieted  as  against  defendant.  In  a  second  count 
n  be  acquired  by  advene 
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it  is  averred  that  for  more  than  five  years  plaintiff  audits 
predecessors  in  interest  have  been  in  the  exclusive  possession 
of  a  right  of  way  over  said  land  for  the  nse  and  purpose  of 
operating  a  railroad  over  the  same,  claiming  to  be  the  owner 
of  said  right  of  way  adversely  to  any  right,  title,  claim,  etc., 
of  defendant;  and  the  prayer  in  this  count  is  that  the  plain- 
tiff's title  to  such  right  of  way  be  quieted,  etc.,  as  against 
defendant.  The  judgment  of  the  court  below  was  in  favor  of 
defendant,  and  plaintiff  appeals  irom  an  order  denying  its 
motion  for  a  new  trial  It  also  attempted  to  appeal  from  the 
judgment,  but,  as  the  notice  of  such  appeal  was  not  within 
the  statutory  time,  the  appeal  from  the  judgment  is  dismissed. 
There  are  therefore  before  this  court  only  such  questions  as 
can  be  considered  on  the  appeal  from  the  order  denying  a 
new  trial. 

The  only  title  asserted  by  appellant  is  one  based  on  pre- 
scription,— appellant  claiming  that  it  has  been  in  the  adverse 
possession  of  the  premises  for  more  than  five  years  before  the 
commencement  of  the  action.  The  court  found  against  this 
asserted  title  by  prescription,  and  the  evidence  was  sufficient 
to  support  the  findings.  During  all  the  time  mentioned  in 
the  complaint  the  respondent  was  the  owner  in  fee  of  a  tract 
of  land  which  included  the  premises  here  in  contest.  There 
was  evidence  that  when  the  predecessor  of  appellant — the 
Los  Angeles  &  Santa  Monica  Railroad  Company — con- 
templated building  a  road  across  the  land,  the  person  whom 
it  authorized  to  obtain  rights  of  way,  etc.,  for  such  con- 
templated road  had  an  interview  with  respondent,  at  which 
the  latter  agreed  that  the  railroad  company  might  go  on  and 
build  the  road  over  his  said  land,  provided  it  would  pat  a  good 
depot  on  it,  at  which  all  passenger  trains  would  stop ;  and 
that  when  that  was  done  be  would  make  a  deed  conveying 
the  right  of  way.  This  evidence  Was  clearly  admissible, 
although  there  was  no  written  contract  to  show  that  the  rail- 
road company  entered  upon  the  land  by  respondent's  per- 
mission, and  not  hostilely.  The  result  of  the  interview  was 
reported  to  the  company,  and  soon  thereafter  it  began  to  build 
the  road  over  the  land,  and,  having  completed  it,  it  ran  its 
trains  over  it  It  continued  to  operate  the  road,  but  did  not 
build  the  depot,  nor  stop  its  trains  on  respondent's  land.  It 
made  no  demand  for  a  deed  conveying  the  right  of  way,  nor 
did  respondent  make  a  demand  for  the  construction  of  the 
depot,  until  after  five  years  had  elapsed,  when  the  present 
action  was  commenced  by  appellant.  The  court  correctly 
found  that  appellant  had  no  title.  The  railroad  company  hav- 
ing gone  into  possession  under  respondent's  permission,  and 
in  consonance  with  the  letter's  title,  which  it  was  not  to  have 
until  it  should  have  performed  the  conditions  named,  the 
statute  of  limitations  would  not  commence  to  ran  until  the 
company  had  in  some  open  way  repudiated  that  title.  This 
is  elementary  law,  and  we  will  simply  refer  to  some  authorities 
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cited  in  respondent's  brief:  Farish  v.  Coon,  40  CaL  33; 
Mauldin  v.  Cox,  67  CaL  387,  7  Pac.  804;  linger  v.  Mooney, 
63  CaL  586,  49  Am.  Rep.  100;  Kirk  v.  Smith,  o  Wheat  288,  6 
L.  Ed  81;  Wood,  Lira.  §  260. 

(Questions  of  practice  omitted.) 

The  order  appealed  from  is  affirmed. 

We  concur:  TEMPLE.  J.;  HENSHAW.  J. 


Bassett  v.  Pennsylvania  Co. 

(Supreme  Court  0/  Pennsylvania,  Jan.  6, 1903.) 

[50  Atl,  Rep.  772.] 

Whether  Strip  Was  Condemned — Question  for  Jury. 

In  an  action  for  trespass  on  land  taken  for  railroad  purposes,  plain- 
tiff's deed  showed  that  the  southern  boundary  of  his  lot  was  the  north- 
ern line  of  the  railroad.  The  southern  line  of  the  adjoining-  property, 
over  which  plaintiff  claimed  a  private  way,  which  was  the  land  in  con- 
troversy, was  the  northern  line  of  the  railway.  Plaintiff's  predecessors 
in  title  had  occupied  the  strip  in  dispute  for  35  years,  and  a  stone  wail 
had  been  erected  on  the  north  side  of  the  strip  in  1S70,  and  for  some 
years  prior  thereto  a  fence  stood  on  the  south  or  railroad  side,  erected 
by  defendant's  lessee.  Defendant  claimed  the  land  under  condemna- 
tion proceeding's  which  contained  no  reference  to  monuments  on  the 
ground,  and  the  evidence  of  surveyors  as  to  the  location  of  its  right  of 
way  from  the  description  varied,  some  including1  and  some  excluding' 
the  strip :  held,  that  whether  the  strip  was  condemned  and  included  as 
a  part  of  the  railroad's  right  of  way  was  for  the  jury. 
Right  of  Way  -Trespass— Evidence  of  Plaintiff's  Title. 

In  an  action  for  trespass  to  a  right  of  way,  an  agreement  between  a 
prior  owner  and  plaintiff's  predecessors  in  title  granting-  to  the  latter  a 
passage  over  such  land  was  properly  admitted  as  tending  to  show  plain- 
tiff's title. 
Sam  b — S  ame — Eviden  ce — S  u  rvey  Ot's  PI  at — Objections. 

In  an  action  for  trespass,  an  objection  to  the  introduction  of  a  plat 
made  by  a  surveyor  that  it  was  based  on  insufficient  data  is  insufficient, 
since  the  accuracy  of  the  data  affects  only  the  credibility  of  the  plat, 
which  was  for  the  jury. 
Scope  of  Assignment  of  Error. 

An  assignment  of  error  to  the  giving  of  instructions  presenting  the 
issues  to  the  jury  is  insufficient  to  present  the  question  whether  the 
court  should  have  withdrawn  the  case  from  the  jury  and  directed  a  ver- 
dict. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  James  Gay  Bassett  against  the  Pennsylvania 
Company,  lessee  of  the  Pittsburg,  Ft.  Wayne  &  Chicago  Rail- 
way and  the  Pittsburg,  Ft.  Wayne  &  Chicago  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Dalzell,  Scott  &  Gordon,  for  appellant. 

James  Fitzsimmons,  for  appellee, 

MESTREZAT,  J.  This  is  an  action  to  recover  damages 
for  an  alleged  trespass.  The  plaintiff  alleges  that  the  defend- 
ant, in  April,  1899,  unlawfully  entered  upon  a  strip  of  land  in 
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<ilonfield  borough,  Allegheny  county,  18  feet  in  width  and 
about  490  feet  in  length,  of  which  he  claims  a  fee-simple  title 
to  336  feet,  and  an  easement  or  right  of  way  over  the  residue. 
He  also  claims  that  his  adjacent  land  was  injured  by  the 
defendant's  operations  on  the  strip  of  land  upon  which  the 
entry  was  made.  This  is  conceded  to  be  true,  and  there  is  no 
defense  to  that  part  of  the  plaintiff's  claim.  The  defense  set 
up  by  the  defendant  company  to  the  alleged  trespass  upon  the 
strip  of  land  in  question  is  that  it  is  a  part  of  the  right  of  way 
of  its  railroad,  obtained  by  condemnation  proceedings  in  the 
court  of  common  pleas  of  Allegheny  connty  in  1850.  It  is 
claimed  that,  while  an  actual  entry  by  the  construction  of 
tracks  was  not  made  upon  this  land  until  1899,  yet,  by 
authority  of  the  condemnation  proceedings,  an  entry  could 
have  been  made  at  any  time  since  the  date  of  the  judgment  in 
these  proceedings.  The  defendant  therefore  denies  that  it 
committed  a  trespass  when  it  entered  upon  this  land  in  1899 
to  lay  its  additional  track.  The  plaintiff  is  the  owner  of  a 
tract  of  land  fronting  336  feet  on  the  north  side  of  the  defend- 
ant company's  right  of  way.  He  also  claims  a  passage  or 
private  way  18  feet  in  width  and  about  154  feet  in  length 
along:  and  adjacent  to  the  defendant's  right  of  way  over  the 
land  adjoining  him  on  the  west.  This  strip,  and  one  of  the 
same  width  and  336  feet  in  length,  lying  between  his  own  land 
and  the  defendant  company's  right  of  way  and  adjacent 
thereto,  is  the  land  in  dispute.  It  is  claimed  by  the  plaintiff 
that  he  and  his  predecessors  in  title  have  used  this  strip  of 
land  as  a  roadway  to  and  from  their  premises  continuously  for 
over  40  years.  The  Ohio  &  Pennsylvania  Railroad  Company, 
the  defendant's  predecessor,  was  incorporated  in  Pennsylvania 
under  the  act  of  April  11,  1848.  By  its  charter  it  was 
authorized  to  enter  upon  and  appropriate  as  much  land  as  it 
deemed  necessary  for  its  railroad,  and  was  required  to  deposit 
with  the  clerk  of  the  court  of  the  county  wherein  the  land  lies  a 
description  of  the  land  taken  for  railroad  purposes.  By  pro- 
ceedings at  No.  155,  June  term,  1850,  of  tbe  court  of  common 
pleas  of  Allegheny  county,  the  corporation  chartered  under 
this  act  condemned  a  strip  of  land  80  feet  in  width,  and  extend- 
ing through  tbe  lands  of  the  heirs  of  John  M.  Hood,  the  plain- 
tiff's predecessor  in  title.  The  land  thus  appropriated  is 
described  in  the  condemnation  proceedings  by  courses  and 
distances,  and  in  width  is  50  feet  north  and  30  feet  south  of 
the  center  line.  The  description,  however,  contains  no  ref- 
erence to  any  marks  or  monuments  on  the  ground  except  to 
name  as  the  place  of  beginning  the  intersection  of  the  cen- 
ter line  of  the  railroad  with  the  eastern  boundary  of  the 
Hood  land.  At  first  but  one  track  was  laid  on  this  right  of 
way.  Subsequently  another  was  laid,  and  in  1896  a  third 
track  was  laid.  None  of  these,  however,  were  on  the  disputed 
land.  In  1899,  in  the  construction  of  a  fourth  track,  the 
defendant  company  occupied  the  strip  of  land  claimed  by 
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the  plaintiff.  This  action  was  then  brought  to  recover  for  the 
trespass. 

On  the  trial  of  the  cause  the  learned  judge  submitted 
to  the  jury,  as  the  controlling  question  in  the  case, 
whether  the  strip  of  land  in  dispute  was  a  part  of  the  defend- 
ant company's  right  of  way,  as  set  forth  in  the  description 
filed  in  the  condemnation  proceedings ;  and  instructed  the  jury 
that,  if  it  was,  the  plaintiff  could  not  recover,  but,  if  it  was 
not,  and  was  the  plaintiff's  land,  he  could  recover  for  the 
damages  sustained.  This  was  a  correct  statement  of  the 
issue,  and  its  determination  involved  the  actual  location  on 
the  ground  of  the  defendant's  right  of  way  acquired  by  the 
condemnation  proceedings.  This  Was  a  strip  of  land  80  feet 
in  width,  extending  along  and  adjacent  to  the  southern  line  of 
the  plaintiff's  property.  The  extent  of  the  appropriation  was 
therefore  defined  by  these  proceedings,  and  its  original  loca- 
tion upon  the  ground  was,  under  the  evidence  in  the  case,  for 
the  determination  of  the  jury.  The  plaintiff's  deed  showed 
that  the  southern  boundary  of  his  lot  was  the  northern  line  of 
the  Pittsburg,  Ft.  Wayne  &  Chicago  Railway,  the  defend- 
ant's predecessor.  The  southern  line  of  the  adjoining  prop- 
erty, over  which  the  plaintiff  claims  a  private  way,  is  also 
the  northern  line  of  the  railway.  The  plaintiff  introduced 
evidence  to  prove  that  he  and  his  predecessors  in  title  had 
occupied  and  used  as  their  property  the  land  in  dispute  for 
35  or  40  years.  According  to  this  testimony,  a  stone  wall  was 
built  on  the  north  side  of  the  disputed  strip  of  ground  by  the 
owners  of  the  adjacent  land  about  the  year  1870,  and  that  for 
some  years  prior  to  that  date  a  fence  stood  on  the  south  or 
railroad  side  of  the  land,  erected  by  the  defendant  company. 
The  strip  between  the  wall  and  fence  is  the  land  in  dispute, 
and  the  plaintiff's  testimony  tended  to  show  that  the  plaintiff 
and  his  predecessors  in  title  had  used  it  as  a  way  of  ingress 
to  and  egress  from  his  land  for  about  30  years.  It  appears 
that  the  defendant  never  occupied  this  land  until  1899,  when 
it  constructed  its  fourth  track  upon  it. 

The  plaintiff  called  in  rebuttal  J.  J.  Henderson,  a  sur- 
veyor, who  tried  to  locate  upon  the  ground  the  defendant's 
right  of  way  acccording  to  the  description  in  the  appropriation 
proceedings.  From  his  survey  he  made  a  plan  of  the 
premises,  the  admission  of  which  in  evidence  is  the  subject 
of  the  second  assignment  of  error.  He  testified  that  he  could 
not  locate  the  right  of  way  on"  the  ground  from  the  two  appro- 
priation plats  filed  with  the  description.  In  making  his  survey 
he  commenced  at  the  point  of  intersection  of  the  center  line 
with  the  property  lines  named  in  the  description,  which  he 
claimed  to  be  well  defined  on  the  ground,  and  followed  the 
courses  and  distances  on  the  appropriation  plats.  He  says 
"'at  according  to  his  survey  the  present  location  of  the  tracks 

from  65  to  200  feet  north  of  the  original  appropriation, 
further  testified  that  the  center  line  between  the  tracks 
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•did  not  correspond  to  data  on  the  appropriation  plats.  Hen- 
derson says  that  in  making  his  survey  he  used  the  center  line 
given  him  by  the  plaintiff.  The  defendant  concedes  that  the 
plaintiff  gave  the  surveyor  the  correct  location  of  the  center 
line,  bat  alleges  that  the  survey  was  inaccurate,  because  the 
surveyor  did  not  know  the  correct  location  of  the  property 
lines  which  it  intersected.  The  defendant  put  in  evidence 
the  original  condemnation  proceedings.  It  then  introduced 
testimony  tending  to  show  that  the  stone  wall  was  built  on 
the  southern  line  of  the  Mueller  and  Bassett  properties,  which 
is  the  northern  line  of  the  defendant's  right  of  way;  and  that 
it  was  located  by  the  defendant's  engineers  at  the  request  of 
the  property  owners.  Some  of  the  witnesses  testified  that 
there  was  no  road  between  the  stone  wall  and  the  company's 
right  of  way.  The  defendant's  assistant  general  superin- 
tendent testified  that  the  center  line  of  a  railroad's  right  of 
way  is  the  adopted  final  location,  but  that  it  is  not  necessarily 
the  line  on  which  the  tracks  are  laid.  Engineer  Ross,  called 
as  a  witness  by  the  defendant,  testified  that  he  attempted  to 
locate  the  original  center  line  by  a  survey  in  1892.  He  found 
the  stone  wall  to  be  about  44.5  feet  north  of  his  location  of 
the  center  line.  He  states  that  he  determined  the  original 
location  of  the  center  line  from  the  assumption  that  the  center 
of  two  stone  bridges  was  the  center  line  of  the  right  of  way, 
and  from  the  condition  of  four  longitudinal  mudsills  at  one 
time  used  under  the  tracks,  and  which  were  found  and  dug  np 
in  the  line  of  the  road.  He  further  testified  that  the  tracks 
could  be  constructed  on  one  side  of  the  appropriation,  and 
that,  if  the  tracks  of  the  company  and  the  mudsills  and  bridges 
here  had  been  so  constructed,  he  would  be  in  error  as  to  the 
exact  location  of  the  center  line  of  the  road.  It  further 
appeared  from  bis  testimony  that  in  making  his  survey  he  did 
not  attempt  to  use  the  bearings  and  distances  indicated  on 
the  notes  of  the  plan  of  appropriation,  and  that  he  found  no 
landmarks  that  would  indicate  the  location  of  the  center  line. 
Mr.  Faulkner,  a  civil  engineer,  was  also  called  by  the  defend- 
ant to  prove  a  map  made  by  him  showing  the  railroad  tracks 
and  the  condition  of  things  in  and  about  the  right  of  way  in 
1809,  _  when  the  additional  track  was  laid.  He  made  the 
map,' however,  practically  from  the  Robs  survey,  and  hence  it 
shows  the  same  results.  It  is  evident  from  this  testimony 
that  the  case  was  for  the  jury.  The  plaintiff  established  a 
prima  facie  title  to  the  land  in  dispute.  It  was  then  incumbent 
upon  the  defendant  to  show  that  this  land  was  within  the 
limit  of  its  appropriation  made  in  1850.  From  the  above 
recital  of  the  testimony  of  the  engineers  called  by  the  parties 
it  appears  that  the  accuracy  of  their  conclusions  as  to  the 
location  of  the  defendant's  right  of  way  as  originally  estab- 
lished depends  upon  the  correctness  of  the  data  used  by 
them  in  making  their  surveys.  Each  has  testified  to  what 
data  he  used  for  this  purpose,  and  it  was  for  the  jury  to 


514         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Seaboard  A  R.  K.  Co.  v.  Cauthen 

Error  from  city  court  of  Elberton;  P.  P.  Proffitt,  Judge. 

Action  by  Cauthen  &  Tomer  against  the  Seaboard  & 
Roanoke  Railroad  Company  and  others.  From  a  judgment 
for  plaintiffs,  defendants  brine  error.     Reversed. 

H.  J.  Brewer  and  Erwin  &  Brown,  for  plaintiffs  in  error. 

Jos.  N.  Worley,  for  defendants  in  error. 

FISH,  J.  Cauthen  &  Turner  brought  an  action  against  the 
Seaboard  &  Roanoke  Railroad  Company  and  the  Raleigh  & 
Gaston  Railroad  Company  to  recover  damages  which  the 
plaintiff  alleged  that  he  had  sustained  by  reason  of  the  delay 
of  the  defendants  in  the  transportation  of  a  car  load  of  cattle 
from  Elberton,  Ga.,  to  Portsmouth,  Vs.,  and  in  consequence 
of  want  of  proper  care  and  attention  to  the  cattle  by  defend- 
ants while  in  course  of  transportation.  Upon  the  trial  there 
was  a  verdict  for  the  plaintiffs.  Defendants'  motion  for  a 
new  trial  being  overruled,  they  excepted.  The  shipment  was 
made  under  a  written  contract,  a  copy  of  which  was  attached 
to  the  petition.  The  portions  of  this  contract  material  to 
this  discussion  were  as  follows:  "Now,  in  consideration  of 
said  railroad's  agreeing  to  transport  the  above-described  live 
stock  at  the  reduced  rate  of  fifty-two  dollars  per  car  load  and 
a  free  passage  to  the  owner  or  his  agent  on  the  train  with  the 
stock,  the  said  owner  and  shipper  db  hereby  assume  (and 
release  the  said  railroads  from)  all  injury,  loss,  and  damage  or 
depreciation  which  the  animals,  or  either  of  them,  may  sutler 
in  consequence  of  either  of  them  being  weak  or  escaping 
or  injuring  themselves  or  each  other  or  in  consequence  of 
overloading,  heat,  suffocation,  fright,  viciousness,  or  of  being 
injured  by  fire,  or  the  burning  of  any  material  while  in  pos- 
session of  the  companies,  and  from  all  other  damages  inci- 
dental to  railroad  transportation,  which  shall  not  have  been 
caused  by  the  fraud  or  gross  negligence  of  said  railroad  com- 
panies. *  *  *  And  it  is  further  agreed  that  in  case  of 
accident  to,  or  delays  of  time  from  any  cause  whatever,  the 
owner  and  shipper  is  to  feed,  water,  and  to  take  proper  care 
of  stock  at  his  own  expense.  And  it  is  further  agreed  that, 
while  the  company's  employees  shall  provide  the  owner  or 
person  in  charge  of  the  stock  all  proper  facilities  on  trains 
and  at  stations  for  taking  care  of  the  same,  the  business  of 
the  company  shall  not  be  delayed  by  the  detention  of  trains 
to  unload  and  reload  stock,  or  any  cause  whatever,  but  cars 
may  be  left  at  a  station  upon  the  request  of  the  person  in 
charge  of  the  same,  to  be  forwarded  by  next  freight  train,  if 
he  so  directs.  And  it  is  further  agreed  that  the  owners  and 
shippers,  or  his  or  their  agents  in  charge  of  the  stock,  shall 
ride  upon  the  freight  train  on  which  the  stock  is  transported," 
etc. 

I.  One  ground  of  the  motion  for  a  new  trial  alleged  that 
the  court  erred  in  instructing  the  jury  that  "gross  negligence 
Is  the  want  of  that  care  which  every  man  of  common  sense 
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land  lying  east  of  the  railroad,  the  western  line  of  which  was 
described  as  "along  the  eastern  bank  of  the  railroad."  There 
were  no  monuments  on  the  ground  marking  the  company's 
original  location,  and  no  draft  was  produced  at  the  trial  show- 
ing the  original  appropriation.  The  question  in  tbe  case  is 
stated  by  Clark,  J.,  delivering  the  opinion,  as  follows:  "What 
land,  then,  did  the  company  at  the  time  and  In  this  particular 
place  appropriate  and  actually  embrace  in  the  location?  This 
was  the  substantial  inquiry  in  the*  cause,  and  was  one  for  the 
consideration  of  the  jury,  to  be  determined  under  all  the 
evidence  in  the  case."  As  to  the  proof  required  by  the  par- 
ties, and  upon  whom  the  burden  rests,  it  is  said:  "The 
claimant  of  compensation  must  aver  and  prove  his  title,  but 
proof  of  possession  by  actual  occupancy,  under  a  claim  of 
title,  for  thirty  or  forty  years,  as  in  this  case,  in  a  proceeding 
to  assess  damages,  would  certainly  be  prima  facie  evidence 
of  title.  Assuming  that  a  railroad  is,  in  a  qualified  sense,  a 
public  highway,  held  under  the  commonwealth's  right  of 
eminent  domain  under  tbe  charter,  and  that  title  to  tbe  lands 
covered  by  the  location  as  against  the  company  could  not  be 
acquired  by  adverse  possession,  the  exhibition  of  such  a  prima 
facie  right  devolved  upon  the  company  the  burden  of  proof 
that  the  lands  in  question  were  embraced  in  that  location. 
Until  that  fact  did  appear,  the  principle  of  law  invoked  could 
have  no  application  to  the  case." 

The  case  was  properly  tried  in  the  court  below,  and  the 
judgment  is  affirmed. 


Wilson  v.  Southern  Pac.  R.  Co. 
(Supreme  Court  of  California,  Jjai.  *o,  Igor.) 
167  Pac.  Rep.  688.] 
Government  Grants— Diligence  in  Procuring  Patents. 

Where  a  railroad  company  contracted  to  use  ordinary  diligence  to 
secure  a  patent  to  certain  lands  embraced  in  two  different  grants  from 
the  United  States,  and  within  two  months  after  execution  of  the  con- 
tract made  application  for  patents  under  one  of  the  grants,  its  action  as 
to  its  claim  under  the  one  grant  was  reasonably  diligent. 
Same — Same. 

The  Southern  Pacific  Railway  Company  contracted  to  use  ordinary 
diligence  to  obtain  a  patent  to  lands  embraced  in  a  grant  made  in 
1866  to  both  the  Southern  Pacific  and  the  Atlantic  &  Pacific  Railroad 
Companies.  In  1871  the  same  land  was  embraced  in  a  further  grant  to 
the  Southern  Pacific  Company  for  the  construction  of  a  branch  road. 
On  application  for  patents  by  the  Southern  Pacific  Company  under  the 
grant  to  the  branch  line,  which  was  approved,  the  Atlantic  &  Pacific 
Company  protested,  and  it  was  held  that  the  rights  of  the  Atlantic  & 
Pacific  Company  in  the  grant  to  it  had  vested  at  the  time  of  the  grant 
of  1871,  so  that  the  Southern  Pacific  Company  took  nothing  by  Buch 
grant,  and  on  the  forfeiture  of  such  grant  in  1886  the  land  reverted  to 
the  United  States,  but  there  was  no  adjudication  of  the  rights  of  the 
Pacific  Company  under  the  grant  of  1866.  Within  two  months  after 
this  decision  the  Southern  Pacific  Company  made  application  for  patent 
under  the  grant  of  1866.     Their  attorneys  had  advised  that  it  was  use- 
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leu  to  apply  for  patents  under  the  grant  of  1866  :  held  that,  the  origi- 
nal applications  for  patents  under  the  branch  line  grant  of  1S71  having1 
been  approved,  the  company  was  justified  in  resting;  on  this  decision 
until  overturned  by  the  courts,  and  was  not  negligent  in  not  sooner 
making  application  under  the  grant  of  1866,  and  especially  bo  aa  such 
application  would  probably  have  been  refused. 

Department  2.  Appeal  from  superior  court,  city  and  comity 
of  Sail  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  H.  H.  Wilson  against  Southern  Pacific  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

Wm.  Singer,  Jr.,  and  H.  V.  Reardan,  for  appellant 

Freeman  &  Bates,  for  respondent. 

HENSHAW,  J.  This  appeal  is  from  the  order  denying 
defendant's  motion  for  a  new  trial.  Defendant  is  vendor  and 
plaintiff  vendee  in  a  contract  for  the  sale  of  realty.  The 
ownership  of  the  land  in  question  was  claimed  by  the  defend- 
ant under  land  grants  from  the  United  States,  bnt  no  patent 
therefor  had  issued  to  the  company.  The  contract  which  they 
entered  into  provided  for  the  payment  of  a  portion  of  the 
purchase  price  and  the  payment  of  interest  upon  the  unpaid 
portion,  provided  that  the  defendant  would  use  "ordinary 
diligence"  to  secure  a  patent  to  the  land  from  the  United 
States,  and  upon  the  issuance  of  patent  would  execute  its  deed 
of  grant;  and  further  provided  "that  as,  in  consequence  of 
circumstances  beyond  its  control,  it  sometimes  fails  to  obtain 
patents  for  lands  that  seem  to  be  legally  a  portion  of  its  grant, 
therefore  nothing  in  this  instrument  shall  be  construed  a 
guaranty  or  assurance  that  patent  or  title  will  be  procured; 
that,  in  case  it  be  finally  determined  that  patents  shall  not 
issue  to  said  party  of  the  first  part  for  all  or  any  of  the  tracts 
herein  described,  it  will,  upon  demand,  repay,  without 
interest,  to  the  party  of  the  second  part,  all  moneys  that  may 
have  been  paid  to  it, "  The  evidence  and  the  facts  of  the 
case  are  without  substantial  conflict.  The  following  is  a 
recital  of  them:  On  February  21,  1885,  the  contract  was 
entered  into,  and  on  April  23d  of  the  same  year  defendant's 
first  application  for  a  patent  of  the  contract  land  was  filed  and 
approved  by  the  United  States  land  officers.  Plaintiff  paid 
the  annual  interest  on  the  unpaid  portion  of  the  purchase 
price,  according  to  the  terms  of  the.  contract,  until  February 
21,  1891,  and  thereafter  paid  nothing.  On  December  26, 
189;,  the  plaintiff  gave  notice  of  rescission,  and  demanded 
the  return  of  all  moneys  paid  under  the  contract.  In  1866 
the  congress  of  the  United  States  authorized  the  Atlantic  & 
Pacific  Railroad  Company  and  the  Southern  Pacific  Railroad 
Company  each  to  build  a  railroad  in  the  state  of  California, 
and  provided  a  grant  of  lands  to  aid  in  constructing  each  of 
the  contemplated  roads.  The  act  of  congress  was  a  grant  in 
prxsenti  of  the  lands,  which,  when  maps  of  definite  location 
were  filed  and  approved,  took  effect  by  relation  as  of  the  date 
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of  the  act.  U.  S.  v.  Southern  Pac.  R.  Co.,  146  U.  S.  570,  13 
Sap.  Ct.  I  S3,  36  L.  Ed.  1001.  In  December,  1866,  the 
defendant  accepted  this  land  grant,  filed  anch  acceptance  in 
the  office  of  the  secretary  of  the  interior,  and  on  January  3, 
1867,  filed  its  map  of  the  general  route  of  its  entire  railroad, 
the  right  to  construct  which  it  claimed  under  the  act  of  1866; 
and  on  that  day  the  secretary  of  the  interior  and  the  commis- 
sioner of  the  general  land  office  dnly  accepted  and  approved 
the  map,  and  the  general  route  shown  thereon.  In  March, 
1867,  the  commissioner  of  the  general  land  office,  under 
direction  of  the  secretary,  withdrew  all  odd  sections  within 
30  miles  of  the  line  designated  upon  the  plat.  By  letter  of 
July  14,  1868,  the  secretary  ordered  the  withdrawal  made 
under  his  direction  suspended.  By  letter  of  August  20,  1868, 
he  restored  the  original  withdrawal  order.  By  letter  of 
November  n,  1869,  he  again  declared  the  original  withdrawal 
order  revoked.  By  letter  of  December  15,  1869,  be  again 
restored  the  original  withdrawal  order.     By  letter  of  July  26, 

1870,  he  directed  that  the  original  withdrawal  order  remain 
in  force.  It  was  not  until  March  9,  1872,  that  the  Atlantic  & 
Pacific  Railroad  Company  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office  maps  designating  the  line  of 
its  route,  and  this  designation  was  accepted  by  the  United 
States,  and  in  like  manner  the  secretary  of  the  interior  and 
the  commissioner  of  the  general  land  office  ordered  all  the  odd 
sections  of  kind  within  30  miles  on  each  side  of  the  designated 
line  of  route  of  the  Atlantic  &  Pacific  Railroad  reserved  from 
sale  and  withdrawn.  By  act  approved  March  3,  1871,  con- 
gress incorporated  the  Texas  Pacific  Railroad  Company,  and 
made  to  it  a  grant  of  public  lands,  and  in  the  same  act 
authorized  the  Southern  Pacific  Railroad  ComDany  to  con- 
struct a  line  of  railroad  from  a  point  at  or  near  Tehachapi 
Pass  to  the  Texas  Pacific  Railroad  at  or  near  the  Colorado 
river,  "with  the  same  rights,  grants  and  privileges,  and  subject 
to  the  same  limitations,  restrictions  and  conditions  as  were 
granted  to  said  Southern  Pacific  Railroad  Company  of 
California  by  the  act  of  July  27,  1866.  Provided,  however, 
that  this  section  shall  in  no  way  affect  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &  Pacific  Railroad 
Company,  or  any  other  railroad  company."  The  Southern 
Pacific  Railroad  Company  built  its  railroad  as  proposed  and 
agreed.  The  Atlantic  &  Pacific  Company  constructed  no 
railroad  in  California.  The  land  here  in  question  is  within 
the  limits  of  the  grant  to  the  Southern  Pacific  under  the  act 
of  1866,  within  the  limits  of  the  grant  to  the  Atlantic  &  Pacific 
Company  by  the  terms  of  the  same  act,  and  within  the  limits 
of  the  grant  to  the  Southern  Pacific  Company  by  the  act  of 

1871.  The  route  of  the  road  constructed  by  the  Southern 
Pacific  was  that  laid  out  npon  its  maps  filed  and  approved 
under  the  act  of  1866.  Section  4  of  the  act  of  1866  provides 
that  whenever  the  company  shall  have  constructed  25  con- 
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secntive  miles  of  any  portion  of  said  railroad  and  telegraph 
line  ready  for  the  service  contemplated,  the  president  of  the 
United  States  shall  appoint  three  commissioners  to  examine 
the  same,  and  if  the  commissioners  shall  report  under  oath  to 
the  president  of  the  United  States  that  the  work  has  been 
done  within  the  contemplation  of  the  terms  of  the  grant, 
patents  for  the  lands  shall  be  issued  to  the  company,  and  this 
shall  be  done  from  time  to  time  as  and  whenever  25  additional 
consecutive  miles  shall  have  been  constructed.  By  amend- 
ment to  this  act  in  1870  (16  Stat  382)  the  commissioners  are 
to  report  to  the  secretary  of  the  interior,  instead  of  the  presi- 
dent, whereupon  "it  shall  be  the  duty  of  said  secretary  of  the 
interior  to  cause  patents  to  be  issued  to  said  company  for  the 
sections  of  lands,"  etc 

The  road  constructed  by  the  Southern  Pacific  Company 
was  examined  by  commissioners  appointed  by  the  president 
for  that  purpose  from  time  to  time  as  the  sections  were  com- 
pleted, and  these  commissioners  duly  reported  that  the  road 
had  been  completed  in  all  respects  as  required  by  the  act 
All  of  their  reports  were  made  prior  to  the  year  1885,  and 
were  accepted  and  approved  at  different  dates  between  August 
7,  1871,  and  September  8,  1897,  inclusive,  the  latest  of  said 
reports  beine  the  report  npon  the  section  of  road  extending 
from  Mojave  to  Needles,  which  was  approved  only  npon 
September  8,  1897.  The  branch  line  road  of  the  Southern 
Pacific  contemplated  by  the  act  of  March  3,  1871,  was  con- 
structed as  contemplated,  from  Mojave  through  Los  Angeles 
to  Yuma.  This  road  was  duly  examined  by  commissioners 
appointed  by  the  president  for  that  purpose,  their  reports 
accepted,  and  the  same  were  approved  by  the  president  prior 
to  the  year  1877.  On  April  23,  1885, — two  months  after  the 
making  of  this  contract, — defendants  applied  for  a  patent  for 
the  land  in  dispute  under  the  branch  line  grant  of  1871.  This 
application  was  on  that  day  approved  by  the  local  land 
officers.  The  acceptance  and  approval  by  the  land  officers 
and  the  selection  thus  made  on  April  23,  1885,  was  recogni- 
tion by  the  government  officers  having  the  power  and  jurisdic- 
tion to  dispose  of  the  question  of  the  right  of  the  defendant 
to  a  patent.  It  was  in  the  nature  of  a  judgment  in  their  favor 
determining  their  right  to  a  patent,  and  conclusive  in  their 
favor  until  set  aside  by  some  higher  authority.  It  tbns 
appears  without  dispute  that  within  two  months  after  the 
execution  of  this  contract  the  defendant  had  applied  for 
patents  to  the  lands  in  question,  and  its  application  had  been 
approved.  Thus  it  bad  executed  to  the  fullest  extent  its 
obligation  to  exercise  ordinary  diligence  in  the  procurement 
of  the  desired  patents.  Notwithstanding  the  action  of  the 
government  officers,  patent  to  these  lands  was  not  in  fact 
issued.  The  reason  becomes  apparent  when  it  is  remembered 
that  the  lands  (or  some  of  them),  while  embraced  witbin  the 
grant  to  the  Southern  Pacific  Company  under  the  act  of  1871, 
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were  likewise  embraced  within  the  grant  to  the  Atlantic  & 
Pacific  Company  by  the  act  of  1 866,  and  the  Atlantic  &  Pacific 
Company  had  protested  against  the  issuance  of  patents  to  the 
defendant  company.  In  1886,  however,  congress  declared 
forfeited  the  grant  of  the  Atlantic  &  Pacific  Company  because 
of  its  failure  to  construct  its  road,  and  litigation  arose  between 
the  United  States  and  the  Southern  Pacific  Company  as  to 
the  latter's  claim  of  title  to  these  lands.  Briefly  summa- 
rized, the  essential  points  in  the  litigation  were  two:  First,  it 
was  contended  by  the  Southern  Pacific  Company  that  the  maps 
filed  by  the  Atlantic  &  Pacific  Company  in  1872  were  incom- 
plete, insufficient,  and  incompetent  under  the  terms  of  the 
act,  and  that,  therefore,  no  title  to  the  lands  did  vest  or  could 
have  vested  in  the  Atlantic  &  Pacific  Company;  and,  second, 
that,  if  such  title  did  vest,  then,  as  the  purpose  of  the  grant 
was  to  secure  for  the  benefit  of  the  United  States  and  its 
people  the  construction  of  a  railroad,  the  forfeiture  of  the 
grant  to  the  Atlantic  &  Pacific  Company  should  operate  in 
favor  of  and  to  vest  title  in  the  Southern  Pacific  Company 
under  the  act  of  1871,  because  the  Southern  Pacific  Company 
had  faithfully  complied  with  the  terms  of  the  grant  The 
decisions  of  the  United  States  supreme  court  (U.  S.  v.' 
Southern  Pac.  R,  Co.,  146  U.  S.  570,  13  Sup.  Ct.  152,  36  L. 
Ed.  1091,  and  Southern  Pac.  R.  Co.  v.  U.  S.,  168  U.  S.  I,  18 
Snp.  Ct  18,  42  L.  Ed.  355)  were  to  the  effect  that  the  maps 
filed  by  the  Atlantic  &  Pacific  Company  were  sufficient  within 
the  terms  and  for  the  purposes  of  the  act  of  1866,  and  upon 
the  filing  and  approval  of  these  maps  of  definite  location  the 
grants  in  prssenti  took  effect  by  relation  to  the  date  of  the 
passage  of  the  act  of  1866.  It  was  further  decided  that,  as 
legal  title  had  thus  vested  in  the  Atlantic  &  Pacific  Company 
in  the  year  1866,  the  act  of  1871  in  favor  of  the  Southern 
Pacific  Company  could  not  operate  upon  any  such  lands, 
which  were,  therefore,  under  the  forfeiture  act  of  1886.  restored, 
so  far  as  the  claim  of  the  Southern  Pacific  Company  to  these 
lands  under  the  act  of  1871  was  concerned,  to  the  public 
domain.  Nothing  in  these  decisions,  it  should  be  added, 
touched  in  any  way  upon  the  claim  or  right  of  the  Southern 
Pacific  Company  to  these  lands  under  its  main-line  grant  in 
the  act  of  1866,  and  the  trial  court  was  therefore  correct  in 
deciding  that  the  question  as  to  whether  patent  to  these  lands 
should  or  should  not  issue  to  the  Southern  Pacific  Company 
had  not  been  finally  decided.  This  was  a  question  disputed 
in  the  argument  and  in  the  briefs  of  counsel,  respondent 
insisting  that  the  decisions  of  the  United  States  supreme 
court  io  the  case  above  cited  were  absolutely  determinative 
of  the  question  against  the  decision  of  the  trial  court;  but  the 
question  has  since  been  laid  at  rest  and  absolutely  disposed 
of  in  favor  of  the  determination  of  the  trial  court  and  of  the 
appellants  upon  this  hearing  by  the  decision  of  the  supreme 
court  of  the  United  States  in  Southern  Pac.  Co.  v.  U.  S.  (Nos. 
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secative  miles  of  any  portion  of  said  railroad  and  telegraph 
line  ready  for  the  service  contemplated,  the  president  of  the 
United  States  shall  appoint  three  commissioners  to  examine 
the  same,  and  if  the  commissioners  shall  report  under  oath  to 
the  president  of  the  United  States  that  the  work  has  been 
done  within  the  contemplation  of  the  terms  of  the  grant, 
patents  for  the  lands  shall  be  issued  to  the  company,  and  this 
shall  be  done  from  time  to  time  as  and  whenever  25  additional 
consecutive  miles  shall  have  been  constructed.  By  amend- 
ment to  this  act  in  1870  (16  Stat.  383)  the  commissioners  are 
to  report  to  the  secretary  of  the  interior,  instead  of  the  presi- 
dent, whereupon  "it  shall  be  the  doty  of  said  secretary  of  the 
interior  to  cause  patents  to  be  issued  to  said  company  for  the 
sections  of  lands,"  etc 

The  road  constructed  by  the  Southern  Pacific  Company 
was  examined  by  commissioners  appointed  by  the  president 
for  that  purpose  from  time  to  time  as  the  sections  were  com- 
pleted, and  these  commissioners  dnly  reported  that  the  road 
had  been  completed  in  all  respects  as  required  by  the  act. 
All  of  their  reports  were  made  prior  to  the  year  1885,  and 
were  accepted  and  approved  at  different  dates  between  August 
7,  1871,  and  September  8,  1897,  inclusive,  the  latest  of  said 
reports  being  the  report  upon  the  section  of  road  extending 
from  Mojave  to  Needles,  which  was  approved  only  upon 
September  8,  1897.  The  branch  line  road  of  the  Southern 
Pacific  contemplated  by  the  act  of  March  3,  1871,  was  con- 
structed as  contemplated,  from  Mojave  through  Los  Angeles 
to  Yuma.  This  road  was  duly  examined  by  commissioners 
appointed  by  the  president  for  that  purpose,  their  reports 
accepted,  and  the  same  were  approved  by  the  president  prior 
to  the  year  1877.  On  April  23,  1885,— two  months  after  the 
making  of  this  contract,— defendants  applied  for  a  patent  for 
the  land  in  dispute  under  the  branch  line  grant  of  1871.  This 
application  was  on  that  day  approved  by  the  local  land 
officers.  The  acceptance  and  approval  by  the  land  officers 
and  the  selection  thus  made  on  April  23,  1885,  was  recogni- 
tion by  the  government  officers  having  the  power  and  jurisdic- 
tion to  dispose  of  the  question  of  the  right  of  the  defendant 
to  a  patent.  It  was  in  the  nature  of  a  judgment  in  their  favor 
determining  their  right  to  a  patent,  and  conclusive  in  their 
favor  until  set  aside  by  some  higher  authority.  It  thus 
appears  without  dispute  that  within  two  months  after  the 
execution  of  this  contract  the  defendant  had  applied  for 
patents  to  the  lands  in  question,  and  its  application  had  been 
approved.  Thus  it  had  executed  to  the  fullest  extent  its 
obligation  to  exercise  ordinary  diligence  in  the  procurement 
of  the  desired  patents.  Notwithstanding  the  action  of  the 
government  officers,  patent  to  these  lands  was  not  in  fact 
issued.  The  reason  becomes  apparent  when  it  is  remembered 
that  the  lands  (or  some  of  them),  while  embraced  within  the 
grant  to  the  Southern  Pacific  Company  under  the  act  of  1871. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         531 
Wilson  v.  Southern  Pac  R.  Co 

were  likewise  embraced  within  the  grant  to  the  Atlantic  & 
Pacific  Company  by  the  act  of  1866,  and  the  Atlantic  &  Pacific 
Company  had  protested  against  the  issuance  of  patents  to  the 
defendant  company.  In  1886,  however,  congress  declared 
forfeited  the  grant  of  the  Atlantic  &  Pacific  Company  because 
of  its  failure  to  construct  its  road,  and  litigation  arose  between 
the  United  States  and  the  Southern  Pacific  Company  as  to 
the  latter's  claim  of  title  to  these  lands.  Briefly  summa- 
rized, the  essential  points  in  the  litigation  were  two:  First,  it 
was  contended  by  the  Southern  Pacific  Company  that  the  maps 
filed  by  the  Atlantic  &  Pacific  Company  in  1872  were  incom- 
plete, insufficient,  and  incompetent  under  the  terms  of  the 
act,  and  that,  therefore,  no  title  to  the  lands  did  vest  or  could 
have  vested  in  the  Atlantic  &  Pacific  Company;  and,  second, 
that,  if  such  title  did  vest,  then,  as  the  purpose  of  the  grant 
was  to  secure  for  the  benefit  of  the  United  States  and  its 
people  the  construction  of  a  railroad,  the  forfeiture  of  the 
grant  to  the  Atlantic  &  Pacific  Company  should  operate  in 
favor  of  and  to  vest  title  in  the  Southern  Pacific  Company 
under  the  act  of  1871,  because  the  Southern  Pacific  Company 
had  faithfully  complied  with  the  terms  of  the  grant.  The 
decisions  of  the  United  States  supreme  court  (U.  S.  v.' 
Southern  Pac.  R  Co.,  146  U.  S.  570,  13  Snp.  Ct.  152,  36  L. 
Ed.  ioqi,  and  Southern  Pac.  R  Co.  v.  U.  S.,  168  U.  S.  1,  18 
Sup.  Ct.  18,  42  L.  Ed.  355)  were  to  the  effect  that  the  maps 
filed  by  the  Atlantic  &  Pacific  Company  were  sufficient  within 
the  terms  and  for  the  purposes  of  the  act  of  1866,  and  upon 
the  filing  and  approval  of  these  maps  of  definite  location  the 
grants  in  praesenti  took  effect  by  relation  to  the  date  of  the 
passage  of  the  act  of  1866.  It  was  further  decided  that,  as 
legal  title  had  thus  vested  in  the  Atlantic  &  Pacific  Company 
in  the  year  1866,  the  act  of  1871  in  favor  of  the  Southern 
Pacific  Company  could  not  operate  upon  any  such  lands, 
which  were,  therefore,  under  the  forfeiture  act  of  1886,  restored, 
so  far  as  the  claim  of  the  Southern  Pacific  Company  to  these 
lands  under  the  act  of  1871  was  concerned,  to  the  public 
domain.  Nothing  in  these  decisions,  it  should  be  added, 
touched  in  any  way  upon  the  claim  or  right  of  the  Southern 
Pacific  Company  to  these  lands  under  its  main-line  grant  in 
the  act  of  1866,  and  the  trial  court  was  therefore  correct  in 
deciding  that  the  question  as  to  whether  patent  to  these  lands 
should  or  should  not  issue  to  the  Southern  Pacific  Company 
had  not  been  finally  decided.  This  was  a  question  disputed 
in  the  argument  and  in  the  briefs  of  counsel,  respondent 
insisting  that  the  decisions  of  the  United  States  supreme 
court  in  the  case  above  cited  were  absolutely  determinative 
of  the  question  against  the  decision  of  the  trial  court;  but  the 
question  has  since  been  laid  at  rest  and  absolutely  disposed 
of  in  favor  of  the  determination  of  the  trial  court  and  of  the 
appellants  upon  this  hearing  by  the  decision  of  the  supreme 
court  of  the  United  States  in  Southern  Pac.  Co.  v.  U.  S.  (Nos. 
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18  and  24)  22  Sap.  Ct.  154,  which  were  cross  appeals  from 
the  United  States  circuit  court  of  appeals  from  the  Ninth 
district  (98  Fed.  27),  and  which  appeals  were  decided  upon 
January  6,  1902. 

So  far  as  this  statement  and  discussion  have  proceeded, 
these  facts  have  been  made  apparent:    First,  that  it  has  not 
been  finally  decided  that  patents  to  these  lands  should  not 
issue  to  the  Southern  Pacific  Company;  and,  second,  that  in 
the  matter  of  its  application  for  a  patent  to  these  lands  under 
the  act  of  1871  plaintiff  exercised  all  the  diligence  for  which  its 
contract  called.     But,  as  showing    lack  of    diligence,  it  is 
argued  by  respondent  that  defendant  should  also  have  made 
application  for  patents  to  these  lands  under  the  act  of  1866. 
Before  considering  this  question,  however,  it  is  pertinent  to 
call  attention  to  the  fact  that  the  diligence  with  which  defend- 
ant charged,  itself  in  its  contract  was  "ordinary"  diligence. 
It  is  a  presumption  that  the  average  man  in  the  exercise  of  his 
own  affairs,  where  the  result  upon  the  one  hand  will  make 
for  his  benefit,  or  upon  the  other  to  his  detriment,  will  exer- 
cise ordinary  care  and  diligence  in  the  protection  of  his 
interests.     Moreover,  when  lack  of  such  diligence  is  charged 
in  a  breach   of  contract  or  legal  duty,  it  is  incumbent  upon 
the  plaintiff  to  establish  such  lack  by  a  preponderance  of  evi- 
dence.    Under  this  contract  it  is  plain  that  it  was  to  the  great 
benefit  of  the  Southern  Pacific  Company  to  secure  patents  to 
these  lands,  as  only  upon  the  issuance  of  such  patents  did  it 
acquire  a  merchantable  title  to  them.     It  is  a  natural  presump- 
tion, therefore,  that  it  would  use  the  diligence  of  the  ordinary 
person  dealing  with  his  own  affairs  to  secure  what  was  of 
great  material  benefit  to  itself.    That  it  acted  with  due  dili- 
gence under  the  act  of  1871   has  been  said  and  shown.     It 
further  appears  that  within  two  months  after  the  decision  of 
the  supreme  court  of  the  United  States  (U.  S.  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  13   Sup.  Ct.  152,  36  L.  Ed.  1091) 
it  made  application  for  patents  to  these  same  lands  under  the 
act  of  1866.     As  has  been  said,  it  is  charged  by  respondent 
with  negligence  in  not  having  done  so  earlier.    The  complete 
answer  is  disclosed  by  the  facts  of  the  case.     It  mattered  not 
to  either  plaintiff  or  defendant  whether  it  obtained   patent  to 
these  lands  under  the  act  of  1866  or  under  the  act  of  1871,  pro- 
vided only  that  the  patent  was  secured.     Applications  for 
patents  under  the  act  of  1871  had  been  made  and  approved. 
The  defendant  was  justified  in  resting  upon  this  judgment  of 
the  land  department  in  its  favor  until  that  judgment  was  dis- 
turbed or  overthrown    by  the  supreme  court  of  the  United 
States  in  the  decision  cited  supra.     Immediately  thereafter, 
as  has  been  said,  it  made  application   for  patent  under  the 
earlier  act.     Why  it  had  not  done  so  before  is  shown  without 
dispute  by  the  evidence.     The  testimony  of  defendant's  land 
agent  is  that  the  withdrawals  made  by  the  land  department  of 
the  United  States  of  the  Southern  Pacific  Railroad  Company's 
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grant  under  the  act  of  1871  covered  at  the  point  of  intersec- 
tion the  withdrawal  theretofore  made  for  the  same  company 
uoder  the  act  of  1866.  Notwithstanding  the  fact  that  the 
commissioners  dnly  appointed  had  made  their  favorable  report 
upon  that  portion  of  the  main  line  constructed  from  Mojave 
to  Needles,  for  some  reason  neither  the  secretary  of  the 
interior  nor  the  president  of  the  United  States  approved  the 
commissioners'  report,  and  experience  showed  that  it  was 
useless  to  apply  for  patents  to  the  land. of  that  section  of  the 
road,  because  the  applications  would  not  be  approved  while 
the  commissioners'  reports  remained  unapproved;  that  in  fact 
prior  to  the  date  of  its  contract  he  had  applied  for  patents  to 
584,686  acres,  and  after  that  date  and  before  May  20,  1900,  he 
bad  also  made  application  for  patents  for  979,13s  acres  of 
land,  for  which  he  had  paid  the  United  States  the  sum  of 
$70,000  for  costs  of  patenting.  Yet  his  applications  had  not 
been  approved,  and  patents  for  only  2,700  acres  had  been 
issued ;  that  he  was  advised  by  the  Washington  attorneys  of 
the  company  that  it  was  useless  to  make  further  applications 
for  lands  of  the  main  lice  grant  between  Mojave  and  Needles, 
as  they  would  not  be  approved ;  that,  as  the  company's  land 
purchasers  were  becoming  anxious  for  patents,  he  had  applied 
for  patents  nnder  the  branch  line  grant  of  1871  for  lands 
within  limits  common  to  both  branch  line  and  main  line 
grants,  thinking  it  immaterial,  so  long  as  the  patents  issued, 
under  which  grant  they  might  be  given;  that  only  in  1891  had 
he  been  informed  by  his  Washington  attorneys  that  the  land 
officers  of  the  United  States  had  at  last  concluded  to  issue 
patents  to  these  main  line  lands,  and  thereupon  he  promptly 
resumed  the  selection  of  such  lands  for  patents  under  that 
grant.  Finally,  the  commissioners'  reports  in  favor  of  the 
acceptance  of  the  main  line  road  from  Mojave  to  Needles, 
which  had  all  been  filed  with  the  secretary  of  the  interior 
prior  to  the  year  188;,  were  not  approved  by  either  the  presi- 
dent of  the  United  States  or  the  secretary  of  the  interior  until 
September  8,  1807.  Further  explanation  and  corroboration 
will  be  found  in  the  letter  of  Secretary  Bliss  of  September  8, 
1897  (R.  R.  Grant — Acceptance  of  Constructed  Road— In  re 
Southern  Pac.  R.  Co.,  25  Land  Dec.  Dept.  Int.  223),  in  which 
it  is  shown  that  the  approvals  were  withheld  because  of  the 
protests  of  the  Atlantic  &  Pacific  Company  against  the  issuance 
of  the  patents.  The  letter  reviews  the  history  of  the  grants 
and  the  controversy  which  bad  arisen  over  them,  and  con- 
cludes, finally,  with  bis  expressed  determination  "to  accept 
the  report,  and  approve  roads  as  constructed."  Thus  the 
defendant  was  not  only  justified  in  relying  on  the  approval  of 
its  application  for  patents  under  the  act  of  1871,  but  it  is 
shown  by  the  government  officers  themselves,  and  by  the 
record  of  its  rejected  applications  for  patents  made  under  the 
act  of  1866,  that  any  earlier  applications  for  patents  under 
that  grant  than  the  ones  which  the  company  actually  made 
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would  have  been  vain  and  fntile.  It  is  not  to  be  perceived, 
therefore,  that  the  defendant  has  been  in  any  respect  negli- 
gent in  its  attempts  to  comply  with  its  contract  and  to  secure 
patents  for  these  lands,  but,  on  the  contrary,  it  being  to  its 
manifest  interest  so  to  secure  them,  it  has  taken  all  proper 
steps  to  that  end,  and  has  defended  and  prosecuted  expensive 
litigation  for  that  purpose. 

The  judgment  and  order  appealed  from  are  therefore 
reversed,  and  the  cause  remanded. 

We  concur:  TEMPLE,  J. ;  McFARLAND,  J. 


United  States,  Appt,  v.  Southern  Pacific  Railroad  Com- 
pany, George  Loomis  et  at. 
(Argued  April  18, /p,  igoi.    Decided  January  77,  igot.) 
[22  Sup.  Ct.  Sep.  28S.] 

Public  Lands— Bona   Fids   Purchasers  of  Patented   Lands— Effect  of 
Notice  That  Government  Questions  Patentee'*  Title. 

Purchasers  for  value  and  in  good  faith,  of  lands  patented  to  the 
Southern  Pacific  Railroad  Companj  as  within  the  scope  of  the  pint 
made  to  that  company  by  the  act  of  March  3,  1871  (16  Stat,  at  L.  573, 
chap.  122) ,  are  bona  fide  purchasers  and  as  such  are  protected  by  act  of 
March  2, 18%  (29  Stat,  at  h.  42,  chap.  39) ,  although  they  had  notice  of 
a  change  of  opinion  on  the  part  of  the  officers  of  the  government  as  to 
the  validity  of  the  title  of  the  railroad  company  to  such  lands. 
Same— Same. 

Persons  who  have  contracted  with  the  Southern  Pacific  Railroad  Com- 
pany for  unpatented  lands  so  situated  with  respect  to  ita  constructed 
road  as  to  be  apparently  within  the  scope  of  its  grant  are  protected  by 
the  act  of  March  3.  1887  (24  Stat,  at  L,.  566,  chap.  376),  not  only  as  to  pur- 
chases prior  to  the  date  of  auch  act,  but  as  to  any  made  before  the  time 
of  final  adjustment. 
Same — Bona  Fide  Purchasers  of  Unpatented  Lands. 

One  is  not  a  bona  fide  purchaser,  from  a  grantee  of  the  Southern 
Pacific  Railroad  Company,  of  lands  apparently  within  the  scope  of  its 
grant,  which  had  not  been  conveyed  to  or  for  the  use  of  such  company, 
so  as  to  be  protected  by  the  act  of  March  3,  1887  (24  Stat,  at  L.  556, 
chap.  376),  g  5,  who  pays  nothing  therefor  except  by  giving  his  legal 
services  and  making  advances  of  money  in  the  way  of  taxes,  under  his 
agreement  with  such  grantee  to  protect  it  in  its  purchase  money  and 
receive  for  himself  whatever  he  could  obtain  over  and  above  that  sum. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Southern  District  of  California, 
which  quieted  the  title  of  the  United  States  government  to 
land  within  the  limits  of  a  forfeited  railroad  grant.  Affirmed 
in  part  and  reversed  in  part. 

See  same  case  below,  38  C.  C.  A.  637,  98  Fed.  45. 

Statement  by  MR.  JUSTICE  BREWER: 

This  is  a  continuation  of  the  case  which  was  before  this 
court  and  decided  in  1897.     168  U.  S.  1,  42  L.  Ed  355.  *$ 
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Sup.  CL  Rep.  18.  It  was  brought  to  quiet  the  title  of  the 
government  to  some  700,000  acres  of  land  within  the  limits  of 
the  forfeited  grant  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany, and  claimed  by  the  defendants  under  certain  junior 
grants  to  the  Southern  Pacific  Railroad  Company.  The  decree 
in  the  circuit  court  quieted,  as  against  the  Southern  Pacific 
Company,  the  title  of  the  government  to  all  the  lands.  The 
other  defendants  asserted  title  or  claimed  rights  to  certain 
portions  of  the  land  by  virtue  of  conveyances  from  or  contracts 
with  the  Southern  Pacific  Company,  and  the  decree  provided : 
"Nor  shall  this  decree  in  anywise  affect  any  rights  which  the 
defendants,  or  any  of  them,  other  than  the  said  Southern 
Pacific  Railroad  Company,  now  have  or  may  hereafter  acqpire 
in,  to,  or  respecting  any  of  the  lands  hereinbefore  described,  in 
virtue  of  the  act  of  Congress  entitled  'An  Act  to  Provide  for 
the  Adjustment  of  Land  Grants  Made  by  Congress  to  Aid  in 
the  Construction  of  Railroads  and  for  the  Forfeiture  of 
Unearned  Lands  and  for  Other  Purposes,' approved  March 
3.  1887." 

This  decree  was  affirmed  by  this  court  so  far  as  the  Southern 
Pacific  Company  as  well  as  the  trustees  in  its  mortgage  were 
concerned,  the  court  saying,  in  reference  to  that  portion  of 
the  decree  just  quoted  (p.  6$,  L.  Ed.  p.  382,  Sup.  Ct.  Rep.  p. 
34): 

"Instead  of  leaving  undetermined  the  matters  in  dispute 
between  the  United  States  and  the  defendants  other  than  the 
Southern  Pacific  Railroad  Company,  the  circuit  court  should 
have  determined,  by  its  final  decree,  what  rights  those  defend- 
ants have  by  virtue  of  the  above  act  of  March  3,  1S87  (24  Stat, 
at  L.  556,  chap.  376),  in  the  lands  or  any  of  them  now  in  dis- 
pute and  claimed  by  the  United  States.  The  effect  of  the 
decree  is  to  leave  undetermined  the  question  whether  the 
defendants  who  claim  under  the  Southern  Pacific  Railroad 
Company  are  protected  by  that  or  any  other  act  of  Congress. 
The  government  was  entitled  to  a  decree  quieting  its  title  to 
all  the  lands  described  in  its  pleadings,  except  those,  if  any, 
that  are  protected,  in  the  hands  of  claimants,  by  acts  of  Con- 
gress. United  States  v.  Winona  &  St.  P.  R.  Co.,  165  U.  S. 
463,  41  L,  Ed.  789.  17  Sup.  Ct.  Rep.  368;  Winona  &  St.  P. 
R.  Co.  v.  United  States,  165  U.  S.  483,  41  L,  Ed.  798,  17 
Sup.  Ct.  Rep.  381.  But  as  the  government  has  not  appealed, 
the  decree  cannot  be  reversed  for  the  error  of  the  circuit  court 
in  not  finally  disposing  of  the  issues  between  the  United  States 
and  the  individual  defendants  who  claim  under  the  Southern 
Pacific  Railroad  Company. 

"The  result  is  that  the  decree  must  be  affirmed  in  all 
respects  as  to  the  Southern  Pacific  Railroad  Company,  as  well 
as  to  the  trustees  in  the  mortgage  executed  by  that  company, 
and  affirmed  also  as  to  the  other  defendants,  subject,  how- 
ever, to  the  right  of  the  government  to  proceed  in  the  cir- 
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cuit  court  to  a  final  decree  as  to  those  defendants,  and  it  is  so 
ordered." 

On  the  return  of  the  mandate  to  the  circuit  conrt  the 
United  States  dismissed  their  bill  against  the  defendants  other 
than  the  railroad  company  and  its  mortgage  trustee,  without 
prejudice  as  to  all,  except  certain  specified  tracts,  amounting 
in  the  aggregate  to  about  52,600  acres,  of  which  amount  9,284 
were  patented  by  the  United  States  to  the  Southern  Pacific, 
the  patents  bearing  date  March  29,  1876,  April  4,  1879, 
December  27,  1883,  and  January  9,  1885,  and  43,315  remained 
unpatented.  In  respect  to  these  tracts  the  case  proceeded  to 
final  hearing,  which  resulted  in  a  decree  in  favor  of  the  defend- 
ants, (88  Fed.  832),  confirming  their  title  to  the  lands  patented, 
and  adjudging  them  bona  fide  purchasers  within  the  meaning 
of  the  act  of  Congress  of  March  3,  1887,  of  the  lands  not 
patented.  From  this  decree  the  United  States  appealed  to 
the  court  of  appeals  for  the  ninth  circuit,  which  affirmed  the 
decree  (38  C.  C.  A.  637,  98  Fed.  45),  and  thereupon  the 
United  States  brought  the  case  here  on  appeal 

Mr.  Joseph  H.  Call  for  appellant. 

Messrs.  Maxwell  Evarts,  M.  D.  Brainard,  and  L.  E.  Payson 
for  appellees. 

MR.  JUSTICE  BREWER  delivered  the  opinion  of  the 
conrt: 

The  questions  now  to  be  determined  arise  between  the 
United  States  and  parties  holding  title  or  claiming  rights  to 
lands  by  deed  from  or  contract  with  the  railroad  company. 
The  title  of  the  company  having  been  adjudged  void,  the 
defendants  rely  upon  the  acts  of  Congress  of  March  3,  1S87 
(24  Stat,  at  L.  556,  chap.  376),  February  12,  1896  (29  Stat 
at  L.  6,  chap.  18),  and  March  2,  1896  (29  Stat,  at  L.  42,  chap. 
39).  These  acts  were  passed  for  the  purpose  of  upholding 
the  titles  of  parties  who  in  good  faith  had  purchased  from 
railroad  companies  lands  which,  though  supposed  to  be  part 
of  their  grants,  proved  not  to  be  so.  This  "legislation  was 
fully  considered  in  United  States  v.  Winona  &  St  P.  R.  Co., 
165  U.  S.  463,  41  L.  Ed.  789,  17  Sup.  Ct.  Rep.  368;  and 
Winona  &  St.  P.  R.  Co.  v.  United  States,  165  U.  S.  483.  4< 
L.  Ed.  798,  17  Sup.  Ct.  Rep.  381,  and  any  further  discussion  of 
its  scope  is  unnecessary.     In  respect  to  it  we  said; 

"The  act  of  1896  confirming  the  right  and  title  of  a  bona 
fide  purchaser,  and  providing  that  the  patent  to  his  lands 
should  not  be  vacated  or  annulled,  must  be  held  to  include 
one  who,  if  not  in  the  fullest  sense  a  'bona  fide  purchaser,' 
has  nevertheless  purchased  in  good  faith  from  the  railroad 
company. 

"Our  conclusion  is  that  these  acts  operate  to  confirm  the 
title  to  every  purchaser  from  a  railroad  company  of  lands 
certified  or  patented  to  or  for  its  benefit,  notwithstanding  any 
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mere  errors  or  irregularities  in  the  proceedings  of  the  Land 
Department,  and  notwithstanding  the  fact  that  the  lands  so 
certified  or  patented  were,  by  the  true  construction  of  the 
land  grants,  although  within  the  limits  of  the  grants,  excepted 
from  their  operation,  providing  that  he  purchased  in  good 
faith,  paid  value  for  the  lands,  and  providing,  also,  that  the 
lands  were  public  lands  in  the  statutory  sense  of  the  term,  and 
free  from  individual  or  other  claims."  P.  481,  L.  Ed.  p.  797, 
Sup.  Ct.  Rep.  p.  373. 

In  the  present  case  the  deeds  to  the  patented  lands  were 
executed  by  the  company  at  different  dates,  commencing  July 
23,  1885,  and  ending  July  19,  1892.  These  lands  were  appar- 
ently within  the  grant  made  to  the  Southern  Pacific  by  the  act 
of  March  3,  1S71  (16  Stat,  at  L.  573,  chap.  122):  that  is,  they 
were  public  lands  in  the  statutory  sense  of  the  term  along  the 
line  of  the  Southern  Pacific  as  authorized  by  that  act  and 
within  the  place  or  indemnity  limits  of  the  grant.  The  road 
had  been  constructed,  and  the  Land  Department  of  the 
United  States,  the  tribunal  charged  with  the  duty  of  admin- 
istering the  public  lands,  had  decided  that  the  company  had 
earned  the  lands,  and  had  caused  patents  therefor  to  be  issued 
to  it.  No  third  party  claimed  title;  either  the  government  or 
the  company  was  the  owner.  Under  those  circumstances  the 
purchasers  bought  the  lands;  bought  them  in  good  faith ;  paid 
value  for  them. 

These  facts  bring  the  case  within  the  1st  section  of  the  act 
of  March  2,  1896,  as  heretofore  construed  by  us:  "But  no 
patent  to  any  kinds  held  by  a  bona  fide  purchaser  shall  be 
vacated  or  annulled,  but  the  right  and  title  of  such  purchaser 
is  hereby  confirmed." 

Against  this  conclusion  it  is  contended  that  purchasers  with 
notice  that  the  government  questioned  the  company's  title  to 
these  lands  are  not  bona  fide  purchasers.  And  counsel  say 
that  "in  the  year  1886  every  department  of  the  government 
began  to  operate  to  protect  the  title  of  the  United  States  to 
these  lands,  and  in  every  public  way  gave  notice  to  tbe  world 
of  the  rights  of  the  government  to  them,"  enumerating  tbe 
act  of  Congress  of  July  6,  1886,  forfeiting  the  grant  to  the 
Atlantic  &  Pacific  Company;  various  rulings  of  the  Interior 
Department,  from  that  on  June  7,  1887  (Gordon  v.  Southern 
P.  R.  Co.,  5  Land  Dec.  691),  to  the  date  of  the  last  deed,  to 
the  effect  that  the  lands  granted  to  the  Atlantic  &  Pacific 
were  not  operated  upon  by  the  subsequent  grants  to  the 
Southern  Pacific,  and  whereby  the  forfeiture  act  restored  to 
the  public  domain ;  and  the  commencement  of  the  several  suits 
by  the  government  to  establish  its  title  to  these  lands  and 
others  similarly  situated.  Counsel  also  refer  to  Winona  &  St. 
P.  R  Co.  v.  United  States,  165  U.  S.  483.  41  L.  Ed.  798,  17 
Sap.  Ct.  Rep.  381,  in  which  it  was  held  that  one  cannot  claim 
to  be  a  purchaser  in  good  faith  from  a  railroad  company  if  at 
the  time  he  has  notice  of  facts  outside  the  records  of  the 
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Land  Department  disclosing;  a  prior  right  in  some  third  party. 

Bnt  we  do  not  think  a  mere  change  in  the  opinions  of  the 
officers  of  the  government,  as  to  the  validity  of  the  company's 
title,  although  made  known  to  parties  proposing  to  purchase 
from  such  company,  is  sufficient  to  take  away  from  them  the 
protection  of  good  faith.  A  party  may  have  notice  of  con- 
flicting claims,  and  still,  in  the  exercise  of  an  honest  judgment 
aa  to  the  rightful  owner,  bay  property  and  pay  for  it,  and  be 
acting  in  good  faith.  So  far  as  suits  are  concerned,  all  the 
decisions  of  the  courts  had  been,  up  to  the  date  of  the  last 
deed,  in  favor  of  the  title  of  the  company.  Thus  the  par- 
chasers  had  not  merely  the  action  of  the  Land  Department 
in  issuing  the  patents,  but  all  past  decisions  of  the  courts, 
justifying  their  conclusions.  The  conditions  are  not  like  those 
in  Winona  &  St.  P.  R.  Co.  v.  United  States.  That  was  a  suit 
to  cancel  a  certification  of  a  tract  of  land  made  for  the  benefit 
of  a  railroad  company,  and  also  a  deed  from  it.  The  certifica- 
tion was  wrongfully  made,  and  the  company  in  fact  took  no 
title.  The  purchaser  sought  protection  under  these  statutes. 
Before  any  certification,  or  any  pretense  of  right  in  the  com- 
pany, as  well  as-  at  the  time  of  the  conveyance  to  its  grantee, 
there  was  and  had  been  for  many  years  a  party  in  actual  pos- 
session of  the  land  under  a  title  prima  facie  regular  and  valid, 
and  it  was  held  that  the  grantee,  charged  with  notice  of  that 
occupancy  and  that  claim  of  title,  could  not  be  adjudged  a 
bona  fide  purchaser  from  the  railroad  company  within  the 
meaning  of  the  statute.  "The  statute  was  not  intended  to 
cut  off  the  rights  of  parties  continuing  after  the  certification, 
and  of  which  at  the  time  of  his  purchase  the  purchaser  had 
notice.  Only  the  purely  technical  claims  of  the  government 
were  waived."  Nothing  of  that  kind  appears  here;  no  inde- 
pendent and  outside  facts  are  shown,  no  title  in  any  third 
party, — simply  a  change  of  opinion  on  the  part  of  the  officers 
of  the  government  as  to  the  validity  of  the  title  of  the  Southern 
Pacific  Company;  and  it  would  be  harsh  indeed  if  remedial 
statutes  like  these  were  shorn  of  their  beneficent  applica- 
tion by  reason  of  the  fact  that  the  officials  of  the  government 
had  changed  their  views  of  the  law.  We  think  the  circuit 
court  was  right  in  confirming  the  title  to  the  lands  patented. 

With  reference  to  the  unpatented  lands,  they,  like  the 
former,  were  so  situated  with  respect  to  the  constructed  road 
of  the  Southern  Pacific  as  to  be  apparently  within  the  scope 
of  its  grant,  and  the  same  general  comments  are  appropriate 
here  as  in  reference  to  the  patented  land.  The  act  of  i8o5 
refers  only  to  lands  patented  or  certified,  and  the  parties  who 
contracted  with  the  company  for  unpatented  lands  must  rely 
for  protection  upon  the  act  of  1887.  Host  of  the  transactions 
in  respect  to  them  were  after  the  date  of  this  act,  and  it  ia 
contended  that  it  is  not  prospective  in  its  operation,  and  only 
purports  to  protect  prior  transactions. 

The  ruling  of  the  Land  Department  has  been  to  the  coo- 
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trary  effect  Id  Scthman  v.  Cliso,  17  Land  Dec.  307,  a  par- 
chase  from  the  railroad  company  was  made  prior  to  the  act 
of  1887,  bat  after  the  act  the  purchaser  conveyed  to  a  trans- 
feree, and  it  was  held  that  the  latter  was  entitled  to  relief 
under  the  statute. 

"The  act  directed  the  manner  of  making  adjustments,  and 
it  was  the  evident  intention  of  Congress,  as  expressed  in  the 
5th  section  of  the  act,  that  when,  in  the  adjustment  of  these 
grants,  it  was  ascertained  that  land  had  been  bought  from  the 
railroad  companies  for  which  they  could  convey  no  good  title, 
such  buyers  or  their  transferees,  if  bona  fide,  should  be  allowed 
to  purchase  the  tracts  claimed  by  them.  And  it  can  make  no 
difference,  I  think,  whether  a  transferee,  otherwise  entitled 
to  purchase,  bought  the  land  before  or  after  the  day  of  the 
approval  of  the  act,  if  it  was  originally  purchased  in  good 
faith  from  any  said  company."     P.  312. 

In  Andrus  v.  Balch,  22  Land  Dec  238,  was  presented  the 
case  of  a  purchase  from  the  railroad  company  after  the  act  of 
March  3,  1887,  and  it  was  held  that  that  did  not  prevent  the 
operation  of  the  act.  The  same  proposition  was  reaffirmed 
in  Briley  v.  Beach,  22  Land  Dec.  549;  Re  Seaver,  23  Land 
Dec  108;  Grandin  v.  La  Bar,  25  Land  Dec  194;  Meilsen  v. 
Central  P.  R.  Co.,  26  Land  Dec.  252.  There  has  been  no 
decision  to  the  contrary.  This  uniform  ruling  and  practice 
of  the  Land  Department  would,  in  case  of  doubt,  be  of  great 
weight  in  determining  the  true  construction  of  the  act. 
Knowlton  v.  Moore,  178  U.  S.  41,  56,  92,  44  L.  Ed.  960,  975, 
990,  20  Snp.  Ct.  Rep.  747;  Fairbank  v.  United  States,  181 
U.  S.  283-300;  44  L,  Ed.  862-872,  21  Sap.  Ct.  Rep.  648. 

But  the  act  itself  bears  upon  its  face  evidence  that  it  was 
not  intended  to  be  limited  to  cases  of  purchases  from  the  rail- 
road company  prior  to  its  date.  While  the  1st  section  directs 
the  Secretary  of  the  Interior  "to  immediately  adjust"  the 
several  land  grants,  §  3  provides  "that  if,  in  the  adjustment  of 
said  grants,  it  shall  appear  that  the  homestead  or  pre-emption 
entry  of  any  bona  fide  settler  has  been  erroneously  canceled 
on  account  of  any  railroad  grant  or  the  withdrawal  of  public 
lands  from  market,  such  settler  upon  application  shall  be 
reinstated  in  all  his  rights,  and  allowed  to  perfect  his  entry  by 
complying  with  the  public  land  laws."  This  seems  to  imply 
an  intent  that  all  mistakes  of  the  nature  referred  to  which 
shall  have  occurred  up  to  the  very  completion  of  the  adjust- 
ment may  be  rectified.  Section  4  makes  provision  for  the 
issue  of  patents  to  certain  purchasers  from  railroad  companies, 
providing  proof  shall  be  made  "within  such  time  and  under 
such  rales  as  may  be  prescribed  by  the  Secretary  of  the 
Interior,  after  the  grants  respectively  shall  have  been 
adjusted."  While  other  sections  may  not  be  so  specific,  yet, 
placing  them  alongside  of  those  from  which  quotations  have 
been  made,  it  is  reasonable  to  hold  that  the  act  applies  not 
merely  to  transactions  had  before  its  date,  bat  to  any  had  be* 
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secntive  miles  of  any  portion  of  said  railroad  and  telegraph 
line  ready  for  the  service  contemplated,  the  president  of  the 
United  States  shall  appoint  three  commissioners  to  examine 
the  same,  and  if  the  commissioners  shall  report  under  oath  to 
the  president  of  the  United  States  that  the  work  has  been 
done  within  the  contemplation  of  the  terms  of  the  grant, 
patents  for  the  lands  shall  be  issued  to  the  company,  and  this 
shall  be  done  from  time  to  time  as  and  whenever  25  additional 
consecutive  miles  shall  have  been  constructed.  By  amend- 
ment to  this  act  in  1870  (16  Stat.  382)  the  commissioners  are 
to  report  to  the  secretary  of  the  interior,  instead  of  the  presi- 
dent, wherenpon  "it  shall  be  the  duty  of  saidsecretary  of  the 
interior  to  cause  patents  to  be  issued  to  said  company  for  the 
sections  of  lands,"  etc. 

The  road  constructed  by  the  Southern  Pacific  Company 
was  examined  by  commissioners  appointed  by  the  president 
for  that  purpose  from  time  to  time  as  the  sections  were  com- 
pleted, and  these  commissioners  dnly  reported  that  the  road 
had  been  completed  in  all  respects  as  required  by  the  act 
All  of  their  reports  were  made  prior  to  the  year  1885,  and 
were  accepted  and  approved  at  different  dates  between  August 
7,  1871,  and  September  8,  1897,  inclusive,  the  latest  of  said 
reports  being  the  report  upon  the  section  of  road  extending 
from  Mojave  to  Needles,  which  was  approved  only  upon 
September  8,  1897.  The  branch  line  road  of  the  Southern 
Pacific  contemplated  by  the  act  of  March  3,  1871,  was  con- 
structed as  contemplated,  from  Mojave  through  Los  Angeles 
to  Yuma.  This  road  was  duly  examined  by  commissioners 
appointed  by  the  president  for  that  purpose,  their  reports 
accepted,  and  the  same  were  approved  by  the  president  prior 
to  the  year  1877.  On  April  23,  188s, — two  months  after  the 
making  of  this  contract, — defendants  applied  for  a  patent  for 
the  land  in  dispute  under  the  branch  line  grant  of  1871.  This 
application  was  on  that  day  approved  by  the  local  land 
officers.  The  acceptance  and  approval  by  the  land  officers 
and  the  selection  thus  made  on  April  23,  1885,  was  recogni- 
tion by  the  government  officers  having  the  power  and  jurisdic- 
tion to  dispose  of  the  question  of  the  right  of  the  defendant 
to  a  patent.  It  was  in  the  nature  of  a  judgment  in  their  favor 
determining  their  right  to  a  patent,  and  conclusive  in  their 
favor  until  set  aside  by  some  higher  authority.  It  thus 
appears  without  dispute  that  within  two  months  after  the 
execution  of  this  contract  the  defendant  had  applied  for 
patents  to  the  lands  in  question,  and  its  application  had  been 
approved.  Thus  it  had  executed  to  the  fullest  extent  its 
obligation  to  exercise  ordinary  diligence  in  the  procurement 
of  the  desired  patents.  Notwithstanding  the  action  of  the 
government  officers,  patent  to  these  lands  was  not  in  fact 
issued.  The  reason  becomes  apparent  when  it  is  remembered 
that  the  lands  (or  some  of  them),  while  embraced  within  the 
grant  to  the  Southern  Pacific  Company  under  the  act  of  1871, 
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were  likewise  embraced  within  the  grant  to  the  Atlantic  & 
Pacific  Company  by  the  act  of  1866,  and  the  Atlantic  &  Pacific 
Company  had  protested  against  the  issuance  of  patents  to  the 
defendant  company.  In  1886,  however,  congress  declared 
forfeited  the  grant  of  the  Atlantic  &  Pacific  Company  because 
of  its  failure  to  construct  its  road,  and  litigation  arose  between 
the  United  States  and  the  Southern  Pacific  Company  as  to 
the  latter's  claim  of  title  to  these  lands.  Briefly  summa- 
rized, the  essential  points  in  the  litigation  were  two :  First,  it 
was  contended  by  the  Southern  Pacific  Company  that  the  maps 
filed  by  the  Atlantic  &  Pacific  Company  in  1872  were  incom- 
plete, insufficient,  and  incompetent  under  the  terms  of  the 
act,  and  that,  therefore,  no  title  to  the  lands  did  vest  or  could 
have  vested  in  the  Atlantic  &  Pacific  Company;  and,  second, 
that,  if  such  title  did  vest,  then,  as  the  purpose  of  the  grant 
was  to  secure  for  the  benefit  of  the  United  States  and  its 
people  the  construction  of  a  railroad,  the  forfeiture  of  the 
grant  to  the  Atlantic  &  Pacific  Company  should  operate  in 
favor  of  and  to  vest  title  in  the  Southern  Pacific  Company 
under  the  act  of  1871,  because  the  Southern  Pacific  Company 
had  faithfully  complied  with  the  terms  of  the  grant.  The 
decisions  of  the  United  States  supreme  court  (U.  S.  v.' 
Southern  Pac  R.  Co.,  146  U.  S.  570,  13  Sop.  Ct.  15a,  36  L. 
Ed.  1091,  and  Southern  Pac.  R.  Co.  v.  U.  S.,  168  U.  S.  1,  18 
Sup.  Ct.  18,  42  L.  Ed.  355)  were  to  the  effect  that  the  maps 
filed  by  the  Atlantic  &  Pacific  Company  were  sufficient  within 
the  terms  and  for  the  purposes  of  the  act  of  1866,  and  upon 
the  filing  and  approval  of  these  maps  of  definite  location  the 
grants  in  prtesenti  took  effect  by  relation  to  the  date  of  the 
passage  of  the  act  of  1866.  It  was  further  decided  that,  as 
legal  title  had  thus  vested  in  the  Atlantic  &  Pacific  Company 
in  the  year  1866,  the  act  of  1871  in  favor  of  the  Southern 
Pacific  Company  could  not  operate  upon  any  such  lands, 
which  were,  therefore,  under  the  forfeiture  act  of  1886,  restored, 
so  far  as  the  claim  of  the  Southern  Pacific  Company  to  these 
lands  under  the  act  of  1871  was  concerned,  to  the  public 
domain.  Nothing  in  these  decisions,  it  should  be  added, 
touched  in  any  way  upon  the  claim  or  right  of  the  Southern 
Pacific  Company  to  these  lands  under  its  main-line  grant  in 
the  act  of  1866,  and  the  trial  court  was  therefore  correct  in 
deciding  that  the  question  as  to  whether  patent  to  these  lands 
should  or  should  not  issne  to  the  Southern  Pacific  Company 
had  not  been  finally  decided.  This  was  a  question  disputed 
in  the  argument  and  in  the  briefs  of  counsel,  respondent 
insisting  that  the  decisions  of  the  United  States  supreme 
court  in  the  case  above  cited  were  absolutely  determinative 
of  the  question  against  the  decision  of  the  trial  court;  but  the 
question  has  since  been  laid  at  rest  and  absolutely  disposed 
of  in  favor  of  the  determination  of  the  trial  court  and  of  the 
appellants  upon  this  hearing  by  the  decision  of  the  supreme 
court  of  the  United  States  in  Southern  Pac.  Co.  v.  U.  S.  (Nos. 
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iS  and  24)  22  Sap.  Ct.  154.  which  were  cross  appeals  from 
the  United  States  circuit  court  of  appeals  from  the  Ninth 
district  (98  Fed.  27),  and  which  appeals  were  decided  upon 
January  6,  1002. 

So  far  as  this  statement  and  discussion  have  proceeded, 
these  facts  have  been  made  apparent:  First,  that  it  has  not 
been  finally  decided  that  patents  to  these  lands  should  not 
issue  to  the  Southern  Pacific  Company ;  and,  second,  that  in 
the  matter  of  its  application  for  a  patent  to  these  lands  under 
the  act  of  1871  plaintiff  exercised  all  the  diligence  for  which  its 
contract  called.  But,  as  showing  lack  of  diligence,  it  is 
argued  by  respondent  that  defendant  should  also  have  made 
application  for  patents  to  these  lands  under  the  act  of  1866. 
Before  considering  this  question,  however,  it  is  pertinent  to 
call  attention  to  the  fact  that  the  diligence  with  which  defend- 
ant charged,  itself  in  its  contract  was  "ordinary"  diligence. 
It  is  a  presumption  that  the  average  man  in  the  exercise  of  his 
own  affairs,  where  the  result  upon  the  one  hand  will  make 
for  his  benefit,  or  upon  the  other  to  his  detriment,  will  exer- 
cise ordinary  care  and  diligence  in  the  protection  of  his 
interests.  Moreover,  when  lack  of  such  diligence  is  charged 
in  a  breach  of  contract  or  legal  duty,  it  is  incumbent  upon 
the  plaintiff  to  establish  such  tack  by  a  preponderance  of  evi- 
dence. Under  this  contract  it  is  plain  that  it  was  to  the  great 
benefit  of  the  Southern  Pacific  Company  to  secure  patents  to 
these  lands,  as  only  upon  the  issuance  of  such  patents  did  it 
acquire  a  merchantable  title  to  them.  It  is  a  natural  presump- 
tion, therefore,  that  it  would  use  the  diligence  of  the  ordinary 
person  dealing  with  his  own  affairs  to  secure  what  was  of 
great  material  benefit  to  itself.  That  it  acted  with  dne  dili- 
gence under  the  act  of  1871  has  been  said  and  shown.  It 
further  appears  that  within  two  months  after  the  decision  of 
the  supreme  court  of  the  United  States  (U.  S.  v.  Southern 
Pac.  R  Co.,  146  U.  S.  570,  in  Sup.  Ct  152,  36  L.  Ed.  1091) 
it  made  application  for  patents  to  these  same  lands  under  the 
act  of  1866.  As  has  been  said,  it  is  charged  by  respondent 
with  negligence  in  not  having  done  so  earlier.  The  complete 
answer  is  disclosed  by  the  facts  of  the  case.  It  mattered  not 
to  either  plaintiff  or  defendant  whether  it  obtained  patent  to 
these  lands  under  the  act  of  1866  or  under  the  act  of  1871,  pro- 
vided only  that  the  patent  was  secured.  Applications  for 
patents  under  the  act  of  1871  had  been  made  and  approved. 
The  defendant  was  justified  in  resting  apon  this  judgment  of 
the  land  department  in  its  favor  until  that  judgment  was  dis- 
turbed or  overthrown  by  the  supreme  court  of  the  United 
States  in  the  decision  cited  supra.  Immediately  thereafter, 
as  has  been  said,  it  made  application  for  patent  under  the 
earlier  act.  Why  it  had  not  done  so  before  is  shown  without 
dispute  by  the  evidence.  The  testimony  of  defendant's  land 
agent  is  that  the  withdrawals  made  by  the  land  department  of 
the  United  States  of  the  Southern  Pacific  Railroad  Company's 
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grant  under  the  act  of  1871  covered  at  the  point  of  intersec- 
tion the  withdrawal  theretofore  made  for  the  same  company 
under  the  act  of  1866.  Notwithstanding  the  fact  that  the 
commissioners  duly  appointed  had  made  their  favorable  report 
npon  that  portion  of  the  main  line  constructed  from  Mojave 
to  Needles,  for  some  reason  neither  the  secretary  of  the 
interior  nor  the  president  of  the  United  States  approved  the 
commissioners'  report,  and  experience  showed  that  it  was 
useless  to  apply  for  patents  to  the  land  of  that  section  of  the 
road,  because  the  applications  would  not  be  approved  while 
the  commissioners'  reports  remained  unapproved;  that  in  fact 
prior  to  the  date  of  its  contract  he  had  applied  for  patents  to 
584,686  acres,  and  after  that  date  and  before  May  20,  1900,  he 
had  also  made  application  for  patents  for  079,135  acres  of 
land,  for  which  he  had  paid  the  United  States  the  sum  of 
$70,000  for  costs  of  patenting.  Yet  his  applications  had  not 
been  approved,  and  patents  for  only  2,700  acres  had  been 
issued;  that  he  was  advised  by  the  Washington  attorneys  of 
the  company  that  it  was  useless  to  make  further  applications 
for  lands  of  the  main  line  grant  between  Mojave  and  Needles, 
as  they  would  not  be  approved;  that,  as  the  company's  land 
purchasers  were  becoming  anxious  for  patents,  he  had  applied 
for  patents  under  the  branch  line  grant  of  1871  for  lands 
within  limits  common  to  both  branch  line  and  main  line 
grants,  thinking  it  immaterial,  so  long  as  the  patents  issued, 
under  which  grant  they  might  be  given;  that  only  in  1891  bad 
be  been  informed  by  his  Washington  attorneys  that  the  land 
officers  of  the  United  States  had  at  last  concluded  to  issue 
patents  to  these  main  line  lands,  and  thereupon  he  promptly 
resumed  the  selection  of  such  lands  for  patents  under  that 
Brant.  Finally,  the  commissioners'  reports  in  favor  of  the 
acceptance  of  the  main  line  road  from  Mojave  to  Needles, 
-which  bad  all  been  filed  with  the  secretary  of  the  interior 
prior  to  the  year  1885,  were  not  approved  by  either  the  presi- 
dent of  the  United  States  or  the  secretary  of  the  interior  until 
September  8,  1897.  Further  explanation  and  corroboration 
will  be  found  in  the  letter  of  Secretary  Bliss  of  September  8, 
1897  (R.  R.  Grant—Acceptance  of  Constructed  Road— In  re 
Southern  Pac.  R.  Co.,  25  Land  Dec.  Dept.  Int.  223),  in  which 
it  is  shown  that  the  approvals  were  withheld  because  of  the 
protests  of  the  Atlantic  &  Pacific  Company  against  the  issuance 
of  the  patents.  The  letter  reviews  the  history  of  the  grants 
and  the  controversy  which  had  arisen  over  them,  and  con- 
cludes, finally,  with  his  expressed  determination  "to  accept 
the  report,  and  approve  roads  as  constructed."  Thus  the 
defendant  was  not  only  justified  in  relying  on  the  approval  of 
its  application  for  patents  under  the  act  of  1S71,  but  it  is 
shown  by  the  government  officers  themselves,  and  by  the 
record  of  its  rejected  applications  for  patents  made  under  the 
act  of  1866,  that  any  earlier  applications  for  patents  under 
that  grant  than  the  ones  which  the  company  actually  made 
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the  plaintiff.  This  action  was  then  brought  to  recover  for  the 
trespass. 

On  the  trial  of  the  cause  the  learned  judge  submitted 
to  the  jury,  as  the  controlling  question  in  the  case, 
whether  the  strip  of  land  in  dispute  was  a  part  of  the  defend- 
ant company's  right  of  way,  as  set  forth  in  the  description 
filed  in  the  condemnation  proceedings ;  and  instructed  the  jury 
that,  if  it  was,  the  olaintiff  could  not  recover,  but,  if  it  was 
not,  and  was  the  plaintiff's  land,  he  could  recover  for  the 
damages  sustained.  This  was  a  correct  statement  of  the 
issne,  and  its  determination  involved  the  actual  location  on 
the  ground  of  the  defendant's  right  of  way  acquired  by  the 
condemnation  proceedings.  This  was  a  strip  of  land  8o  feet 
in  width,  extending  along  and  adjacent  to  the  southern  line  of 
the  plaintiff's  property.  The  extent  of  the  appropriation  was 
therefore  defined  by  these  proceedings,  and  its  original  loca- 
tion upon  the  ground  was,  under  the  evidence  in  the  case,  for 
the  determination  of  the  jury.  The  plaintiff's  deed  showed 
that  the  southern  boundary  of  his  lot  was  the  northern  line  of 
the  Pittsburg,  Ft.  Wayne  &  Chicago  Railway,  the  defend- 
ant's predecessor.  The  southern  line  of  the  adjoining  prop- 
erty, over  which  the  plaintiff  claims  a  private  way,  is  also 
the  northern  line  of  the  railway.  The  plaintiff  introduced 
evidence  to  prove  that  be  and  his  predecessors  in  title  had 
occupied  and  used  as  their  property  the  land  in  dispute  for 
35  or  40  years.  According  to  this  testimony,  a  stone  wall  was 
built  on  the  north  side  of  the  disputed  strip  of  ground  by  the 
owners  of  the  adjacent  land  about  the  year  1870,  and  that  for 
some  years  prior  to  that  date  a  fence  stood  on  the  sooth  or 
railroad  side  of  the  land,  erected  by  the  defendant  company. 
The  strip  between  the  wall  and  fence  is  the  land  in  dispute. 
and  the  plaintiff's  testimony  tended  to  show  that  the  plaintiff 
and  his  predecessors  in  title  had  used  it  as  a  way  of  ingress 
to  and  egress  from  his  land  for  about  30  years.  It  appears 
that  the  defendant  never  occupied  this  land  until  1890,  when 
it  constructed  its  fourth  track  upon  it. 

The  plaintiff  called  in  rebuttal  J.  J.  Henderson,  a  sur- 
veyor, who  tried  to  locate  upon  the  ground  the  defendant's 
right  of  way  acccording  to  the  description  in  the  appropriation 
proceedings.  From  his  survey  he  made  a  plan  of  the 
premises,  the  admission  of  which  in  evidence  is  the  subject 
of  the  second  assignment  of  error.  He  testified  that  he  could 
not  locate  the  right  of  way  on' the  ground  from  the  two  appro- 
priation plats  filed  with  the  description.  In  making  bis  survey 
he  commenced  at  the  point  of  intersection  of  the  center  line 
with  the  property  lines  named  in  the  description,  which  he 
claimed  to  be  well  denned  on  the  ground,  and  followed  the 
courses  and  distances  on  the  appropriation  plats.  He  says 
that  according  to  his  survey  the  present  location  of  the  tracks 
is  from  65  to  200  feet  north  of  the  original  appropriation. 
He  further  testified  that  the  center  line  between  the  tracks 
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Sap.  Ct.  Rep.  18.  It  was  brought  to  quiet  the  title  of  the 
government  to  some  700,000  acres  of  land  within  the  limits  of 
the  forfeited  grant  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany, and  claimed  by  the  defendants  under  certain  junior 
grants  to  the  Southern  Pacific  Railroad  Company.  The  decree 
in  the  circuit  court  quieted,  as  against  the  Southern  Pacific 
Company,  the  title  of  the  government  to  all  the  lands.  The 
other  defendants  asserted  title  or  claimed  rights  to  certain 
portions  of  the  land  by  virtue  of  conveyances  from  or  contracts 
with  the  Southern  Pacific  Company,  and  the  decree  provided: 
""Nor  shall  this  decree  in  anywise  affect  any  rights  which  the 
defendants,  or  any  of  them,  other  than  the  said  Southern 
Pacific  Railroad  Company,  now  have  or  may  hereafter  acquire 
in,  to,  or  respecting  any  of  the  lands  hereinbefore  described,  in 
virtue  of  the  act  of  Congress  entitled  'An  Act  to  Provide  for 
the  Adjustment  of  Land  Giants  Made  by  Congress  to  Aid  in 
the  Construction  of  Railroads  and  for  the  Forfeiture  of 
Unearned  Lauds  and  for  Other  Purposes,' approved  March 
3.  1887." 

This  decree  was  affirmed  by  this  court  so  far  as  the  Southern 
Pacific  Company  as  well  as  the  trustees  in  its  mortgage  were 
concerned,  the  court  saying,  in  reference  to  that  portion  of 
the  decree  just  quoted  (p.  65,  L.  Ed.  p.  382,  Sup.  Ct.  Rep.  p. 
34): 

"Instead  of  leaving  undetermined  the  matters  in  dispute 
between  the  United  States  and  the  defendants  other  than  the 
Southern  Pacific  Railroad  Company,  the  circuit  court  should 
have  determined,  by  its  final  decree,  what  rights  those  defend- 
ants have  by  virtue  of  the  above  act  of  March  3,  1887  (24  Stat, 
at  L  556,  chap.  376),  in  the  lands  or  any  of  them  now  in  dis- 
pute and  claimed  by  the  United  States.  The  effect  of  the 
decree  is  to  leave  undetermined  the  question  whether  the 
defendants  who  claim  under  the  Southern  Pacific  Railroad 
Company  are  protected  by  that  or  any  other  act  of  Congress. 
The  government  was  entitled  to  a  decree  quieting  its  title  to 
all  the  lands  described  in  its  pleadings,  except  those,  if  any, 
that  are  protected,  in  the  hands  of  claimants,  by  acts  of  Con- 
gress. United  States  v.  Winona  &  St.  P.  R.  Co.,  165  U.  S. 
463.  41  L.  Ed.  789,  17  Sup.  Ct.  Rep.  368;  Winona  &  St.  P. 
R  Co.  v.  United  States,  165  U.  S.  483.  41  L.  Ed.  798,  17 
Sup.  Ct.  Rep.  381.  But  as  the  government  has  not  appealed, 
the  decree  cannot  be  reversed  for  the  error  of  the  circuit  court 
in  not  finally  disposing  of  the  issues  between  the  United  States 
and  the  individual  defendants  who  claim  under  the  Southern 
Pacific  Railroad  Company. 

"The  result  is  that  the  decree  must  be  affirmed  in  all 
respects  as  to  the  Southern  Pacific  Railroad  Company,  as  well 
as  to  the  trustees  in  the  mortgage  executed  by  that  company, 
and  affirmed  also  as  to  the  other  defendants,  subject,  how- 
ever, to  the  right  of  the  government  to  proceed  in  the  cir- 
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determine  the  credibility  of  the  witnesses  and  the  accuracy  of 
the  results  of  their  work.  This  and  the  other  testimony  was 
sufficient  to  authorize  the  submission  of  the  case  on  the  vital 
and  controlling  question  involved  in  it. 

The  first  assignment  alleges  error  by  the  court  in  admitting 
in  evidence  the  agreement  between  Mueller  and  Venn,  the 
plaintiff's  predecessor  in  title,  which  granted  to  Venn  a  pas- 
sage over  Mueller's  land  along  the  defendant's  right  of  way. 
This  was  clearly  competent  as  tending  to  establish  the  plain- 
tiff's title  to  this  part  of  the  land  in  dispute,  and  his  right  to 
recover  for  the  trespass  upon  it,  provided  the  land  was  not  a 
part  of  the  defendant's  right  of  way.  In  that  event,  as  dis- 
tinctly said  in  the  judge's  charge,  the  agreement  would  not 
aid  the  plaintiff  in  establishing  his  title  to  the  easement  But 
without  this  and  other  evidence  showing  title  to  this  strip  of 
land,  the  plaintiff  could  not,  as  against  the  defendant,  recover, 
even  if  the  disputed  land  was  not  within  the  limits  of  the 
company's  appropriation. 

The  second  assignment  relates  to  the  action  of  the  court  in 
admitting  in  evidence  Exhibit  No.  7,  which  was  a  plan  made 
from  his  notes  of  survey  by  the  witness  Henderson,  showing 
the  appropriation  by  the  company  and  the  present  location  of 
the  tracks.  The  objection  that  it  was  incompetent  because 
"based  upon  vague,  indefinite,  and  insufficient  data"  is 
answered  by  saying  that  the  accuracy  of  the  data  and  of  the 
plans,  like  the  credibility  of  the  witness  who  made  it,  was 
for  the  jury.  It  was  the  result  of  the  engineer's  work,  show- 
ing what  he  had  testified  to  on  the  stand,  and  was,  we  think, 
clearly  competent. 

The  third  and  fourth  assignments  allege  error  in  portions 
of  the  charge  therein  recited.  We  have  referred  to  the  testi- 
mony produced  at  the  trial,  and  have  held  that  it  was  suffi- 
cient to  go  to  the  jury  on  the  issues  raised  in  the  case.  The 
parts  of  the  charge  therein  claimed  to  be  objectionable  direct 
the  attention  of  the  jury  to  the  issues  and  to  the  testimony 
produced  in  support  of  them.  If,  as  the  defendant  argues, 
apparently  in  support  of  these  assignments,  the  court  below 
should  have  withdrawn  from  the  consideration  of  the  jury  the 
question  of  title  to  the  land  in  dispute,  then  its  counsel  should 
have  presented  to  the  court  a  prayer  to  that  effect.  These 
assignments  do  not  raise  that  question.  We  think  they  are 
without  merit 

This  case  was  tried  as  if  the  land  in  question  bad  been 
taken  under  the  right  of  eminent  domain.  In  many  respects 
it  is  similar  to  Railroad  Co.  v.  Obert,  ioq  Pa.  193,  1  Atl.  398. 
That  was  a  proceeding  by  the  plaintiff  to  assess  damages  for 
land  taken  for  an  additional  track,  the  defendant  company 
and  another  party  claiming  title  to  the  strip.  The  company 
claimed  under  a  deed  which  conveyed  to  it  all  the  land  npon 
which  the  "railroad  is  located  and  about  to  be  constructed." 
The  plaintiff  also  claimed  through  the  same  party  a  tract  of 
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land  lying  east  of  the  railroad,  the  western  line  of  which  was 
described  as  "along  the  eastern  bank  of  the  railroad."  There 
were  no  monuments  on  the  ground  marking  the  company's 
original  location,  and  no  draft  was  produced  at  the  trial  show- 
ing the  original  appropriation.  The  question  in  the  case  is 
stated  by  Clark,  J.,  delivering  the  opinion,  as  follows:  "What 
land,  then,  did  the  company  at  the  time  and  In  this  particular 
place  appropriate  and  actually  embrace  in  the  location  ?  This 
was  the  substantial  inquiry  in  the*  cause,  and  was  one  for  the 
consideration  of  the  jury,  to  be  determined  under  all  the 
evidence  in  the  case."  As  to  the  proof  required  by  the  par- 
ties, and  upon  whom  the  burden  rests,  it  is  said:  "The 
claimant  of  compensation  must  aver  and  prove  bis  title,  but 
proof  of  possession  by  actual  occupancy,  under  a  claim  of 
title,  for  thirty  or  forty  years,  as  in  this  case,  in  a  proceeding 
to  assess  damages,  would  certainly  be  prima  facie  evidence 
of  title.  Assuming  that  a  railroad  is,  in  a  qualified  sense,  a 
public  highway,  held  under  the  commonwealth's  right  of 
eminent  domain  under  the  charter,  and  that  title  to  the  lands, 
covered  by  the  location  as  against  the  company  could  not  be 
acquired  by  adverse  possession,  the  exhibition  of  such  a  prima 
facie  right  devolved  upon  the  company  the  burden  of  proof 
that  the  lands  in  question  were  embraced  in  that  location. 
Until  that  fact  did  appear,  the  principle  of  law  invoked  could 
have  no  application  to  the  case." 

The  case  -was  properly  tried  in  the  court  below,  and  the 
judgment  is  affirmed. 

Wilson  v.  Southern  Pac.  R  Co. 

(Supreme  Court  of  California,  Jan.  *o,  tgoi.) 

[67  Pac.  Kep.  688.} 

Government  Grants — Diligence  in  Procuring  Patents. 

Where  a  railroad  company  contracted  to  use  ordinary  diligence  to 
secure  a  patent  to  certain  lands  embraced  in  two  different  grants  from 
the  United  States,  and  within  two  months  after  execution  of  the  con- 
tract made  application  for  patents  under  one  of  the  grants,  its  action  as 
to  its  claim  under  the  one  grant  was  reasonably  diligent. 


The  Sonthern  Pacific  Railway  Company  contracted  to  use  ordinary 
diligence  to  obtain  a  patent  to  lands  embraced  in  a  grant  made  in 
1866  to  both  the  Sonthern  Pacific  and  the  Atlantic  &  Pacific  Railroad 
Companies.  In  1871  the  same  land  was  embraced  in  a  further  grant  to 
the  Southern  Pacific  Company  for  the  construction  of  a  branch  road. 
On  application  for  patents  by  the  Southern  Pacific  Company  under  the 
grant  to  the  branch  line,  which  was  approved,  the  Atlantic  A  Pacific 
Company  protested,  and  it  was  held  that  the  rights  of  the  Atlantic  A 
Pacific  Company  in  the  grant  to  it  had  vested  at  the  time  of  the  grant 
Of  1871,  so  that  the  Sonthern  Pacific  Company  took  nothing  by  such 
grant,  and  on  the  forfeiture  of  such  grant  in  1886  the  land  reverted  to 
the  United  States,  bnt  there  was  no  adjudication  of  the  rights  of  the 
Pacific  Company  under  the  grant  of  1866.  Within  two  months  after 
this  decision  the  Southern  Pacific  Company  made  application  forpatent 
under  the  grant  of  1866.    Their  attorneys  had  advised  that  it  was  use- 
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accumulation  of  water  away  in  times  of  heavy  rains,  etc.; 
that,  as  a  consequence  of  such  obstruction,  and  insufficient 
size  of  the  culvert  and  the  ditch  or  drain  constructed  by  the 
city  to  gather  and  carry  away  the  surface  water,  the  water 
backed  up  and  overflowed  appellant's  property,  resulting  in 
the  damage  complained  of. 

It  is  clear  from  the  averments  of  the  complaint  that  had  it 
not  been  for  the  embankment,  and  insufficient  size  of  the 
culvert,  do  injury  would  have  resulted  to  appellant  It  is 
urged  by  counsel  for  appellees  that  this  is  one  of  the  instances 
known  to  the  law  where  there  is  no  commensurate  remedy 
for  the  injury.  The  power  of  the  city  to  grant  an  easement 
to  the  railroad  company  to  construct  an  embankment  and 
lay  its  track  in  the  street  is  unquestioned  by  appellant,  but  it 
is  urged  that  the  law  makes  ample  provision  for  the  redress 
of  any  wrong  resulting  therefrom.  Counsel  for  appellees  base 
their  argument,  and  maintain  that  there  is  no  liability  shown 
by  the  complaint,  upon  two  propositions:  (i)  The  statute 
of  limitations;  and  (3)  rights  acquired  by  prescription. 
These  may  properly  be  considered  together. 

It  is  contended  by  appellees  that  the  right  of  action  was 
barred  by  prescription,  upon  the  theory  that  the  right  accrued 
at  the  time  the  embankment  and  culvert  were  constructed, 
and  not  at  the  time  of  the  overflow  and  resulting  injury.  The 
authorities  do  not  sustain  this  contention,  and  it  is  not  in 
harmony  with  correct  principles.  In  Sherlock  v.  Railway 
Co.,  115  Ind.  38,  17  N.  E.  171,  Zollars,  J.,  quotes  approvingly 
from  1  Redf.  R.  R,  p.  595.  as  follows:  "The  general  rule  in 
regard  to  the  time  of  the  accruing  of  the  action  is  that,  when 
the  act  or  omission  causes  direct  and  immediate  injury,  the 
action  accrues  from  the  time  of  the  doing  of  the  act,  but 
where  the  act  is  injurious  only  in  its  consequences,  as  by 
undermining  a  house  or  wall,  or  causing  water  to  flow  back 
at  certain  seasons  of  high  tide  or  high  water,  the  cause  of 
action  accrues  only  from  the  time  of  the  consequential  injury." 
In  that  case  the  question  was  squarely  presented  whether  the 
cause  of  action  accrued  at  the  time  a  certain  bridge  was  con- 
structed over  a  water  course,  or  at  the  time  the  injury  was 
caused  by  the  overflow,  and  upon  that  question  the  court  said : 
"As  regards  the  limitation  of  time  for  bringing  the  action,  we 
think  that  the  plaintiff  was  properly  entitled  to  succeed,  both 
on  the  second  and  fourth  pleas,  for  the  cause  of  action  first 
arose  when  the  damage  was  suffered ;  there  being  no  complete 
cause  of  action  till  the  damage  was  sustained.  The  defend- 
ant was  guilty  of  no  illegal  act  that  could  have  been  com- 
plained of  as  a  trespass,  and  until  it  proved  to  be  injurious 
there  was  no  right  to  sue."  In  that  case  it  was  also  con- 
tended by  the  railroad  company  that,  having  maintained  the 
bridge  for  20  years,  it  had  the  right  to  continue  to  maintain 
it  as  it  was,  although  it  caused  adjoining  lands  to  overflow. 
There  the  bridge  was  on  the  land  of  the  railroad  company, 
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and  the  rights  of  the  plaintiff  could  in  no  way  be  invaded  by 
its  maintenance  until  be  in  some  way  suffered  an  injury  on 
account  thereof.  The  court  disposed  of  the  proposition  in 
the  following  language:  "Until  a  person's  rights  are  invaded, 
they  cannot  be  destroyed  or  transferred  to  another  by  pre- 
scription. Time — in  this  state,  twenty  years — is  an  essential 
element  in  the  establishment  of  a  prescriptive  right,  and,  in  a 
case  like  this,  begins  to  ran  only  from  the  date  at  which  a 
cause  of  action  accrues  in  favor  of  the  party  against  whom  the 
right  is  asserted.  As  we  have  seen,  in  this  case  no  canse .  of 
action  accrued  to  appellant  by  reason  of  the  negligent  con- 
struction of  the  bridge  until  the  overflow  of  his  land  in  1883, 
— much  less  than  twenty  years  ago. "  In  the  same  case  the 
court  quoted  with  approval  from  Wood  on  the  Law  of  Nui- 
sances (section  708)  as  follows:  "There  is  a  distinction  be- 
tween a  prescriptive  right  to  do  some  act  upon  one's  own 
premises  that  operates  injuriously  to  another,  and  a  right  to 
do  some  act  upon  another's  premises.  In  the  latter  case  each 
act  of  user,  before  the  user  ripens  into  a  right,  is  a  trespass, 
for  which  an  action  may  be  maintained  at  any  time,  while  in 
the  former  no  action  can  be  maintained  until  some  right  has 
been  invaded.  In  the  one  case  there  is  an  actual  invasion  of 
the  property  itself,  while  in  the  other  there  is  a  mere  invasion 
of  some  right.  •  *  *  The  rule  ia  *  *  *  that,  to  con- 
stitute an  adverse  user  requisite  to  sustain  the  right,  it  must 
be  shown  that  the  user  had  actually  invaded  the  right  of  the 
person  against  whom  the  claim  is  made,  in  reference  to  the 
particular  matter  which  is  the  subject  of  the  complaint,  and 
that  the  user  during  the  entire  statutory  period,  and  the  in- 
vasion of  the  right,  had  produced  an  injury  equal  to  and  of 
the  character  complained  of,  and  of  such  character  and  to  such 
an  extent  that  at  any  time  during  that  period  an  action  might 
have  been  maintained."  In  the  case  we  are  considering,  the 
railroad  company  did  not  construct  its  embankment  and 
culvert  upon  its  own  premises,  but  upon  a  public  highway, 
to  which  the  city  granted  it  an  easement  for  that  purpose. 
By  that  act,  if  appellant  was  injured,  it  was  such  injury  as 
the  public  in  general  suffered,  and  for  which  he  had  no  remedy. 
The  complaint  does  not  locate  appellant's  property,  and  it 
may  not  have  been  on  Ninth  street,  or  immediately  con- 
tiguous thereto.  The  injury  that  resulted  to  him  did  not 
accrue  until  the  water  was  backed  onto  bis  premises  by  rea- 
son of  the  embankment  and  insufficient  culvert,  and  until  such 
injury  accrued  to  his  property  he  had  no  right  of  action. 

The  complaint  avers  that  the  culvert  was  constructed  at  the 
intersection  of  Ninth  street  and  an  alley,  and  that  on  many 
previous  occasions  water  had  backed  up  and  onto  surrounding 
property,  causing  injury,  etc.  This  reference  in  the  complaint 
to  the  location  of  the  alley,  and  previous  damage  done  by 
an  accumulation  of  water,  is  to  show  that  the  nuisance  com- 
plained of  is  a  public  one.     An  alley  is  a  highway.     Elliott, 
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Roads  &  S.  §§  i,  24.  Any  unauthorized  obstruction  which 
necessarily  impedes  or  incommodes  the  lawful  use  of  a  high- 
way is  a  cnblic  nuisance  at  common  law.  Id.  p.  477;  Yates 
v.  Town  of  Warrentown,  84  Va.  337,  4  S.  E.  818,  10  Am.  St. 
Rep.  860;  Callanan  v.  Gilman,  107  N.  Y.  366,  14  N.  E.  364,  1 
Am.  St.  Rep.  831;  State  v.  Merrit,  35  Conn.  314.  The  com- 
plaint avers  that  the  culvert  was  insufficient  in  size  to  carry 
off  the  water,  and  from  time  to  time  caused  overflow  of  the 
streets,  alleys,  and  avenues.  These  facts  show  that  such 
injurious  results  constitute  a  public  nuisance.  The  demurrer 
admits  the  truth  of  all  facts  well  pleaded,  and  it  is  clear, 
therefore,  that  the  railway  company's  claim  that  it  is  not 
liable  rests  either  in  prescription,  or  in  adverse  possession  for 
over  20  years.  If  it  rests  in  prescription,  the  theory  that 
adverse  possession  of  a  public  highway  creates  a  right  or  title 
carries  with  it  its  own  refutation.  So  if  the  right  to  maintain 
this  negligently  constructed  and  insufficient  culvert  can  be 
claimed  as  a  prescriptive  rieht,  by  user  for  over  20  years,  it 
must  be  such  as  results  from  a  private  nuisance.  Bnt  it  is 
not  a  private,  but  a  public,  nuisance,  and  the  right  to  main- 
tain a  public  nuisance  cannot  be  acquired  by  prescription. 
Pettis  v.  Johnson,  56  Ind.  139;  Sherlock  v.  Railway  Co., 
supra.  In  Pettis  v.  Johnson,  supra,  it  was  held  that  a  city 
has  no  power  to  authorize  obstructions  in  highways,  which, 
when  constructed,  will  permanently  interfere  with  the  enjoy- 
ment of  the  rights  either  of  the  public  or  a  private  person. 
When,  therefore,  the  railroad  company  took  the  franchise  or 
easement  granted  to  it  by  the  city,  it  took  it  subject  to  the 
limitation  which  the  law  placed  upon  it, — that  it  would  not 
construct  or  maintain  anything  which  would  permanently 
interfere  with  the  rights  of  private  persons,  or  would  result  to 
their  injury.  Also  it  took  it  with  the  express  limitations  con- 
tained in  the  ordinance, — to  construct  and  maintain  sufficient 
culverts  to  carry  off  the  water.  As  between  the  city  and  rail- 
way company,  on  the  one  hand,  and  appellant,  on  the  other, 
he  had  a  right,  in  common  with  all  citizens  and  the  public, 
to  have  the  public  streets  and  alleys  of  the  city  free  from 
overflow  of  water;  the  right  to  be  protected  from  the 
accumulation  of  drainage  and  surface  water  upon  his  premises, 
caused  by  the  appellees;  the  right  to  be  protected  from  hav- 
ing water  backed  upon  his  premises  by  reason  of  a  permanent 
obstruction  such  as  is  shown  by  the  complaint;  and  the  right 
to  the  continuous  surface  drainage,  which  naturally  was 
toward  Ninth  street,  and  in  the  event  such  water  was  deflected 
by  the  city,  and  such  deflection  caused  an  accumulation  of 
water  at  any  point  more  than  would  otherwise  flow  there,  to 
have  the  city  and  those  charged  with  making  and  maintaining 
culverts  to  carry  off  the  water  construct  the  same  in  sufficient 
numbers  and  of  sufficient  capacity  to  carry  off  and  discharge 
the  water  so  gathered.  In  this  case  it  is  averred  that  the  city 
caused  a  ditch  or  drain  to  be  constructed,  leading  to  the 
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culvert.  This  would  necessarily  collect  and  carry  to  that  point 
a  greater  volume  of  water  than  would  otherwise  have  gathered 
there,  and,  the  culvert  being  of  insufficient  size  to  discharge 
it,  the  necessary  result  was  that  it  backed  up.  If  surface 
water  is  collected  in  gutters,  and  made  to  flow  to  the  mouth 
of  a  sewer,  where,  by  the  insufficiency  of  the  sewer,  it 
accumulates  in  large  quantities,  and  then  flows  back  upon 
private  property,  the  municipality  must  respond  in  damages. 
Hitchins  v.  Mayor,  etc.,  68  Md.  ioo,  n  AtL  826,  6"  Am.  St. 
Rep.  422;  City  of  Dixon  v.  Baker,  65  111.  518,  16  Am.  Rep. 
591.  The  accumulation  in  one  channel  of  a  large  volume  of 
water  by  the  act  of  a  city  places  upon  it  the  duty  to  see  to  it 
that  suitable  provision  is  made  for  the  escape  of  the  water 
without  injury  to  private  property,  and  if,  by  reason  of  the 
insufficiency  of  the  drain  or  other  means  provided,  the 
accumulated  waters  are  cast  upon  private  property  to  its 
injury,  the  municipality  will  be  liable.  Weis  v.  City  of 
Madison,  75  Ind.  253,  39  Am.  Rep.  135;  City  of  Indianapolis 
v.  Lawyer,  38  Ind.  348;  City  of  Evansville  v.  Decker,  84  Ind. 
327,  43  Am.  Rep.  86;  City  of  Crawfordsville  v.  Bond,  96  Ind. 
236;  Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204.  In  this  instance 
the  city  collected  the  surface  water  by  means  of  an  artificial 
ditch,  and  carried  it  to  a  point  where  the  means  of  escape 
provided  were  insufficient  to  carry  it  off.  It  is  certainly  the 
same  in  principle  as  to  conduct,  by  means  of  a  ditch  or  gutter, 
water  to  a  sewer  of  insufficient  capacity  to  receive  and  con- 
duct it  away.  If,  in  constructing  the  culvert,  it  was  merely 
an  error  of  judgment,  in  not  making  it  large  enough,  or  in 
not  constructing  a  sufficient  number  of  culverts,  still  the 
appellees  could  not  escape  liability  on  account  of  error  of  judg- 
ment. This  is  squarely  held  in  City  of  Indianapolis  v.  Huffer, 
lo  Ind.  235.  Before  the  construction  of  the  bank  and  culvert 
by  the  railroad  company,  there  were  25  blocks  of  adjacent 
territory  with  the  natural  drainage  toward  and  over  Ninth 
street.  The  means  used  to  cause  the  water  to  flow  as  it  did 
were  artificial, — the  bank  and  the  ditch  or  drain.  In  City  of 
New  Albany  v.  Ray,  3  Ind.  App.  321,  29  N.  E.  611,  it  was 
said:  "Where  a  city  by  artificial  means  collects  a  body  of 
water,  it  must  use  reasonable  care  to  provide  an  adequate 
outlet  therefor;  and  if  it  fails  to  do  this,  and  an  injury  results 
to  private  property  in  consequence  thereof,  the  city  is  liable 
for  damages."  In  Town  of  Monticello  v.  Fox,  3  Ind.  App. 
488,  28  N.  E.  1025,  it  was  said:  "A  municipal  corporation 
is  not  exempt  from  liability  for  damages  accruing  through  its 
failure  to  provide  means  of  drainage,  where  a  necessity  for 
the  drainage  has  been  created  by  the  act  of  the  corporation. 
Where  by  a  system  of  drainage  a  great  body  of  water  has 
been  conducted  to  a  place,  and  caused  to  accumulate  there, 
the  corporation  is  liable  for  failure  to  provide  a  way  of  escape 
for  the  water,  so  that  it  will  not  damage  adjoining  private 
property."    The  point  clearly  decided  by  these  cases  is  that 
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it  is  the  duty  of  a  city,  where  it  causes  water  to  be  collected, 
to  furnish  a  sufficient  outlet  for  its  escape,  and  if  it  fails  to  do 
so,  and  injury  results,  it  is  liable  for  damages  occasioned 
See,  also.  City  of  Valparaiso  v.  Ramsey,  n  Ind.  App.  215, 
38  N.  E.  875;  Martin  v.  City  of  Brooklyn  (Snp.)  52  N.  Y. 
Srjpp.  1086.  In  the  case  of  City  of  New  Albany  v.  Lines,  21 
Ind.  App.  380,  51  N.  E.  346,  it  was  held  that  a  municipal  cor- 
poration cannot,  without  liability,  divert  surface  water  from 
its  natural  courses  by  an  artificial  channel,  and  thereby  cause 
it  to  flow  upon  adjacent  property.-  It  was  further  held  that 
it  is  the  duty  of  a  city  to  provide  reasonably  sufficient  means 
of  escape  for  the  surface  water,  for  the  escape  of  which  it  has 
created  the  necessity,  and  that  a  failure  to  perform  that  duty 
will  give  a  right  to  successive  actions  for  recurring  injuries 
to  an  adjacent  owner  of  real  estate. 

The  complaint  before  us  shows  that  the  city  of  Jeffersou- 
ville  granted  by  ordinance  the  right  of  the  railroad  company 
to  construct  and  maintain  along  and  upon  one  of  its  streets  an 
embankment  upon  which  to  lay  its  track.  A  condition  im- 
posed upon  the  railroad  company  by  the  grant  was  to  con- 
struct and  maintain  culverts  of  sufficient  size  and  number  to 
carry  away  the  accumulation  of  water.  This  it  failed  to  do. 
The  city  constructed  a  ditch  or  drain  leading  to  the  single 
culvert  through  the  bank,  and  under  the  track.  The  natural 
result  of  such  drain  was  to  collect  the  surface  water  within  its 
channel,  and  conduct  it  therein  to  the  point  of  outlet, — the 
culvert.  This  must  necessarily  result  in  an  accumulation  of 
water  at  that  point,  and,  if  the  outlet  was  insufficient  in  size 
to  carry  it  away,  then  the  water  would  back  up  and  overflow 
adjacent  property.  This  is  what  occurred,  and  injury  resulted 
to  appellant's  property.  The  combined  acts  of  appellees  were 
responsible  for  such  injury,  and,  under  the  authorities,  they 
are  jointly  liable. 

Judgment  reversed,  and  the  court  below  is  directed  to  over- 
rule the  demurrers  to  the  complaint. 


Priest  v.  Boston  &  M.  R.  R. 

{Supreme  Court  of New  Hampshire,  Rockingham,  Dee.  3,  igor.) 

[51  Atl.  Rep.  667.] 

Overflow  of  Swamp  Caused  by  Construction  of  Side  Track— Reasonable 
Use  of  Property.* 
Where  the  overflow  of  a  swamp  on  adjacent  lands  cannot  reasonably  be 
foreseen,  by  the  construction  of  a  sidetrack  by  a  railroad  company  with- 
out a  ditch  in  connection  therewith,  the  company,  if  the  side  track  is  a 

*As  to  the  liability  of  a  railroad  company  for  injuring  property  by 
causing  overflow  of  surface  water,  see  preceding'  case,  and  foot-note- 
As  to  the  company's  liability  where  such  injury  is  caused  by  the  ob- 
struction of  a  water  course,  see  8  Rap.  St  Mack's  Dig.  171  et  seq.;  Chi- 
cago, etc.,  R.  Co.  v.  Andreeseu  (Neb.),  22  Am.  St  Bag.  R.  Cas.,  N.  S., 
536. 
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The  question  whether  the  railroad  company  should  have  foreseen  the 
injury  which  resulted  from  the  construction  of  the  side  track  withont 
the  ditch,  and  the  question  of  the  reasonableness  of  the  use  of  the 
property,  1b  for  the  jury. 

Exceptions  from  Rockingham  county. 

Action  by  Irene  L.  Priest  against  the  Boston  &  Maine  Rail- 
road for  damages  resulting  from  an  overflow  caused  by  the 
construction  of  a  side  track.  From  a  judgment  in  favor  of  the 
defendants,  the  plaintiff  brings  exceptions.  Exceptions  over- 
ruled. 

The  plaintiff  and  defendants,  in  1890  and  before,  were  and 
still  are  owners  of  adjoining  lands.  There  was  on  the  defend- 
ants' land  a  low  place, — a  swamp  or  bog, — upon  which  there 
was  usually  more  or  less  water.  This  was  in  part  from  a 
spring  or  springs  on  this  land,  and  in  part  an  accumulation  of 
the  surface  drainage  and  percolation  through  the  earth  from 
the  plaintiff's  higher  land.  It  found  an  outlet  by  overflowing 
and  settling  away  across  other  lands  of  the  defendants,  and 
in  part  by  a  drain  running  through  the  cellar  of  an  adjacent 
store  into  a  sewer  or  culvert.  There  was  no  natural  running 
stream  or  water  course  into  or  out  of  the  swamp,  and  no 
artificial  drain  except  the  one  mentioned,  which  did  not  reach, 
the  plaintiff's  land,  and  in  which  she  had  no  interest  In 
June,  1890,  the  defendants  filled  and  graded  the  swamp  and 
adjacent  land  upon  their  premises,  and  built  a  side  track. 
By  this  means  the  water  from  the  spring  or  springs  was 
dammed  back,  the  surface  drainage  and  percolation  from  and 
through  the  plaintiff's  land  obstructed,  and  more  or  less 
water  turned  into  her  cellar,  outbuildings,  and  well.  In  April, 
1S91,  the  defendants  constructed  a  drain,  which  has  afforded 
a  sufficient  outlet  for  this  water.  If  this  had  been  opened 
when  the  side  track  was  built,  there  would  have  been  no 
trouble;  but  a  reasonably  prudent  man  would  not  then  have 
foreseen  the  injury  caused  the  plaintiff  by  the  omission  of  the 
drain.  The  defendants'  use  of  their  land  was  reasonable,  and 
there  was  no  intent  to  injure  the  plaintiff.  The  manner  in 
which  they  accomplished  their  purpose  was  also  reasonable, 
unless  they  ought,  as  a  matter  of  law,  to  have  foreseen  when 
they  built  their  side  track  the  necessity  for  the  drain  which 
was  subsequently  made.  Upon  these  facts  judgment  was 
ordered  for  the  defendants,  and  the  plaintiff  excepted. 

G.  K.  &  B.  T.  Bartlett,  for  plaintiff. 

Frink  &  Marvin,  for  defendants. 

PARSONS,  J.  In  the  first  count  in  her  writ,  which  has 
been  made  a  part  of  the  case,  the  plaintiff  alleges  the  obstruc- 
tion by  the  defendants  of  a  certain  drain  appurtenant  to  her 
estate;  in  the  second,  the  obstruction  of  a  water  course. 
Upon   both  these  claims    the   referee    has    found  the  fact 
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against  the  plaintiff.  There  was  no  water  coarse,  and  the 
drain  was  not  appurtenant  to  her  estate.  The  evidence  apon 
which  these  findings  were  made  is  not  reported,  and  no  ques- 
tion as  to  its  sufficiency  as  matter  of  law  is  raised.  Whether 
the  plaintiff  should  be  permitted  to  restate  her  claim  by 
amendment  is  a  question  of  fact  which  is  not  determined  by 
this  court  In  the  absence  of  such  amendment,  the  order  of 
judgment  for  the  defendants,  apon  the  findings  of  the  referee 
negativing  the  allegations  of  fact  upon  which  the  plaintiff 
relied,  was  not  legal  error.  No  amendment  that  could  be 
made  consonant  with  the  facts  fonnd  would  avail  the  plaintiff. 
"The  owner  may  put  bis  land  or  other  property  to  any  use 
not  unlawful  which,  in  view  of  his  own  interest  and  that  of 
all  persons  affected  by  it,  is  a  reasonable  use.  For  the  con- 
sequences to  others  of  sach  use  he  is  not  responsible.  The 
question  of  reasonableness  is  a  question  of  fact."  Ladd  v. 
Brick  Co.,  68  N.  H.  185,  186,  37  Atl.  1041,  1043.  It  is  fonnd 
that  the  defendants'  use  of  their  land,  which  is  the  substance 
of  the  complaint,  was  reasonable.  If  when  the  side  track 
was  built  a  drain  had  been  pnt  in,  there  would  have  been  no 
trouble.  Whether  the  defendants  ought  to  have  foreseen  the 
injury  to  the  plaintiff  if  the  drain  were  omitted,  is  a  question 
of  fact,  considered  apon  the  general  question  whether  what 
they  did  was  reasonable.  Swett  v.  Cutts,  50  N.  H.  439,  446, 
9  Am.  Rep.  276.  As  they  could  not  reasonably  have  fore- 
seen the  injury  to  the  plaintiff  by  the  omission  of  the  drain  at 
the  time  of  building  the  side  track,  they  are  not  in  fault. 
Whether  after  the  injury  to  the  plaintiff  was  demonstrated 
they  would  be  in  fault  for  maintaining  the  side  track  without 
a  drain,  if  one  could  be  constructed,  is  a  question  of  reason- 
able use  which  need  not  be  considered,  as  the  defendants  have 
constructed  without  delay  claimed  to  be  unreasonable  a  drain 
which  has  since  carried  off  the  water.  Whether  the  water 
causing  the  trouble  was  surface  water  or  water  of  underground 
percolation,  the  defendants  are  not  liable  unless  they  have 
unreasonably  obstructed  its  course,  to  the  plaintiff's  damage. 
Flanders  v.  City  of  Franklin,  70  N.  H.  168. 47  AtL  88 ;  Bassett 
v.  Manufacturing  Co.,  43  N.  H.  573.  82  Am.  Dec  179. 

Exceptions  overruled. 

WALKER,  J.,  did  not  sit.    The  others  concurred. 


Bum  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  et  ai. 

(Supreme  Court  of  Texas,  Nov,  n,  1901.) 

[65  S.  W.  Rep.  27.] 

Railroad  Companies— Agreementi— Evidence— Operation  of  One  Road 

by  Another—  Effect  as  to  Jurisdiction— Servica  of  Procasa.* 

A  foreign  railroad  company  extended  its  road  into  the  atate  through 

*A»  to  how  service  of  process  on  a  foreign  railway  company  may  be 
made,  see  generally,  Leroy  &  C.  Val.  Air-Line  R.  Co.  v .  Sidell  (Kan.),  31 
Am.  &  Eng.  R.  Cas.,  N.  3.,  741,  and  foot-note. 
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a,  company  chartered  therein.  The  companies  then  entered  into  4 
traffic  agreement  to  establish  through  lines  connecting  all  point*  on 
both  lines  where  feasible,  and  to  operate  said  lines  aa  if  owned  by  one 
corporation.  The  foreign  company  bound  itself  to  purchase  all  the 
bonds  of  the  local  company.  The  companies  contracted  as  to  all  traffic 
which  might  be  transported  with  reasonable  directness,  over  the  road  of 
either  party,  prorating  the  rates  on  the  basis  of  mileage  covered  by  the 
traffic  in  transportation.  The  books  of  one  company  were  to  be  open  to 
inspection  of  the  other,  and  the  foreign  company  was  to  furnish  all 
equipments  for  operating  the  local  railway,  receiving  the  compensation 
usually  allowed  therefor.  The  agreement  was  for  999  years.  The  evi- 
dence showed  that  the  foreign  company  owned  the  majority  of  the  local 
company's  stocks  and  bonds  ;  that  the  officers  of  the  local  company  were 
the  general  attorney  and  other  employees  of  the  foreign  company  ;  that 
the  local  company  owned  no  rolling  stock,  and  operated  no  trains  which 
did  not  pass  beyond  the  limits  of  the  state  on  the  foreign  company's 
road ;  and  that  its  agents  and  employees  were  considered  agents  and 
employees  of  the  foreign  company  on  crossing  the  state  line:  held, 
that  the  foreign  company  was  doing  business  in  the  state  through  the 
local  company  as  its  representative,  and  liable  to  a'  suit  for  personal 
injury  sustained  in  another  state  by  a  nonresident  of  both  states  on 
service  of  process  on  the  officers  of  the  local  company. 

Certified  questions  from  court  of  civil  appeals  of  Second 
supreme  judicial  district 

Action  by  J.  D.  Bnie  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  another.  Judgment  for  defend* 
ants,  and  plaintiff  appeals.  Certified  questions  from  court  of 
civil  appeals. 

See  6%  S.  W.  627- 

Galloway  &  Templeton,  J.  H.  Harper,  and  W.  S.  Jameson, 
for  appellant. 

Jas.  A.  Graham,  J.  M.  Chambers,  N.  H.  Lassiter,  and 
Theodore  Mack,  for  appellees. 

BROWN,  J.  The  court  of  civil  appeals  for  the  Second 
supreme  judicial  district  has  submitted  to  this  court  the  fol- 
lowing statement  and  questions: 

"We  deem  it  advisable  to  present  to  your  honors  for 
adjudication,  as  provided  in  article  1043  of  the  Revised  Stat- 
utes, the  issue  of  law  raised  by  appellant's  first  assignment  of 
error  whether  or  not,  upon  the  statement  following,  the  dis- 
trict court  of  Montague  county  had  jurisdiction  to  render  a 
personal  judgment  against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  This  suit  was  brought  in  the  district 
court  of  Montague  county  by  appellant,  a  nonresident,  against 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  also 
a  nonresident,  being  a  corporation  chartered  under  the  laws 
of  Iowa  and  Illinois,  and  against  the  Chicago,  Rock  Island  & 
Texas  Railway  Company,  a  corporation  chartered  under  the 
laws  of  Texas,  to  recover  damages  resulting  to  appellant  from 
personal  injuries  received  by  him  in  the  state  of  Iowa  on  tbe 
railway  and  through  the  negligence  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  while  traveling  on  a 
drover's  pass  accompanying  a  shipment  of  live  stock  from 
Ryan,  Ind.  T.,  to  Chicago,  111.     The  Chicago,  Rock  Island  & 
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Pacific  Railway  Company,  hereinafter  styled  the  'Pacific 
Company,'  made  no  appearance  in  the  case,  and  judgment  by 
default  was  taken  against  it  upon  citations  served  npon  S.  B. 
Hovey  as  vice  president  and  acting  president,  general  super- 
intendent, and  general  manager  of  both  of  said  companies, 
and  npon  J.  D.  Gilfillin,  as  local  agent  thereof  at  Bowie,  in 
Montague  county,  Tex. ;  bat  affidavits  were  filed  by  Hovey 
and  Gilfillin  (who  were  agents  and  officers  of  the  Texas  Com- 
pany) denying  that  they  were  officers  or  agents  of  the  Pacific 
Company,  who  also  testified  to  the  same  facts,  and  upon 
final  hearing  the  court  dismissed  the  suit  as  to  the  Pacific 
Company  for  want  of  jurisdiction,  and  instructed  a  verdict  in 
favor  of  the  other  company,  from  which  judgment  this  appeal 
is  prosecuted. 

"A  notice,  as  provided  in  the  statute  for  serving  notice  on 
a  nonresident  defendant,  was  also  served  on  one  R.  L.  Heck, 
as  local  agent  at  Terrall,  Ind.  T.,  who  was  local  agent  there 
of  the  Pacific  Company,  but  who  testified  that  the  Texas 
Company  had  no  agent  there,  although  he  transacted  some  of 
its  business.  The  evidence  showed  that  the  railway  of  the 
Pacific  Company  was  built  through  Indian  Territory  to  the 
middle  of  Red  river  in  the  summer  or  fall  of  1892,  and  that 
this  line  of  railway  was  thence  extended  and  completed  to  Ft. 
Worth  in  the  early  part  of  the  succeeding  year  by  and  in  the 
name  of  the  Texas  Company,  which  had  been  chartered  for 
that  purpose,  and  thus  became  a  part  of  what  has  since  been 
known  as  the  'Rock  Island  Route' ;  the  two  companies  enter- 
ing into  an  agreement  (in  January,  1893)  for  the  operation  of 
said  line  or  lines  of  railway,  which  is  quoted  in  fall  in  the 
printed  brief  of  the  Texas  Company.  The  substance  of  the 
scope  and  purpose  of  this  agreement  is  sufficiently  given,  we 
think,  for  the  purposes  of  this  certificate,  in  the  printed  brief 
of  appellant,  from  which  we  quote  as  follows:  'The  purpose 
of  said  agreement  is  set  out  in  section  2,  art  1,  thereof,  as 
follows:  "It  is  declared  to  be  the  purpose  of  the  parties 
hereto,  by  the  execution  of  these  articles  and  the  performance 
of  the  several  covenants,  agreements,  and  premises  herein  set 
oat,  to  establish  and  operate  through  lines  of  railway,  to  con- 
nect, when  same  can  be  done  with  reasonable  directness,  all 
points  on  the  lines  of  both  of  the  parties  hereto,  treating  all 
railroads  with  which  either  party  may  have  traffic  or  mnniug 
arrangements,  or  of  which  it  shall  have  any  leasehold  interest, 
as  a  part  of  the  line  of  the  party  hereto  with  which  it  is  so 
related,  and  to  secure  the  operation  of  all  said  lines  as  to 
through  traffic  as  tbey  should  be  operated  if  all  were  owned 
by  one  corporation. "  By  section  1  of  article  2  of  said  agree- 
ment the  Pacific  Company  bound  itself  to  purchase  at  par 
value  the  bonds  of  the  Texas  Company,  not  exceeding  $20,000 
per  mile;  and  by  section  2  of  said  article  it  bound  itself  to 
deliver  to  the  Texas  Company  all  west-bound  through  traffic 
which  it  should  receive  for  transportation  to  any  point  which 
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could  be  reached  with  reasonable  directness  by  through  lines 
composed  in  whole  or  in  part  of  some  portions  of  the  railways 
of  the  parties  to  said  agreement;  and  also  bound  itself  to 
make  all  reasonable  efforts  to  secure  the  transportation  of  all 
through  traffic  which  might  be  received  by  it  over  such 
through  lines.  By  section  4  of  said  article,  said  Pacific  Com- 
pany bound  itself  to  receive  and  transport  over  its  said  lines  all 
through  traffic  delivered  to  it  by  the  Texas  Company.  By 
section  1,  art.  2,  of  said  agreement,  the  Texas  Company 
bound  itself,  in  so  far  as  it  lawfully  could,  to  deliver  to  the 
Pacific  Company  all  east-bound  through  traffic  received  by  it 
for  transportation  to  any  point  which  could  be  reached  with 
reasonable  directness  by  a  through  line  composed  in  whole  or 
in  part  of  the  railways  of  said  companies,  and  that  it  would 
make  all  lawful  and  reasonable  efforts  to  secure  the  trans- 
portation of  all  such  through  traffic  which  might  be  received 
by  it  over  such  through  lines.  By  section  2  of  said  article 
said  Texas  Company  bound  itself  to  receive  from  said  Pacific 
Company  and  transport  over  its  line  all  west-bound  traffic. 
By  section  6  of  article  4  of  said  agreement  it  is  provided 
that  the  rate  on  all  east-bound  through  traffic  which  should 
pass  over  any  through  line  established  by  said  agreement 
should  be  fixed  from  time  to  time  by  the  Texas  Company, 
and  rates  on  west-bound  through  traffic  should  be  fixed  by  the 
Pacific  Company.  And  by  section  7  of  article  4  of  said  agree- 
ment it  is  provided  that  all  snch  through  rates  shall  be  pro- 
rated between  the  companies  upon  the  basis  of  the  mileage 
over  which  such  traffic  shall  be  transported,  counting  every 
mile  of  the  road  of  the  Texas  Company  as  one  and  one-half 
miles,  and  every  mile  of  the  road  of  the  Pacific  Company  as 
one  mile.  Section  8  of  this  article  provides  that  each  com- 
pany shall  keep  full  and  accurate  account  of  all  through  traffic 
passing  over  said  line,  and  a  statement  of  snch  account  shall 
be  delivered  monthly  each  to  the  other;  and  it  is  further  pro* 
vided  in  said  section  that  each  company  shall  have  the  right, 
by  its  attorney  or  agent,  to  examine  at  any  time  during  busi- 
ness hours  on  business  days  each  other's  books,  accounts, 
and  papers  relating  to  through  business,  and  shall  have  the 
right  to  take  transcripts  of  such  books,  accounts,  and  papers. 
It  was  also  provided  in  the  latter  part  of  this  section  that  the 
Texas  Company  should  keep  a  full,  true,  and  correct  account  of 
its  receipts  from  all  sources  and  its  disbursements  for  all  pur- 
poses, and  exhibit  same  on  demand  to  the  Pacific  Company  or 
its  duly-authorized  agent.  By  section  9  of  said  article  said 
Pacific  Company  bound  itself  to  furnish  to  the  Texas  Com- 
pany, on  request,  all  snch  equipments  as  should  be  necessary 
for  the  operation  of  the  railway  of  the  said  Texas  Company, 
for  the  use  of  which  it  should  receive  the  same  compensation 
as  usually  allowed  for  such  equipment.  By  section  12  it  is 
provided  that  the  parties  to  said  agreement  shall  join  in 
operating  through  trains  for  the  transportation  of  through 
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traffic,  and  that  each  of  said  parties  would  furnish  power  to 
move  same  over  their  respective  tracks.  Section  16  of  said 
article  was  as  follows,  to  wit:  "This  contract  shall  be  obliga- 
tory on  the  parties  for  a  term  of  nine  hundred  and  ninety-nine 
years  from  the  first  day  of  January,  1893,  and  the  Rock  Island 
Company  [Pacific  Company]  is  expressly  authorized 'to  assign 
and  transfer  its  interest  in  same  by  mortgage  or  other  con- 
veyance of  its  railway  and  other  railway  property."  ' 

"The  farther  undisputed  facts  relied  upon  by  appellant  and 
set  ont  in  his  printed  brief  to  show  the  relation  between  those 
two  companies  indicate  that  they  were  carrying  ont  the 
agreement  thus  entered  into  in  the  practical  operation  of  the 
Rock  Island  Route  or  System  in  the  through  transportation  of 
passengers  and  freight.  It  was  further  made  to  appear  that 
the  president  of  the  Texas  Company,  M.  A.  Lowe,  who  resides 
at  Topeka,  Kan.,  was  one  of  the  general  attorneys  of  the 
Pacific  Company,  and  that  he  owned  nearly  all  the  stock  of 
the  Texas  Company,  and  dictated  its  policy,  and  that  no  divi- 
dends had  ever  been  paid  on  the  Texas  Company's  stock;  and 
that  the  Texas  Company  had  reported  to  the  interstate  com- 
merce commission  that  it  was  controlled  by  the  Pacific  Com- 
pany, which  owned  the  majority  of  its  capital  stock  and  bonds. 
It  further  reported  for  the  year  ending  Jane  30,  1899,  that 
its  bonds  were  owned  by  the  Pacific  Company,  which  controlled 
it  by  a  traffic  agreement  For  a  statement  more  in  detail  of 
the  undisputed  facts  bearing  upon  the  matter  in  question,  we 
respectfully  refer,  as  a  sort  of  exhibit  to  this  statement,  to  the 
printed  briefs  which  the  rules  require  to  accompany  this  cer- 
tificate; and  if.  in  any  respect,  we  have  misconstrued  what  is 
thus  referred  to,  we  do  not  want  to  be  understood  as  intend- 
ing to  change  or  modify,  bat  only  to  condense,  what  is  there 
set  ont  in  full. 

"In  conclusion,  if  the  question  above  referred  to  your 
honors  should  seem  too  general,  then,  and  in  that  event  only, 
we  subdivide  it,  and  certify  as  follows:  (1)  As  the  facts 
undoubtedly  tended  to  prove  that  the  Texas  Company  was 
the  agent  of  the  Pacific  Company  for  all  through  business 
between  points  in  Texas  and  Chicago,  111.,  whether  or  not 
the  trial  court,  by  virtue  of  this  fact  alone,  and  the  service  of 
citation  upon  the  proper  officers  and  agents  of  the  Texas 
Company,  or  notice  on  the  agent  of  the  Pacific  Company,  as 
above  shown,  acquired  jurisdiction  to  render  a  personal 
judgment  against  the  Pacific  Company  in  favor  of  a  nonresi- 
dent plaintiff  upon  a  cause  of  action  arising  in  the  state  of 
Iowa,  independent  of,  and  not  at  all  connected  with,  any 
through  business  or  transportation  between  the  two  compa- 
nies, and  due  alone  to  the  negligence  of  the  foreign  corpora- 
tion. (2)  Whether  or  not,  from  the  manner  and  circumstances 
under  which  the  Texas  corporation  was  chartered,  and 
from  the  manner  in  which  the  two  companies  transacted 
business,  it  should  be  held  that  the  Texas  Company  was  a 
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mere  creature  or  subcorporation  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  and  that  by  service  on  the 
officers  and  agents  of  the  Texas  Company  as  a  part  of  the 
Rock  Island  System  the  court  acquired  jurisdiction  of 
the  Pacific  Company  also." 

From  the  briefs  referred  to  by  the  court,  we  state  the  fol- 
lowing material  facts  not  embraced  in  the  statement  of  the 
court,  as  a  part  of  the  statement  npon  which  our  opinion  is 
based:  The  railroad  of  the  Pacific  Company  was  constructed 
through  the  Indian  Territory  to  a  point  near  to  and  north  of 
Red  river  in  the  summer  and  fall  of  1892,  at  which  point  a 
short  halt  was  made,  when,  for  the  purpose  of  continuing  the 
road  into  Texas  to  Ft.  Worth,  the  Texas  Company  was 
organized,  and  the  construction  was  resumed  from  the  point 
north  of  the  river,  and  continued  without  interruption  until 
the  road  reached  the  city  of  Ft.  Worth.  In  organizing  the 
Texas  Company,  its  capital  stock  was  divided  into  i,  505  shares, 
of  which  1,499  were  placed  in  the  name  of  M.  A.  Lowe,  then 
and  for  some  time  previously  one  of  the  general  attorneys  of 
the  Pacific  Company,  and  1  share  each  in  the  names  of  C.  II. 
Thompson,  of  Oklahoma,  J.  T.  Harris,  of  Ringgold,  Tex., 
Z.  T.  Lowry,  and  J.  H.  Matthews,  of  Bowie,  Tex.,  and  F.  E. 
Dietrich  and  S.  B.  Hovey,  of  Ft.  Worth,  Tex. ;  the  last  two 
being  then,  and  for  many  years  prior  thereto,  in  the  employ 
of  the  Pacific  Railroad  Company.  M.  A.  Lowe  was  made 
president  of  the  company,  S.  B.  Hovey  vice  president  and 
superintendent,  F.  E.  Dietrich  was  made  the  secretary  and 
treasurer  of  the  Texas  Company,  andM.  V.  Harris  its  auditor; 
the  latter  then  and  for  many  years  an  employee  of  the  Pacific 
Company.  In  addition  to  the  facts  concerning  the  contract 
entered  into  between  the  two  companies,  the  undisputed  evi- 
dence shows  that  the  contract  provided  that  its  terms  should 
extend  to  all  railroads  which  might  thereafter  be  owned, 
leased,  or  otherwise  under  the  control  of  either  one  of  the 
contracting  companies,  and  that  the  Pacific  Company  should 
have  the  right  "to  assign  and  transfer  its  interest  in  the  con- 
tract by  mortgage  or  other  conveyance  of  its  railway  and  other 
railway  property. "  It  is  the  declared  purpose  of  the  contract 
to  secure  the  operation  of  "all  said  lines  as  to  through  traffic 
as  they  should  be  operated  if  all  were  owned  by  one  corpora- 
tion." The  Texas  Company  has  never  owned,  and  does  not 
now  own,  any  rolling  stock  of  its  own,  and  has  not,  with 
perhaps  a  few  exceptions,  operated  any  train  over  that  part  of 
the  road  lying  between  Ft  Worth  and  Red  river  which  did 
not  pass  beyond  the  river,  and  extend  beyond  the  limits  of 
the  state.  Through  passenger  trains  have  been  operated 
from  Ft  Worth  to  Chicago  ever  since  the  road  was  constructed 
to  Ft.  Worth.  The  freight  trains  have  been  operated  from 
Ft  Worth  to  Chickasha,  in  the  Indian  Territory,  and  at  no 
time  has  there  been  any  change  of  crews  at  the  line  of  the 
state  or  any  other  intermediate  point.     The  freight  division 
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which  embraces  the  Texas  road  extends  from  Ft  Worth  to 
Chickasba,  in  the  Indian  Territory,  and  is  under  the  control 
of  a  superintendent  who  has  his  office  at  Ft.  Worth,  and 
controls  the  line  between  the  two  points.  The  first  passenger 
division,  including  Ft  Worth,  extends  to  Caldwell,  Kan.,  and 
no  freight  or  passenger  division  has  ever  existed  at  any  point 
between  Ft  Worth  and  Chickasha.  All  of  the  rolling  stock 
used  upon  the  Texas  road  has  been  furnished  by  the  Pacific 
Company,  and  alt  employees  engaged  in  operating  the  trains 
have  been  employed  by  and  working  for  both  companies,  bat 
inch  employees  wear  the  badge  of  the  Pacific  Company.  The 
expenses  of  operation  have  been  borne  ■  by  the  respective 
companies  upon  a  mileage  basis,  and  the  earnings  divided 
upon  the  same  basis.  The  train  crews  are  employed  and  dis- 
charged indiscriminately  by  the  officers  of  the  respective  com- 
panies; that  is,  when  in  Texas,  they  are  controlled  by  the 
officers  known  as  representing  the  Texas  Company,  and  when 
oat  of  Texas  they  are  controlled  by  the  same  officers  for  the 
Pacific  Company.  The  folders  which  are  circulated  advertise 
the  Texas  road  with  the  other  as  the  "Great  Rock  Island 
Route. ' ' 

The  question  submitted  involves  the  determination  of  the 
fact  was  the  Texas  corporation  organized  in  good  faith  by  its 
stockholders  as  an  independent  corporate  body,  or  was  it 
organized  by  the  Pacific  Company,  to  be  nsed  as  an  instru- 
ment by  which  the  foreign  corporation  might  carry  on  its 
business  in  this  state?  If  the  trial  court  had  found  that  the 
Texas  corporation  was  the  creature  of  the  foreign  corporation 
and  had  sustained  the  service  of  citation  and  entered  judg- 
ment against  the  Pacific  Company,  that  judgment  could  not 
have  been  set  aside  by  this  court  for  want  of  evidence  to  sup- 
port its  jurisdiction  of  the  person  of  the  foreign  corporation. 
But  the  trial  court  having  found  to  the  contrary,  and  having  re- 
fused to  enter  judgment  against  the  foreign  corporation,  this 
court  cannot  hold  that  the  district  court  had  jurisdiction  upon 
the  facts  stated,  unless  the  conclusion  to  be  drawn  from  the 
evidence  is  so  definite  and  certain  that  the  trial  court  should 
have  treated  it  as  conclusively  established.  Counsel  for  the 
appellees  suggest  that  a  transaction  by  which  a  foreign  cor- 
poration would  secure  control  of  a  domestic  corporation  in 
Texas,  as  here  claimed,  would  be  contrary  to  the  constitution 
and  laws  of  this  state,  and  that  this  court  should  presume  that 
the  agreement  and  contract  between  the  parties  was  not 
intended  to  be  a  violation  of  the  constitution  and  laws  of 
Texas.  In  answer  to  a  similar  proposition,  the  court  of 
appeals  of  the  state  of  New  York  said:  "We  have  of  late 
refused  to  be  always  and  utterly  trammeled  by  the  logic 
derived  from  corporate  existence  where  it  only  serves  to  dis- 
tort or  hide  the  truth. ' '  This  court  has  always  refused  to  be 
controlled  by  technicalities  wben  interposed  to  prevent  an 
investigation  into  the  real  facts  of  a  case.     Courts  will  look. 
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beneath  the  mask  of  legal  forms  for  the  real  facta  of  any  trans- 
action presented  to  them  for  investigation.  The  lawfulness 
of  this  transaction  is  not  now  before  the  court,  for,  if  the 
Pacific  Company  was  in  fact  doing  business  in  Texas  by  its 
agents,  it  was  amenable  to  our  laws,  and  subject  to  the  juris- 
diction of  the  courts,  whether  its  presence  was  lawful  or  not. 
When  the  track  of  the  Pacific  Company  was  completed  to  a 
point  near  Red  river,  a  necessity  arose  for  the  organization 
of  a  corporation  in  Texas  by  which  that  track  could  be  ex- 
tended to  Ft.  Worth,  and  it  is  said  in  the  statement  that  the 
Texas  corporation  was  organized  for  the  purpose  of  bnilding 
that  railroad  track  into  Texas.  It  is  improbable  that  three 
citizens  of  Texas  and  one  of  Oklahoma,  in  whose  names  one 
share  each  of  the  stock  was  placed,  originated  the  scheme  of 
constructing  the  road  and  organizing  this  corporation,  for 
they  neither  had  the  interest  to  be  served  nor  the  ability  to 
accomplish  the  purpose;  but  the  Pacific  Company  had  large 
interests  involved,  and  possessed  the  means.  It  would  be 
willful  blindness  if  we  failed  to  see  through  the  mask  of  legal 
forms  that  the  stock  placed  in  the  names  of  the  employees  of 
the  Pacific  Company  was  really  owned  by  that  company,  and 
that  in  fact  it  was  the  promoter  of  the  Texas  corporation. 
The  organization  of  the  subcorporation  supports  this  view. 
The  limited  number  of  the  stockholders,  and  placing  the 
stock  in  the  names  of  persons  under  the  control  of  the  Pacific 
Company,  followed  by  the  selection  of  the  attorney  and  em- 
ployees of  the  foreign  company  to  the  four  principal  offices  of 
the  new  corporation,  strongly  indicate  that  in  controlling  the 
business  the  Pacific  Company  provided  the  mastery  for  itself. 
The  road  could  not  have  been  built  upon  the  stock  and  the 
Pacific  Company  took  all  of  the  bonds  of  the  new  company 
at  the  rate  of  $20,000  per  mile,  sufficient  to  pay  for  the  con- 
struction of  the  road  in  Texas.  Holding  the  stock  and  the 
bonds,  the  foreign  company  was  in  fact  possessed  of  all  the 
power  that  resided  in  the  corporation,  and  exercised  it  through 
officers  selected  from  among  those  known  to  be  in  its  interest. 
The  so-called  agreement  between  the  two  corporations  showed 
the  power  of  the  one  over  the  other,  for  no  independent  cor- 
poration would  have  bound  itself  to  work  for  another  for  so 
great  a  period  of  time,  giving  up  all  chance  of  benefits  to  arise 
from  the  construction  of  new  roads  affording  new  connections 
and  increased  business.  That  provision  of  the  agreement 
which  secures  to  the  Pacific  Company  the  power  to  assign 
the  contract  by  mortgage  or  sale  of  its  property  is  an  unmis- 
takable stamp  of  subjection.  The  subsequent  operation  and 
management  of  the  railroad  is  consistent  only  with  the  idea 
that  the  corporations  are  one  and  indivisible  in  their  every 
interest.  The  men  who  constitute  the  crews  on  the  freight 
and  passenger  trains  which,  leaving  Ft.  Worth,  eo  northward, 
are  nominally  in  the  employ  of  the  Texas  corporation  until 
the  imaginary  state  line  has  been  passed,  when,  by  some  kind 
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of  mysterious  change,  they  become  employees*  of  the  foreign 
company.  Returning,  they  undergo  a  similar  change  in  ■ 
reverse  order.  South  of  Red  river  they  may  be  employed  or 
discharged  by  an  officer  in  the  name  of  the  Texas  corporation; 
when  north  of  Red  river  the  same  men  are  subject  to  the 
same  officer  in  the  name  of  the  Pacific  Company.  The  intent 
"to  secure  the  operation  of  all  said  lines  as  to  through  traffic 
as  they  should  be  operated  if  all  were  owned  by  one  corpora- 
tion" wag  signally  accomplished.  If  we  view  these  corpora- 
tions from  any  standpoint,  it  will  be  difficult  to  distinguish 
their  corporate  powers,  management,  or  officers  so  as  to 
ascribe  any  function  of  corporate  control  to  the  Texas  Com- 
pany, and  we  conclude  that  the  Texas  Company  is  but  the 
instrument  used  by  the  Rock  Island  &  Pacific  Company  to 
carry  on  its  business  in  Texas.  By  organizing  the  Chicago, 
Rock  Island  &  Texas  Railway  Company,  and  through  it 
operating  the  railroad  in  Texas,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  was  doing  its  business  in  Texas 
by  and  through  those  persons  who  purported  to  represent  the 
subcorporation,  and  the  principal  corporation  was  legally  in 
Texas  through  its  said  agents,  and  was  liable  to  suits  in  the 
courts  of  this  state  by  service  of  process  upon  the  agents 
which  represented  it  in  that  business.  St  Claire  v.  Cox,  106 
U.  S.  350,  1  Sap.  Ct.  354,  27  L.  Ed.  222;  Hatcher  v.  Leasing 
Co.  (C  C.)  75  Fed.  368;  Manufacturing  Co.  v.  Kelly,  160  U. 
S.  327,  16  Sap.  Ct  307,  40  L.  Ed.  444;  Pennsylvania  R.  Co. 
v.  Anoka  Nat  Bank,  47  C.  C.  A.  454,  108  Fed.  482 ;  Norton 
v.  Railroad  Co.  (C.  C.)  61  Fed.  618;  Interstate  Tel.  Co.  v. 
Baltimore  &  O.  Tel  Co.  (C.  C.)  Si  Fed.  49!  Montgomery  v. 
Forbes,  14S  Mass.  252,  19  N.  E.  342;  Day  v.  Telegraph  Co., 
€6  Md.  365,  7  Atl.  608.  In  the  case  of  St.  Claire  v.  Cox, 
above  cited,  Mr.  Justice  Field,  of  the  supreme  court  of  the 
United  States,  made  an  elaborate  and  able  review  of  the  lia- 
bility of  corporations  to  suit  and  service  in  other  states  than 
those  in  which  they  are  created.  The  gist  of  the  decision  is 
expressed  in  the  following  language:  "Whilst the  theoretical 
and  legal  view  that  the  domicile  of  a  corporation  is  only  in 
the  state  where  it  is  created  was  admitted,  it  was  perceived 
that  when  a  foreign  corporation  sent  its  officers  and  agents 
into  other  states,  and  opened  offices,  and  carried  on  its  busi- 
ness there,  it  was,  in  effect,  as  much  represented  by  them 
there  as  in  the  state  of  its  creation.  As  it  was  protected  by 
the  laws  of  those  states,  allowed  to  carry  on  its  business 
within  their  borders,  and  to  sue  in  their  courts,  it  seemed  only 
right  that  it  should  be  held  responsible  in  those  courts  for 
obligations  and  liabilities  there  incurred."  This  is  a  clear 
statement  of  the  principle  that  by  sending  its  agents  into 
another  state  a  foreign  corporation  becomes  amenable  to  its 
laws  and  subject  to  the  jurisdiction  of  its  courts.  In  Hatcher 
v.  Leasing  Co.  the  question  was  as  to  the  liability  of  one  cor- 
poration which  had  leased  its  property  to  another.    The 
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attempt  bad  been  made,  by  organizing  another  corporation, 
to  carry  on  the  bnainess  under  the  form  of  a  lease ;  but  the 
circumstances  showed  that  the  lessor  in  fact  dominated  and 
controlled  the  property  in  the  hands  of  the  lessee ;  and  Judge 
Hallett,  of  the  United  States  circuit  court,  said:  "It  ought 
not  to  be  said  that  by  a  change  of  organization  and  name  the 
people  animating  both  companies  can  relieve  themselves  from 
any  just  liability  to  their  creditors.  The  matter  of  parting  off 
corporate  life  under  the  forms  of  law  has  grown  into  grotesque 
proportions.  A  change  of  name  in  a  natural  person  is  regarded 
with  suspicion,  bat  a  corporation  may  do  it  without  re- 
proach." It  was  held  that,  notwithstanding  the  form  in 
which  the  contract  had  been  drawn  up  was  regular,  and  suffi- 
cient upon  its  face,  the  substantial  truth  was  that  there  had 
been  no  change  in  the  control  of  the  property,  and  therefore 
no  change  in  liability.  The  matter  in  contest  in  Montgomery 
v.  Forbes,  before  cited,  was  the  liability  of  one  who  organized 
a  corporation  under  the  forms  of  law,  taking  the  stock  himself, 
and  conducted  business  in  the  name  of  the  corporation,  claim- 
ins  that  he. was  not  personally  liable;  but  the  court  held 
there  was  in  fact  no  corporation  organized.  The  court  said: 
"He  cannot  escape  responsibility  for  his  purchases  by  the 
device  of  putting  such  a  mere  name  between  himself  and  the 
plaintiffs.  The  purchase  was,  in  substance,  by  and  for  himself 
alone."  A  question  quite  similar  to  this  was  presented  in 
Manufacturing  Co.  v.  Kelly,  above  cited.  A  Virginia  cor- 
poration desired  to  file  a  suit  in  the  United  States  circuit 
court  in  that  state,  and  the  stockholders  formed  a  corporation 
in  Pennsylvania,  in  the  form  and  manner  required  by  law, 
for  the  purpose  of  prosecuting  the  suit;  but  the  supreme  court 
held  that  it  was  in  reality  the  same  corporation,  and  jurisdic- 
tion was  denied.  The  authorities  cited  fully  sustain  the 
proposition  that,  when  one  corporation  makes  use  of  another 
as  its  instrument  through  which  to  perform  its  business,  the 
principal  corporation  is  really  represented  by  the  agents  of 
the  snbcorporation,  and  its  liability  is  just  the  same  as  if  the 
principal  corporation  had  done  the  business  in  its  own  name. 
No  one  of  the  facts  or  circumstances  in  evidence  would,  alone, 
be  sufficient  to  show  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  subject  to  the  jurisdiction  of  the  courts  of  this 
state,  but  the  combined  force  of  all  of  these  facts  and  cir- 
cumstances compels  the  mind  to  the  conclusion  that  the 
chartering  of  the  Chicago,  Rock  Island  &  Texas  Railway 
Company  was  a  mere  mask  under  which  the  Pacific  Company 
carried  on  its  business  in  Texas. 

We  answer  that  upon  the  service  stated  and  under  the  facts 
related  in  the  statement  the  district  court  of  Montague  county 
had  jurisdiction  to  enter  a  personal  judgment  in  this  case 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. 
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(Court  of  Appeals  of  Kentucky,  Jam.  10,1902.') 

[66  S.  W.  Rep.  9.] 

Burden  of  Proving  That  Engine  Was  Provided  with  a  Proper  Spark 
Arrester,* 

In  an  action  against  a  railroad  compao  j  to  recover  damages  for  the 
burning  of  crops  by  sparks  escaping  from  an  engine,  tbe  fact  that  the 
fire  was  caused  by  escaping  sparks  being  admitted,  the  harden  was 
noon  defendant  not  only  to  prove  that  the  engine  was  provided  with  a 
proper  spark  arrester,  bat  that  it  was  properly  adjusted,  and  in  perfect 
order,  at  the  time  the  sparks  escaped ;  and  as  the  only  person  who  testi- 
fied on  that  point  waa  the  engineer  in  charge  of  the  engine,  who 
admitted  that  he  had  not  examined  the  spark  arrester  for  six  months, 
and  that  he  had  not  used  the  engine  for  a  long  time  previous  to  that  day, 
defendant's  request  for  a  peremptory  instruction  was  properly  refused. 
Record  of  Instruction  of  Engine  as  Evidence. 

The  record  of  an  inspection  of  the  engine  by  one  who  was  not  offered 
as  a  witness  was  not  admissible  as  original  evidence,  not  being  a  public 

Burden  of  Proving  Absence  of  Negligence  as  Affected  by  Plea  of 
Confession  and  Avoidance. 
Defendant  having  admitted  that  the  fire  was  caused  by  sparks  which 
escaped  from  its  engine,  and  pleaded  that  the  engine  was  furnished 
with  a  proper  spark  arrester,  which  was  properly  adjuated,  and  in  per- 
fect condition,  its  plea  was,  in  effect,  a  plea  of  confession  and  avoidance, 
and  it  therefore  properly  assumed  tbe  burden  of  proof. 

Appeal  from  circuit  court,  Henderson  county. 

"Not  to  be  officially  reported." 

Action  by  James  R.  Barret  against  the  Illinois  Central 
Railroad  Company  to  recover  damages  for  loss  of  property 
by  fire.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  B.  &  R.  D.  Vance  and  Pirtle  &  Traboe,  for  appellant 

Yeaman  &  Yeaman,  for  appellee. 

BURNAM,  J.  This  action  was  instituted  by  appellee, 
James  R.  Barret,  against  the  appellant,  the  Illinois  Centra] 
Railroad  Company,  to  recover  damages  for  tbe  burning  of  40 
acres  of  clover  growing  on  his  land  and  60  tons  of  straw 
stacked  thereon,  alleged  to  be  doe  to  the  negligence  and 
carelessness  of  appellant  in  operating  its  railroad.  Tbe 
answer  is  in  two  paragraphs.  In  the  first  the  amount  and 
value  of  the  property  destroyed  is  put  in  issue.  In  the  second 
defendant  admits  having  set  fire  to  and  burned  the  property 
sued  for,  and  "says  that  it  was  caused  by  sparks  that  escaped 
from  its  engine  No.  287;  that  this  engine  was  provided  with 
the  best  and  most  effective  appliances  known  to  science  for 
the  preventing  tbe  escape  of  sparks  from  tbe  chimneys  of 
locomotive  engines,  which  were  in  good  condition,  and  prop- 
erly adjusted;  and  that  the  engine  was  properly  and  prudently 

»Aa  to  the  burden  of  proof  in  actions  for  injuries  by  fires  set  by  loco- 
motives, see  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  £15  et  seq.  ;  13  Am.  ft 
Rug.  Enc.  Law  (2d  Ed.)  497  et  aeq. ;  5  Rap.  &  Mack's  Dig.  938  et  seq. 
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iged  and  operated,  so  that  the  sparks  which  escaped 
therefrom  and  caused  the  fire  could  not  have  been  prevented, 
and  were  not  caused  by  the  negligence  of  the  defendant" 
By  reply  appellee  denied  that  the  engine  which  set  fire  to  the 
property  was  furnished  with  the  best  and  most  effective 
appliances  in  use  for  preventing  the  escape  of  sparks,  or  that 
they  were  in  good  condition,  or  properly  adjusted,  or  that 
the  engine  was  prudently  managed,  or  that  the  fire  could  not 
have  been  prevented.  A  trial  before  a  jury  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  $250,  and  we  are  asked  to 
reverse  that  judgment. 

The  chief  ground  relied  on  is  that  the  court  erred  in  failing 
to  give  a  peremptory  instruction,  it  being  insisted  that  there 
was  no  evidence  tending  to  show  that  the  burning  was  due  to 
its  negligence.  We  cannot  concur  in  this  contention.  The 
burden  was  upon  appellant  not  only  to  prove  that  the  engine 
was  provided  with  proper  spark  arresters,  but  that  it  was 
properly  adjusted,  and  in  perfect  order,  at  the  time  the  sparks 
escaping  therefrom  set  fire  to  plaintiff's  property.  The  only 
witness  who  testified  an  this  point  was  the  engineer  in  charge 
of  the  engine,  who  admits  that  he  had  not  examined  the 
spark  arrester  for  six  months,  and  that  he  had  not  used  the 
engine  for  a  long  time  previous  to  that  day.  There  was  no 
testimony  at  all  to  show  that  the  arrester  was  in  good  condi- 
tion at  the  time. 

Appellant  also  complains  that  it  was  not  permitted  to  read 
as  original  evidence  the  record  of  the  inspection  of  engine 
No.  287,  which  was  made  by  a  party  who  was  not  even  offered 
as  a  witness.  Undoubtedly  the  man  who  actually  inspected 
the  engine  and  made  the  entry,  if  he  had  been  present,  could 
have  referred  to  the  records  made  by  him  to  refresh  his  recol- 
lections as  to  his  inspection  and  the  condition  of  the  engine. 
Bat  the  book  itself  could  not  be  used  as  original  evidence,  as 
it  was  not  a  public  record. 

Appellant  also  complains  that  the  burden  of  proof  under  the 
pleadings  was  upon  the  plaintiff  upon  the  trial  in  the  court 
below.  It  introduced  its  evidence  first,  and  concluded  the 
argument  without  objection,  and,  we  think,  properly  so,  as 
the  plea  was,  in  effect,  one  of  confession  and  avoidance,  and 
it  has  no  ground  to  complain  of  the  instructions  given  to  the 
jury- 
Judgment  affirmed.         

Louisville  &  N.  R.  Co.  *.  Commonwealth. 

{Court  0/ Appeals  of  Kentucky,  Feb.  J,  1903.) 

[66  3.  W,  Rep.  505.] 

Penal  Actions— Repeal  of  Statute. 

Cr.  Code  Prac.  I  11,  providing  that  a  public  offense  of  which  the  only 
punishment  Is  a  fine  may  be  prosecuted  by  a  penal  action,  was  not 
repealed  by  Ky.  St.  %  1141,  providing  that  "In  misdemeanor  caaea  when 
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the  highest  penalty  that  may  be  imposed  is  a  fine  of  one  hundred  dollar* 
and  imprisonment    for  fifty  days,  the  offender  may  be  prosecuted  by 
warrant  as  provided  in  the  Criminal  Code,  or  by  information  filed  by 
the  commonwealth's  attorney  or  county  attorney." 
Necessity  of  Indictment. 

Const.  §  12,  providing  that,  with  certain  exceptions,  "no  person  for 
an  indictable  offense  shall  be  proceeded  against  criminally  by  informa- 
tion," does  not  apply  to  misdemeanors  punishable  by  fine,  and  there- 
fore the  legislature  had  power  to  provide  for  the  prosecution  of  such 
offenses  by  penal  action. 
Gaming  on  Moving  Train. 

Ky.  St.  %  1978,  providing  for  the  punishment  of  any  person  who  shall 
suffer  gaming  "in  a  house,  boat  or  float  or  on  premises  in  his  occupation 
or  under  his  control,"  a  railroad  company  may  be  punished  for  suffering 
gaming  on  a  moving  train  under  its  control. 
Seme — Evide  nee. 

Admissions  of  evidence  in  such  a  prosecution  that  the  gaming  was 
continuous  from  the  time  the  train  started  until  it  stopped  was  not  prej- 
udicial to  defendant,  as  the  evidence  was  brought  out  by  the  witnesses 
in  explaining  how  they  knew  that  gaming  was  done  in  the  county  in 
which  the  offense  was  charged  to  have  been  committed,  and  the  instruc- 
tions confined  the  jury  to  what  was  done  in  that  county. 
Seme — Misconduct  of  Prosecuting  Attorneys. 

The  statement  of  the  commonwealth's  attorney  to  the  jury,  in  open- 
ing the  case,  to  the  effect  that  defendant  denied  everything,  as  in  other 
cases,  was  improper,  but  not  substantially  prejudicial. 
Instruction  on  Reasonable  Doubt. 

Cr.  Code  Prac.  §  238,  providing  that  "if  there  be  a  reasonable  doubt 
of  the  defendant  being  proved  to  be  guilty  he  is  entitled  to  an  acquittal," 
applies  to  a  prosecution  by  penal  action  as  well  as  by  indictment ;  and 
it  was,  therefore,  error,  in  such  an  action,  to  require  the  jury  to  believe 
only  "from  the  preponderance  of  the  evidence"  the  facts  necessary  to 
constitute  guilt. 
Necessity  of  Filing  Answer. 

The  defendant  in  a  penal  action  should  not  be  required  to  file  an 
answer  to  the  petition,  but  should  be  admitted  to  plead  merely  "Not 
guilty"  to  the  charge,  as  the  defendant,  under  the  constitution,  cannot  be 
required  to  give  evidence  against  himself. 

Appeal  from  circuit  court,  Todd  county. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  a  fine 
for  the  offense  of  suffering  gaming.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

Perkins  &  Trimble  and  Edward  W.  Hines,  for  appellant 

Morrison  Breckinridge  and  R.  J.  Breckinridge,  for  the 
Commonwealth. 

HOBSON,  ].  This  was  a  penal  action  by  the  common- 
wealth against  the  Louisville  &  Nashville  Railroad  for  suffer- 
ing gaming  contrary  to  section  1978,  Ky.  St.  A  judgment  was 
rendered  in  the  circuit  court  for  the  sum  of  $200.  The  pro- 
ceeding was  instituted  under  section  11  of  the  Criminal  Code 
of  Practice.  The  first  question  made  on  the  appeal  is  that 
this  provision  of  the  Code  is  repealed  by  section  1141,  Ky.  St 
Sections  10  and  1 1  of  the  Criminal  Code  of  Practice  areas 
follows:    "Offenses  within  the  jurisdiction  of  a  justice  of  the 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        569 

Lonisville  &  N.  R.  Co.  v.  Commouweal  th 

peace  or  of  a  city  or  police  court,  the  punishment  of  which  is 
a  fine  limited  to  one  hundred  dollars,  may  be  prosecuted  by  a 
summons  or  warrant  of  arrest,  in  which  shall  be  stated  in 
general  terms  the  offense  charged  to  have  been  committed." 
Section  io.  "A  public  offense  of  which  the  only  punish- 
ment is  a  fine  may  be  prosecuted  by  a  penal  action  in  the 
name  of  the  commonwealth  of  Kentucky  or  in  the  name  of  an 
individual  or  corporation,  if  the  whole  fine  be  given  to  such 
individual  or  corporation.  The  proceedings  in  the  penal 
actions  are  regulated  by  the  Code  of  Practice  in  civil  actions. " 
Section  II.  It  will  be  seen  that  section  io  relates  to  pro- 
ceedings by  summons  or  warrant  of  arrest,  which  are  reg- 
ulated by  the  Criminal  Code.  Section  n  relates  to  penal 
actions  in  which  the  proceedings  are  regulated  by  the  Civil 
Code.  The  commonwealth  has  an  election  of  remedies  in 
cases  falling  within  both  of  the  sections,  and  in  Wilson  v. 
Com.,  7  Bush,  536,  it  was  held  that,  where  the  matter  in 
controversy  in  penal  actions  does  not  exceed  $50,  pleadings 
may  be  oral  Section  1141,  Ky.  St.,  is  as  follows:  "In  mis- 
demeanor cases  where  the  highest  penalty  that  may  be  im- 
posed is  a  fine  of  one  hundred  dollars  and  imprisonment  for 
fifty  days,  the  offender  may  be  prosecuted  by  warrant  as 
provided  in  the  Criminal  Code,  or  by  information  filed 
by  the  commonwealth's  attorney  or  county  attorney  in 
the  circuit  court,  or  before  the  county  judge,  or  a  justice 
of  the  peace  or  police  or  city  judge.  The  information  shall 
be  signed  by  the  officer  filing  it,  and  shall  state  the  nature 
of  the  offense  charged;  and  when  filed  the  court  or  judge 
or  justice,  shall  at  once  issue  a  summons  or  warrant  against 
the  offender  commanding  him  to  appear  within  three  days 
at  the  time  and  before  the  court  or  justice  or  judge  men- 
tioned therein;  and  the  amount  of  bail  that  he  may  give 
for  his  appearance  shall  be  specified  in  the  warrant.  The 
warrant  or  summons  may  be  directed  to  any  peace  officer, 
and  shall  be  returned  by  him  before  the  court  or  judge 
or  justice  mentioned  in  the  warrant  or  summons.  The  pro- 
ceedings upon  the  warrant  or  summons  shall  be  the  same  as 
in  other  like  cases  prosecuted  by  warrant  or  summons. "  The 
words,  "the  offender  may  be  prosecuted  by  warrant  as 
provided  in  the  Criminal  Code, ' '  manifestly  refer  to  the  pro- 
visions of  section  10,  above  quoted,  which  regulate  the  sub- 
ject of  prosecutions  by  warrant;  and  this  part  of  the  section 
was  intended  to  increase  the  cases  in  which  that  mode  of 
prosecution  might  be  followed,  so  as  to  include  those  matters 
in  which  imprisonment  for  50  days  might  be  imposed,  as  well 
as  a  fine  of  $100.  The  remainder  of  the  section  gives  an 
alternative  proceeding  in  this  class  of  cases  by  information 
filed  by  the  commonwealth's  attorney  or  county  attorney. 
On  the  information  a  summons  or  warrant  is  issued  against 
the  defendant,  commanding  him  to  appear  within  three  days. 
The  amount  of  bail  be  is  to  give  must  be  specified  in  the 
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warrant  The  proceedings  in  the  case  are  the  same  as  in 
other  like  cases  prosecuted  by  warrant  or  summons.  The 
purpose  of  this  part  of  the  section  is  to  empower  the  attorneys 
representing  the  commonwealth  to  institute  the  proceeding 
without  proof  to  the  magistrate  that  there  are  reasonable 
grounds  to  believe  the  defendant  guilty  according  to  title  3  of 
the  Criminal  Code.  The  proceeding  upon  the  information  ia 
covered  by  the  Criminal  Code,  as  in  other  like  cases  prose- 
cuted by  warrrant  or  summons.  It  may  be  tried  in  three 
days,  and  may  be  taken  out  during  the  term  of  the  circuit 
court  or  in  vacation  before  the  other  officers  named.  It  is 
entirely  different  from  a  penal  action,  which  is  governed  by 
the  Civil  Code.  In  it  the  defendant  cannot  be  held  to  bait 
He  must  be  summoned  as  in  other  civil  cases,  and  the  case 
must  be  tried  at  the  next  regular  term  commencing  at  the 
proper  time  thereafter.  A  petition  must  be  filed  which  is 
sufficient  under  the  rules  of  the  Civil  Code  governing  plead- 
ings. There  is  nothing  in  section  1141  that  in  any  way 
relates  to  penal  actions.  It  relates  only  to  prosecutions  by 
warrant,  and  was  designed  to  extend  section  10  of  the  Criminal 
Code,  both  as  to  the  cases  embraced  by  it,  and  the  mode  of 
obtaining  the  warrant  or  summons.  We  therefore  conclude 
that  section  1 1  of  the  Code  is  not  repealed  by  the  section 
quoted  from  the  Kentucky  Statutes.  Though  this  question 
has  not  been  expressly  determined  by  this  court,  section  11 
has  in  several  cases  been  recognised  as  in  force.  Com.  ▼. 
Louisville  &  N.  R.  Co.  (Ky.)  37  S.  W.  58*  1  Am.  &  Eng.  R. 
Cas.,  N.  S.,  68;  Harp  v.  Com.  (Ky.)  61  S.  W.  467;  Com.  v. 
Louisville  &  N.  R.  Co.,  80  Ky.  291, 44  Am.  Rep.  475;  Com.  v. 
Sherman,  85  Ky.  686,  4  S.  W.  790-  See,  also,  section  63, 
Civ.  Code  Prac 

It  is  also  insisted  that  section  n  of  the  Criminal  Code  is  in 
conflict  with  section  12  of  the  constitution  of  Kentucky:  "No 
person  for  an  indictable  offense  shall  be  proceeded  against 
criminally  by  information,  except  in  cases  arising  in  the  land 
or  naval  forces  or  in  the  militia  when  in  actual  service  in  time 
of  war  or  public  danger,  or  by  leave  of  court  for  oppression 
or  misdemeanor  in  office."  This  provision  was  contained  in 
the  first  constitution  of  the  state,  and  has  been  continued 
unchanged  to  the  present  time.  In  1843,  in  Williamson  v. 
Com.,  43  Ky.  146,  this  court  said:  "It  is  suggested  that,  as 
a  breach  of  the  peace  is  an  indictable  offense,  the  proceeding 
by  warrant,  as  in  this  case,  is  in  violation  of  the  eleventh  sec- 
tion of  the  tenth  article  of  the  constitution  of  Kentucky, 
which  provides  that  'no  person  shall,  for  any  indictable 
offense,  be  proceeded  against  criminally,  by  information,'  etc 
We  are  not  aware  of  any  decision  of  this  court  giving  con- 
struction to  that  provision  of  the  constitution.  But  this 
court  has  regarded  proceedings  for  offenses  punishable  by  fine 
only  as  of  a  quasi  civil  nature,  as  said  in  the  case  referred  to, 
of  Montee  v.  Com.,  26  Ky.  132.    The  legislature  have  so 
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regarded  them,  by  leaving  to  this  court  appellate  jurisdiction 
in  such  cases.  They  have  been  considered  as  rather  penal 
proceedings,  than  criminal,  and  the  proceeding  in  this  case 
may  be  regarded  as  a  penal  action.  The  warrant  is  a  mere 
summons.  Indictment  is  a  general  remedy  for  the  redress  of 
public  injuries,  and  may  be  filed  in  all  cases  where  an  offense 
is  created  and  punishment  imposed;  but  in  many  such  cases 
penal  actions  are  authorized,  and  proceeding  by  warrant.  A 
proceeding  in  that  way  has  never  been  held,  and  should  not 
be,  we  think,  as  a  proceeding  "criminally  by  information," 
and  in  violation  of  the  clause  of  the  constitution  in  question." 
Again,  in  1879,  in  Com.  v.  Avery,  77  Ky.  625,  29  Am.  Rep. 
429, — a  penal  action  to  recover  the  amount  of  a  bet, — the 
court  said:  "This  is  not  a 'criminal  prosecution,'  nor  'an 
indictable  offense,'  within  the  meaning  of  the  constitution. 
Betting  on  an  election  was  never  a  crime  or  an  indictable 
offense  at  common  law,  nor  is  the  offense,  as  prescribed  by 
the  statute,  to  be  visited  with  any  infamous  punishment ;  and 
it  does  not,  therefore,  come  within  the  meaning  of  the  twelfth 
and  thirteenth  sections  of  the  constitution,  above  quoted, 
either  as  a  'criminal  prosecution'  or  as  'an  indictable 
offense.'  Is  ita  proceeding  according  to  the  law  of  the  land? 
It  is  competent,  as  we  have  seen,  for  the  legislature  to  pre- 
scribe what  shall  be  the  mode  of  trial  for  a  misdemeanor 
created  by  statute,  which  was  not  indictable  at  common  law, 
and  for  which  no  infamous  punishment  is  provided.  Proft 
Jury,  S  97>  The  legislature  having  denounced  the  penalty, 
and  prescribed  a  method  for  its  recovery,  in  which  a  bearing 
is  granted  the  accused,  the  trial  by  jury  is  preserved  inviolate, 
and  a  judgment  before  dispossession  prescribed.  This,  we 
think,  is  all  that  the  constitutional  'law  of  the  land'  requires 
in  such  cases."  The  constitutional  convention  which  framed 
the  present  constitution  brought  over  into  it,  without  change, 
the  old  provision  which  had  thus  been  construed,  and  must 
therefore  be  held  to  have  adopted  it  with  the  construction  it 
bad  then  received.  It  has  been  the  policy  of  the  state,  from 
its  foundation,  to  punish  many  minor  offenses  without  indict- 
ment. These  summary  proceedings  are  essential  to  the  wel- 
fare of  society,  and  have  by  common  consent  been  adopted  to  a 
greater  or  less  extent  in  all  states.  At  common  law,  misde- 
meanors might  be  prosecuted  either  by  indictment  or  informa- 
tion. 1  Bish.  Cr.  Proc.  §  141;  4  Bl.  Coram.  301  310. 
Prosecutions  for  misdemeanors  without  indictment  have  been 
sustained  in  other  states.  See  McGinnis  v.  State,  49  Am. 
Dec  697;  State  v.  Barnett,  87  Am.  Dec.  471;  State  v.  Ben- 
nett (Mo.)  14  S.  W.  86s.  10  L-  R-  A.  717. 

The  defendant  was  charged  in  the  petition  with  willfully 
and  knowingly  suffering  and  permitting  "divers  persons  to 
engage  in  games  of  chance,  and  bet,  wager,  hazard,  win,  and 
lose  money  as  the  result  of  same,  on  the  premises  of  Raid 
railroad  company,  to  wit,   in  a  car  of  a  special  passenger 
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train"  roc  on  September  10,  1S99,  from  Clarksville,  Tenn.. 
to  Evansville,  Ind.,  and  return.  The  prosecution  was  under 
section  1978,  Ky.  St. :  "Whoever  shall  suffer  any  game 
whatever  at  which  money  or  property  is  won  or  lost,  to  be 
played  in  a  house,  boat  or  float  or  on  premises  in  his  occupa- 
tion or  under  his  control,  shall  be  fined  from  $200  to  $500  for 
each  offense."  It  is  earnestly  urged  for  appellant  that  a  rail- 
road car  does  not  come  within  this  statute.  The  right  of 
way  of  a  railroad,  and  the  grounds  belonging  to  it,  are  its 
premises.  For  these  premises,  it  is  responsible  as  any  other 
owner,  for  gaming  suffered  thereon.  The  fact  that  the  gaming 
was  in  a  car  standing  on  these  premises  woald  not  be 
material;  nor  is  the  fact  that  the  car  was  not  stationary,  bnt 
in  motion.  If  a  farmer  suffered  gaming  to  go  00  in  a  wagon 
on  his  farm  driven  by  him  from  the  crib  to  the  cornfield,  he 
would  be  as  clearly  guilty  as  if  the  wagon  was  standing  at  the 
crib,  or  the  gaming  was  done  in  the  crib.  The  purpose  of 
the  statute  is  the  suppression  of  gaming,  and  to  this  end  it  im- 
poses a  penalty  on  all  persons  suffering  it  on  premises  in  their 
occupation  or  under  their  control.  The  admission  of  evi- 
dence that  the  gaming  was  continuous  from  the  time  the  train 
started  until  it  stopped  came  about  by  witnesses  stating  facts 
incidentally.  The  mode  of  interrogation  by  the  common- 
wealth's attorney  was  proper,  and  the  statements  objected  to 
were  brought  ont  by  the  witnesses  in  explaining  how  they 
knew  that  gaming  was  done  in  Todd  county.  The  court,  by 
its  instructions,  properly  confined  the  jury  to  what  was  done 
in  that  county,  and  we  do  not  see  that  there  was  any  error  to 
the  substantial  prejudice  of  the  appellant  in  this  matter. 

On  the  return  of  the  case  the  court  will  allow  the  defendant 
to  withdraw  its  answer,  and  enter  a  plea  of  not  guilty,  if  it 
desires  to  do  so.  We  see  no  other  error  in  the  record ;  bat 
for  the  reasons  indicated  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Illinois  Cent.  R.  Co.  v.  McManus'  Adm'x. 

(Court  of  Appeals  of  Kentucky,  April  30, 1901.) 

[67  S.  W.  Rep.  1000.] 

Ejection  of  Trespasser— Caro  Required — Instruction.* 

An  instruction  telling-  the  jury  that  it  is  the  duty  of  servants  in 
charge  of  a  train,  in  putting  a  person  off,  even  though  he  be  a  tres- 
passer, to  see  that  the  train  has  stopped  running  before  ejecting  him. 
"or  that  its  speed  is  so  checked  as  to  guaranty  his  safety  in  alighting," 
would  have  been  in  better  form  if  the  part  of  the  instruction  quoted 
had  read,  "or  that  its  speed  is  so  checked  as  to  render  It  safe  for  him  to 

alight." 

"As  to  whether  it  is  negligence  to  eject  a  trespasser  from  a  moving 
train,  see  Johnson  v.  Chicago,  etc.,  Ry.  Co.,  1  R.  R.  R.  504,24  Am.  * 
Eng.  R.  Cm.,  N.  S.,  504,  and  foot-note. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        573 

Illinois  Cent.  R.  Co.  v.  McHanns'  Adm'x 

Same — Scope  of  Brakeman' a  Authority.* 

The  court  properly  refused  to  instruct  the  jury  that  if  defendant's 
brakeman  put  plaintiff's  intestate,  a  trespasser,  off  the  train  maliciously, 
and  not  in  the  discharge  of  his  duty  as  brakeman,  the  jury  should  find 
for  the  defense,  as  the  act  of  putting1  a  trespasser  off  was  clearly  within 
the  scope  of  the  brakeman's  authority,  and  the  evidence  does  not  tend 
to  show  that  the  object  sought  by  the  brakeman  was  the  infliction  of 
an  injury. 

Appeal  from  circuit  court,  McCracken  county. 

"Mot  to  be  officially  reported." 

Action  by  the  administratrix  of  Robert  McManus  against 
the  Illinois  Central  Railroad  Company  to  recover  damages  for 
the  death  of  plaintiff's  intestate.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

Quigley  &  Qnigley  and  Pirtle  &  Trabue,  for  appellant. 

Wheeler  &  Worten  and  E.  W.  Hines,  for  appellee. 

DU  RELLE,  J.  Appellee  brought  snit  as  administratrix 
of  her  son,  Robert  McManus,  alleging  that  the  deceased,  hav- 
ing no  money,  was  trying  to  procure  a  free  ride  on  appellant's 
freight  train  from  Central  City  to  Louisville,  and  that  while 
the  train  was  under  headway,  near  Green  river,  the  company, 
by  its  brakeman,  ordered  him  to  get  off,  and,  upon  his  failure 
to  do  so,  immediately  by  force  and  violence,  ejected  him  as 
the  train  was  passing  over  the  trestle  approaching  Green  river, 
causing  him  to  fall  some  30  or  40  feet,  from  which  fall  he 
died.  The  company  denied  all  the  facts  alleged  in  the  peti- 
tion. It  appears  that  four  persons,  of  whom  the  intestate 
was  one,  undertook  to  steal  a  ride  on  the  freight  train  from 
Central  City  to  Louisville.  The  principal  witness  for  the 
plaintiff  was  Robert  Craig,  who  tells  what  is  in  some  respects 
a  most  remarkable  and  improbable  story.  He  says  that  they 
boarded  the  train  between  12  and  1  o'clock  at  night;  that  he 
was  riding  on  the  truss  rods  under  a  box  car,  near  the  middle 
of  the  car,  which  was  near  the  middle  of  the  train;  that  one 
Sam  Hooks  and  McManus  were  on  the  same  car  with  him,  the 
latter  being  on  the  lower  step  of  the  ladder,  on  the  side  of  the 
car,  near  the  end;  that  a  colored  brakeman,  with  a  red 
lantern,  came  along  the  top  of  the  car,  and  told  McManus  to 
get  off  the  car,  to  which  he  responded  that  he  would  get  off 
when  the  train  stopped;  that  the  brakeman  then  replied: 
"Damn  yonl  yon  got  on  this  train  when  it  was  running,  and 
yon  can  get  off  when  it  is  running.  If  you  don't  get  off,  I 
will  mash  your  fingers;"  that  the  brakeman  set  his  lantern 
down  on  the  top  of  the  car.  Craig  further  says  that  be  saw 
this  by  poking  his  bead  out  from  under  the  car  and  looking  up, 
bat  that  at  this  juncture  he  pulled  his  head  in,  for  fear  the 
brakeman  would  see  him,  and  neither  saw  nor  heard  anything 
more;  that  he.  Hooks,  and  one  Kelly,  who  was  the  fourth 
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man,  got  off  at  McHenry.  The  body  of  McManns  was  sub- 
sequently found  on  the  ground  at  the  foot  of  the  trestle,  some 
30  to  40  feet  below  the  rails.  The  box  cars  in  ase  on  the 
Illinois  Centra]  Railroad  appear  to  vary  in  height  from  about  10 
to  about  14  feet.  The  truss  rods  are  iron  rods  running  length- 
wise of  the  car,  fastened  to  the  timbers  at  each  end,  and 
passing  under  iron  braces  which  project  downwards  from  cross 
timbers  situated  about  a  third  of  a  car  length  from  the  ends  of 
the  car.  The  purpose  of  these  truss  rods  is  to  support  the 
load  at  the  center  of  the  car,  the  trucks  supporting  directly 
the  load  in  the  ends.  The  rods  therefore  slant  downwards 
from  the  ends  of  the  car  to  the  braces,  which  are  from  2  to 
21  feet  below  the  bottom  of  the  car,  and  between  the  braces 
ran  parallel  to  the  car  floor.  There  were,  according  to 
Craig's  statement,  three  of  these  truss  rods  on  each  side  of  the 
car  in  question.  The  outermost  truss  rod  is  from  12  to  14 
inches  inside  of  the  line  of  the  side  of  the  car.  Craig  was 
therefore  stretched  across  three  of  the  truss  rods,  near  the 
middle  of  the  car,  lying  upon  his  stomach,  and  grasping  the 
outer  rod.  So  situated,  he  claims  that  he  extended  bis  bead 
beyond  the  side  of  the  car  so  as  to  see  the  face  of  the  brake- 
man  standing  upon  the  top  of  the  car,  and  detect  his  race. 
It  is  improbable  that,  under  these  circumstances,  he  could 
extend  his  head  far  enough  to  see  the  face  of  the  brakeman, 
with  the  train  in  motion,  even  though  going  tolerably  slow, 
as  he  states  it  was.  It  is  also  improbable  that  a  brakeman 
upon  a  moving  freight  train  would  lean  far  enough  over  the 
alight  overhang  of  the  side  of  the  car  roof  to  be  thus  seen.  It 
is  still  more  improbable,  if  possible,  that  in  this  position, 
with  his  head  close  to  the  roar  and  rattle  of  the  moving 
wheels,  the  witness  could  overhear  the  conversation  he 
details.  Both  brakemen  and  the  conductor  on  the  train 
testified  distinctly  and  emphatically  that  they  saw  no  one 
stealing  a  ride  on  the  train,  and  bad  no  conversation  with  any 
one.  Sam  Hooks  did  not  testify  in  the  case,  presumably  for 
the  reason  that  each  side  was  afraid  to  call  him  as  a  witness. 
He  had  made  various  statements  as  to  his  knowledge  of  the 
death  of  McManns,  but  had  refused  to  swear  to  them.  The 
statements  conflicted  with  each  other  and  with  those  of  the 
witnesses.  But  subsequent  to  the  trial,  Hansborongh,  who 
was  a  colored  brakeman  on  the  train,  was  arrested  and  tried 
before  the  police  court,  as  an  examining  court,  in  Paducah, 
upon  the  charge  of  false  swearing,  in  his  statement  that  he 
did  not  see  or  talk  to  McManns.  Upon  this  trial  Hooks  was 
called  as  a  witness  for  the  commonwealth,  and  made  a  state- 
ment which  is  contradictory  not  only  of  the  testimony  of  the 
brakeman,  but  of  bis  own  previous  statements  and  of  the  testi- 
mony of  Craig.  He  said,  in  substance,  that  McManos  and  he 
boarded  the  train  together;  that  McManns  got  on  the  ladder 
on  the  end  of  a  box  car,  between  two  cars;  that  he  got  on  the 
bumpers;  that  a  negro  brakeman  came  over  the  train  and 
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asked  them  where  they  were  going,  and  that  he  said  they 
wanted  to  go  to  Louisville;  that  the  brakeman  asked  if  he 
bad  any  money;  that  he  gave  a  quarter;  that  McManas  said 
be  had  no  money,  and  the  brakeman  told  them  they  would 
have  to  get  off  at  the  next  station,  and  then  went  on  toward 
the  engine;  that  after  the  brakeman  left  they  climbed  up  and 
went  over  the  car,  and  got  down  between  that  car  and  the 
car  in  front;  that  Hooks  got  on  the  bumpers,  and  McManns 
on  the  foothold  or  ladder  at  the  end  of  the  car;  that  he  wanted 
to  get  on  the  foothold  at  the  end  of  the  car,  and  told  McManus 
to  get  on  the  ladder  on  the  side ;  that  McManns  attempted  to 
do  so,  and  went  under  the  trestle;  and  that  this  was  the  only 
conversation  had  between  them  and  the  brakeman.  This 
statement,  together  with  his  other  statements,  was  shown 
upon  the  motion  for  new  trial  npon  the  ground  of  newly  dis- 
covered evidence;  it  being  claimed  that,  until  he  testified  in 
the  police  court,  the  company's  agents  had  been  entirely 
unable  to  learn  what  he  would  state  under  oath.  It  is 
apparent  that,  if  Hooks  had  testified  upon  the  hearing  of  this 
case,  the  value  of  the  testimony  would  have  been  greatly 
diminished  by  his  own  contradictory  statements,  which  might 
have  been  readily  shown.  The  somewhat  similar  case  of 
Wherry  v.  Railway  Co.,  64  Minn.  411;,  67  N.  W.  223,  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,  72,  is  relied  on  by  appellee.  That 
case  differs  in  the  fact  that  the  witness  would  not  state  what 
his  testimony  would  be,  should  he  be  placed  upon  the  wit- 
ness stand.  Said  the  court  in  that  case:  "It  is  not  claimed 
that  plaintiff  or  his  counsel  were  misled  in  any  manner  by 
McDonald  [the  witness].  It  was  certainly  laches  on  plain- 
tiff's part  not  to  have  examined  the  fireman  as  a  witness, 
when  he  had  the  opportunity,  if  he  was  anxious  to  elicit  tbe 
truth;  and,  if  he  dared  not  to  trust  him  then  under  oath,  we 
cannot  now  relieve  him,  that  he  may  experiment  with  the 
witness  at  another  trial. "  Inordinary  cases,  we  should  not 
be  inclined  to  interfere  with  the  circuit  court's  exercise  of  dis- 
cretion in  refusing  an  application  for  a  new  trial,  based  upon 
such  a  discovery  of  such  evidence ;  but  in  this  case,  where  the 
evidence  upon  which  the  jury  must  have  solely  based  their 
verdict  is  of  so  inherently  improbable  a  character  as  that 
which  we  have  stated,  we  have  reached  the  conclusion  that  a 
due  regard  for  the  ends  of  justice  requires  the  granting  of  a 
new  trial. 

The  instructions  given  seem  not  only  to  be  reasonably  fair 
statements  of  the  law,  but  to  be  unobjectionable  to  the 
appellant,  with  two  exceptions.  One  of  these  is  instruction 
"w"  given  on  the  motion  of  plaintiff,  as  follows:  "Tbe  court 
instructs  the  jury  that  it  is  the  duty  of  servants  in  charge 
of  a  train,  in  putting  a  person  off  the  train,  even  thongh 
be  be  a  trespasser,  to  see  that  the  train  had  stopped  running 
before  ejecting  him,  or  that  its  speed  is  so  checked  as  to 
guaranty  his  safety  in  alighting,  and  to  see  that  be  has  a  safe 
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place  to  alight."  The  objection  to  this  instruction  is  to  the 
use  of  the  word  "guaranty."  The  instruction  would  have 
been  better  form  had  it  read,  "or  that  its  speed  is  so  checked 
as  to  render  it  safe  for  him  to  alight."  The  other  objection 
is  to  the  refusal  to  give  in  some  form  an  instruction  that  if 
the  brakemao  pot  McManus  off  the  train  maliciously,  and  not 
in  the  discharge  of  his  doty  as  brakeman,  the  jury  shonid  find 
for  the  defense.  Smith  v.  Railroad  Co.,  95  Ky.  18,  23  S.  W. 
652,  32  L.  R.  A.  72.  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  776,  and 
Railroad  Co.  v.  West  (Ky.)  60  S.  W.  290,  are  relied  on  in 
snpport  of  this  proposition.  It  is  unnecessary  to  decide  here 
in  what  cases  such  an  instruction  should  be  given.  It  is 
enough  to  say  that  the  testimony  in  this  case  does  not  warrant 
the  giving  of  such  an  instruction.  If  the  brakeman  did  pat 
McManus  off  this  train,  or  by  threats  of  violence  forced  him  to 
leave  it,  the  act  of  patting  him  off  was  clearly  within  the 
scope  of  his  authority.  It  was  the  manner  in  which  it  is 
alleged  to  have  been  done  that  is  the  basis  of  the  company's 
responsibility.  The  evidence,  if  true,  does  not  tend  to  show 
that  the  object  sought  by  the  brakeman  was  the  infliction  of 
an  injury.  .     .    .  t  .  . 

For  the  reasons  given,  the  judgment  is  reversed,  and  cause 
remanded,  with  directions  to  award  appellant  a  new  trial, 
and  for  further  proceedings  consistent  herewith. 


Loughrey  et  ux.  v.  Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Jan.  6,  igo».) 

ISO  Atl.  Rep.  972.] 

Railroads— Accident  to  Pedestrians— Contributory  Negligence  * 

One  who  walks  along  a  street  on  or  too  near  a  railroad  track  therein, 
no  necessity  therefor  appearing,  is  guilty  of  contributory  negligence, 
barring  recovery  for  injury  from  an  engine. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  Robert  Loughrey  and  wife  against  the  Penn- 
sylvania Railroad  Company  for  death  of  plaintiffs'  son. 
Judgment  for  defendant.     Plaintiffs  appeal.     Affirmed. 

The  opinion  of  the  court  below  is  as  follows  (McCLUNG, 
J.) :  "The  nonsuit  was  entered  in  this  case  because  plaintiffs' 
own  testimony  showed  contributory  negligence  on  the  part  of 
the  victim  of  the  accident.  He  was  walking  along  a  street 
occupied  by  a  double  track  railway,  on  one  of  the  main 
tracks,  or  so  close  to  it  as  to  be  struck  by  the  passing 
engine.  It  appears  that  there  are  no  sidewalks  on  this  street, 
bat  that  there  is  at  each  side  of  these  main  tracks  room  for 

•As  to  the  respective  rights  of  citizens  and  railroads  running  traioi 
in  streets,  see  Goodrich  v.  Burlington,  C.  R.  A  N.  Ry.  Co.  (lows),  10 
Am.  &  Eng.  K.  Cas.,  N.  S. ,  719,  and  note,  726 ;  7  Rap.  A  Mack's  Dig.  696 
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a  wagon  to  pass  along;.  Under  these  circa  instances,  without 
explanation  of  the  necessity,  we  must  conclude  that  it  was 
negligence  for  this  party  to  walk  along  the  track,  just  as  it 
would  be  negligence  for  foot  passengers  without  necessity  to 
leave  a  sidewalk  and  walk  in  the  roadway.  Bat  it  is  said 
that  at  the  point  of  the  accident  there  was  a  siding  which 
made  a  third  track  on  the  street.  This  might  iastify  or 
excase  a  walking  on  the  siding,  bnt  not  on  the  main  track. 
There  would  seem  even  here  to  have  been  abundant  room 
on  the  side  of  the  street  away  from  the  siding  for  this  person 
to  walk,  and  be  could  have  here  walked  in  safety  from  engines 
on  either  the  main  track  or  siding.  In  any  event  nothing  has 
been  shown  which  absolves  him  from  the  charges  of  negli- 
gence in  walking  alone  the  main  track.  And  now,  to  wit, 
Jane  29,  1901,  the  motion  to  take  off  the  nonsuit  in  this  case 
is  refused." 

Marron  &  McGirr,  for  appellants. 

Patterson,  Sterrett  &  Acbeson,  for  appellee. 

PER  CURIAM.  This  judgment  is  affirmed,  on  the  opinion 
of  the  court  below  refusing  to  take  off  the  nonsuit. 


Kansas  City  Suburban  Belt  Ry.  Co.  v.  Herman  et  aJ. 

(Supreme  Court  of Kansas,  Division  No.  /,  March  S,  1903.) 

[68  Pac.  Rep.  46.] 

Railroad*— Negligence — Child  on  Track— Instruction*.* 

Where,  oil  the  trial  of  an  action ,  the  jury  was  instructed  that  a  rail- 
way company  is  guilty  of  negligence  when  it  runs  a  train  within  the 
limits  of  a  city  of  the  first  class  faster  than  is  permitted  by  ordinance, 
•till,  where  the  jury  is  advised  that  such  violation  of  law  does  not  of 
itself  render  the  railway  company  liable  to  one  who  has  sustained 
injuries,  but  that,  in  order  for  the  jury  to  so  find,  it  must  appear  by  a 
preponderance  of  the  evidence  that  such  injuries  "were  the  direct  and 
proximate  result  of  the  rate  of  speed  at  which  the  train  was  traveling," 
the  instructions,  construed  together,  are  not  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  court  of  appeals,  Northern  department.  Western 
division. 

Action  by  Andrew  Herman,  a  minor,  by  his  next  friend, 
Martin  Herman,  against  the  Kansas  City  Suburban  Belt 
Railway  Company  and  the  Union  Terminal  Railway  Com- 
pany. Judgment  for  plaintiff  against  the  Kansas  City  Sub- 
urban Belt  Railway  Company,  and  it  brings  error.     Affirmed. 

Argued  before  DOSTER,  C.  J.,  and  JOHNSTON,  ELLIS, 
and  POLLOCK,  JJ. 

•As  to  whether  the  violation  of  an  ordinance  limiting  speed  of  trains 
is  negligence,  see  Haines  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),   1  R. 
R.  R.  627,  24  Am.  ft   Eng.   R.  Cas.,  N.  S.,  627. 
2  R  R  R— 37 
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Miller,    Buchan  &  Morris  and  Lathrop,   Morrow,  Fox  & 
Moore,  for  plaintiff  in  error. 
Silas  Porter  and  W.  B.  Sutton,  for  defendants  in  error. 
Lathrop,    Morrow,  Fox  &  Moore,   for  defendant  in  error 
Union  Terminal  Ry.  Co. 

ELLIS,  J.  This  action  was  originally  brought  against  the 
Kansas  City  Suburban  Belt  Railway  Company,  a  Missouri 
corporation,  and  the  Union  Terminal  Railway  Company,  a 
Kansas  corporation,  by  Andrew  Herman,  a  minor,  by  his 
next  friend,  to  recover  $10,000  damages  for  an  injury  to  the 
plaintiff,  a  child  four  years  of  age,  by  reason  of  the  alleged 
negligence  of  the  defendants.  On  the  day  the  snmmons  was 
returnable,  the  defendant  Belt  Company  filed  its  petition 
and  bond  for  a  removal  of  the  cause  to  the  United  States  cir- 
cuit court  on  the  ground  of  diversity  of  citizenship  between 
the  plaintiff  and  that  company,  and  because  the  controversy 
between  the  plaintiff  and  said  company  was  separable  from 
the  controversy  between  the  plaintiff  and  the  Union  Terminal 
Company.  The  court  denied  the  application  for  removal 
Thereafter  the  cause  was  tried  at  the  September,  1898,  term 
of  the  court  of  common  pleas.  At  the  close  of  plaintiff's 
testimony  the  Union  Terminal  Railway  Company  interposed 
a  demurrer  to  the  evidence,  which  the  court  sustained.  The 
Belt  Company  thereupon,  and  before  any  other  proceedings 
were  had  in  the  case,  filed  another  petition  and  bond  for 
removal  to  the  United  States  circuit  court  on  the  ground 
of  diversity  of  citizenship  between  the  plaintiff  and  defend- 
ant; alleging  the  filing  of  the  former  petition  for  removal,  and 
the  fact  that  the  demurrer  of  the  Union  Terminal  Railway 
Company  had  been  sustained,  and  further  alleging  that  not 
only  was  no  evidence  offered  or  attempted  to  be  offered  by 
plaintiff  to  show  a  cause  of  action  against  the  Union  Terminal 
Company,  but  that  the  latter  company  had  been  joined  with 
the  Belt  Company  for  the  sole  purpose  of  preventing  a  removal 
of  the  cause  to  the  United  States  court,  and  that  no  proper 
attempt  was  made  to  show  any  cause  of  action  against  it. 
Plaintiff  filed  what  his  counsel  called  an  "answer  to  the  petition 
for  removal,"  alleging  good  faith  in  joining  the  two  railways 
as  defendants,  and  setting  forth,  in  substance,  that  the  coun- 
sel for  the  respective  railway  companies  had  promised  to  pro- 
duce certain  documents  and  papers  in  court,  which  counsel 
for  plaintiff  below  contended  would  have  shown  liability  on 
the  part  of  both  of  said  railway  companies  towards  his  client, 
but  that,  after  relying  upon  the  good  faith  of  counsel  to  pro- 
dace  such  papers  and  records,  at  the  last  moment,  and  dur- 
ing the  trial,  counsel  had  violated  such  promise,  and  refused 
to  produce  them,  for  which  reason,  it  was  claimed,  the  plain- 
tiff had  been  deprived  of  material  evidence.  This  so-called 
answer  was  properly  verified  by  counsel  for  plaintiff  below, 
and  thereupon  the  court  again  denied  the  right  of  removal  to 
the  Belt  Railway  Company,  to  which  the  latter  excepted. 
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The  trial  proceeded.  Rod  resulted  in  a  disagreement  of  the 
jury.  At  the  ensuing  February  term  of  court,  the  plaintiff,  on 
leave  granted,  filed  an  amended  petition  against  the  Belt 
Company,  reducing  tbe  amount  of  damages  claimed  to $1,999, 
npon  which  issues  were  joined,  and  the  cause  tried  during  the 
May  term  following. 

The  jurisdiction  of  this  court  to  hear  and  determine  the 
case  is  challenged  upon  the  ground  that  the  second  applica- 
tion for  removal  to  the  United  States  circuit  court  ought  to 
have  been  granted,  for  which  reason  tbe  case  mast  be  here 
treated  as  though  it  had  in  fact  been  removed  to  tbe  federal 
court  In  support  of  this  contention  the  case  of  Powers  v. 
Railroad  Co.,  169  U.  S.  92,  18  Sup.  Ct.  264,  43  L.  Ed.  673, 
is  cited  as  authority.  The  following  is  quoted  from  the  opin- 
ion: "In  the  case  at  bar,  the  second  petition  for  removal,  as 
presented  to  the  state  court,  alleged  that  the  petitioner  was 
a  citizen  of  the  states  of  Virginia  and  West  Virginia ;  that  tbe 

Elaintifi  was  a  citizen  of  Kentucky;  that  Evans  and  Hickey 
ad  been  fraudulently  and  improperly  joined  as  defendants 
for  the  purpose  of  defeating  the  petitioner's  right  of  removal; 
that,  because  of  their  joinder,  the  cause  had  been  remanded  to 
the  state  court ;  and  that  the  action,  having  been  discontinued 
against  them,  was  now,  for  the  first  time,  binding  against  the 
petitioner  alone.  *  *  *  It  was  thus  made  to  appear  upon 
the  record  of  the  state  court  that  the  case  could  not  have  been 
removed  before,  and  that  it  bad  now  become  in  its  nature 
removable,  by  reason  of  the  diverse  citizenship  of  the  parties. 
Such  being  the  case,  it  was  rightly  removed,  by  the  second 
petition  for  removal,  into  the  circuit  conrt  of  the  United 
States."  It  will  be  observed  that  in  that  case  the  plaintiff 
voluntarily  dismissed  his  action  against  those  defendants 
whose  relationship  to  the  action  afforded  the  only  impedi- 
ment to  a  removal  of  the  cause  into  the  United  States  court. 
In  the  later  case  of  Whitcomb  v.  Smitbson,  175  U.  S.  63;,  30 
Snp.  Ct.  248,  44  L.  Ed.  303,  suit  was  brought  against  two 
railroad  companies  to  recover  for  personal  injuries  sustained 
by  an  employee  of  one  of  them,  and,  after  tbe  evidence  had 
all  been  taken  at  tbe  trial,  the  court  sustained  a  motion  to 
instruct  the  jury  to  return"  a  verdict  on  behalf  of  one  of  the 
railroad  companies  because  tbe  evidence  did  not  sustain  the 
allegations  of  the  complaint  as  to  tbe  negligence  of  that 
defendant;  and  thereupon  the  remaining  defendant,  alleging 
diverse  citizenship,  immediately  filed  a  petition  and  bond  for 
removal  of  the  cause  to  the  United  States  court,  which  was 
denied.  Referring  to  the  motion  to  instruct  the  jury,  the 
conrt,  speaking  through  Mr.  Chief  Justice  Fuller,  said:  "This 
was  a  ruling  on  the  merits,  and  not  a  ruling  on  the  question 
of  jurisdiction.  It  was  adverse  to  plaintiff,  and  without  bis 
assent;  and  tbe  trial  conrt  rightly  held  that  it  did  not  operate 
to  make  the  cause  then  removable,  and  thereby  to  enable  the 
other  defendants  to  prevent '  plaintiff  from  taking  a  verdict 
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against  them. "  wc  regard  that  decision  as  decisive  of  this 
case.  It  having  been  made  to  appear  prima  facie  that  the 
railway  companies  originally  made  party  defendants  were  not 
joined  for  the  fraudulent  purpose  of  preventing  a  removal,  the 
sustaining  of  the  demurrer  to  the  evidence  as  to  the  Kansas 
corporation,  without  the  consent  of  plaintiff  below,  and 
against  his  desire  and  interest,  did  not  render  the  cause  re- 
movable. The  Beit  Company  does  a  mere  switching  and 
transfer  business  for  the  different  roads  entering  Kansas  City. 
It  runs  no  trains  of  its  own,  but  merely  handles  and  transfers 
cars  for  other  railroads  which  it  intersects  in  and  about  the 
city.  The  accident  happened  a  few  feet  south  of  Central 
avenue,  near  the  west  bank  of  the  Kansas  river,  in  Kansas 
City,  Kan.  Central  avenue  runs  east  and  west,  and  upon  the 
line  of  that  street  a  bridge  spans  the  river,  which  at  that  point 
flows  in  a  northerly  direction,  and  the  railway  runs  nearly 
parallel  with  the  river.  About  225  feet  north  of  the  north 
line  of  Central  avenue  a  switch  track  leads  west  out  of  the 
main  track  of  the  railway,  and  extends  southward  across  Cen- 
tral avenue,  and  parallel  with  the  main  track.  Some  distance 
sooth  of  the  avenue  is  a  private  switch  track,  owned  by  the 
Metropolitan  Street  Railway  Company,  which  connects  with 
the  switch  track  just  mentioned,  and  lies  west  of  it  On  the 
day  of  the  accident  this  Metropolitan  switch  track  was  open, 
so  that  cars  coming  south  down  the  main  switch,  or  switch 
occupied  by  the  Belt  Company,  could  pass,  without  obstruc- 
tion, onto  the  Metropolitan  track.  Upon  the  latter  track 
stood  a  coal  car.  The  plaintiff  and  another  boy  about  his  age 
had  passed  from  Central  avenue  southward,  and  were  follow- 
ing a  beaten  path  used  for  travel  along  the  Metropolitan  track, 
when  a  train  of  27  cars  backed  rapidly  from  the  north;  and, 
when  the  rear  end  of  the  train  arrived  at  the  switch  north  of 
Centra]  avenue,  the  first  or  rear  car  remained  on  the  main 
line,  the  second  was  derailed,  and  most  of  the  others  turned 
in  upon  the  switch  track  of  the  railway  company,  and  ran 
with  considerable  velocity  toward  the  open  Metropolitan 
switch.  An  employee  in  the  power  house  of  the  Metropolitan 
Company,  seeing  the  boys  and  realizing  their  danger,  snouted 
at  them;  and  plaintiff's  companion  ran  to  a  place  of  safety, 
while  plaintiff,  who  was  probably  out  of  danger  when  given 
the  warning,  ran  upon  the  Metropolitan  track  south  of  the 
coal  car,  which,  being  struck  by  the  train,  started  violently 
forward,  and  ran  over  him,  cutting  off  bis  foot  The  allega- 
tions of  negligence  contained  in  the  petition  which  were  finally 
submitted  by  the  court  to  the  jury,  as  contended  for  on  the 
part  of  the  plaintiff,  were  five  in  number,  and  are  as  follows: 
"(1)  That  said  train  of  cars  was  traveling  faster  than  six 
miles  per  hour,  in  violation  of  Ordinance  2536  of  the  city  of 
Kansas  City,  Kansas.  (2)  That  there  were  not  enough  men 
in  proper  places  on  said  train,  to  communicate  stop  signals 
with  reasonable  promptness  to  the  engineer  who  was  in  charge 
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of  the  locomotive  of  said  train.  (3)  That  under  the  circum- 
stances of  this  case,  and  the  rate  of  speed  at  which  said  train 
of  cars  was  traveling,  the  brakes  on  the  cars  of  said  train 
should  have  been  connected  with  the  locomotive.  (4)  That 
the  trainmen  who  were  operating  said  train  did  not  observe 
that  the  switch  connecting  the  side  track  with  the  main  track 
was  not  in  a  safe  and  proper  condition  for  the  passing  of  trains 
over  it  when  they  reached  said  switch  with  said  train,  and 
not  immediately  stopping  said  train.  (5)  That  the  main-line 
switch  was  not  kept  securely  locked  and  fastened. ' '  Of  these, 
the  second  was  waived  by  counsel  for  plaintiff  below  upon  the 
argument.  The  instructions  given  upon  these  several  claims 
of  negligence  were  in  substantial  conformity  with  rules  hitherto 
approved  by  this  court,  and  appear  to  us  to  be  free  from 
material  error,  although  objections  are  urged  against  each  of 
them.  As  such  instructions  were  very  lengthy,  and  as  no 
useful  purpose  could  be  subserved  thereby,  they  are  not  set 
forth  herein. 

Plaintiff  in  error  strenuously  objects  to  the  instructions 
which  relate  to  a  violation  of  the  ordinance  of  the  city  of 
Kansas  City,  Kan.,  above  referred  to.  While  the  jury  were 
advised  that  the  violation  of  such  ordinance  by  the  railway 
company  constituted  negligence,  they  were,  in  effect,  informed 
that  snch  violation  of  law  did  not  of  itself  render  the  company 
liable,  but  that,  in  order  for  the  jury  to  so  find,  it  must  appear 
by  a  preponderance  of  the  evidence  that  the  injuries  to  plain- 
tiff "were  the  direct  and  proximate  result  of  the  rate  of  speed 
at  which  the  train  was  traveling."  Therefore  the  contention 
of  plaintiff  in  error  that,  under  the  instruction,  the  jury  were 
authorized  to  infer  that  the  company  was  liable  from  the 
mere  fact  that  its  train  was  running  faster  than  the  ordinance 
permitted,  is  without  force. 

Counsel  for  plaintiff  in  error,  on  the  trial,  sought  to  prove 
that  the  ordinance  was  unreasonable,  in  that  near  the  place 
of  the  accident  a  grade  existed  in  the  track,  and  that,  in  order 
to  transport  a  heavy  train  up  such  grade,  it  was  necessary  to 
run  at  a  greater  velocity  than  six  miles  an  hour,  to  secure  the 
necessary  momentum  to  go  over  the  grade.  To  that  end,  it 
offered  to  show  the  number  of  cars  usually  placed  in  a  train, 
and  the  rate  of  speed  at  which  snch  train  ordinarily  ran  at 
that  point.  The  offer  of  evidence  was  refused  by  the  trial 
court.  Upon  such  ruling  no  error  can  be  predicated.  By 
statute  the  city  was  invested  with  the  power  to  regulate  the 
speed  of  trains  within  its  limits.  Chapter  18,  art.  3,  §  727, 
par.  21,  Gen.  St.  1901.  The  rate  of  six  miles  per  hour  pre- 
scribed by  the  ordinance  objected  to  is  not  unreasonable, 
and,  while  a  compliance  with  it  may  require  a  reduction  in 
the  nnmber  of  cars  which  might  be  carried  upon  a  level  in 
order  that  a  given  train  may  ascend  a  grade,  snch  ordinance  is 
not  for  that  reason  obnoxious  to  criticism. 
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The  other  assignments  of  error  are  included  within  those 
adverted  to  above,  so  far  as  they  seem  to  deserve  attention. 

The  record  tends  to  show  that  the  railway  company  had  a 
fair  trial,  the  damages  awarded  are  not  claimed  to  have  been 
excessive,  and  the  special  findings  of  the  jury  sustain  the 
judgment,  which  is  affirmed.     All  the  justices  concurring. 


Law  v,  Missouri.  K.  &  T.  Ry.  Co.  of  Texas. 

(Court  of  Civil  Appeals  of  Texas,  April »,  1902.) 

[67  8.  W.  Rep.  1025.] 

Accident  on  Track- Licensees-    Degree  of  Car*.* 

Where  a  railroad  company  consented  to  the  daily  use  of  its  track  a» 
a  walkway  by  pedestrians  passing  between  a  thickly  populated  settle- 
ment and  a  town,  a  person  using  such  track  for  such  purposes  was  not 
a  trespasser,  and  the  company  was  obliged  to  exercise  ordinary  care  to 
avoid  injuring  him. 
Same — Contributory  Negligence. 

Plaintiff,  while  walking  southwardly  on  defendant's  track,  was  ran 
over  by  a  train  coming  from  the  south.  A  strong  north  wind  was  blow- 
log,  wbich  made  it  difficult  for  plaintiff  to  hear  the  ordinary  sounds  of 
a  train,  but  he  could  have  heard  a  whistle  or  bell  if  any  bad  been 
sounded.  Plaintiff's  hat  was  pulled  down  over  his  face,  and  be  kept  his 
eyes  closely  on  the  ties,  and  was  trying  to  keep  a  lookout  for  the  return 
of  a  hand  car  which  had  just  passed  to  the  north,  owing  to  all  of  which 
he  failed  to  see  or  hear  the  train  which  injured  him :  held,  that 
whether  plaintiff  was  guilty  of  contributory  negligence  waa  for  the  jury. 
Same— Same — Contributory  Negligence  after  Discovering  Plaintiff* 
Peril. 

Where  those  in  charge  of  defendant's  train  discovered  plaintiff  on  the 
track  in  time  to  avoid  injuring  him,  either  by  stopping  the  train,  or  by 
giving  proper  warnings,  both  of  which  they  failed  to  do,  plaintiff' i 
contributory  negligence  was  not  available  as  a  defense. 

Appeal  from  district  court,  Bell  county;  John  M.  Furman, 
Judge. 

Action  by  J.  S.  Law  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

This  is  a  personal  injury  suit  The  defendant  interposed  a 
general  demurrer  and  several  special  exceptions,  all  of  which 
were  sustained,  and,  plaintiff  declining  to  amend,  his  case  was 
dismissed.  Omitting  certain  portions  not  essential  to  an 
understanding  of  the  points  decided,  the  plaintiff's  petition 
reads  as  follows: 

"(2)  That  defendant  owns  and  operates  a  line  of  railway  in 
and  through  Bell  county,  said  state,  and  has  and  maintains  1 
station  at  Belton,  in  said  Bell  county,  Texas,  with  E.  R. 
Easton  as  station  master  at  said  Belton  station,  and  that  said 
defendant  owns  and  operates  a  line  of  railway  through  the 
town  of  Troy,  in  said  county  of  Bell  and  state  of  Texas,  and 

•See  Morgan  v.  Wabash  R.  Co.  (Mo.),  20  Am.  A  Eng.  R.  Cas.,  N.  S-, 
372,  and  extensive  note,  394  et  seq. 
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beyond  said  town  of  Troy,  both  north  and  south,  for  many 
miles;  that  defendant  owns  and  maintains  a  station  at  or 
near  the  said  town  of  Troy,  Texas,  where  the  defendant's 
trains  stop  daily  for  the  transaction  of  business;  that,  north 
from  said  station  for  five  hundred  and  fifty  yards,  defendant's 
railway  track  is,  and  was  on  the  25th  day  of  December,  A.  D. 
189;,  situated  and  located  in  and  through  a  densely  settled 
portion  of  said  town  of  Troy,  Texas;  that  said  defendant's 
railway  track  beyond,  contiguous  to,  and  north  of  said  town 
is,  and  was  on  the  25th  day  of  December,  A.  D.  1895,  situated 
and  located  for  about  two  miles  in  and  through  a  very  rough, 
hilly,  and  broken  country ;  that  beyond,  contiguous  to  and  north 
of  said  hilly  and  broken  country,  defendant's  railway  track  is 
situated  and  located  in  and  through  a  very  thickly  populated 
settlement ;  that  there  were  no  djrect  roads  or  paths  leading 
from  said  settlement  to  said  town  of  Troy,  Texas;  that  the 
inhabitants  of  said  settlement  get  all  of  their  mail  matter  and 
do  all  their  shopping  at  said  town  of  Troy,  Texas. 

"(3)  That  the  inhabitants  residing  in  said  settlement, 
and  those  residing  on,  along,  and  adjacent  to  said  railway 
track  north  of  said  station  in  the  town  of  Troy,  Texas, 
and  many  others,  are  constantly  and  daily  in  the  habit  of 
walking  and  passing  on,  over,  and  along  defendant's  rail- 
way track  for  about  two  miles  north  of,  and  contiguous  ■ 
to,  the  town  of  Troy,  Texas,  in  going  to  and  from  said 
town;  that  said  portion  of  defendant's  railway  track  as 
aforesaid  is,  and  has  been,  constantly  and  daily  nsed  for  the 
past  fourteen  years  by  said  inhabitants  residing  on,  along,  and 
adjacent  to  said  railway  track  north  of  said  station  in  the  town 
of  Troy,  Texas,  and  by  the  inhabitants  residing  in  said  settle- 
ment north  of  said  town,  and  by  many  others,  as  a  passway 
or  walkway  in  going  to  and  returning  from  the  said  town ;  and 
that  it  was  so  used  on  the  25th  day  of  December,  A.  D.  1895. 

"(4)  That  the  constant  and  daily  use  of  that  portion  of 
defendant's  railway  track,  described  as  aforesaid,  by 
pedestrians,  as  a  pathway,  footpath,  or  walkway,  in  going  to 
or  returning  from  the  said  town  of  Troy,  Texas,  has  been  for 
many  years  prior  to  the  25th  day  of  December,  189;,  and  was 
on  said  day,  well  known  to  the  defendant,  its  agents  and  serv- 
ants, and  that  said  defendant  had  never  objected  to  the  said 
use  of  said  track,  but  had  acquiesced  therein  and  consented 
to  same. 

"(5)  That  on  the  25th  day  of  December,  1895,  plaintiff, 
while  walking  south  from  said  settlement  to  the  town  of  Troy, 
Texas,  npon  that  portion  of  defendant's  railway  track  herein- 
before described,  and  when  within  about  one  hundred  yards 
of  the  corporate  limits  of  said  town  of  Troy,  Texas,  and  at  a 
point  about  six  hundred  and  fifty  yards  north  of  defendant's 
depot  in  said  town,  was  struck,  knocked  down,  and  run  over 
by  an  engine  and  train  of  cars  belonging  to  defendant,  while 
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being  operated,  driven,  and  propelled  by  defendant,  its 
agents  and  servants. 

"(6)  That,  in  consequence  of  said  collision,  plaintiff  was 
severely  injured;  that  his  right  arm  was  almost  severed  from 
his  body,  and  so  badly  mangled  and  bruised  as  to  necessitate 
amputation,  thereby  disfiguring  and  crippling  him  for  life, 
causing  him  great  mental  and  physical  pain;  that  he  was  se- 
verely braised  and  injured  about  the  right  shoulder  and  head; 
that  be  received  internal  injuries  in  the  region  of  the  right 
chest,  from  which  he  suffered,  and  still  suffers,  great  pain; 
that  by  reason  of  said  injuries  his  capacity  to  labor  and  ears 
money  has  been  greatly  diminished,  and  that  he  has  lost 
much  valuable  time ;  and  that  he  has  been  compelled  to  employ 
physicians  to  wait  upon  him  and  relieve  his  suffering. 

"(7)  That  said  collision  occurred  about  11  o'clock  a.  m. ; 
that  at  that  time  there  was  a  cold  and  severe  wind  blowing 
from  the  north,  with  unusual  force  and  violence;  that  on 
account  of  the  wind  blowing  from  the  north,  and  the  roaring 
sound  caused  by  same,  and  the  roaring  sound  caused  by  the 
telegraph  wires  along  defendant's  railway  track,  it  was  very 
difficult  for  plaintiff  to  bear  and  distinguish  any  sound  from 
the  south,  such  as  that  usually  made  by  the  running  of  an 
engine  and  train  of  cars,  but  that  plaintiff  could  have  beard 
and  distinguished  the  direction  of  the  sounds  caused  by  the 
ringing  of  a  bell  and  the  blowing  of  a  whistle,  if  the  same 
bad  been  sounded  at  a  proper  time  and  place. 

"(8)  That  the  said  engine  and  train  of  cars  which  inflicted 
said  injuries  upon  plaintiff  were  moving  from  the  south  at  the 
time  of  said  collision. 

"(9)  That  about  two  hundred  and  fifty  yards  north  of  the 
place  where  said  collision  occurred  there  was  and  is  considera- 
ble curve  in  defendant's  track  or  line  of  railway;  that  beyond 
and  north  of  said  curve  an  engine  and  train  of  cars  could  not 
be  seen  by  plaintiff  from  the  place  occupied  by  him  just  be- 
fore and  at  the  time  of  said  collision;  that,  before  the  said 
collision,  plaintiff  heard  a  sound,  which  sound  plaintiff  sap- 
posed  to  be  occasioned  by  the  return  of  a  hand  car  which  had 
recently  passed  him  going  north;  that  he  was  looking  and 
listening  for  the  approach  of  said  hand  car  when  defendant's 
agents  and  servants  ran  said  engine  and  train  of  cars  against, 
upon,  and  over  plaintiff,  thereby  inflicting  upon  him  said 
injuries. 

"(10)  That  defendant's  agents  and  servants  in  charge  of 
said  engine  and  train  of  cars  were  drunk,  incompetent,  and 
unable  to  run  said  engine  and  train  of  cars,  on  account  of 
their  said  drunken  condition,  and  were  reckless,  wanton,  and 
grossly  negligent  in  running  said  engine  and  train  of  cars, 
and  in  running  same  against,  upon,  and  over  plaintiff. 

"(11)  That  the  said  town  of  Troy,  Texas,  was  dulyand 
legally  incorporated ;  that  there  was  in  force  on  the  251b  day 
of  December,  1895,  in  the  said  town  of  Troy,  Texas,  an  ordi- 
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nance  limiting  the  speed  of  trains  while  within  said  corporate 
limits  to  six  miles  par  hour;  that,  at  the  time  plaintiff  was 
struck  and  injured  by  said  engine  and  train  of  cars,  almost  the 
entire  train,  to  wit,  about  fifteen  box  cars,  were  within  the 
incorporated  limits  of  said  town  of  Troy,  Texas;  that  defend- 
ant's engine  and  train  of  cars  which  inflicted  said  injuries 
upon  plaintiff  were  being  driven,  run,  and  propelled  by  defend- 
ant's agents  and  servants  at  a  fast,  dangerous,  and  unlawful 
rate  of  speed,  to  wit,  at  the  rate  of  fifty  miles  per  hour,  in, 
through,  and  near  the  incorporated  limits  of  the  said  town  of 
Troy,  Texas,  at  the  time  they  were  driven,  run,  and  propelled 
against,  upon,  and  over  plaintiff;  that  defendant's  agents  and 
servants  were  reckless,  wanton,  and  grossly  negligent  in  run- 
ning said  engine  and  train  of  cars  at  said  fast,  dangerous,  and 
unlawful  rate  of  speed  in  and  through  and  near  the  incor- 
porated limits  of  said  town  of  Troy,  Texas,  and  in  driving, 
running,  and  propelling  same  against  and  over  plaintiff. 

"(12)  That  said  injuries  were  inflicted  upon  plaintiff  on 
the  25th  day  of  December,  1895 ;  that  said  day  was  a  legal 
holiday;  that  a  great  many  people  were  on  that  day  in  the 
habit  of  gathering,  collecting,  and  congregating  about  towns 
and  villages,  and  about  the  town  of  Troy,  Texas;  that  a  large 
and  unusual  number  of  people  were  on  that  day  in  the  habit 
of  passing  to  and  fro,  back  and  forth,  on,  along,  and  across 
that  portion  of  defendant's  line  of  railway  hereinbefore 
described,  in  going  to  and  from  the  said  town  of  Troy,  Texas; 
that  all  of  these  facts  were  well  known  to  defendant,  its 
agents  and  servants;  that  said  defendant,  its  agents  and  serv- 
ants, were  wanton,  reckless,  and  grossly  negligent  in  driving 
and  running  and  propelling  said  engine  and  train  of  cars  in 
and  through  and  near  the  said  town  of  Troy,  Texas,  at  said 
fast,  dangerous,  and  reckless  rate  of  speed  on  said  holiday, 
and  in  driving,  running,  and  propelling  the  same  against, 
upon,  and  over  plaintiff. 

"(13)  That  in  said  town  of  Troy,  Texas,  four  roads  or  streets 
cross  defendant's  railway  track, — one  at  said  station,  one 
about  three  hundred  yards  south  of  said  station,  one  north  of 
said  station  about  two  hundred  and  seventy-five  yards,  and 
the  other  north  of  said  station  about  one  hundred  yards;  that 
all  of  said  roads  and  streets  are,  and  were  on  the  25th  day  of 
December,  A.  D.  1895,  public  highways;  that  the  crossings 
of  same  were  kept  up  and  maintained  by  defendant ;  that 
signal  boards  were  erected  and  kept  by  defendant  at  each  of 
said  crossings ;  that  it  was  customary  and  usual  for  persons  in 
charge  of  defendant's  engines  and  cars  to  give  the  statutory 
signals  at  or  near  said  crossings;  that  on  the  occasion  when 
said  injuries  were  inflicted  upon  the  body  of  plaintiff,  no 
signals,  either  by  sounding  the  whistle  or  ringing  the  bell, 
were  given  at  or  near  either  of  said  crossings;  that,  if  signals 
had  been  given  at  the  proper  time  and  place,  plaintiff  could 
have  heard  them,  and  thereby  avoided  the  injuries;  that  it 
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was  usual  and  customary  for  the  defendant's  agents  and  serr- 
ants  in  charge  of  its  engines  and  cars  to  sound  the  whistle  and 
rine  the  bell  continuously  in,  through,  and  near  the  corporate 
limits  of  the  town  of  Troy,  Texas ;  that  on  the  occasion  of  the 
said  collision  no  signals  were  given,  either  by  ringing  the  bell 
or  blowing  the  whistle,  at  or  near  the  said  town  of  Troy, 
Texas;  that,  if  the  proper  signals  had  been  given  at  the  usual 
and  customary  times  and  places,  plaintiff  could  have  heard 
same,  and  thereby  avoided  said  injuries;  that  defendant's 
agents  and  servants  in  charge  of  said  engine  and  train  of  can 
were  wanton,  reckless,  and  grossly  negligent  in  running,  driv- 
ing, and  propelling  said  engine  and  train  of  cars  at  and  near 
said  public  crossings  at  the  time  and  in  the  manner  hereinbe- 
fore described,  and  in  failing  to  give  the  statutory  signals 
at,  in,  through,  and  near  the  town  of  Troy,  Texas,  thereby 
indicting  said  injuries  upon  said  plaintiff. 

"(14)  That  defendant's  agents  and  servants  in  charge  of  said 
engine  and  train  of  cars  discovered  plaintiff  npon  said  railway 
track,  and  discovered  his  perilous  position  and  imminent 
danger,  in  time  to  have  warned  him  of  the  approach  of  said 
engine  and  train  of  cars  by  ringing  the  bell  or  sounding  the 
whistle;  that,  if  the  said  signals  had  been  sounded  at  the 
proper  time  and  place,  plaintiff  could  have  heard  them,  and 
thereby  avoided  the  injuries;  that  said  agents  and  servants  in 
charge  of  said  engine  and  train  of  cars  failed  to  give  the  proper 
signals,  by  ringing  the  bell  and  sounding  the  whistle,  after 
they  discovered  plaintiff  npon  said  railway  track,  and  after 
they  discovered  plaintiff's  perilous  position  and  imminent 
danger ;  that  defendant's  agents  and  servants  in  charge  of  said 
engine  and  train  of  cars  discovered  plaintiff  upon  said  rail- 
way track,  and  discovered  plaintiff's  perilous  position  and 
imminent  danger,  in  time  to  have  checked  and  stopped  the 
speed  of  said  engine  and  train  of  cars,  and  thereby  have 
avoided  said  collision;  that  they  made  no  effort  to  checker 
stop  the  speed  of  same  after  they  discovered  plaintiff  npon 
said  railway  track,  and  after  they  discovered  plaintiff's  perilous 
position  and  imminent  danger;  that  said  defendant,  its  agents 
and  servants,  were  wanton,  reckless,  and  grossly  negligent  in 
failing  to  warn  plaintiff  of  the  approach  of  said  engine  and 
train  of  cars,  and  in  failing  to  warn  him  of  his  perilous  posi- 
tion and  imminent  danger,  and  in  failing  to  stop  or  check  the 
speed  of  said  engine  and  train  of  cars  after  they  discovered 
plaintiff  upon  the  track,  and  after  they  discovered  plaintiffs 
perilons  position  and  imminent  danger. 

"(15)  And  plaintiff  says  that  if  it  be  not  true  that  defendant, 
its  agents  and-  employees  in  charge  of  said  train,  discovered 
plaintiff's  dangerous  position,  as  above  set  out,  then  he  says 
that  defendant's  track  or  line  of  railway  is  practically  straight 
and  level  from  a  point  about  three  hundred  yards  south  of 
said  station  in  the  town  of  Troy,  Texas,  to  a  point  about  eight 
hundred  yards  north  of  said  station ;  that  the  view  between 
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said  points  is,  and  was  on  the  25th  day  of  December,  A.  D. 
1895,  unobstructed;  that  defendant's  agents  and  servants  in 
charge  of  said  engine  and  train  of  cars,  by  keeping  a  reason- 
able lookout,  and  by  the  exercise  of  ordinary  care,  couldhave 
discovered  plaintiff  upon  said  railway  track,  and  could  have 
discovered  plaintiff's  perilous  position  and  imminent  danger, 
in  time  to  have  warned  plaintiff  of  the  approach  of  said  engine 
and  train  of  cars  by  ringing  the  bell  and  sounding  the  whistle, 
and  that  defendant's  agents  and  servants  in  charge  of  said 
engine  and  train  of  cars,  by  keeping  a  reasonable  lookont  and 
by  the  exercise  of  ordinary  care,  could  have  discovered  plain- 
tiff upon  said  railway  track,  and  could  have  discovered  plain- 
tiff's perilous  position  and  imminent  danger,  in  time  to  have 
checked  the  speed  of  said  engine  and  train  of  cars,  and  thereby 
avoided  said  collision;  that  defendant's  agents  and  servants 
failed  to  exercise  ordinary  care  or  to  keep  a  reasonable  look- 
out at,  in,  and  near  the  incorporated  limits  of  said  town  of 
Troy,  Texas,  and  at  and  before  the  time  they  ran  the  said 
engine  and  train  of  cars  against,  upon,  and  over  plaintiff;  that 
said  agents  and  servants  in  charge  of  said  engine  and  train  of 
cars  were  wanton,  reckless,  and  grossly  negligent  in  failing  to 
exercise  ordinary  care,  and  in  failing  to  keep  a  reasonable 
lookont  at,  in,  through,  and  near  the  incorporated  limits  of 
said  town  of  Troy,  Texas,  and  at  the  time  and  before  they 
ran  said  engine  and  train  of  cars  against,  upon,  and  over 
plaintiff. 

"(16)  That  said  injuries  were  inflicted  while  plaintiff  was 
in  the  exercise  of  due  care,  and  without  any  contributory  neg- 
ligence or  want  of  prudence  on  his  part;  that,  because  of  the 
roaring  sound  made  by  the  wind  and  wires  as  aforesaid,  he 
could  ndt  distinguish  and  locate  the  direction  of  the  roaring 
sound  made  by  the  said  train;  that,  at  the  time  of  and  just 
before  said  collision,  plaintiff  was  walking  on  the  end  of  the 
cross-ties,  which  extended  above  the  surface  of  the  earth  for 
three  inches;  that  the  unevenness  of  the  surface  required  him 
to  keep  a  close  watch  at  the  ground  where  he  was  walking; 
that  at  the  time  he  wore  a  hat  with  a  broad  and  limber  brim, 
which,  on  account  of  said  violent  wind,  was  pulled  low  over 
his  face;  that  because  of  the  foregoing  facts,  and  the  further 
fact  that  he  was  almost  constantly  looking  behind  him  after 
passing  the  curve  to  the  north  of  him,  watching  for  the  return 
of  said  hand  car,  he  did  not  and  could  not,  by  the  use  of  ordi- 
nary care,  have  discovered  said  engine  and  train  of  cars  in 
time  to  have,  escaped  said  injuries;  that  while  turning  his 
gaze  from  the  ground  where  he  was  walking  to  the  curve  be- 
hind him,  and  back  again,  he  viewed  the  track  in  front  of  him 
as  far  as  the  second  crossing,  and  at  each  time  discovered  a 
clear  track,  except  vehicles  and  footmen  crossing  same ;  that 
because  of  these  facts,  and  his  right  to  presume  that  the 
agents  and  servants  operating  trains  over  said  road  would  not 
violate  the  ordinance  of  said  town,  or  the  laws  in  regard  to 
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the  signals  for  stations,  he  felt  reasonably  secure  from  danger 
from  his  front" 

J.  S.  Patterson  and  D.  R.  Pendleton,  for  appellant. 

Geo.  W.  Tyler,  for  appellee. 

KEY.  J.  (after  stating  the  facts).  We  think  the  court 
erred  in  sustaining  the  demurrer  and  exceptions  to  the  plain- 
tiff's petition.  According  to  the  averments  in  the  petition, 
he  was  not  a  trespasser,  and  the  defendant  owed  him  the 
duty  of  ordinary  care.  Railroad  Co.  v.  Phillips  (Tex  Civ. 
App.)  37  S.  W.  621 ;  Railroad  Co.  v.  Watkins  (Tex.  Snp.)  20 
S.  W.  232;  Railroad  Co.  v.  Smith  (Tex.  Sop.)  28  S.  W. 
524;  Chamberlain  v.  Railroad  Co.  (Mo.  Snp.)  33  S.  W.  437. 
It  is  true,  the  petition  shows  that  he  was  facing  the  train  that 
struck  him  and  inflicted  the  injuries;  but  he  alleges  certain 
facts  in  excuse  of  his  failure  to  see  the  train  in  time  to  avoid 
injury,  and  the  question  of  contributory  negligence  on  his 
part  was  one  of  fact,  to  be  passed  upon  by  the  jury  under 
proper  instructions.  Furthermore,  the  petition  states  a  cause 
of  action  on  the  theory  of  discovered  imminent  peril,  and  in 
that  class  of  cases  contributory  negligence  is  not  available  as 
a  defense.  Railway  Co.  v.  Breadow,  90  Tex.  27,  36  S.  W. 
410;  Railroad  Co.  v.  Wallace  (Tex.  Civ.  App.)  53  S.  W.  77. 

Judgment  reversed  and  cause  remanded. 


Indianapolis  St.  Ry.  Co.  v.  Taylor. 

(Supreme  Court  of  Indiana,  April  i,  1901.) 
[63  N.  E.  Rep.  456.] 
Accident  on  Track— Negligence— Instruction  Not  Warranted   by  Plead* 
Ing. 

In  an  action  for  personal  injuries  sustained  in  a  collision  with  a  street 
car,  an  instruction  that  if  defendant's  motorman  knew  that  plaintiff 
was  under  the  car  fender,  and  knew  that  he  could  stop  the  car  and 
thereby  prevent  the  injury,  and  did  not  do  so,  defendant  was  liable  for 
the  injury  inflicted  after  the  car  could  have  been  stopped,  was  erroneous, 
where  the  complaint  merely  charged  that  defendant  negligently  ran 
into  plaintiff  and  caught  him  by  and  under  the  fender  and  dragged  him. 
Same— Wi  I  If  u  I  ness. 

In  an  action  for  personal  injuries  sustained  in  a  collision  with  a  street 
car  through  the  alleged  willful  act  of  defendant's  motorman,  an  instruc- 
tion that  if  the  motorman  knew  that  plaintiff  was  under  the  car  fender, 
and  knew  that  he  could  stop  the  car  and  prevent  the  injury,  and  did  not 
do  so,  defendant  was  liable  for  the  injury  inflicted  after  the  car  could 
have  been  stopped,  was  erroneous,  for,  upon  the  facta  stated  in  the 
instruction,  it  could  not  be  said,  as  a  matter  of  law,  that  *he  motorman 
wu  guilty  of  intentionally  injuring  plaintiff  after  he  fell  under  the 
fender. 
Same — Same— Instruction  Not  Warranted  by  Evidence.* 

The  instruction  was  erroneous  where  the  evidence  not  only  did  not 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  persons,  animals,  or  vehicles,  see  extensive  note,  1  H.  S.  *■ 
842,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  842. 
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•how  that  the  motorman  knew  he  could  atop  the  car  before  inflicting' 
any  injury,  but  showed  that  the  car  could  not  have  been  bo  stopped, 
and  that  the  motorman  reversed  the  power,  applied  the  brake,  and 
sanded  the  track  immediately  upon  learning  that  plaintiff  was  under 
the  fender. 
Same—Contributory  Negligence —  Burden  of  Proof. 

In  an  action  for  personal  injuries  sustained  in  a  collision  with  a  street 
car,  an  instruction  that  the  burden  of  proving  contributory  negligence 
rested  on  defendant  was  misleading,  as  causing  the  jury  to  believe  that 
contributory  negligence  could  only  be  proven  by  defendant's  own  wit- 
ness, instead  of  by  the  whole  evidence. 
Same— Same — Constitutionality  of  Statute. 

Acts  1899,  p.  58  (Burns'  Rev.  St.  1901,  g  359),  providing  that  contribu- 
tory negligence  in  actions  for  personal  injuries  shall  be  a  matter  of 
defense,  and  may  be  proved  under  a  general  denial,  is  constitutional. 

Appeal  from  circuit  court,  Shelby  county;  Douglas  Morris, 
Judge. 

Action  by  Charles  £.  Taylor  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

F.  Winter,  Hord  &  Adams,  and  W.  H.  Latta,  for  appellant 

Wm.  V.  Rooker,  for  appellee. 

MONKS,  J.  This  action  was  brought  by  appellee  to  re- 
cover damages  for  personal  injuries.  On  November  n,  1899, 
appellant's  railway  had  a  double  track  on  Illinois  street,  in 
the  city  of  Indianapolis.  The  west  track  was  used  by  the 
sooth-bound  cars,  and  the  east  track  by  the  north-bound  cars. 
In  the  evening  of  that  day,  after  dark,  appellee  was  riding  a 
bicycle  on  Vermont  street,  in  said  city,  going  eastward  across 
Illinois  street,  and  was  struck  by  a  south-bound  car  when 
crossing  said  west  track,  and  carried  some  distance  on  Illinois 
street  by  the  fender  on  said  car.  The  first  and  second  par- 
agraphs of  complaint  are  predicated  upon  the  alleged  negli- 
gence of  appellant.  The  third  paragraph  charges  willful 
injury. 

The  only  error  assigned  and  not  waived  calls  in  question 
the  action  of  the  court  in  overruling  appellant's  motion  for  a 
new  trial.  At  the  request  of  appellee,  the  court  gave  to  the 
jury  the  following  instruction :  "  If  the  defendant's  motorman, 
in  charge  of  the  car  complained  of,  knew  of  the  plaintiff's 
peril,  and  that  plaintiff  was  beneath  said  car,  and  helpless, 
and  said  servant  knew  that  be  could  stop  said  car  in  time  to 
prevent  the  infliction  upon  the  plaintiff  of  any  of  the  injury 
he  received,  if  he  received  any,  and  the  servant,  with  such 
knowledge,  did  not  stop  the  car,  then  the  defendant  is  liable  to 
the  plaintiff  for  all  the  injury  received  by  him,  if  any,  after 
the  car  could  have  been  stopped,  but  was  not."  The  giving 
of  this  instruction  was  assigned  as  cause  for  a  new  trial  It 
is  alleged  in  the  first  and  second  paragraphs  that  appellant 
negligently  ran  its  street  car  against  "appellee  with  great  force 
and  violence,  and  that  he  was  caught  by  and  under  the  fender 
and  dragged  a  great  distance, ' '  etc.     It  is  not  alleged  in  either 
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of  said  paragraphs  that  appellant  had  any  knowledge  that 
appellee  was  under  said  fender,  and  with  snch  knowledge 
failed  to  exercise  ordinary  care  to  stop  said  car,  so  as  to  bring 
either  of  said  paragraphs  within  the  rale  declared  in  Railroad 
Co.  v.  Klee,  154  Ind.  434,  43;,  56  N.  E.  234.  Said  instruction 
did  not,  therefore,  state  the  law  applicable  to  either  of  said 
paragraphs.  The  third  paragraph  of  complaint  charges  that 
appellant  willfully  and  maliciously  ran  its  car  against  appellee 
and  hurled  him  with  great  force  and  violence  upon  the  road- 
way, and  that  he  and  his  bicycle  became  entangled  with  and 
under  the  fender  in  front  of  said  car,  and  that  appellant's 
motorman,  after  he  knew  of  appellee's  "perilous  and  helpless 
condition  and  circumstances,  willfully,  with  intent  to  destroy 
appellant's  life,  continued  to  operate  said  car  at  a  high  rate 
of  speed,  for  a  distance  of  300  feet,  during  all  of  which  dis- 
tance appellee  was  dragged  along  said  street  and  under  the 
fender  of  said  car."  This  paragraph  charges  a  willful  injury. 
When  the  injury  is  willfully  inflicted,  the  contributory  neg- 
ligence of  the  injured  party  is  not  a  defense.  In  such  case 
the  complaint  should  allege  that  the  injurious  act  was  pur- 
posely and  intentionally  committed,  with  the  intent  willfully 
and  purposely  to  inflict  the  injury  complained  of.  "To  con- 
stitute a  willful  injury,  the  act  which  produced  it  must  have 
been  intentional,  or  must  have  been  done  under  snch  circum- 
stances as  evidenced  a  reckless  disregard  for  the  safety  of 
others,  and  a  willingness  to  inflict  the  injury  complained 
of.  It  involves  conduct  which  is  quasi"  criminal."  Railroad 
Co.  v.  Bryan,  107  Ind.  51,  53,  7  N.  E.  807,  808;  Railroad  Co. 
v.  Miller,  149  Ind.  490,  499-501,  49  N.  E.  445 ;  Conner  v. 
Railroad  Co.,  146  Ind.  430,  419,  45  N.  E.  662;  Palmer  v.  Rail- 
road Co..  112  Ind.  250,  14  N.  E.  70;  Parker  v.  Pennsylvania 
Co.,  134  Ind.  673,  677,  678,  34  N.  E.  504,  23  L.  R.  A.  552,  and 
cases  cited.  It  was  said  in  Gregory  v.  Railroad  Co.,  112  Ind. 
385,  387,  14  N.  E.  228,  229:  "As  a  rule  of  evidence,  the  pre- 
sumption that  every  person  intends  the  natural  and  probable 
consequences  of  his  wrongful  and  unlawful  acts  applies  as 
well  in  civil  as  in  criminal  cases;  hence  the  unlawful  intent 
may  be  shown  by  direct  evidence,  or  it  may  be  inferred  from 
conduct  which  shows  a  reckless  disregard  of  consequences, 
and  a  willingness  to  inflict  injury  by  purposely  and  voluntarily 
doing  an  act,  with  knowledge  that  some  one  is  unconsciously 
or  unavoidably  in  a  situation  to  be  injured  thereby.  An  act 
which  in  itself  might  be  lawful  becomes  unlawful  when  done 
in  a  manner  or  under  circumstances  which  charge  the  actor 
with  knowledge  that  it  will  result  in  injury  to  some  one. 
Palmer  v.  Railroad  Co.,  112  Ind.  250,  14  N.  E.  70;  Railroad 
Co.  v.  Ader,  no  Ind.  376,  n  N.  E.  437;  Railroad  Co.  v. 
Bryan,  107  Ind.  51.  7  N.  E.  807;  Stock  Yards  Co.  v.  Mann, 
107  Ind.  89.  7  N.  E.  893;  Pennsylvania  Co.  v.  Smith,  98  Ind. 
42."  It  follows  that,  if  the  conduct  of  the  motorman,  after 
be  became  aware  of  appellee's  dangerous  and  helpless  condt- 
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tion,  was  not  such  that  an  intent  to  inflict  the  injury  upon 
appellee  might  properly  be  inferred  therefrom,  the  same  was 
not  willful  (Gregory  v.  Railroad  Co.,  m  Ind.  385,  387,  14  N. 
E.  228),  and  appellant  was  not  liable  therefor  under  the  third 
paragraph  of  complaint  Upon  the  facts  stated  in  said 
instruction,  it  is  evident  that  it  cannot  be  said,  as  a  matter  of 
law,  that  appellant  was  guilty  of  purposely  and  intentionally 
injuring  appellee  after  he  fell  under  the  fender.  It  cannot  be 
said  that  such  facts  show,  as  matter  of  law,  "a  willingness  to 
inflict  the  injury."  How,  or  by  what  means,  the  motorman 
knew  he  could  stop  the  car,  is  not  stated;  nor  is  it  stated  in 
what  distance  he  knew  he  could  stop  the  car.  These  matters 
are  left  entirely  to  conjecture.  Moreover,  there  was  no  evi- 
dence given  in  the  cause  showing  that  the  motorman  knew  he 
could  stop  the  car  before  any  injury  was  received  by  appellee 
after  he  was  thrown  under  the  fender.  On  the  contrary,  at 
the  rate  of  speed  the  street  car  was  going  at  the  time  of  the 
collision  the  same  could  not  have  been  stopped  instantly,  and 
therefore  could  not  have  been  stopped  before  any  injury  was 
received  by  appellee  after  be  was  under  the  fender.  There 
was  evidence  that  the  motorman  reversed  the  power,  applied 
the  brake,  and  sanded  the  track  as  soon  as  he  had  knowledge 
of  the  appellee's  perilous  condition,  and  did  all  within  bis 
power  to  stop  the  car.  Evidence  was  also  given  from  which 
it  might  be  argued  that  such  care  was  not  exercised  by  the 
motorman  to  stop  the  car.  The  evidence  shows  that  the  car 
was  stopped  after  the  collision,  and  moved  backward,  so  as  to 
release  appellee  from  the  fender.  There  was  a  conflict  in  the 
evidence  as  to  the  distance  the  car  went  after  the  motor- 
man  had  knowledge  of  appellee's  dangerous  position  before 
it  was  stopped.  The  instruction,  in  effect,  declared  that 
appellee  was  entitled  to  recover  for  the  injury  received  after 
the  car  could  have  been  stopped,  even  though  the  conduct  of 
the  motorman  was  not  such  that  an  intent  to  inflict  the  injury 
could  be  properly  inferred  therefrom,  under  the  rule  stated  in 
Gregory  v.  Railroad  Co.,  112  Ind.  385,  387,  14  N.  E.  228. 

Appellant  requested  the  court  to  instruct  the  jury  that,  "if 
it  affirmatively  appears  from  the  evidence  that  the  plaintiff 
did  not  use  due  care  to  discover  the  approach  of  cars  upon 
defendant's  track  before  he  attempted  to  cross  the  same,  he 
cannot  recover  for  any  alleged  negligence  of  the  defendant." 
The  court  modified  the  instruction  by  adding  thereto,  "But 
the  burden  of  proving  contributory  negligence  on  the  part  of 
the  plaintiff  rests  on  the  defendant;"  and  gave  said  instruc- 
tion as  modified.  By  another  instruction  the  court  correctly 
informed  the  jury  that  the  contributory  negligence,  if  any,  of 
appellee  was  a  defense  to  the  first  and  second  paragraphs  of 
the  complaint,  and  the  burden  of  proving  the  same  was  upon 
the  appellant  We  have  held  the  act  of  1899  (Acts  1899,  p. 
$8;  section  359,  Burns'  Rev.  St.  1901),  which  provides  that 
contributory  negligence  in  actions  for  personal  injuries  "shall 
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be  a  matter  of  defense,  and  may  be  proved  under  the  answer 
of  general  denial,"  constitutional  (Railroad  Co.  v.  Robinson, 
157  Ind.  — ,  61  N.  E.  197),  and  adhere  to  that  inline.  While 
under  said  act  the  burden  of  proving  contributory  negligence 
of  the  plaintiff  is  upon  the  defendant,  yet,  if  such  negligence 
is  shown  by  the  evidence  given  on  behalf  of  the  plaintiff,  it  is 
as  effective  as  if  proven  by  the  defendant;  and  there  can  be 
no  recovery  in  such  case.  This  being  true,  if  it  affirmatively 
appeared  from  the  evidence  that  appellee  was  guilty  of  con- 
tributory negligence,  it  was  not  material  who  had  the  burden 
of  proof ;  and  the  words  added  by  the  court  to  said  instruction 
were  calculated,  at  least,  to  mislead  the  jury  and  cause  them 
to  believe  that  plaintiff's  contributory  negligence  conld  only 
be  proven  by  witnesses  who  testified  on  behalf  of  appellant 
It  may  be  that  an  examination  of  the  record  would  show  that 
the  giving  of  said  instruction  as  modified  did  not  mislead 
the  jury,  and  was  therefore  harmless;  but  as  the  case  may  be 
reversed  for  the  error  in  giving  the  instruction  first  mentioned, 
it  is  not  necessary  to  examine  the  record  for  that  purpose. 
It  is  sufficient  to  call  attention  to  the  inaccuracy  of  any  instruc- 
tion that  requires  in  express  terms,  or  impliedly,  that  the  con- 
tributory negligence  of  a  plaintiff  must  be  proven  by  the 
defendant.  The  jury  should  be  informed  that  it  is  sufficient 
if  the  contributory  negligence  of  the  plaintiff  is  proven  by  a 
preponderance  of  the  evidence,  without  regard  to  whether 
such  evidence  was  given  by  the  plaintiff  or  defendant,  or  by 
both.  There  may  be  other  instructions  given  open  to  the 
same  objection;  if  so,  what  we  have  already  said  shows  how 
that  defect  may  be  remedied. 

Other  questions  are  argued  in  the  briefs,  bat  as  they  may 
not  arise  on  another  trial  it  is  not  necessary  to  determine  the 
same. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
■notion  for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Tucker  et  ux.  v.  International  &  G.  N.  R,  Co, 

{Court  of  Civil  Appeals  0/  Texas,  March  g6,  igot.) 

[67  8.  W.  Rep.  914.] 

Railroads— Accident  on    Track — Contributory  Negligence*—  Re*  Ipsa 

Loquitur. 

In  action  against  a  railroad  for  death  it  was  shown  that  deceased  was 

•Presumption  that  deceased  exercised  due  care.  See  Fljnn  v.  Kanaaa 
City  St.  J.&C.  B.  K.  Co..  18  Am.  &  Bng.  R.  Cas.  23,78  Mo.  195;  Cleve- 
land A  P.  R.  Co.  v.  Rowan,  66  Pa.  St.  393  ;  Parsons  v.  Missouri  Pat 
R.  Co.,  94  Mo.  286,  6  S.  W.  464, 12  West.  615  ;  Adams  v.  Iron  Cliffs  Co., 
41  Am.  &  Eng.  R.  Cas.  414,  78  Mich.  271,  44  N.  W.  270  ;  Weiss  i>.  Penn. 
R.  Co.,  79  Pa.  St.  387  ;  Pennsylvania  R.  Co.  v.  Wever,  76  Pa.  St.  157. 

Burden  on  defendants  to  show  absence  of  negligence.  See  East 
Tenn.  V.  &.  G.  R.  Co.  v.  Hartley,  73  Ga.  5 ;  McLean  v.  Burbank,  11  Minn. 
277  (Gil.  189);    Louisville  A   N.  R.  Co.  v.    Conner,  9   Helak.  (Tenn.)  19. 

See  generally,  extensive  note  appended  to  Moon  v.  Fink  (Ga.),  10  Am. 
&  Eng.  R.  Cas.,  N.  S.,  848. 
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killed  by  a  train  at  a  place  where  there  was  no  crossing.  There  was  no 
evidence  to  show  how  he  wan  struck,  sordid  it  appear  that  any  employee 
of  the  trains,  one  of  which  must  have  collided  with  him,  saw  Mm  : 
held,  that  deceased  must  have  been  on  the  track,  or  so  near  that  the 
danger  was  apparent,  and  there  could  be  no  recovery,  because  of  con- 
tributory negligence. 

On  Rehearing. 
The  mere  fact  that  one  is  run  over  and  killed  by  a  train,  in  the  absence 
of  any  evidence  as  to  the  manner  in  which  the  accident  occurred,  raises 
no  presumption  of  negligence  on  the  part  of  the  railroad. 

Error  from  district  court,  Travis  county;  F.  G.  Morris,  Judge. 

Action  by  Leonard  T.  Tucker  and  wife  against  the  Inter- 
national &  Great  Northern  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiffs  bring  error.     Affirmed. 

Moore  &  Moore,  D.  H.  Doom,  and  D.  W.  Doom,  for  plain- 
tiffs in  error. 

S.  R  Fisher  and  N.  A  Stedman,  for  defendant  in  error. 

FISHER,  C.  J.  This  suit  is  by  Leonard  T.  Tucker  and 
Sarah  F.  Tucker,  his  wife,  against  the  International  &  Great 
Northern  Railroad  Company,  seeking  to  recover  damages  for 
the  death  of  their  son,  Lemuel  H.  Tucker,  which  it  is  claimed 
resulted  from  the  negligence  of  the  agents  and  servants  of 
defendant,  in  charge  of  a  train  operated  by  them  over  its  track. 
The  grounds  of  negligence  alleged  are:  First,  running  a  train 
within  the  limits  of  the  city  of  Austin  without  sounding  the 
whistle  or  ringing  the  bell  to  and  across  a  crossing,  which  it 
is  alleged  the  citizens  of  Austin  and  the  said  Lemuel  commonly 
osed  with  the  consent  and  acquiescence  of  the  defendant,  while 
said  Lemuel  was  attempting  to  cross  the  same,  and  thereby 
killing  him;  second,  running  said  train  to  and  over  said  cross- 
ing at  a  greater  rate  of  speed  than  six  miles  an  hour,  the 
maximum  speed  allowed  by  an  ordinance  of  the  city. 
Defendant  pleaded,  besides  demurrers,  a  general  denial,  and 
specially  that  the  place  where  the  accident  occurred  was  not 
a  crossing,  public  or  any  other  sort,  nor  a  place  where  defend- 
ant rested  under  any  obligation  or  duty  to  maintain  a  lookout 
to  discover  the  said  Lemuel,  or  any  other  person,  near  its 
track;  that  the  said  Lemuel  was  a  trespasser;  and  that,  if 
killed  by  a  train  of  defendant,  his  death  resulted  directly  and 
proximately  from  his  own  negligence  or  want  of  ordinary 
care. 

Upon  the  trial  of  the  case  the  court  instructed  a  verdict  in 
favor  of  appellee.  This  was  a  correct  disposition  of  the  case. 
The  conclusion  to  be  drawn  from  the  facts  in  effect  support 
the  special  defenses  alleged.  It  appears  that  the  deceased 
was  killed  at  a  place  on  the  railway  track  where  there  was  no 
public  or  private  crossing;  and  it  is  apparent  from  the  evi- 
dence that  he  must  have  been  on  the  track,  or  so  near  thereto, 
when  struck  by  the  passing  train,  as  to  charge  him  with 
contributory  negligence.  The  testimony  does  not  disclose 
definitely  which  one  of  the  appellee's  trains  struck  him,  but 
2  R  R  R— 38 


594         Vol  2RR  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Tucker  v.  International  &  G.  N.  R.  Co 

the  accident  most  have  occarred  some  time  between  12 o'clock 
at  night  and  about  half  past  5  in  the  morning,  when  his  body 
was  discovered  by  the  engineer  of  a  south-bound  passenger 
train.  He  was  struck,  evidently,  by  a  train  going  sooth, 
over  the  appellee's  road,  and  the  evidence  shows  that  from 
the  time  he  was  last  seen  np  to  the  time  when  bis  body  was 
discovered  by  the  engineer  of  the  south-bound  passenger  train, 
two  freight  trains  had  passed  over  the  road  going  south;  and 
the  inference  is  clear  that  one  of  these  trains  must  have  struck 
him,  but  which  the  evidence  does  not  disclose.  Nor  are  there 
any  facts  or  circumstances  shown  by  the  evidence  indicating 
bow  he  was  strnck;  nor  does  it  appear  that  any  of  the  em- 
ployees operating  either  one  of  the  trains  that  could  have 
possibly  strnck  him  saw  him  in  time  to  have  avoided  the  col- 
lision; bat,  upon  the  contrary,  from  the  evidence  of  the  engi- 
neers, in  the  record,  operating  these  two  trains,  it  appears 
that  they  did  not  see  him.  nor  did  they  have  any  knowledge 
of  the  fact  at  that  time  that  either  had  collided  with  him. 
The  facts  in  the  record  clearly  show  that  he  must  have  been 
on  the  track,  or  so  near  thereto  that  danger  from  a  passing 
train  was  apparent;  and  the  conclusion  is  irresistible  that 
when  he  put  himself  in  this  position  he  was  guilty  of  contrib- 
utory negligence. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
Affirmed. 

Opinion  on  Rehearing. 
(April  23,  1902.) 

If  we  were  mistaken  (which  we  do  not  think  to  be  the  case) 
in  the  findings  of  fact  to  which  our  attention  is  directed  in 
the  first  ground  stated  in  the  motion  for  rehearing,  it  would 
not  change  the  disposition  of  the' case.  From  the  facts  and 
evidence  bearing  on  the  manner  in  which  the  deceased  was 
killed,  and  the  circumstances  connected  with  that  transac- 
tion, a  result  is  reached  for  which  no  action  could  be  success- 
fully prosecuted.  So  far  as  the  evidence  is  concerned,  it  is 
one  of  those  unexplained  transactions  that  must  remain  a 
mystery.  We  cannot  assume  negligence  upon  the  part  of  the 
appellee  simply  because  one  of  its  trains  ran  over  and  killed 
the  deceased.  It  is  not  a  case  in  which  negligence  can  be 
presumed  from  the  accident.  This  is  not  a  case  in  which  the 
doctrine  of  res  ipsa  loquitur  applies.  The  engineers  of  both 
of  the  two  trains,  either  one  of  which  must  have  killed  the 
deceased,  testified  without  contradiction  that  they  did  not  see 
him  upon  the  track,  and  did  not  know  that  their  locomotives 
or  any  part  of  the  train  bad  struck  him.  That  the  deceased 
was  upon  the  track,  or  so  near  thereto  as  to  be  in  a  place  of 
danger,  is  clearly  established  by  the  fact  that  he  was  strnck 
by  one  of  the  passing  trains.  There  was  nothing  to  obstruct 
the  view  of  the  train  at  the  place  where  his  body  was  found; 
and,  occupying  this  position  of  danger,  if  he  had  exercised 
the  proper  care  and  caution,  he  most  have  known,  and  shoold,, 
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in  the  nature  of  things,  have  known,  of  the  approaching  train. 
In  fact,  upon  this  branch  of  the  case,  the  only  conclusion  that 
can  be  reached  is  that  the  deceased  was  gnilty  of  contributory 
negligence.  Sncb  being  the  case,  and  the  evidence  in  the 
record  disproving  the  existence  of  discovered  peril,  there 
remains  no  theory  that  would  justify  a  recovery  by  plaintiff. 


Welsh  et  al.  v.  United  Traction  Co. 

{Supreme  Court  of  Pennsylvania.) 

[SI  A tl,  Rep.  1026.] 

Street  Railroads— Accident  on  Street— Negligence*— Absence  of  Lights. 
Several  witnesses  testified,  In  an  action  against  a  street  car  company 
for  running  over  a  child  on  the  street  while  going  down  a  hill  on  a  dark 
night,  that  there  were  no  lights  in  the  car,  and  that  the  conductor  was 
attempting  to  put  on  the  trolley.  One  witness  testified  that  no  bell  was 
rung  before  the  accident,  and  another  testified  that  if  a  bell  had  been 
rang  he  would  have  heard  it.  The  motor-man  testified  that  the  night 
was  very  dark  and  the  track  was  slippery.  A  witness  testified  that  he 
believed  the  lights  were  burning  in  the  car,  and  another  testified  that 
there  must  have  been  a  headlight :  Held  sufficient  evidence  of  defend- 
ant's negligence  to  snstain  a  recovery. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  Richard  Welsh  and  another  against  the  United 
Traction  Company.  From  a  judgment  for  plaintiff  Peter 
Welsh,  the  defendant  appeals.     Affirmed. 

Knox  &  Reed  and  Edwin  W.  Smith,  for  appellant 

W.  C.  Stillwagon,  for  appellee. 

McCOLLUM,  C.  J.  The  plaintiffs  in  this  case,  Richard 
Welsh  and  Peter  Welsh,  seek  to  recover  from  the  United 
Traction  Company  damages  which  it  is  alleged  they  have 
suffered  by  reason  of  an  injury  to  Peter  Welsh,  who  is  the  son 
of  the  other  plaintiff,  which  injury  was  caused  by  the  negli- 
gence of  the  employees  of  the  defendant  company.  It  appears 
that  on  the  I7tfa  of  November,  1898,  a  car  operated  by  the 
employees  of  the  defendant  company-  ran  over  the  leg  of 
Peter  Welsh,  and  injured  it  to  such  an  extent  that  it  had  to  be 
amputated,  and  injured  the  foot  on  the  other  leg  so  that  it 
was  required  to  amputate  the  large  toe  and  one  other.  It 
seems  that  Peter  Welsh,  at  the  time  he  was  injured,  was  not 
quite  six  years  old.  His  father  was  old  enough  to  take  into 
consideration  the  probable  results  of  his  acts;  and  therefore 
if  he  was  guilty  of  any  negligence  in  connection  with  this 
accident  he  could  not  recover.  He  allowed  his  son  to  go  out 
on  the  street  after  night,  in  a  very  dark  place,  at  8  o'clock  at 
night,  walking  across  a  street  where  street  cars  run.  The  court 
regarded  the  act  of  the  rather  as  a  negligent  act,  which  pre- 
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vented  a  recovery  by  him  in  this  case.  The  court  therefore 
said:  "Yon  will  bring  in  two  verdicts.  As  to  the  father 
your  verdict  should  be  for  the  defendant ;  as  to  the  boy,  if  yon 
find,  as  I  stated,  that  the  accident  was  caused  by  the  negli- 
gence of  the  man  in  charge  in  the  employ  of  the  defendant 
company,  then  yonr  verdict  should  be  for  the  plaintiff  for 
such  a  sum  as  yon  in  your  judgment  think  he  is  entitled  to 
recover  on  the  lines  that  I  have  laid  down  to  yon."  The 
testimony  presented  by  the  defendant  was  not  in  any  degree 
changed  or  modified  on  the  appeal.  It  was  in  entire  accord 
with  the  evidence  presented  on  the  trial  of  the  court  below, 
and  there  was  nothing  in  it  which  showed  any  departure  from 
the  proceedings  and  conclusions  which  resulted  in  the  judg- 
ments entered  on  the  verdict.  Mrs.  Betsy  Garber  and  Miss 
Celia  House  testified  that  they  saw  no  lights  in  the  car;  that 
they  noticed  an  effort  of  the  conductor  to  put  the  lights  in  the 
car,  and  that  he  failed  to  do  so.  Frank  Culbert  said  it  was  dark, 
and  there  was  no  light  in  the  car ;  that  he  did  not  hear  the  ring- 
ing of  a  bell  or  sounding  of  a  gong.  He  also  said  "the  car, 
at  the  time  he  first  saw  it,  was  going  right  past  his  place." 
Harry  Golfer  said  no  bell  was  rung,  and  that  the  boy  was 
struck  by  the  front  end  of  the  car.  Edward  Washington  said 
there  were  no  lights  on  the  car  when  he  saw  it  stopped. 
Frank  McCague  said  he  did  not  know  whether  the  lights 
were  lit  or  not  He  also  said  that  if  the  bell  had  been  rung 
he  thought  he  would  have  heard  it  Frederick  Early  was  a 
letter  carrier,  and  had  been  for  three  years.  He  said  to  the 
best  of  his  knowledge  the  lights  were  burning  in  the  car. 
Joseph  Bell  testified  that  "there  must  have  been  a  head- 
light." To  this  we  may  add  that  the  motorman  said  "when 
he  was  coming  down  the  hill  that  night  it  was  very  dark,  and 
the  rail  was  slippery. ' '  Meyers  and  Morris  could  not  say  that 
the  headlight  was  lit  It  is  very  clear  that  the  testimony 
is  with  the  plaintiff,  and  that  the  judgment  entered  by  the 
court  below  should  be  sustained. 
Judgment  affirmed. 

White  et  al.  v.  Vicksburg  R.,  Power  &  Mfg.  Co. 

(Supreme  Court  of  Mississippi,  March  31, 190a.) 
[31  So.  Rep.  709.] 
Street  Railway —Collision  with  Traveler — Negligent^.* 

Decedent,  while  driving  along  a  street  on  which  defendant  operated 
a  street  car  line,  was  overtaken   by  a  car.     A  witness  testified  that  the 

'Being  a  question  for  the  jury,  seeMcArver  v.  Sou.  Ky.  Co.,  23  Am.  A 
Eng.  R.  Cas..  X.  S.,  772,  40  S.  E.  94 ;  Edwards  v.  Foote,  23  Am.  &  Eng. 
R.  Cas..  N-  S..  812. 

See  generallT.  Louisiana  W.  E-  Ry.  Co.  v.  Carstens  (Tex.),  12  Am.  & 
Eiitr.  R.  Cas.,N.  S.,  781,  and  note,  789  et  seq.;  7  Am.  &  Eng.  Eric. 
Law  |2d  Ed.)  399  et  seq.;  3  Rap.  &  Mack's  Dig.  267  et  seq.;  Traver  V. 
Spokane  St.  Ry.  Co.,  22  Am.  &  Eng.  R.  Can.,  N.  S.,  759,  65  Pac.  284. 
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mole  decedent  was  driving;  became  frightened,  and  ran  around  a  wagon 
on  the  side  of  the  road,  and  upon  the  car  tracks.  The  car  at  tuck  the 
back  of  the  cart,  threw  decedent  out,  and  killed  him.  The  back  end  of 
the  decedent's  cart  was  broken.  Defendant's  witnesses  testified  that 
the  car  did  not  strike  the  cart,  but  that  the  cart  struck  the  wagon, 
throwing  decedent  on  the  car  tracks.  There  was  a  direct  conflict  in  the 
evidence  as  to  whether  defendant's  car  had  the  latest  safety  devices : 
held,  that  the  evidence  was  for  the  jury. 

Appeal  from  circuit  court,  Warren  county ;  Patrick  Henry, 
Judge. 

Action  by  Flora  White  and  others  against  the  Vicksburg 
Railroad,  Power  &  Manufacturing  Company  for  the  killing  of 
the  husband  of  Flora  White.  From  a  judgment  for  defendant! 
plaintiffs  appeal     Reversed. 

The  undisputed  facts  shown  by  the  evidence  in  the  record 
axe  that  Ike  White,  the  deceased,  was  driving  a  mule  attached 
to  a  cart  along  a  public  highway  in  Warren  county,  just  out- 
side the  corporate  limits  of  the  city  of  Vicksburg,  known  as 
the  "City  Cemetery  Road,  or  "Catherine  Street,"  along  and 
on  one  side  of  which  the  street  car  line  of  appellee  runs;  that 
the  mule  of  the  deceased  became  frightened  at  an  approach- 
ing car  of  the  appellee,  which  was  going  in  the  same  direction 
that  deceased  was  going;  that  the  mule  ran  away  and  became 
unmanageable;  and  that,  while  so  running,  deceased  was 
thrown  from  tbe  cart  upon  the  track  of  appellee,  and  was 
killed.  There  is  conflict  in  the  evidence  as  to  bow  the 
accident  occurred.  John  White,  a  witness  for  appellants, 
testified  that  he  saw  the  accident,  and  that  the  deceased  was 
going  east,  driving  a  mule  hitched  to  cart;  that  the  street  car 
going  in  the  same  direction  overtook  him,  when  the  mule 
became  scared  and  ran,  and,  in  going  around  a  wagon  that 
was  standing  on  the  Bide  of  the  road,  got  on  tbe  track  of  the 
appellee,  when  tbe  street  car  ran  up  fast,  struck  the  back  end 
of  the  cart,  threw  deceased  out,  ran  over  him,  and  killed  him. 
White  further  testified  that  the  back  end  of  the  cart  was 
mashed  in  and  broken,  and  was  corroborated  in  this  by  other 
witnesses.  Several  witnesses  for  the  appellee  testified  that 
the  car  did  not  strike  the  cart,  but  that  the  cart  struck  a 
wagon  that  was  standing  on  the  side  of  the  road,  and  that 
deceased  was  thrown  upon  the  track  of  the  appellee,  and  run 
over  by  the  car  and  killed.  There  is  also  conflict  in  the  testi- 
mony of  the  witnesses  as  to  whether  there  was  the  latest 
improved  safety  device  on  appellee's  car.  J.  B.  Webb,  a  wit- 
ness for  appellants,  testified  that  the  cars  of  appellee  did  not 
have  the  latest  improved  safety  device,  or  any  safety  device 
whatever,  while  witnesses  for  the  appellee  testified  that  the 
car  was  provided  with  the  most  approved  safety  device.  After 
all  the  evidence  had  been  introduced  on  both  sides,  a 
peremptory  instruction  was  granted  by  the  court  to  defend- 
ant, and  judgment  entered  accordingly.  From  this  judg- 
ment of  the  court,  plaintiffs  appeal. 

Theodore  McNight  and  N.  B.  Feld,  for  appellants. 

Smith,  Hirsh  &  Landau,  for  appellee. 
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TERRAL,  J.  The  appellant  sued  the  appellee,  and  the 
latter  had  a  verdict  and  judgment  by  means  of  a  peremptory 
instruction  in  its  behalf.  The  plaintiff  below  sought  to 
recover  upon  the  alleged  ground  that  appellee  had  wrongfully 
ran  over  and  killed  the  husband  of  Flora  White.  To  support 
her  contention  appellant  introduced  John  White, — in  no  wise 
related  to  her,  however, — who  testified  that  he  was  near  by 
when  the  street  car  ran  against  the  cart  of  deceased,  threw 
him  out  of  it,  and  ran  over  and  killed  him ;  that  deceased  was 
going  east,  driving  a  cart;  and  that  the  street  car  going  the 
same  direction  overtook  him,  when  the  animal  he  was  driving 
became  scared,  and  started  out  fast,  when  the  street  car  ran  up, 
struck  the  tail  of  the  cart,  threw  him  out,  and  ran  over  him. 
This  testimony  and  other  like  testimony  by  John  White,  we 
think,  should  have  been  submitted  to  the  jury  for  their  con- 
sideration. The  ruling  of  the  circuit  judge  excluded  it  from 
their  consideration. 

Reversed  and  remanded. 


Gray  et  ux.  v.  Washington  Water  Power  Co. 

(Supreme  Court  of  Washington,  March  19,  /got.) 

[68  Pac.  Rep.  360.] 

Injury  to  Driver  of  Runaway  Horse —  Negligent  Construction  of  StrMrt 
Railway  Tracks— Proximate  Causa. 

Where  a  buggy  attached  to  a  runaway  horse  is  overturned  by  street 
car  tracks  negligently  allowed  to  remain  above  the  street  level,  the 
runaway  cannot  be  said,  aa  a  matter  of  law,  in  an  action  against  the 
car  company,  to  be  the  proximate  cause  of  an  injury  received  by  en 
occupant  of  the  buggy,  but  the  queatiou  of  proximate  cause  is  for  the 
jury. 
Same— Same — Question  for  Jury." 

The  queatiou  whether  street  car  tracks  allowed  to  remain  above  the 
level  of  a  street  render  the  street  unsafe  for  ordinary  travel  is  for  the 
jury,  in  an  action  against  the  company  for  an  injury  alleged  to  have 
been  caused  thereby. 

Appeal  from  superior  court,  Spokane  county;  Leander  H. 
Pratber,  Judge. 

Action  by  John  R.  Gray  and  wife  against  the  Washington 
Water  Power  Company.  Judgment  was  rendered  in  favor  of 
plaintiffs,  and  from  an  order  granting  a  new  trial  the  plain- 
tiffs appeal     Reversed. 

W.  H.  Plummer  and  W.  J.  Thayer,  for  appellants. 
Stephens  &  Bunn,  for  respondent. 

MOUNT,  J.  Upon  the  trial  of  this  cause  below,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiffs.  A  motion  for  a 
new  trial  was  subsequently  filed  by  defendant.     Upon  the 
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hearing  of  this  motion  an  order  was  entered  granting  defend- 
ant a  new  trial     From  this  order,  plaintiffs  appeal 

The  facta  which  must  have  been  found  by  the  jury  are 
briefly  these:  On  May  2,  iqoi,  appellant  Mrs.  Gray,  in  com- 
pany with  a  Mrs.  Raub,  was  driving  in  a  one-horse  boggy 
along  the  streets  of  Spokane.  Her  horse  became  frightened 
at  other  horses,  got  beyond  her  control,  and  ran  away.  As 
the  horse  ran,  he  turned  a  corner  onto  Broadway  avenae, — 
a  public  street  opon  which  defendant  maintained  two  parallel 
lines  of  street  railway.  The  rails,  at  the  point  where  the 
horse  turned  to  follow  this  street,  projected  above  the  surface 
of  the  street  from  one  to  three  inches,  so  that  a  vehicle 
conld  not  be  driven  over  them  with  safety  except  at  right 
angles.  This  condition  had  existed  for  considerable  time, 
some  of  the  witnesses  placing  the  time  at  three  years. 
Vehicles  were  constantly  passing  over  this  street, — one  wit- 
ness said,  "Any  minute  in  the  day,  almost"  When  the 
wheels  of  the  buggy  struck  these  rails  at  an  angle,  Mrs.  Gray 
and  her  companion  were  thrown  upon  the  ground,  and  Mrs. 
Gray  severely  injured.  The  grant  of  the  use  of  the  streets  by 
the  city  to  the  defendant  required  the  rails  to  be  kept  flush 
with  the  surface  of  the  street.  The  motion  for  a  new  trial 
-contained  a  number  of  grounds,  but  the  one  upon  which  it 
was  sustained  is  contained  in  the  order  appealed  from,  which 
is  as  follows  (omitting  formal  parts):  "Ordered,  that  said 
motion  be,  and  the  same  is  hereby,  sustained,  and  the  verdict 
heretofore  rendered  and  entered  herein  be,  and  the  same  is 
hereby,  set  aside,  and  a  new  trial  granted  herein,  upon  the 
ground  that  the  running  away  of  the  horse,  and  the  loss  of 
control  of  the  horse  by  the  plaintiff,  was  the  proximate  cause 
of  the  accident  and  injuries  complained  of." 

The  question  for  our  consideration  is  whether  or  not  the 
loss  of  control  of  a  runaway  horse  prevents  a  recovery  in  this 
case,  notwithstanding  the  defective  condition  of  the  street. 
In  other  words,  can  the  court  say,  as  a  matter  of  law,  in  this 
case,  where  two  causes  unite  to  produce  an  injury,  which 
one  of  the  causes  is  the  proximate  cause  of  the  injury?  A  large 
number  of  authorities  are  cited  by  both  appellants  and  re- 
spondent bearing  directly  and  indirectly  upon  this  question. 
A  review  of  them  would  be  of  little  avail,  because  many  of 
them  are  in  irreconcilable  conflict.  Shearman  &  Redfield, 
in  their  work  on  the  Law  of  Negligence,  lay  down  the  general 
rule,  at  section  346  <5th  Ed.)  as  follows:  "The  general  rule 
in  all  states  is  that  where  two  causes  combine  to  produce  an 
injury  to  a  traveler  upon  a  highway,  both  of  which  are  in 
their  nature  proximate,— the  one  being  a  culpable  defect  in 
the  highway,  and  the  other  some  occurrence  for  which  neither 
party  is  responsible, — the  municipality  is  liable,  provided  the 
injury  would  not  have  been  sustained  but  for  such  defect; 
otherwise  is  it  exempt  Municipalities  are  not  bound  to  furnish 
roads  upon  which  it  will  be  safe  for  horses  to  run  away,  but 


600         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Gray  v.  Washington  Water  Power  Co 

they  are  bound  to  furnish  reasonably  safe  roads;  and  if  they 
do  not,  and  a  traveler  is  injured  by  cnlpable  defects  in  the 
road,  it  is  no  defense  that  the  horse  at  the  time  was  running 
away  or  was  beyond  his  control. "  To  the  same  effect,  see 
Elliott,  Roads  &  S.  (2d  Ed. )  §§  61 5, 617 ;  Biah.  Noncont  Law, 
88  39,  450,  452:  2  Dill.  Man.  Corp.  (4th  Ed.)  §  1007;  2Thomp. 
Nee.  p.  1085,  8  3;  16  Am.  &  Eng.  Enc  Law  (1st  Ed.)  p.  440, 
and  authorities  cited.  Mrs.  Gray's  horse  was  running  away. 
She  had  lost  control  of  him  without  any  fault  on  her  part, 
and  without  fault  of  the  defendant.  The  loss  of  control  of 
the  horse  was,  no  doubt,  one  cause  of  the  injury.  Broadway 
avenne,  at  a  point  where  the  runaway  horse  came  along  that 
street,  was  defective.  This  was  the  other  cause.  This 
defect  in  the  street  traveled  "any  minnte  in  the  day,  almost," 
was  certainly  a  cnlpable  defect,  if  it  rendered  the  street  unsafe 
for  ordinary  travel.  Whether  it  was  ansafe  for  ordinary 
travel  was  a  question  for  the  jury.  There  was  evidence  to 
the  effect  that  the  buggy  had  turned  a  sharp  corner  without 
accident,  and  the  instaht  the  wheels  came  in  contact  with  the 
projecting  rails  the  accident  occurred.  The  jury  found,  by  a 
special  verdict,  that  Mrs.  Gray  was  not  thrown  from  the  buggy 
before  it  reached  the  street  car  tracks.  The  court,  in  sub- 
stance, instructed  the  jury  upon  this  question  that,  before  the 
plaintiffs  were  entitled  to  recover,  they  must  prove  that  the 
defendant  was  guilty  of  negligence  in  the  maintenance  of  its 
car  track  at  the  point  of  the  injury;  that  the  rails  were  ex- 
posed in  such  condition  as  to  be  dangerous  to  the  traveling 
public,  by  the  ordinary  and  usual  method,  in  the  ordinary 
and  usual  way;  and  that  it  was  necessary  for  the  jury  to  find 
that  the  accident  and  injury  would  not  have  occurred  without 
the  existence  of  the  negligent  acts  complained  of.  This 
instruction  stated  the  correct  rule  of  law,  and  properly  sub- 
mitted the  question  to  the  jury. 

The  appellants  rely  upon  the  case  of  White  v.  City  of  Bal- 
lard, 19  Wash.  284,  53  Pac  159,  and  insist  that  that  case  is  in 
point  here,  and  requires  a  reversal  of  this  cause.  The  feature 
of  White  v.  City  of  Ballard,  distinguishing  it  from  this  case  is 
that  the  negligent  construction  of  the  street  there  contributed 
both  to  the  fright  of  the  horses  by  permitting  bicycles  to  come 
near  them,  and  also  to  the  injury.  In  the  case  at  bar  the 
defect  in  the  street  had  nothing  to  do  with  the  fright  of  the 
horse.  Respondent  relies  for  affirmance  upon  the  case  of 
Teater  v.  City  of  Seattle,  10  Wash.  327,  38  Pac  1006.  In  that 
case  the  condition  of  the  street  bad  nothing  to  do  with  the  fright 
of  the  horses,  and  in  this  respect  it  is  similar  to  the  case  at 
bar.  The  negligence  claimed  consisted  in  maintaining  a 
bridge  without  a  guard  rail.  It  appears  that  the  bridge  was 
in  a  reasonably  safe  condition,  and  that  the  accident  was  due 
to  the  fact  that  the  horses  were  unmanageable,  were  under  a 
full  run,  could  not  make  the  turn  in  the  bridge,  and  therefore 
went  over  the  side  of  the  bridge.     Both  horses  were  lost,  and 
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the  boggy  and  harness  damaged.  The  court  says:  "There 
is  scarcely  a  possibility  that  a  guard  rail  would  have  prevented 
the  injury  in  this  instance,"  Two  features  distinguished  the 
case  of  Teater  v.  City  of  Seattle  from  the  case  at  bar,  viz. :  It 
fairly  appeared  from  the  plaintiff's  case  in  Teater  v.  City  of 
Seattle  (i)  that  the  bridge  was  in  a  reasonably  saje  condition 
for  ordinary  travel;  (2)  there  was  scarcely  a  possibility  that 
the  guard  rail  would  have  prevented  the  injury.  While  in  this 
case  it  appears,  and  the  jury  mast  have  found,  (1)  that  the 
defect  rendered  the  street  unsafe  for  ordinary  travel;  and 
(2)  but  for  the  defect  the  accident  would  not  have  occurred. 
Neither  of  the  cases  above  cited  is  directly  in  point  as  to  the 
facts,  but  the  correct  rule  is  applied  in  both. 

The  questions  whether  the  defendant  was  negligent,  and 
whether  the  defect  in  the  street  was  the  proximate  cause  of 
the  injury,  were  questions  for  the  jury  in  this  case,  and  were 
properly  submitted  to  them,  and  it  was  therefore  error  to 
grant  a  motion  for  new  trial  upon  the  ground  stated.  It  is 
agreed  by  respondent  that,  since  there  were  several  grounds 
of  the  motion,  part  of  which  involved  questions  of  law,  and 
part  questions  of  fact,  upon  which  the  court  has  a  discretion, 
this  court  should  affirm  the  judgment  if  the  court  below  should 
have  sustained  the  motion  upon  any  of  the  grounds  named  in 
it.  The  record  here  discloses  the  fact  that  the  court  granted 
the  motion  upon  one  ground,  and  that  a  question  of  law,  viz., 
that  the  running  away  and  loss  of  control  of  the  horse  was  the 
proximate  cause  of  the  injury.  That  there  might  be  no  mis- 
take as  to  his  position,  the  court,  when  passing  upon  the 
motion,  distinctly  stated  to  counsel  that  the  motion  was 
sustained  "simply  on  that  one  point,"  and  counsel  for  re- 
spondent thereupon  excepted  to  the  failure  and  refusal  of  the 
court  to  sustain  the  motion  upon  the  other  grounds.  The 
motion  must  therefore  be  held  to  be  sustained  upon  this  one 
ground,  and  denied  upon  all  the  other  grounds  named.  In 
the  case  of  Gardner  v.  Lovegren  (decided  by  this  court  Feb. 
3,  1903)  67  Pac.  61;,  it  was  said:  "It  is  true  that  the  grant- 
ing of  a  motion  for  a  new  trial  is,  in  a  certain  sense,  discre- 
tionary with  the  trial  court,  and,  if  it  were  upon  matters  of 
fact,  the  appellate  court  would  hesitate  to  set  aside  an  order 
made  by  the  trial  court  unless  it  plainly  appeared  that  the 
discretion  was  abused.  But  in  the  case  at  bar  it  is  a  pure 
question  of  law,  and  this  court  will  act  upon  it  independently 
and  uncontrolled  by  the  judgment  of  the  lower  court,  as  it 
would  upon  any  other  question  of  law  which  was  brought  to  it 
upon  appeal. "    This  is  decisive  upon  this  point. 

The  cause  will  therefore  be  reversed,  with  instructions  to 
the  lower  court  to  deny  the  motion  for  a  new  trial. 

REAVIS,  C.  J.,  and  FULLERTON,  HADLEY,  DUN- 
BAR, WHITE,  and  ANDERS,  JJ.,  concur. 
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Texas  &  P.  Ry.  Co.  v.  Harby  et  ux. 
(Court  of  Civil  Appeals  of  Texas,  Feb.  8,  1902.) 
[67  8.  W.  Rep.  541.] 
Killing  Child  on  Track— Sufficiency  of  Evidence. 

Evidence  in  an  action  against  a  railroad  company  for  running  over 
and  killing  plaintiff's  child  considered,  and  held  to  allow  negligence  of 
the  engineer  in  failing  to  see  the  child  in  time  to  avoid  the  accident, 
sufficient  to  sustain  a  recovery. 
Same— Duty  to  Lookout.* 

Where  a  locomotive  engineer  is  negligent  in  failing  to  see  a  child, 
which  is  run  over  and  killed,  the  exercise  of  dne  care  by  him  in  attempt- 
ing to  stop  the  train  after  the  peril  is  discovered  does  not  relieve  the 
company  from  liability  for  the  negligent  killing. 
Same — Same. 

The  fact  that  a  railroad  bridge,  on  which  a  child  is  run  over  and  killed, 
is  not  a  public  footbridge,  does  not  relieve  the  company  from  liability 
therefor,  when  the  killing  results  from  an  engineer's  negligence  in 
failing  to  see  the  child. 
Same— Same—  Assignments  of  Error. 

An  assignment  of  error,  in  an  action  against  a  railroad  for  running 
over  and  killing  a  child  on  a  railroad  bridge,  that  the  verdict  is  contrary 
to  and  not  supported  by  the  evidence,  in  that  it  showed  that  the  bridge 
is  a  railroad  bridge ;  that  no  road  leads  thereto,  and  no  way  is  provided 
on  the  bridge  to  cross  it ;  and  that  it  had  not  been  used  in  a  manner  to 
authorize  plaintiff's  child  to  cross  it, — is  insufficient  to  authorise  a  con- 
sideration of  the  sufficiency  of  the  evidence  of  defendant's  negligence 
to  support  a  judgment  for  plaintiff. 
Same — Measure  of  Damages. 

An  instruction,  in  an  action  by  parents  for  the  negligent  killing  of  a 
minor  child,  that  the  measure  of  damages  is  the  present  pecuniary 
value  of  the  services  the  child  would  bave  rendered  for  the  parents,  is 
not  erroneous  in  not  being  limited  to  the  services  which  the  child  would 
have  performed  during  its  minority. 

Appeal  from  district  court,  Parker  county ;  J.  W.  Patterson. 
Judge, 

Action  by  T.  H.  Harby  and  wife  against  the  Texas  &  Pacific 
Railway  Company  for  the  negligent  killing  of  plaintiffs'  child. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Affirmed. 

The  first  assignment  of  error  is  as  follows:  "First  assign- 
ment of  error:  The  court  erred  in  not  granting  the  defend- 
ant a  new  trial,  because,  as  is  shown  in  appellant's  motion 
therefor  in  the  first  ground  therefor,  the  verdict  of  the  jury  is 
contrary  to  and  not  supported  by  the  evidence  in  this:  The 
evidence  clearly  shows  that  the  bridee  on  which  plaintiff's 
child  was  injured  was  a  railway  bridge  over  the  Colorado 
river,  390  feet  long;  that  no  road  leads  to  it  on  either  side 
of  the  river;  on  the  west  side  of  the  river  the  road  is  fenced; 
no  way  is  provided  on  the  bridge  to  cross  it;  and  it  had  not 
been  used  in  such  manner  as  to  give  plaintiffs'  child  a  legal 
right  to  go  on  the  bridge."  


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         603 
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B.  G.  Bidwell,  for  appellant. 

Ben  Randalls  and  H.  L.  Moseley.  (or  appellees. 

CONNER,  C.  J.  This  suit  was  brought  by  T.  H.  Harby 
and  his  wife  against  the  Texas  &  Pacific  Railway  Company 
for  damages  resulting  from  the  death  of  their  daughter,  about 
four  years  of  age,  who  was  killed  by  a  passing  train  of  the 
company  on  the  east  end  of  the  railway  bridge  over  the 
Colorado  river  at  Colorado,  Tex.  It  was  alleged  that  said 
bridge,  by  common  use  and  custom  and  by  permission  and 
acquiescence  of  the  appellant  company,  was  a  public  crossing 
over  the  river  named;  that  the  train  which  ran  over  and 
killed  their  daughter  approached  the  bridge  from  the  west; 
that  their  said  child  had  gone  on  said  bridge,  and  could  have 
been  seen  by  those  in  charge  of  the  approaching  train  for 
some  2,000  feet  west  of  the  bridge;  and  that,  had  the  engi- 
neer in  charge  of  said  train  used  ordinary  care  and  prudence, 
he  could  and  would  have  seen  said  child  in  time  to  have 
stopped  the  train  before  running  over  it  It  was  also  alleged 
that  said  engineer  did  see  said  child  and  its  peril  in  time  to 
have  avoided  the  injury,  hut  that  he  negligently  failed  to  do 
so,  and  approached  said  bridge  and  the  child  thereon  at  a 
treat  rate  of  speed,  and  ran  over  it,  and  caused  its  death, 
Appellant  denied  negligence  on  the  part  of  its  agents  and  em- 
ployees, and  alleged  that  after  they  discovered  the  child  they 
did  everything  within  their  power  to  stop  the  train  and  save 
its  life.  The  court  submitted  both  grounds  of  recovery 
alleged,  and  the  assignments  of  error  attacked  the  general 
verdict  of  the  jury  in  appellees'  favor  on  the  ground  that  the 
evidence  shows  that  the  bridge  mentioned  was  not  a  public 
one,  and  that  hence  the  child  was  a  trespasser  thereon,  and 
no  duty  of  lookout  rested  upon  the  operatives  of  the  train ; 
also  that  it  appears  that,  after  the  peril  was  discovered,  the 
engineer  did  all  within  his  power  to  avoid  the  injury. 

We  have  concluded  that  we  most  overrule  these  assignments. 
The  evidence  tends  to  show  that  the  train  in  question,  con- 
sisting of  16  cars,  heavily  laden  with  cattle,  was  behind  time, 
and  that  it  approached  the  bridge  in  question  at  a  high  rate 
of  speed  on  a  very  heavy  down  grade;  that  the  station  at 
Colorado  City  was  some  900  feet  east  of  the  bridge;  that 
from  a  distance  of  some  1,200  to  1,800  feet  west  of  the  bridge 
objects  thereon  were  readily  discernible;  that,  had  the  engi- 
neer been  on  the  lookout  therefor,  the  situation  of  the  child 
would  have  been  discovered  in  time  to  have  avoided  the 
injury  to  it,  but  that,  according  to  his  testimony,  by  reason 
of  the  outlook  kept  by  the  engineer  for  the  "passing"  or 
"stop"  signal  at  the  station,  the  child's  presence  on  the 
bridge  was  not  discovered  until  the  engine  was  within  about 
a  train  length,  or  680  feet,  of  it;  theretofore,  however,  at  a 
point  not  fixed  by  the  testimony,  the  engineer  saw  an  object 
on  or  beside  the  track  that  at  the  time  be  was  unable  to 
identify,  bat  as  soon  as  he  saw  that  it  was  a  child  he  applied 
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[67  S.  W.  Sep.  541.] 

Killing  Child  on  Track— Sufficiency  of  Evidence. 

Evidence  in  an  action  against  a  railroad  company  for  running-  over 
and  killing  plaintiff'"  child  considered,  and  held  to  show  negligence  of 
the  engineer  in  failing  to  see  the  child  in  time  to  avoid  the  accident, 
sufficient  to  sustain  a  recovery. 
Same— Duty  to  Lookout.* 

Where  a  locomotive  engineer  Is  negligent  in  failing  to  see  a  child, 
which  is  run  over  and  killed,  the  exercise  of  dne  care  by  him  in  attempt- 
ing to  stop  the  train  after  the  peril  is  discovered  does  not  relieve  the 
company  from  liability  for  the  negligent  killing. 
Same— Same. 

The  fact  that  a  railroad  bridge,  on  which  a  child  is  run  over  and  killed, 
is  not  a  public  footbridge,  does  not  relieve  the  company  from  liability 
therefor,  when  the  killing  results  from  an  engineer's  negligence  in 
failing  to  see  the  child. 
Same— Same — Assignments  of  Error. 

An  assignment  of  error,  in  an  action  against  a  railroad  for  running 
over  and  killing  a  child  on  a  railroad  bridge,  that  the  verdict  is  contrary 
to  and  not  supported  by  the  evidence,  ta  that  it  showed  that  the  bridge 
is  a  railroad  bridge ;  that  no  road  leads  thereto,  and  no  way  is  provided 
on  the  bridge  to  cross  it ;  and  that  it  bad  not  been  used  in  a  manner  to 
authorize  plaintiff's  child  to  cross  it, — is  insufficient  to  authorize  a  con- 
sideration of  the  sufficiency  of  the  evidence  of  defendant's  negligence 
to  support  a  judgment  for  plaintiff. 
Same — Measure  of  Damages. 

An  instruction,  in  an  action  by  parents  for  the  negligent  killing  of  a 
minor  child,  that  the  measure  of  damages  is  the  present  pecuniary 
valne  of  the  services  the  child  would  have  rendered  for  the  parents,  is 
not  erroneous  in  not  being  limited  to  the  services  which  tbe  child  would 
have  performed  during  its  minority. 

Appeal  from  district  court,  Parker  county ;  J.  W.  Patterson, 
Judge. 

Action  by  T.  H.  Harby  and  wife  against  tbe  Texas  &  Pacific 
Railway  Company  for  the  negligent  killing  of  plaintiffs'  child. 
Prom  a  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Affirmed. 

The  first  assignment  of  error  is  as  follows:  "First  assign- 
ment of  error :  The  court  erred  in  not  granting  the  defend- 
ant a  new  trial,  because,  as  is  shown  in  appellant's  motion 
therefor  in  the  first  ground  therefor,  the  verdict  of  the  jury  is 
contrary  to  and  not  supported  by  the  evidence  in  this:  The 
evidence  clearly  shows  that  the  bridge  on  which  plaintiff's 
child  was  injured  was  a  railway  bridge  over  the  Colorado 
river,  390  feet  long;  that  no  road  leads  to  it  on  either  side 
of  the  river;  on  the  west  side  of  the  river  the  road  is  fenced; 
no  way  is  provided  on  the  bridge  to  cross  it;  and  it  had  not 
been  used  in  anch  manner  as  to  give  plaintiffs'  child  a  legal 
right  to  go  on  tbe  bridge."  
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B.  G.  Bid-well,  for  appellant. 

Ben  Randalls  and  H.  L.  Moseley.  for  appellees. 

CONNER,  C  J.  This  suit  was  brought  by  T.  H.  Harby 
and  his  wife  against  the  Texas  &  Pacific  Railway  Company 
for  damages  resulting  from  the  death  of  their  daughter,  about 
four  years  of  age,  who  was  killed  by  a  passing  train  of  the 
'Company  on  the  east  end  of  the  railway  bridge  over  the 
Colorado  river  at  Colorado.  Tex.  It  was  alleged  that  said 
bridge,  by  common  use  and  custom  and  by  permission  and 
acquiescence  of  the  appellant  company,  was  a  public  crossing 
over  the  river  named;  that  the  train  which  ran  over  and 
killed  their  daughter  approached  the  bridge  from  the  west; 
that  their  said  child  had  gone  on  said  bridge,  and  could  have 
been  seen  by  those  in  charge  of  the  approaching  train  for 
some  3,oco  feet  west  of  the  bridge;  and  that,  had  the  engi- 
neer in  charge  of  said  train  used  ordinary  care  and  prudence, 
he  could  and  would  have  seen  said  child  in  time  to  have 
stopped  the  train  before  running  over  it.  It  was  also  alleged 
that  said  engineer  did  see  said  child  and  its  peril  in  time  to 
have  avoided  the  injury,  but  that  he  negligently  failed  to  do 
so,  and  approached  said  bridge  and  the  child  thereon  at  a 
*rcat  rate  of  speed,  and  ran  over  it,  and  caused  its  death. 
Appellant  denied  negligence  on  the  part  of  its  agents  and  em- 
ployees, and  alleged  that  after  they  discovered  the  child  they 
did  everything  within  their  power  to  atop  the  train  and  save 
its  life.  The  court  submitted  both  grounds  of  recovery 
alleged,  and  the  assignments  of  error  attacked  the  general 
verdict  of  the  jury  in  appellees'  favor  on  the  ground  that  the 
evidence  shows  that  the  bridge  mentioned  was  not  a  public 
one,  and  that  hence  the  child  was  a  trespasser  thereon,  and 
no  doty  of  lookout  rested  upon  the  operatives  of  the  train ; 
also  that  it  appears  that,  after  the  peril  was  discovered,  the 
engineer  did  all  within  his  power  to  avoid  the  injury. 

We  have  concluded  that  we  must  overrule  these  assignments. 
The  evidence  tends  to  show  that  the  train  in  question,  con- 
sisting of  16  cars,  heavily  laden  with  cattle,  was  behind  time, 
and  that  it  approached  the  bridge  in  question  at  a  high  rate 
of  speed  on  a  very  heavy  down  grade;  that  the  station  at 
Colorado  City  was  some  900  feet  east  of  the  bridge;  that 
from  a  distance  of  some  1,200  to  1,800  feet  west  of  the  bridge 
objects  thereon  were  readily  discernible;  that,  had  the  engi- 
neer been  on  the  lookout  therefor,  the  situation  of  the  child 
would  have  been  discovered  in  time  to  have  avoided  the 
injury  to  it,  but  that,  according  to  his  testimony,  by  reason 
of  the  outlook  kept  by  the  engineer  for  the  "passing"  or 
'"stop"  signal  at  the  station,  the  child's  presence  on  the 
bridge  was  not  discovered  until  the  engine  was  within  about 
a  train  length,  or  680  feet,  of  it;  theretofore,  however,  at  a 
point  not  fixed  by  the  testimony,  the  engineer  saw  an  object 
on  or  beside  the  track  that  at  the  time  he  was  unable  to 
identify,  but  as  soon  as  he  saw  that  it  was  a  child  he  applied 


604         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Texas  &  P.  Ry.  Co.  v.  Harby 

the  emergency  brakes,  sanded  the  rails,  and  used  all  the 
means  at  his  command  consistent  with  safety  to  stop  the 
train,  bat  that  the  train  was  "going  so  fast"  (to  nse  the  engi- 
neer's words)  that  the  child  was  run  over  and  kilted  as  alleged. 
The  engineer  also  testified  that  after  the  engine  passed  over 
the  child  he  released  the  air  brakes  so  as  to  get  over  it  as 
quickly  as  possible,  and  ran  on  into  the  station ;  that,  had  he 
not  so  released  the  brakes,  his  train  would  have  come  to  a 
stand  when  about  half  way  over  where  the  child  was  run 
over;  and  some  parts  of  his  testimony  perhaps  also  indicate 
that  the  engine  passed  over  the  little  girl  without  injury. 
The  fireman's  evidence,  however,  tends  to  show  that  the 
engineer's  effort  to  stop  the  train  began  just  about  the  time 
the  engine  was  going  upon  the  west  end  of  the  bridge,  which 
was  about  380  feet  from  the  place  of  injury ;  and  the  testimony 
of  Mrs.  Maggie  Harby,  the  mother,  tended  to  show  that  no 
whistle  was  blown  as  the  train  approached  the  bridge,  and 
that  the  train  "came  in  without  checking  at  all"  The  testi- 
mony of  Mrs.  Annie  Harby,  Maggie  Graves,  G.  W.  Waddel, 
and  others  was  to  the  effect  that  the  bridge  in  question  hat) 
for  a  number  of  years  been  daily  used  as  a  footway  or  passage 
for  people  having  occasion  to  cross  the  Colorado  river  be- 
tween Colorado  City  on  the  east  and  the  salt  works  on  the 
west  We  think  the  evidence  sufficient  to  sustain  the  verdict 
on  the  ground  that  there  was  negligence,  from  which  the 
injury  proximately  resulted,  in  failing  to  discover  the  perilous 
situation  of  the  little  girl  killed  in  time  to  have  avoided  alt 
injury  to  her.  It  is  hence  immaterial  that,  after  the  child's 
danger  was  discovered,  the  engineer  used  all  means  in  his 
power  to  prevent  the  injury.  The  essence  of  the  fault  was  in 
not  earlier  discovering  the  peril.  In  Shear.  &  R.  Neg.  §  99,  it 
is  said:  "It  is  not  necessary  that  the  defendant  should 
actually  know  of  the  danger  to  which  the  plaintiff  is  exposed. 
It  is  enough  that  he  has  sufficient  notice  or  belief  to  put  a 
prudent  man  on  the  alert,  and  he  does  not  take  such  precau- 
tions as  a  prudent  man  would  take  under  similar  notice  or 
belief."  It  is  therefore  likewise  immaterial  that  the  bridge 
was  not  a  public  crossing  in  the  general  sense  of  that  term, 
as  indicated  by  testimony  in  behalf  of  appellant.  The  failure 
to  use  ordinary  care  to  avoid  injury  to  another,  whereby 
injury  results,  constitutes  actionable  negligence.  In  deter- 
mining what  constitutes  ordinary  care  when  the  question  is 
involved,  reference  must  always  be  had  to  the  circumstances 
of  the  particular  case;  so  that,  whether  the  bridge  was  in  fact 
a  public  crossing  or  otherwise,  its  long-continued  use  as  above 
indicated  tends  to  show  that  such  use  was  known  to  the  com- 
pany and  to  its  employees.  Indeed,  we  find  in  the  evidence 
no  denial  on  the  part  of  the  engineer  that  he  was  without 
knowledge  of  the  use  of  the  bridge  as  a  crossing  for  foot  pas- 
sengers, and  we  think,  therefore,  it  was  a  question  for  the 
jury  to  determine  from  the  evidence  whether  the  operatives 
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in  charge  of  the  train  were  negligent  in  failing  to  have  it  nnder 
proper  control,  and  whether  the  engineer  ought,  under  the 
circumstances,  to  have  reasonably  expected  that  some  person 
might  be  on  the  bridge,  and  that  ordinary  care  on  his  part 
would  have  prompted  him  to  have  kept  a  lookout  for  such 
persons,  and  whether  his  failure  to  do  so  and  to  earlier  dis- 
cover the  situation  of  the  child  and  avoid  injury  thereto  con- 
stituted negligence.  In  the  case  of  Railroad  Co.  v.  Bellew 
{Tex.  Civ.  App.)  54  S.  W.  1079,  under  somewhat  similar  cir- 
cumstances, we  approved  a  charge  of  the  trial  court,  which, 
in  effect,  placed  upon  the  appellant  in  that  case  the  burden  of 
ordinary  care  to  ascertain  Bellew's  position  and  situation  on 
a  road  not  formally  made  public  extending  along  its  right  of 
way.  The  views  we  therein  expressed  were  adopted  by  the 
court  of  civil  appeals  for  the  First  district  on  another  appeal, 
affirming  a  judgment  against  the  railway  company,  and  a  writ 
of  error  was  refused  by  the  snpreme  court.  See  62  S.  W.  99. 
See,  also,  Railway  Co.  v.  Watktns,  88  Tex.  20,  29  S.  W.  232. 
To  what  is  here  said  we  add  that  we  are  of  opinion  that  the 
first  assignment  of  error,  which  is  the  only  one  suggesting  in 
any  way  the  insufficiency  of  the  evidence  to  sustain  the  verdict 
on  the  issue  above  treated,  presents  an  immaterial  issue,  and 
in  reality  does  not  require  us  to  pass  upon  the  sufficiency  of 
the  evidence  on  that  issne,  and  upon  this  ground  rather  than  the 
other  JUSTICE  STEPHENS  concurs  in  the  disposition  made 
of  the  appeal  This  view  renders  it  unnecessary  to  determine 
the  effect  of  the  evidence  tending,  perhaps,  to  show  that  the 
engine  passed  over  the  child  without  harm,  and  that  the  fatal 
injury  was  inflicted  after  the  train  could  have  been  stopped  had 
the  engineer  not  released  the  emergency  brakes  as  hereinbe- 
fore stated.  JUSTICE  HUNTER,  however,  while  concurring 
in  the  main  conclusion,  desires  to  here  add  the  following,  which 
is  inserted  in  his  own  langnage:  "I  am  of  opinion  that  the 
evidence  of  the  engineer,  who  was  a  witness  of  appellant,  as 
found  in  his  redirect  examination  on  page  37  of  the  transcript, 
is  to  the  effect  that  the  cowcatcher  or  pilot  of  the  engine 
passed  over  the  child  without  injury  to  it;  and,  as  the  same 
witness  testified  that  he  could  have  stopped  the  train  over  the 
child,  that  the  judgment  might  also  be  sustained  upon  the 
ground  that  it  was  negligence  in  the  engineer  to  fail  to  stop 
the  train  as  soon  as  he  could  possibly  do  so  without  endanger- 
ing himself  or  the  engine  and  train;  because,  as  the  pilot 
passed  over  the  child  without  injuring  it,  and,  as  no  witness 
testified  as  to  what  did  injure  it,  it  is  possible  and  probable 
the  injury  was  caused  by  some  bolt  or  rod  or  beam  which 
could  not  have  passed  over  the  child  bad  the  engineer  stopped 
as  quickly  as  he  could;  and  hence  I  conclude  that  the  engi- 
neer's evidence  shows  affirmatively  that  be  did  not  do  all  that 
he  could  and  should  have  done  to  avoid  the  injury  after  he 
discovered  the  peril  of  the  child." 

Another  contention  is  that  the  court  erred  "in  giving  the 
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jury  the  measure  of  damages,"  and  in  refusing  to  give  the 
special  instruction  embodying  the  true  rale.  The  jury  were 
instructed  that,  in  the  event  they  found  for  plaintiffs,  the 
measure  of  their  damages  would  be  "the  present  value  of  the 
pecuniary  assistance  (if  any)  that  the  plaintiffs  would  have 
received  from  the  said  child  if  it  had  not  been  killed" ;  the 
contention  being  that  in  assessing  damages  the  appellees'  right 
of  recovery  should  have  been  limited  "to  the  minority  of  the 
child."  As  presented,  the  question  is  one  of  law  merely, 
there  being  no  contention  in  the  proposition  submitted  under 
the  assignments  raising  this  question  that  there  was  no  evi- 
dence authorizing  the  submission  of  the  trial  court's  view  of 
the  law.  There  was  evidence  to  the  effect  that  the  little  girl* 
who  was  four  years  old,  was  a  healthy,  bright  little  girl,  with 
a  good  mind,  and  "smart  as  she  could  be";  that  Mr.  and 
Mrs.  Harby  were  very  poor  people,  with  five  children,  one  of 
them  younger  than  the  one  that  was  killed;  that  Mrs.  Harby 
took  the  best  care  of  her  children  that  she  could,  bst  was  re- 
quired to  work  all  the  time;  that  at  the  time  of  the  accident 
in  question  Mr.  Harby  was  a  day  laborer  at  the  salt  works  on 
the  west  side  of  the  river,  about  a  mile  southwest  of  the  town. 
The  recovery  in  the  present  case  was  for  $900,  of  which  no 
complaint  is  made  as  being  excessive.  The  question  of  what 
may  be  the  value  of  the  services  or  contributions  that  may 
be  reasonably  expected  of  a  child  on  the  part  of  the  parents 
is  necessarily  one  attended  with  difficulties  and  great  uncer- 
tainty. The  question,  however,  is  one  addressed  to  the  sound 
judgment  of  the  jury,  and  we  are  unable  to  concur  in  the  con- 
tention that  the  recovery,  as  matter  of  law,  must  be  limited 
to  the  time  of  minority.  In  the  case  of  Railroad  Co.  v.  Nixon, 
52  Tex.  25,  the  question  here  submitted  was  insisted  upon 
in  behalf  of  the  railway  company  in  that  case.  In  disposing 
of  it  the  court  said:  "The  common-law  principle  upon  which 
a  parent  can  recover  damages  for  an  injury  to  his  child  is 
based  upon  the  relation  of  master  and  servant,  and,  as  this 
ceases  when  the  child  arrives  #t  the  age  of  majority,  damages, 
under  the  common  law,  should  be  limited  to  this  period.  It 
is,  however,  a  grave  question,  under  our  statute  (Pasch-  Dig. 
art  IS;  Rev.  St.  arts.  2899-2909),  whether,  with  proper 
allegations,  this  damage,  which  is  allowed  as  'proportioned 
to  the  injury  resulting  from  such  death,'  shosld  be  thus 
limited.  We  find  expressions  in  some  of  the  authorities  that 
the  damages  should  be  restricted  to  the  minority  of  the  child, 
but  no  well-considered  case  where  this  point  is  directly  made 
and  thus  decided.  In  Potter  v.  Railway  Co.,  21  Wis.  377.  94 
Am.  Dec.  548,  it  is  held  that  the  pecuniary  advantage  of  the 
life  of  the  deceased  after  the  time  when  he  should  reach  bis 
majority  can  be  considered  only  after  proof  of  the  indigent  or 
dependent  circumstances  of  the  parent."  In  the  case  of 
Railway  Co.  v.  Sciacca,  80  Tex.  3*5,  16  S.  W.  31,  a  verdict 
or  $2,000  for  causing  the  death  of  a  child  iS  months  old  was 
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approved,  and,  while  the  precise  point  now  before  ns  does  not 
seem  to  have  been  in  the  disposition  of  that  case,  the  court 
took  occasion  to  say  that :  "Damages  would  not  be  limited 
to  the  services  of  the  child  daring;  minority,  but  would  extend 
to  such  benefits  as  it  might  confer  on  its  parents  after 
majority.  It  was  alleged  and  proved  that  the  parents  were 
poor,  and  on  the  testimony  as  to  the  age,  sex,  and  healthy, 
robust  condition  of  the  child  it  was  a  question  largely  in  the 
discretion  of  the  jury  as  to  what  damages  should  be  allowed 
either  up  to  the  time  the  child  would  reach  its  majority  or 
afterwards."  In  the  case  of  Railroad  Co.  v.  Mechler,  29  S. 
W.  303,  the  court  of  civil  appeals  for  the  Fourth  district, 
in  an  opinion  by  Chief  Justice  James,  in  passing  upon  an 
exception  taken  to  the  petition  of  the  appellee  in  that  case, 
say:  "The  petition  was  also  excepted  to  in  respect  to  the 
damages  claimed  after  the  child  should  have  reached  majority. 
The  petition  alleged  in  this  respect  $200  per  annum  daring  the 
minority  of  the  child,  and  $300  per  annum  after  majority, 
daring  the  expectancy  of  his  life,  stated  to  be  21  years  after 
majority.  The  point  made  was  that  damages  claimed  for  the 
time  after  majority  were  too  remote  and  speculative.  Had 
the  suit  been  for  an  injury  not  resetting  in  death,  the  parent 
would  not  have  been  entitled  to  recover  except  in  respect  to 
the  time  of  the  child's  minority.  This  role  has  no  applica- 
tion here.  The  damages  in  a  case  of  this  character  consist  of 
the  pecuniary  value  of  the  child's  life  to  the  parents,  and  there 
is  no  rule  which  confines  these  damages  to  a  portion  of  the 
child's  probable  lifetime.  The  duration  of  the  child's  life,  as 
well  as  the  pecuniary  benefits  likely  to  have  been  derived  from 
the  child  daring  its  life  had  it  lived,  was  of  necessity  a  ques- 
tion addressed  to  the  sound  judgment  of  the  jury."  This 
ruling  appears  to  have  been  approved  by  the  supreme  court 
on  writ  of  error.  See  same  case,  30  S.  W.  899.  See,  also, 
Railway  Co.  v.  Hyatt,  12  Tex,  Civ.  App.  435,  34  S.  W.  677. 
The  error  complained  of  in  the  third  assignment,  we  think, 
was  invited  by  a  special  instruction  given  at  the  request  of 
appellant,  and  our  conclusion  is  that  the  evidence  sustains 
the  essential  allegations  of  the  appellees'  petition,  and  that 
the  judgment  should  be  affirmed. 


Baldwin  v.  Boston  &  M.  R.  R. 
{Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  April  t,  /pot.) 
[63  N.  E.  Rep.  428.] 
EiMmanti"- Duty  to  Maintain  Railing  Whtrt  Right  of  Way  over  Path 
Has  Been  Acquired  by  Prescription. 
Where  a  path  over  which  a  right  of  way  had  been  acquired  by  pre- 
scription had  been  guarded  by  a  railing  since  the  commencement  of  the 
uae,  and  it  waa  difficult  to  use  the  path  in  winter,  when  there  waa  ice  on 
the  ground,  without  a  railing,  the  right  to  maintain  the  railing  waa  a 
part  of  the  easement. 

•See  generally,  4  Rap.  &  Mack's  Dig.  158. 
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SirnB-1  nci-ease  of  Burden. 

Where  an  easement  consisting  of  a  right  of  way  over  a  footpath  his 
been  acquired  by  prescription  by  travel  by  the  members  of  one  family 
residing  on  the  dominant  estate,  and  its  use  by  occupants  of  houses 
thereafter  erected  on  such  estate  is  shown  not  to  increase  the  burden  on 
the  servient  estate,  the  occupants  of  such  later  erections  may  use  the 
path  ;  the  change  in  use  being  in  degree,  but  not  in  kind. 

Appeal  from  superior  court,  Middlesex  county;  Henry  K. 
Bradley,  Judge- 

Suit  by  one  Baldwin  against  the  Boston  &  Maine  Railroad. 
From  a  decree  for  plaintiff,  defendant  appeals.     Affirmed. 

Bill  to  compel  defendant  to  restore  a  path  which  plaintiff 
claimed  over  the  location  of  defendant's  railroad,  and  to 
restrain  an  interference  with  use  of  the  path. 

Samuel  C.  Darling,  for  plaintiff. 
Edgar  J.  Rich,  for  defendant. 

HAMMOND,  J.  i.  The  court  found  that  the  grade  of  the 
path  from  the  gate  in  the  plaintiff's  fence  to  the  railroad 
station  was  steep ;  that  in  the  winter  it  was  somewhat  difficult 
to  use  it,  when  icy,  without  a  railing;  and  that  from  the  time 
when  the  path  was  first  used  there  was  a  railing  there  not  less 
than  46  inches  in  height  We  cannot  say  that,  on  the  evidence, 
the  finding  was  wrong.  Since,  therefore,  the  railing  was  rea- 
sonably necessary  to  the  convenient  use  of  the  path  in  the 
winter  season,  and  was  continually  kept  there,  the  easement 
acquired  was  not  only  to  use  the  path,  but  to  use  it  with  the  rail- 
ing. The  right  to  the  maintenance  of  the  railing  was,  tinder 
the  circumstances,  a  part  of  the  easement. 

2.  The  more  difficult  question  is  as  to  the  extent  of  the 
easement.  The  lot  of  the  plaintiff  had  a  frontage  upon  the 
street  of  urf  feet,  extended  in  the  rear  the  same  distance  on 
the  line  of  the  railroad,  and  had  a  depth  of  about  188  feet, 
Prior  to  1895  there  were  upon  it  only  two  buildings, — a 
dwelling  house,  which  was  occupied  by  one  family,  and  a 
stable ;  and  it  may  be  inferred  that  the  whole  lot  was  used  in 
connection  with  these  buildings.  Recently  two  houses,  each 
having  two  tenements,  were  built  on  the  lot, — one  in  1895  and 
the  other  in  1897, — so  that  there  are  now  upon  it  these  three 
dwelling  houses  and  a  stable.  The  question  is  whether  the 
right  of  way  is  such  that  it  may  be  used  by  the  tenants  of  the 
new  houses.  It  is  a  way  by  prescription.  In  the  case  of  a 
way  by  grant  the  nature  and  extent  of  the  easement  are 
determined,  of  course,  by  the  language  of  the  grant  con- 
strued in  the  light  of  the  attending  circumstances.  In  the 
case  of  a  way  by  prescription,  however,  there  is  no  language 
to  guide  us,  and  resort  must  be  had  to  some  other  test  Since 
prescription  presupposes  a  grant  which  is  lost,  the  proof  of 
the  nature  of  the  grant  is  to  be  found  in  use ;  and  it  is  frequently 
stated,  in  some  form  of  language,  that  the  nature  of  the  right 
acquired  by  use  is  measured  and  limited  by  the  nature  of  the 
actual  use.    Thus  it  is  said  by  Morton,  J.,  in  Proprietors  of 
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Charles  River  Bridge  v.  Proprietors  of  Warren  Bridge,  7  Pick. 
344.  349.  "The  right  presumed  to  be  granted  is  coextensive 
with  the  use;"  by  Bigelow,  J.,  in  Atwater  v.  Bodfish,  11 
Gray,  150,  152,  "It  must  be  limited  to  the  use  for  which  it  is 
shown  by  the  evidence  to  have  been  originally  designed;"  and 
in  Richardson  v.  Pond,  15  Gray,  387,  390,  "The  common  and 
ordinary  use  which  establishes  the  right  also  limits  and 
qualifies  it;"  and  by  Finch,  J.,  in  American  Bank  Note  Co, 
v.  New  York  El.  R.  Co..  129  N.  Y.  252,  266,  29  N.  E.  302, 
30;,  "The  right  derived  from  user  can  never  outrun  or  exceed 
the  user  in  which  it  had  its  origin."  It  is  plain  that,  if  the 
doctrine  is  to  be  taken  strictly,  then  the  right  must  be  con- 
fined to  the  very  persons  who  have  passed  over  the  way ;  and 
in  the  case  of  a  carriage  way,  as  stated  by  Parke,  B.,  in 
Cowling  v.  Higginson,  4  Mees.  &  W.  245,  the  right  would  "be 
confined  to  the  identical  carriages  that  have  been  previously 
used  upon  the  road,  and  would  not  warrant  even  the  slightest 
alteration  in  the  carriage,  or  the  loading,  or  the  purpose  for 
which  it  was  used."  No  one  would  contend  for  so  strict  a 
construction,  and  the  truth  is,  as  stated  by  the  same  judge  in 
the  same  case,  that  "one  must  generalize  to  some  extent." 
As  in  the  case  of  a  grant  the  language  is  to  be  construed  in 
the  light  of  the  circumstances,  so  in  the  case  of  prescription 
the  nse  is  to  be  looked  at  in  the  same  way.  The  nature 
of  the  right  is  not  to  be  determined  by  the  actual  proved  use 
alone,  but  by  that  in  connection  with  the  circumstances.  If, 
for  instance,  it  be  proved  that  the  way  bad  been  used  for  all 
purposes  required  by  the  person  claiming  it,  that  would  be 
evidence  of  a  general  right.  Parks  v.  Bishop,  120  Mass.  340,  21 
Am.  Rep.  519.  It  is  to  be  noted  that  we  are  not  dealing  with 
a  case  in  which  there  is  any  physical  change  in  the  kind  of 
use  of  the  way.  It  is  a  footway,  and  nothing  else.  So  far  as 
respects  the  burden  upon  the  servient  tenement,  it  is 
immaterial  whether  the  person  using  the  way  goes  to  one 
house  or  the  other  after  passing  through  the  gate.  Each 
house  is  situated  upon  the  land  as  it  existed  when  the  use  be- 
gan. The  lot  is  the  same,  is  small  in  size,  and  there  qever 
can  be  many  dwelling  houses  upon  it.  The  only  change  is 
that  five  families  live  there  now,  instead  of  one;  and  the  only 
change  proposed  in  the  use  of  the  way  is  that  more  pedestrians 
may  nse  it  than  before,  but  for  the  same  purposes  as  before. 
The  case  is  therefore  distinguishable  from  cases  like  Ballard 
v.  Dyson,  1  Taunt.  279,  where  it  was  beld  that,  under  the 
peculiar  circumstances,  the  use  of  a  way  for  driving  carts  and 
pigs  to  the  slaughter  house  of  the  plaintiff  did  not  necessarily, 
as  matter  of  law,  show  that  such  use  was  broad  enough  to 
give  the  right  to  drive  horned  cattle  to  the  same;  or  Cowling 
v.  Higginson,  4  Mees.  &  W.  245,  where  it  was  held  that  the 
proof  of  a  user  for  farming  purposes  did  not  necessarily  prove 
a  right  of  user  for  the  purpose  of  conveying  coals,  the  products 
of  a  mine  lying  under  the  farm ;  or  like  Atwater  v.  Bodfish, 
2RRR— 39 
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li  Gray.  150,  where  it  was  held  that  a  right  to  use  a  way  for 
the  purpose  of  carting  wood  from  a  lot  when  in  a  wild  and 
uncultivated  state  could  not  be  extended  to  a  larger  use.  In 
inch  cases  there  is  an  actual  change  in  the  physical  objects 
passing  over  the  road.  There  is  a  class  of  cases,  however,  to 
which  the  above  are  analogous,  and  with  which  they  are  more 
or  less  intertwined,  in  which  there  is  a  change  in  the  use  of 
the  dominant  estate,  as  where  a  way  has  been  nsed  to  carry 
off  wood  from  wild  land  which  is  afterwards  cultivated  and 
bnilt  upon,  or  a  way  has  been  nsed  for  agricultural  purposes 
to  a  farm  which  is  afterwards  turned  into  sites  for  manufactur- 
ing purposes,  or  mined  for  its  ores,  or  divided  into  house  lots. 
Here  the  change  is  radical,  and  the  right  of  way  cannot  bo 
used  for  the  new  purposes  required  by  the  altered  condition 
of  the  property.  Wimbledon  and  Putney  Commons  Con- 
servators v.  Dixon,  1  Ch.  Div.  362;  Williams  v.  James,  L.  R. 
2  C  P.  582;  Atwater  v.  Bodfish,  ubi  supra.  But  in  all  these 
cases  there  has  been  a  substantial  change  in  the  nature  of  the 
nse,  and  a  consequent  increase  of  burden  upon  the  servient 
estate.  In  the  case  before  us  the  judge  has  found  that  there 
has  been  no  such  increase.  No  case  has  been  shown  to  as,  nor 
are  we  aware  of  any,  where  the  change  in  the  use  of  the  land 
has  been  only  in  degree,  and  not  in  kind,  in  which  it  has  been 
held  that  the  way  could  not  be  used  to  the  land  in  the  changed 
condition,  especially  if  there  was  no  increased  burden  npon 
the  servient  estate.  To  base  a  distinction  upon  such  a  change 
would  be  unwise  in  theory,  and  impracticable  in  practice. 
The  judge  before  whom  the  case  was  tried  found  that  there 
was  no  increase  of  burden.  Under  the  circumstances,  the  way, 
once  established,  must  be  held  to  be  a  way  to  the  very  same 
lot  of  land,  while  used  for  the  same  general  purposes  as  when, 
the  way  was  acquired. 
Decree  affirmed. 

Hughes'  Adm'r  v.  Louisville  &  N.  R.  Co. 

[Court  of  Appeals  0/  Kentucky,  Apriltp,  1901.) 

[67  S.  W.  Rep.  964.] 

Uncertainty  aa  to   Causa  of  Death  of  Person   Found   near   Railroad 
Track•— Peremptory  Instruction  for    Defendant. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  a  person  whose  body  was  found  by  defendant's  track,  it  being 
a  matter  of  conjecture  how  the  deceased  came  to  his  death,  and  the- 
inference  nnder  the  evidence  that  the  injury  was  dne  to  defendant's  neg- 
ligence being  no  stronger  than  that  it  was  due  to  the  negligence  of 
decedent  or  to  other  causes,  a  peremptory  instruction  for  defendant  wax. 
proper. 
Accident  on  Track— Contributory  Negligence — Sleeping  on  End  of  Ties. 

No  recovery  can  be  bad  against  a  railroad  company  for  the  death  of  a 
person  who  was  struck  and  killed  by  a  train  while  sitting  asleep  on  the- 


Vol  2  R  R  R— Vol  25  Am  &  Enc  R  Cas,  N  S         611  . 

Hughes'  Adm'r  v.  Louisville  &  N.  R.  Co 

end  of  the  ties  of  defendant's  track  st  a  late  hour  at  night,  when  the 
servants  in  charge  of  the  train  had  no  reason  to  anticipate  the  presence 
of  any  person  at  that  point,  though  the  company  may  have  been  negli- 
gent in  failing  to  give  any  signal  of  the  train's  approach,  or  in  running 
its  train  too  fast. 

Appeal  from  circoit  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Henry  Hughes  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

Robt.  Harding  and  R.  H.  Tomlinson,  for  appellant. 

Breckinridge  &  Shelby  and  Edward  W.  Hines,  for  appellee. 

HOBSON,  J.  Appellant's  intestate,  Henry  Hughes,  was 
found  dead  at  6  o'clock  in. the  morning  on  Sunday,  July  30, 
1900,  upon  the  side  of  the  track  of  appellee's  railroad  track, 
a  short  distance  south  of  the  town  boundary  of  Lancaster,  and 
outside  of  it.  There  was  a  gash  in  the  back  of  his  head,  one 
of  his  arms  was  crushed  at  the  elbow,  his  back  was  broken, 
and  there  were  bruises  extending  up  to  the  shoulders.  He 
was  lying  on  a  fill  abont  15  or  20  feet  high.  There  was  a 
pathway  along  the  side  of  the  track  on  which  people  walked, 
and  he  was  in  this  pathway  or  near  it.  He  was  seen  in  Lan- 
caster abont  10  o'clock  the  night  before,  and  was  then  some- 
what under  the  influence  of  liquor.  Between  1  and  2  o'clock 
he  was  seen  again  near  the  railroad  station  in  Lancaster  a 
little  more  intoxicated.  From  this  time  until  he  was  found 
dead  the  next  morning  no  one,  so  far  as  the  proof  shows,  saw 
him.  How  he  came  to  his  death  is  wholly  a  matter  of 
conjecture.  His  father  and"  mother  Jived  near  the  railroad,  a 
short  distance  beyond  where  he  was  found.  Their  bouse  had 
a  gate  leading  out  upon  the  railroad  track,  and  in  going  to 
Lancaster  or  returning  the  family  frequently  passed  along  the 
track,  and  from  this  it  may  be  inferred  that  the  deceased  was 
going  home  from  Lancaster  when  he  was  killed.  After  he 
was  seen,  between  1  and  2  o'clock,  and  between  that  time  and 
6  o'clock,  when  he  was  found  dead,  only  one  train  passed 
over  the  road.  This  was  a  passenger  train  going  north  about 
3  o'clock.  The  proof  offered  for  appellant  showed,  in  addi- 
tion to  these  facts,  that  this  train  passed  running  at  the  rate 
of  something  like  35  miles  an  hoar;  that  a  short  distance 
north  of  where  the  deceased  was  found  a  public  highway 
known  as  "Baker  Avenue"  crossed  the  railroad;  and  that  the 
train  did  not  ring  the  bell  or  blow  the  whistle  as  it  approached 
this  crossing,  although  it  did  whistle  a  little  further  south. 
To  enable  the  people  in  the  house  to  get  ont  on  the  railroad, 
the  section  foreman  had  placed  a  plank  from  the  track  over  to 
the  gate.  A  number  of  persons  passed  along  the  railroad  at 
this  point,  especially  during  the  day. 

On  these  facts  the  learned  circuit  judge  peremptorily 
instructed  the  jury  to  find  for  the  defendant.     It  is  earnestly 
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insisted  for  appellant  that  the  rapid  speed  of  the  train  and  the 

failure  to  give  the  signals  for  the  crossing  were  evidence  of 
negligence,  and  that  the  deceased  was  not  a  trespasser,  bat  a 
licensee.  We  do  not  deem  it  necessary  to  pass  on  all  the 
points  made.  It  is  wholly  a  matter  of  conjecture  how  the 
deceased  came  to  his  death  or  whose  negligence  caused  it 
The  facts  shown  point  as  mnch  to  the  conclusion  that  the 
death  of  the  deceased  was  due  to  his  own  negligence  as  to  that 
of  the  company.  The  track  was  straight  for  a  thousand  yards 
as  the  train  approached  the  point  where  he  was  found.  If, 
as  is  supposed,  he  was  going  to  his  father's  house,  he  was 
facing  the  train  as  it  approached  him.  It  was  incumbent  on 
him  to  keep  out  of  the  way  of  the  train.  The  presence  of 
persons  at  this  spot  at  such  a  late  hour  of  the  night  was  not 
to  be  anticipated.  If  he  had  been  standing  upright,  and  bad 
been  struck  by  the  train  running  35  miles  an  hour,  it  is  hard 
to  understand  how  he  would  have  been  found  on  top  of  the 
fill;  for  there  was  only  a  narrow  space  at  the  side  of  the  tract 
and  then  an  abrupt  slope.  His  hat  was  found  at  the  bottom 
of  the  fill,  jnst  below  him,  and  uninjured.  It  is  not  difficult 
to  understand  bow  he  received  the  injuries  found  upon  bis 
person,  if  he  was  sitting  asleep  on  the  end  of  the  ties  as  the 
train  approached,  and  tbis  supposition  is  as  reasonable,  under 
the  proof,  as  any  other.  If  this  was  the  case,  there  can  be 
no  recovery.  Lyons  v.  Railroad  Co.  (Ky.)  59  S.  W.  507. 
Where,  under  the  evidence,  the  inference  that  the  injury  was 
due  to  the  defendant's  negligence  is  no  stronger  than  that  it 
was  due  to  the  negligence  of  the  person  injured  himself  or  to 
other  causes,  a  peremptory  instruction  is  properly  given. 
Hughes  v.  Railroad  Co.,  91  Ky.  536.  16  $.  W.  275;  Gas  Co. 
v.  Kaufman  (Ky.)  48  S.  W.  434. 
Judgment  affirmed. 

West  Chicago  St.  R.  Co.  v.  Petters. 

(Supreme  Court  a/ Illinois,  April  16, 1901.) 

[63  N.  EJ.  Rep.  662.] 

Accident  on  Street  Railway  Track— Presumption  of  Negligence*—  In- 
structions. 
In  an  action  against  a  street  railway  company  for  injuries  to  a  trav- 
eler on  its  track,  an  instruction  that  no  presumption  of  negligence 
against  defendant  arose  from  the  fact  of  injury  was  properly  refused, 
aa  misleading.  , 


..„  _n  action  for  personal  injuries,  it  was  not  error  to  refnaean  instruc- 
tion that  no  presumption  of  negligence  against  defendant  arose  from 
the  fact  of  the  injury  itself,  where  the  jury  were  charged  that  plaintiff 
could  not  recover  unless  plaintiff  was  in  the  exercise  of  ordinary  care, 
and  the  defendant  guilty  of  negligence  which  was  the  direct  cause  of 
the  injury. ■ 

•See  extensive  note  appended  to  Louisville  AN.  R.  Co.  p.  Clark,  13 
Am.  &  Eng.  R.  Cas.,  N.  3.,  407;  also,  see  5  Kap.  &  Mack's  Dig.  44.1  ct  seq. 
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Sams — Negligence — Instruction  Not  Warranted  by  Evidence. 

In  an  action  for  personal  injuries  caused  by  defendant's  street  car 
colliding  with  a  sleigh  being  driven  across  its  tracks  near  a.  street 
crossing,  an  instruction  that  defendant  was  not  bound  to  beon  guard 
against  the  unusual  and  extraordinary,  and  "  not  reasonably  to  be 
expected,"  and  was  not  bound  to  stop  its  car  until  defendant  had  notice 
of  the  crossing  of  the  track  by  the  sleigh,  if  the  same  was  unusual,  was 
properly  refused,  where  there  was  no  evidence  that  the  crossing  of  the 
track  by  a  sleigh  at  the  place  was  unusual  and  extraordinary. 
Same— Duty  to  Regulats  Spaed  of  Cars  at  Crossings.* 

The  instruction   was  also  properly  refused  as  it   Ignored  the  duty  of 
the  defendant  in  approaching  crossings  to   so  regulate  the  speed  of  its 
cars  that  collisions  with  persons  crossing  the  street  could  be  avoided. 
Sam  e — Same —  Li  ab  i  I  ity —  Instructions. 

It  was  not  error  to  refuse  such  instruction  where  the  jury  were  charged 
that  if  the  sleigh  was  driven  in  front  of  the  car  so  suddenly  that  the 
motonnan  bad  no  notice  of  the  danger,  so  as  to  give  him  an  opportu- 
nity to  avoid  the  same  by  the  exercise  of  ordinary  care  under  the  circum- 
stances, and  that  the  car  was  being  operated  with  ordinary  care, 
plaintiff  could  not  recover. 
Same — Same— Same. 

An  instruction  authorizing  a  recovery  if  plaintiff  was  in  the  exercise 
of  ordinary  care,  and  was  injured  "  by  reason  of  the  alleged  negligence 
of  defendant,"  is  not  erroneous  in  using  the  word  "  alleged,"  as  it  did 
not  authorize  a  recovery  if  negligence  was  merely  alleged. 

Appeal  from  appellate  court,  First  district. 

Action  by  Ida  G.  Petters  against  the  West  Chicago  Street 
Railroad  Company.  From  a  judgment  of  the  appellate  court 
(0,5  III.  App.  479)  affirming  a  judgment  in  favor  of  the  plaintiff, 
the  defendant  appeals.     Affirmed. 

John  A.  Rose  and  Louis  Boisot  (W.  W.  Gnrley,  of  counsel), 
for  appellant. 

Francis  J.  Woolley,  for  appellee. 

RICKS,  J.  This  is  an  action  on  the  case  by  Ida  G.  Petters 
against  the  West  Chicago  Street  Railroad  Company,  brought 
in  the  superior  court  of  Cook  county,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  received  through  the 
defendant's  negligence.  The  jury  found  the  defendant  guilty, 
and  assessed  the  plaintiff's  damages  at  $10,000.  The  superior 
court  required  the  plaintiff  to  remit  half  of  this  verdict, 
whereupon  a  judgment  was  rendered  against  the  defendant 
for  the  sum  of  $5,000,  which  has  been  affirmed  by  the  appel- 
late court. 

It  appeared  from  the  evidence  that  the  accident  occurred 
about  10  o'clock  Sunday  night,  February  24,  1808,  on  West 
Twelfth  street,  near  its  intersection  with  Millard  avenue,  in 
the  city  of  Chicago.  The  plaintiff,  in  company  with  a  young: 
man  named  Butterworth,  was  driving  along  in  a  slow  trot  in 

'Liability  as  dependent  on  rate  of  speed,  see  3  Rap.  &  Mack's  Dig. 
530*tseq. 

Ordinance  regulating  speed,  see  note,  6  Am.  &  Eng.  R.  Cas.,  N. 
S. ,  510. 

Violation  of  ordinance  limiting  speed,  see  note,  8  Am.  A  Eng.  R. 
Cm.,  N.  S.,  428. 


614         Vol  2  R  R  R— Vol  25  Ah  &  Emg  R  Cas,  N  S 
West  Chicago  St.  R.  Co.  v.  Petterm 

the  west-bound  track  of  appellant  toward  the  west,  when, 
without  warning,  a  car  of  appellant,  running  at  full  speed, 
came  up  behind.  Becoming  aware  too  late  of  the  proximity 
of  the  car,  Bntterworth,  who  was  driving,  palled  his  horse 
toward  the  south,  when  the  car  crashed  into  the  back  of  the 
cotter,  breaking  the  cotter,  and  throwing  ont  both  occupants 
so  violently  that  Butterworth  was  killed,  and  plaintiff 
seriously  injured.  The  evening  of  the  accident  was  clear  and 
cold.  The  moon  was  shirting,  and  the  cutter  could  be  seen 
a  block  or  more  away.  A  cold  wind,  with  a  slight  snow,  was 
blowing  from  the  northwest;  and  the  motorman  had  on  a  fur 
coat,  with  a  collar  turned  up  as  high  as  his  cap,  and  had  his 
eyes  "all  shut  in,  except  directly  in  front, "  and  was  protecting 
his  face  against  the  northwest  wind  and  snow;  and  for  this 
reason  the  motorman  failed  to  see  the  cutter  until  an  instant 
before  the  accident  when  it  was  too  late  to  warn  the  occu- 
pants of  the  sleigh,  or  to  take  any  measure  to  avoid  the 
accident 

The  only  errors  urged  by  appellant  in  this  case  for  reversal 
are  the  refusal  of  the  court  to  give  appellant's  instructions  19 
and  24,  and  the  giving  of  appellee's  fourth  instruction. 

The  defendant's  refused  instruction  19  is  as  follows:  "The 
court  instructs  the  jury  that  no  presumption  of  negligence 
arises  against  the  defendant  from  the  mere  fact,  of  itself,  that 
the  plaintifi  was  injured  in  connection  with  the  defendant's 
cars."  We  think  the  appellant  was  not  prejudiced  by  the  re- 
fusal of  the  trial  court  to  give  this  instruction  to  the  jury. 
This  class  of  instructions,  which  select  one  item  of  evidence, 
or  one  fact  disclosed  by  the  evidence,  and  state  that  a  certain 
conclnsion  does  not  follow,  as  a  matter  of  law,  from  that  fact, 
is  calculated  to  mislead  and  confuse  a  jury.  The  case  of 
Drainage  Com'rs  of  Dist  No.  3  v.  Illinois  Cent.  R.  Co.,  158 
111.  353,  41  N.  E.  1073,  was  reversed  on  this  character  of 
instructions.  If  an  instruction  of  this  nature  were  held 
proper,  it  would  be  possible  for  a  defendant  to  select  each 
"mere  fact"  constituting  the  entire  chain  of  facts  by  which 
negligence  was  proved,  and  enable  the  court  to  instruct  the 
jury  that  each  of  these  links  in  the  chain  did  not  of  itself  con- 
stitute negligence,  and  while  each  particular  link  might  not 
of  itself  constitute  negligence,  yet  the  whole,  taken  together, 
would;  and  thereby  the  court  would  be  enabled  to  instruct 
the  jury  on  the  facts,  and  take  away  the  consideration  of  facts 
from  them. 

Instruction  19  was  also  covered  by  the  defendant's  instruc- 
tion No.  6,  which  told  the  jury  that  the  plaintiff  could  not 
recover  unless  they  found  from  the  evidence  that  at  the  time 
of  the  accident  she  was  jn  the  exercise  of  ordinary  care  for 
her  own  safety,  and  that  the  defendant  was  guilty  of  negligence 
in  the  manner  charged  in  the  declaration,  and  that  such  neg- 
ligence was  a  proximate  and  direct  cause  of  the  plaintiff's 
injury.  This,  we  think,  substantially  included  all  that  was 
requested  in  instruction  19. 
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Appellant's  instruction  numbered  24  was  as  follows:  "The 
■court  instructs  the  jury  that  while  the  defendant,  in  operating 
its  said  car  at  the  time  and  place  in  question,  was  bound  to 
have  regard  to  the  rights  and  safety  of  others,  yet  it  was  not 
obliged  to  be  all  the  while  on  its  guard  against  the  not  reason- 
ably to  be  expected,  the  annual  and  extraordinary ;  and  if  the 
jury  believe  that  the  crossing  of  the  track  by  the  sleigh  in 
which  the  plaintiff  was  riding,  if  it  did  cross  the  track,  was, 
under  all  the  circumstances  in  evidence,  extraordinary,  not 
reasonably  to  be  expected,  or  unusual,  then  it  became  the 
duty  of  the  defendant  to  stop  its  car  only  so  soon  as  the  serv- 
ant or  servants  in  charge  thereof  bad  notice  or  knowledge,  or 
by  the  exercise  of  ordinary  care  could  have  bad  notice  or 
knowledge,  of  snch  crossing  of  the  track  by  the  said  sleigh; 
and  if  the  jury  farther  believe  from  the  evidence  that  snch 
notice  or  knowledge  was  insufficient  for  the  said  servant  or 
servants,  by  the  exercise  of  ordinary  care,  to  stop  said  car 
without  injuring  the  said  plaintiff,  then  the  jury  must  find  the 
defendant  not  guilty. ' '  We  think  appellant  was  not  prejudiced 
by  the  failure  of  the  court  to  give  its  twenty-fourth  instruc- 
tion. There  is  no  evidence  in  the  record  that  the  crossing  of 
the  track,  if  it  was  crossed,  by  the  sleigh,  was  unusual  and 
extraordinary;  and,  as  there  was  no  evidence  on  which  to 
base  the  instruction,  it  is  an  elementary  principle  of  law  that 
it  was  not  error  to  refuse  it.  The  sleigh  was  struck  practically 
on  the  crossing  of  Millard  avenue, — the  evidence  tends  to 
show,  within  nine  feet  of  the  west  line;  and  the  evidence  also 
shows  that  this  Car  in  question  had  crossed  Millard  avenue  at 
a  high  and  dangerous  rate  of  speed,  without  having  given  any 
warning  of  its  approach,  or  without  having  slowed  down,  or 
without  having  been  placed  under  proper  control,  to  avert 
just  such  an  injury  as  occurred  in  this  case.  It  was,  the  duty 
of  appellant  and  its  servants,  in  approaching  crossings,  to  so 
regulate  the  speed  of  its  cars  that  collisions  with  other  per- 
sons having  the  right  to  cross  such  streets  could,  by  the  exer- 
cise of  ordinary  care,  be  avoided.  Booth,  St.  Ry.  Law,  §  306; 
•Railroad  Co.  v.  McCallnm,  169  111.  240,  48  N.  E.  424;  % 
Thomp.  Nee.  %  1399.  The  instruction  offered  ignores  this 
doty  of  the  appellant,  and,  if  given,  would  have  justified  the 
appellant  in  approaching  and  crossing  Millard  avenue  at  a 
high  and  dangerous  rate  of  speed  without  warning  to  other 

Eersons  crossing  or  about  to  cross  the  same,  and  only  have 
eld  appellant  liable  for  its  failure  to  use  ordinary  care  after 
the  discovery  of  such  persons-  crossing,  to  avoid  collision, 
when  no  degree  of  care,  with  the  ordinary  appliances  of  such 
carriers,  could  have  been  sufficient  to  have  avoided  the  acci- 
dent. This  instruction  was  also  covered  by  the  eighth 
instruction  given  on  behalf  of  appellant,  which  instructed  the 
jury  that  if  they  believed  from  the  evidence  that  the  sleigh 
was  driven  in  front  of  the  car  so  suddenly  that  the  motorman 
bad  no  notice  of  any  danger  to  the  occupants  of  the  sleigh,  so 
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as  to  give  him  an  opportunity  to  avoid  the  danger  by  the 
exercise  of  presence  of  mind  and  the  use  of  such  ordinal; 
care  as  is  to  be  expected  under  such  circumstances  as  were  then 
surrounding  him,  and  that  the  car  was  being  operated  with 
ordinary  care,  then  the  plaintiff  could  not  recover. 

Twenty  instructions  were  given  by  the  court  to  the  jury, 
covering  every  phase  of  the  case,  and  the  giving  of  defend- 
ant's refused  nineteenth  and  twenty-fourth  instructions  would 
have  been  repetitions  of  rules  of  law  stated  in  the  other 
instructions.  It  was  never  contemplated,  under  the  provision 
of  the  practice  act,  that  the  court  should  be  required  to  give 
a  vast  number  of  instructions,  amounting,  in  the  aggregate, 
to  a  lengthy  address.  A  few  concise  statements  of  the  law 
applicable  to  the  facts  are  all  that  can  be  required,  and  are 
all  that  can  serve  any  practical  purpose  in  the  elucidation  of 
the  case;  and,  although  the  court  may  have  refused  proper 
instructions,  yet  the  verdict  will  not  always  be  disturbed  for 
that  reason  alone.     Adams  v.  Smith,  58  III  417. 

The  fourth  instruction  given  for  the  appellee  was  as  follows: 
"If  the  jury  find  from  the  preponderance  of  the  evidence  that 
the  plaintiff  was  injured  as  charged  in  her  declaration  by  rea- 
son of  the  alleged  negligence  of  the  defendant,  and  that  at  and 
before  the  time  of  receiving  such  injury  the  plaintiff  was  in 
the  exercise  of  ordinary  care  and  caution  for  her  own  safety, 
and  that  when  injured  she  was  riding  in  the  cutter  in  ques- 
tion as  the  invited  guest  of  Mr.  Butterworth,  then,  even 
though  it  should  appear  that  said  Butterworth  was  guilty  of 
some  want  of  care,  that  contributed  in  some  measure  toward 
the  bringing  about  of  the  accident  in  question,  such  want  of 
care,  if  any,  on  the  part  of  said  Butterworth,  will  not  be 
imputable  to  the  plaintiff."  The  only  objection  raised  to  this 
instruction  is  of  the  use  of  the  word  "alleged."  It  is  con- 
tended by  appellant  that  under  this  instruction,  if  the  jury 
concluded  from  the  evidence  that  the  plaintiff  had  been  injured 
by  an  act  of  the  defendant,  and  that  such  act  was  alleged  to 
be  negligent,  they  then  might  reconcile  it  with  their  con- 
sciences to  find  a  verdict  for  the  plaintiff  in  reliance  upon  this. 
instruction.  We  think  this  contention  is  frivolous.  We  can- 
not see  how  by  any  possible  means  the  jury  could  have  been 
misled  by  the  ase  of  the  word  "alleged."  It  simply  meant 
that  the  court  was  noncommittal  upon  the  question  of 
whether  there  was  or  was  not  negligence,  and  it  referred  back 
to  the  declaration.  The  plaintiff  could  recover  only  for  the 
negligence  that  was  by  her  alleged,  and,  if  the  proof  showed 
other  or  different  negligence,  she  would  have  to  amend  her 
declaration  and  allege  it.  In  our  view,  the  instruction  would 
have  been  as  much  subject  to  criticism  if  the  word  "alleeed" 
had  been  omitted. 

It  is  not  reversible  error  to  refuse  the  instructions  asked. 

The  judgment  of  the  appellate  court  is  affirmed  judg- 
ment affirmed. 
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[51  Atl.  Rep.  1034.  j 

ollli 
Delivery  Wagon. 

A  boy  driving  a  delivery  wagon  was  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  backing  it  up  at  right  angles  to  the  curb 
to  deliver  heavy  goods  at  a  store,  though  in  so  doing  his  horses  necessa- 
rily stood  across  defendant's  street  car  tracks,  where,  owing  to  obstruc- 
tions in  the  street,  he  could  not  have  placed  his  horses  and  wagon 
longitudinally  opposite  such  store,  and  it  was  not  shown  that  he  saw 
any  car  approaching  when  he  placed  his  wagon  against  the  curb,  nor 
that  be  had  reason  to  apprehend  the  approach  of  one  before  he  could 
deliver  his  goods. 
Sims — Same — Negligence — Question  for  Jury. 

In  an  action  against  the  street  railway  company  to  recover  for  his 
wrongful  death,  the  wagon  having  been  run  into  by  a  car,  certain  of 
plaintiff's  witnesses  testified  that  they  heard  no  bell  or  other  signal,  and 
others  that  no  warning  was  given.  This  evidence  was  contradicted  by 
tbat  of  defendant.  Witnesses  for  the  plaintiff  testified  that  the  car  was 
going  20  miles  per  hour.  It  appeared  that  the  wagon  was  carried  50  feet 
after  being  struck,  and  that  the  car  ran  160  feet  beyond  the  point  of  col- 
lision. The  street  was  narrow,  and  the  community  thickly  populated. 
The  obstructions  at  the  point  in  question  had  been  there  for  several 
months  :  held,  that  the  question  of  defendant's  negligence  was  for  the 
jury. 
Same; — Same-    Failure  to  Give  Crossing  Signals.! 

The  motorman  of  the  car  was  negligent  in  failing  to  give  warning  of 
his  car's  approach,  though  the  place  of  the  accident  was  not  at  a  street 
crossing. 

Appeal  from  court  of  common  pleas,  Luzerne  county. 

Action  by  John  W.  Fenner  and  Emma  Fenner  against  the 
Wilkesbarre  &  Wyoming  Valley  Traction  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals.     Affirmed. 

John  T.  Lenahan  and  Geo.  R.  Bedford,  for  appellant. 

W.  H.  Hjnes  and  John  McGahren,  for  appellees. 

MESTREZAT,  J.  In  the  trial  of  the  cause  in  the  court 
below  a  recovery  was  resisted  on  the  grounds  (i)  that  the  evi- 
dence showed  the  deceased  gnilty  of  codtributory  negligence, 
and  (2)  failed  to  disclose  negligence  on  the  part  of  the  defend- 
ant company.  The  jury  found  in  favor  of  the  plaintiffs  on 
both  questions,  and  the  defendant  has  appealed,  alleging  as 
error  the  court's  refusal  to  withdraw  the  case  from  the  jury. 

The  accident  which  resulted  in  the  death  of  Edwin  Fenner, 
the  son  of  the  plaintiffs,  occurred  on  the  track  of  the  defend- 
ant company  on  Main  street,  which  runs  north  and  south,  in 
the  borough  of  Ashley,  in  Luzerne  county.  The  street  at  this 
point  is  closely  built  up,  and  both  sides  are  densely  populated. 
On  the  evening  of  October  10,  1898,  the  deceased,  in  charge 

•See  generally,  note,  10  Am.  &  Enir.  K.  Cas.,  N.  S.,  493. 
♦See  notes,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  430  ;  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  354  ;  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  518. 
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of  a  two-horse  spring  wagon,  was  delivering  goods  to  the 
customers  of  his  father,  who  is  a  wholesale  produce  merchant 
He  bad  in  the  wagon  a  barrel  of  pears,  weighing  about  2$o 
pounds,  a  keg  of  quinces,  and  several  baskets  of  grapes  for 
delivery  to  Daniel  Doyle,  whose  store  is  on  the  west  side  of 
Main  street,  and  90  feet  below  Hartford  street  He  drove  to 
Mr.  Doyle's  place  of  business,  and  backed  the  wagon  at  right 
angles  against  the  curbstone  for  the  purpose  of  unloading  the 
i  produce.  In  about  two  minutes  thereafter  one  of  defendant's 
'  cars  going  north  struck  the  horses  and  the  front  part  of  the 
wagon,  separating  the  horses  from  the  wagon,  and  carrying  it 
about  60  feet.  The  car  was  stopped  at  the  distance  of  160 
feet  from  the  point  of  collision,  and  the  dead  body  of  the 
young  man  was  taken  from  beneath  it.  The  accident  hap- 
pened about  20  minutes  after  6  o'clock  in  the  evening.  It 
was  not  dark,  but  "was  getting  dusk."  At  the  place  of  the 
collision  Main  street  is  about  31  feet  between  the  curbstones. 
Mr.  Doyle's  property  fronts  21  feet  on  Main  street,  and  the 
pavement  in  front  is  about  12  feet  wide.  The  defendant's 
railway  track  is  12  feet  8  inches  from  the  curbstone.  Directly 
in  front  of  the  center  of  Doyle's  property,  and  on  the  pave- 
ment near  the  curb,  was  a  pile  of  flagstones  about  5  feet  in 
length  and  3  feet  in  width.  In  the  street  5  feet  8  inches  north 
of  the  flagstone  and  between  the  west  rail  of  the  track  and 
the  curb  was  a  board  pile  27  feet  in  length,  5  feet  7  inches  is 
width,  and  4t  feet  high.  Twenty-nine  and  one-half  feet  south 
of  the  boards,  and  between  the  curb  and  the  track,  was  a  pile 
of  lath,  6  feet  from  the  track,  22  feet  in  length,  about  5  feet 
in  width,  and  from  3  to  5  feet  high.  The  grade  of  Main  street 
is  descending  from  a  point  633  feet  south  of  the  Doyle  prop- 
erty to  the  place  of  the  accident,  and  between  those  points 
the  view  is  unobstructed.  In  support  of  their  contention  that 
the  deceased  was  guilty  of  negligence  contributory  to  his 
death,  the  learned  counsel  for  the  appellant  claim  that  he 
voluntarily  placed  himself  and  his  team  in  a  known  place  of 
danger,  and  that,  after  having  done  so,  he  could  still  have 
prevented  the  accident  if  he  had  looked  for  an  approaching 
car,  which  could  have  been  seen  700  feet  distant,  which  would 
have  enabled  him  to  have  removed  his  team  from  the  track. 
It  is  further  contended  by  the  appellant  that  the  deceased 
could  have  placed  his  wagon  and  horses  longitudinally  with 
the  curb,  and  thereby  not  encroached  upon  the  defendant's 
track  while  the  produce  was  being  unloaded.  The  facts  stated 
above  are  undisputed.  It  therefore  clearly  appears  that, 
owing  to  the  obstructions  in  the  street  and  on  the  pavement 
in  front  of  Mr.  Doyle's  store,  the  deceased  was  compelled 
to  back  his  wagon  to  the  curb  to  unload  his  produce  unless  be 
deposited  it  on  the  pavement  in  front  of  another's  property 
and  some  distance  from  the  store.  The  distance  between  the 
pile  of  lath  and  the  flagstone  was  not  more  than  15  feet  and 
from  the  heads  of  his  horses  to  the  rear  of  the  wagon  was  21 
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feet  The  wagon  was  so  constructed  that  the  front  wheels 
would  Dot  torn  under  the  bed,  and  permit  the  horses  to  stand 
at  right  angles  with  it  When  the  wagon  stood  against  the 
curb,  which  is  12  feet  8  inches  from  the  track,  the  horses  were 
necessarily  standing  on  the  track.  This  was  the  position  in 
which  the  driver  was  required  to  place  his  team  to  deliver 
Mr.  Doyle's  produce.  It  was  npon  the  public  highway, 
where  the  deceased  had  the  right  to  be,  and  where,  in  the 
performance  of  his  duty,  he  was  required  to  be.  It  was  not  a 
place  of  known  danger,  and  the  presence  of  the  railway  tracks 
npon  the  street  did  not  make  it  so.  The  right  of  the  defend- 
ant to  use  the  track  was  superior  to  the  right  of  the  deceased 
to  occupy  it,  but  this  well-established  rule  did  not  prohibit  the 
latter  from  using  it  temporarily  for  a  legal  purpose,  nor 
authorize  the  defendant  company's  employees  in  charge  of  the 
car  to  endanger  his  life,  when,  by  the  observance  of  their 
duty,  it  could  have  been  avoided.  The  place  of  the  accident 
was  in  the  public  street,  where  both  parties  had  a  right  to 
be,  and  where  each,  therefore,  was  bound  to  be  on  the  look- 
out for  the  other.  Warner  v.  Railway  Co.,  141  Pa.  619,  21 
Atl.  737.  The  position  of  the  deceased  became  perilous  not 
by  reason  of  an  illegal  act  in  placing  his  team  on  the  street 
car  track,  bat  by  the  subsequent  recklessness  and  negligent 
conduct  of  the  conductor  and  motorman  on  the  car,  which 
the  driver  of  the  wagon  could  not,  and  was  not  required  to, 
anticipate.  It  is  not  in  evidence  that  he  saw  an  approaching 
car  when  he  placed  his  wagon  against  the  curb,  nor  that  he 
had  reason  to  apprehend  the  presence  of  one  before  he  could 
deliver  his  goods  and  depart.  The  inference  from  the  facts 
disclosed  by  the  testimony  is  directly  to  the  contrary.  In 
addition  to  this,  one  of  defendant's  witnesses,  who  was  passing 
Doyle's  store  when  the  wagon  was  backed  to  the  curb, 
testifies  that  he  did  not  see  the  car,  notwithstanding  he  was 
going  in  the  direction  from  which  the  car  came  that  struck  the 
wagon.  Whether  the  deceased  used  ordinary  and  reasonable 
care  under  the  circumstances  disclosed  by  the  evidence  was  a 
question  for  the  jury. 

The  other  ground  on  which  the  defendant  company  seeks  to 
relieve  itself  from  liability  in  this  action  is  that  the  evidence 
fails  to  show  that  the  accident  was  the  result  of  the  negligence 
of  its  employees  in  control  of  the  car.  The  argument  to  sup- 
port this  position  was  doubtless  addressed  to  the  jury,  and 
very  properly  so.  The  plaintiffs  allege  that  the  defendant's 
employees  were  negligent  in  running  the  car  at  an  excessive 
rate  of  speed,  and  in  not  giving  notice  of  its  approach  to  the 
team,  which  was  on  the  track,  and  in  plain  view  of  the  motor- 
man.  There  was  abundant  testimony  to  justify  the  jury  in 
finding  against  the  defendant  company  on  both  questions. 
Some  of  the  plaintiffs'  witnesses  testified  that  they  heard  no 
bell  or  other  signal,  and  others  testified  that  tbey  were  in  a 
position  to  hear,  and  that  no  warning  of  the  approaching  car 
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wu  given.  There  was  also  evidence  that  the  car  did  not 
slacken  its  speed  or  stop  at  Hartford  street  It  is  true  that 
this  testimony  was  contradicted  by  the  evidence  of  the  defend- 
ant, bnt  the  court  could  not  determine  the  question,  and  with- 
drew it  from  the  jury.  As  to  the  excessive  speed,  not  only 
the  oral  testimony,  bnt  the  conceded  facts,  support  the  plain- 
tiffs' contention.  Mr.  McCormack,  an  attorney  of  the 
Luzerne  county  bar,  and  two  other  witnesses,  who  saw  the 
car  going  in  the  direction  of  the  Doyle  property,  testify  that 
it  ran  at  the  rate  of  20  miles  per  hour,  and  another  witness  that 
it  was  running  very  fast.  The  testimony  of  these  witnesses 
was  strongly  corroborated  by  the  fact  that  the  wagon  was 
carried  50  feet,  and  that  the  car  was  not  stopped  until  it  had 
ran  160  feet  beyond  the  point  of  collision.  In  the  language  of 
the  late  Chief  Justice  Sterrett  in  Iaquiuta  v.  Traction  Co., 
166  Pa.  66,  30  Atl.  1132:  "If  the  testimony  relied  on  by  the 
plaintiff  was  believed,  there  could  be  no  doubt  as  to  the  gross 
negligence  of  the  defendant,  in  recklessly  running  its  car  at  a 
dangerously  high  rate  of  speed  without  exercising  the  pre- 
cautions necessary  to  warn  the  deceased  and  others  on  the 
public  street  of  the  danger  to  which  they  were  exposed." 
The  evidence  of  the  defendant  was  that  the  speed  was  not 
excessive,  that  the  car  was  not  running  more  than  five  or  six 
miles  an  hour.  The  conflict  of  testimony  necessarily  carried 
the  case  to  the  jury,  which  was  warranted  in  finding  that  a 
rate  of  speed  of  20  miles  per  hour,  under  the  circumstances  of 
the  case,  was  negligence.  The  street  was  harrow,  and  the 
community  was  thickly  populated.  The  obstructions  in  front 
of  Doyle's  property  had  been  there  for  five  or  six  months 
prior  to  the  accident,  and  the  defendant's  employees  in  charge 
of  the  car  knew  this  fact  It  was  their  duty  to  take  notice  of 
the  conditions  prevailing  along  the  track  at  the  time  of  the  ac- 
cident and  which,  according  to  their  own  testimony,  they 
knew,  and  to  run  their  car  at  a  rate  of  speed  which  would  not 
endanger  the  safety,  of  those  who  might  lawfullly  be  on  the 
track.  A  failure  to  observe  these  precautions  was  negligence. 
As  said  by  our  Brother  Dean  in  Thatcher  v.  Traction  Co. ,  166 
Pa.  70.  30  Atl.  1050,  41  Am.  St.  Rep.  645:  "If  the  gripman 
recklessly  ran  on  at  a  high  rate  of  speed,  when  the  probable 
consequence  was  a  collision,  that  was  negligence  for  which 
the  defendant  was  answerable."  It  is  contended  by  the 
appellant  that,  the  collision  not  having  occurred  at  a  crossing, 
its  duty  did  not  require  it  to  signal  the  approach  of  the  car  to 
the  team;  that  it  is  not  required  "to  anticipate  danger  at 
every  private  property  on  its  route."  We  need  not  stop  to 
determine  the  correctness  of  these  suggestions.  The  undis- 
puted fact  here  is  that  the  motorman  had  a  clear,  unobstructed 
view  of  the  team  for  a  distance  of  more  than  200  yards,  and 
therefore  bis  duty  required  him  not  only  to  run  his  car  at  a 
reasonably  safe  speed,  bnt  also  to  give  warning  of  its  approach 
to  the  wagon,  regardless  of  the  fact  that  it  was  on  the  track. 
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not  at  a  crossing.  It  was  a  place  of  danger,—  where  a  collision 
might  occur, — and  hence  it  was  his  duty  to  take  the  necessary 
precautions  to  avoid  an  accident.  "The  movement  of  cars 
by  cable  or  electricity  along  crowded  streets,"  says  the  late 
Chief  Justice  Green,  in  Carson  v.  Railway  Co.,  147  Pa.  224, 
23  Atl.  370,  15  L.  R.  A.  257,  30  Am.  St.  Rep.  727,  "is  attended 
with  danger,  and  renders  a  higher  measure  of  care  necessary, 
both  on  the  part  of  the  street  railways  and  those  using  the 
streets  in  the  ordinary  manner.  It  is  the  duty  of  railway  com- 
panies to  be  watchful  and  attentive,  and  to  use  all  reasonable 
precautions  to  give  notice  of  their  approach  to  crossings  and 
places  of  danger.  Their  failure  to  exercise  the  care  which  the 
rate  of  speed  and  condition  of  the  street  demand  is  negli- 
gence." Winter  v.  Railway,  153  Fa.  26,  25  Atl.  1028,  19  L. 
R.  A.  232,  relied  upon  by  the  defendant,  is  clearly  distin- 
guishable from  the  case  in  hand.  In  that  case,  the  accident 
occurred  at  S  o'clock  in  the  evening,  when  it  was  dark,  with 
no  lights  near  the  horses  to  enable  the  motorman  to  see  them. 
There  were  no  obstructions  which  prevented  the  wagon  from 
being  placed  longitudinally  along  the  curb,  and,  as  observed 
by  the  court,  "it  was  obviously  unnecessary  for  the  appellee 
to  drive  upon  and  occupy  the  railway  tracks,  as  he  did,  for 
the  purpose  of  unloading  the  safe. ' '  These  facts  are  referred 
to  in  the  opinion  as  showing  the  plaintiff's  negligence.  Here, 
however,  it  was  not  dark,  but  "was  getting  dusk,"  and  the 
team  driven  by  the  deceased  could  be  and  presumably  was 
seen  by  the  motorman  for  a  sufficient  distance  to  enable  him 
to  prevent  a  collision.  Here,  also,  the  delivery  of  the  pro- 
dace  to  the  customer  required  the  wagon  to  be  backed  to  the 
curb,  and  consequently  that  the  horses  should  stand  upon  the 
track.  Neither  of  these  controlling  and  distinguishing  facts. 
appears  in  Winter  v.  Railway,  supra.  In  Smith  v.  Traction 
Co..  1S7  Pa.  no,  40  Atl.  966,  and  Bornscbeuer  v.  Traction 
Co.,  198  Pa.  332,  47  Atl.  872,  cited  by  appellant's  counsel,  the 
party  injured  drove  in  front  of  an  approaching  car  clearly  and 
plainly  visible  to  him,  and  he  looked  before  entering  upon 
"the  track.  Neither  of  the  cases  cited  by  counsel  rules  the 
case  at  bar  against  the  plaintiffs. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 


Baltimore  &  O.  R  Co.  v.  Charvat. 

{Court  of  Appeals  oj 'Maryland,  March  5,  igot.) 

[51  Atl.  Sep.  413.] 

Injury  to  Employee  of  Coal  Company  Unloading  Car  on  Its  Wharf 

Negligence  of  Trainmen  in  Shunting  Cart— Question  for  Jury. 

Plaintiff,  employed  by  a  coal  company,  was  unloading:  coal  from  a 

oar  on  a  wharf.     The  cars  could  be  opened  from  the  bottom,  and  the 

coal  let  down  Into  chutes.     Lamps  of  coal  would  stop  up  the  chutes,  and 

it  would  become  necessary  to  push  them  through.    Plaintiff  was  work- 
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Inlander  bis  car,  with  his  leg  extending  over  an  adjoining  tract 
Another  car  was  shunted  down  the  wharf  bj  the  defendant,  a  railroad 
company,  on  the  latter  track,  and  caught  plaintiff's  foot  and  injured 
him.  Defendant's  witnesses  testified  that  the  can  were  put  on  the 
wharf  by  orders  of  the  foreman  of  the  wharf  or  notification  of  defend- 
ant's yard  master,  etc.  Plaintiff's  evidence  tended  to  show  a  custom 
to  send  a  brakeman  ahead  of  the  can  to  warn  persona  on  the  wharf,  and 
that  on  the  occasion  in  question  no  warning-  was  given.  Defendant 
denied  the  custom.  The  unloading  of  a  car  caused  considerable  noiv. 
Plaintiff  testified  that  it  waa  evening  and  very  dark  when  the  accident 
Occurred  :  held  sufficient  evidence  of  negligence  to  go  to  the  jnrj. 
Same— Contributory  Negligence. 

There  was  testimony  that  plaintiff  waa  required  to  be  under  the  cm  to 
do  the  work,  that  his  position  was  the  usual  one  occupied  by  person! 
doing  the  same  work,  and  that  it  was  only  necessary  to  be  there  a 
moment  or  so.  One  of  defendant's  own  witnesses  testified :  "When  we 
run  up  there  with  can  on  the  wharf,  and  one  of  us  happens  to  see  any- 
body, we  holler.  *  *  *  If  we  think  they  do  not  see  us,  we  will  atop 
the  car,"  etc.  "We  lookout  at  all  times"  :  held  not  to  show,  as  nutter 
of  law,  contributory  negligence  of  plaintiff. 
Same. — Same — Duty  to  Look  Out — Instructions. 

An  instruction  that  if  plaintiff  was  familiar  with  the  wharf,  and  knew 
that  cars  were  liable  to  be  thrown  on  the  wharf  at  any  time  of  the  night 
or  day,  and  did  not  keep  a  lookout  for  can,  and  if  his  injury  would  not 
have  occurred  if  he  had  kept  such  lookout,  he  could  not  recover,  wai 
properly  refused  ;  the  requisite  lookout  not  being  defined,  and  the 
instruction  tending  to  require  a  constant  and  unceasing  watch,  and 
being  inappropriate  under  the  facts. 
Same — N  egl  igs  nee —  I  nstru  ction  a. 

An  instruction  authorizing  the  jury  to  find  that  defendant's  employe** 
assumed  the  wharf  was  clear  was  properly  refused,  where  there  waa 
testimony  tending  to  show  that  they  might  reasonably  have  been  held 
to  have  had  knowledge  that  it  was  not  clear,  and  that  tbey  knew  the 
general  condition  of  the  wharf,  and  there  was  nothing  to  show  that  the 
wharf  was  cleared  or  prepared  for  the  occasions  when  can  were  to  be 
shunted  onto  it. 


An  assumption  by  the  railroad  company's  employees  that  the  wharf 
was  clear,  based  on  a  simple  notification  by  the  wharf  owner  that  can 
were  wanted  on  it,  could  not  be  conclusive  of  plaintiffs  right  to 
recover,  where  there  was  no  testimony  that  he  knew  of  such  notifies' 
tion,  or  of  the  intended  shunting  of  the  cars  onto  the  wharf. 
Sams— Liability. 

A  custom  on  the  part  of  the  employees  of  a  railroad  company  to  shunt 
cars  onto  a  wharf  of  a  coal  company   without  warning  could  not  defeat 
the  recovery  by  an  employee  of  the  latter  company  for  injuries,  anlesi, 
with  knowledge  thereof,  he  failed  to  nse  due  care. 
Same—  N  egl  i  ge  nee — I  nstructions. 

An  instruction  that  if,  at  the  time  of  the  accident,  the  cars  were 
shunted  onto  the  wharf  "in  the  same  manner  in  all  respects  as  can  had 
been  theretofore  shunted  upon"  it,  and  plaintiff  waa  familiar  with  the 
manner  of  shunting  the  can,  then  he  assumed  the  risk  and  could  not 
recover,  waa  erroneous,  as  tending  to  make  the  jury  understand  that 
any  change  of  method  would  be  negligence  per  se. 
Same— Assumption  of  Risks.* 

An  employee  of  a,  coal  company,  engaged  in  unloading  coal  from  can 
on  its  wharf,  does  not  assume  the  risks  of  his  employment  by  reason  of 


•See  Nonrie  v.  Theobald  (N.  H.),  41  Atl.  182.     See  generally,  5  Bap.  * 
Mack's  Dig.  126  et  seq. 
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Appeal  from  Baltimore  city  court;  Dao'l  Girard  Wright, 
Judge. 

Action  by  Joseph  Charvat  against  the  Baltimore  &  Ohio 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER, 
BRISCOE,  PAGE,  PEARCE,  SCHMUCKER,  and 
JONES,  JJ. 

W.  Irvine  Cross,  for  appellant. 

William  Cotton,  Lewis  Hochheimer,  and  Harold  B. 
Scrimger,  for  appellee. 

JONES,  J.  This  case  was  brought,  by  the  appellee  here, 
in  the  court  below,  to  recover  damages  for  injuries  received 
by  him  in  consequence  of  the  alleged  negligence  of  the  appel- 
lant, a  railroad  corporation,  under  circumstances  appearing 
in  the  evidence.  The  appellee  was  an  employee  of  the  Mer- 
chants' Coal  Company,  and,  at  the  time  of  the  accident  causing 
his  injuries,  he  was  employed  on  the  wharf  of  that  com- 
pany in  unloading  coal  from  the  cars  of  the  appellant,  and 
pushing  it  with  a  crowbar  into  a  chute  in  the  wharf,  through 
which  it  was  received  into  a  scow  of  the  coal  company.  Coal 
was  delivered  by  the  appellant  on  the  wharf  of  the  coal  com- 
pany in  cars,  which  were  run  upon  the  wharf  so  as  to  stand 
directly  over  the  chutes.  The  cars  are  described  in  the  evi- 
dence as  large  iron  cars,  and  are  so  constructed  that  they  can 
be  opened  from  the  bottom  to  let  the  coal  drop  into  the 
chutes.  Large  lumps  of  coal  coming  from  the  car  would  stop 
up  the  chute  and  prevent  the  coal  from  going  into  it  To 
prevent  this,  and  to  keep  the  opening  through  the  chute  clear 
for  the  admission  of  the  coal  as  it  came  from  the  car,  it  was 
necessary  that  these  large  lumps  of  coal  should  be  punched  or 
poshed  into  the  chute  as  they  fell  from  the  car.  There  were 
upon  the  wharf  in  question  three  tracks  which  were  used  by 
the  railroad  (appellant)  in  delivering  coal  there.  The  length 
of  the  wharf,  as  given  by  one  of  appellant's  witnesses,  an 
engineer,  who  testified  that  he  measured  it,  is  573  feet,  includ- 
ing some  trestle  work  that  runs  back  over  the  land,  and  its 
width  is  36  feet.  According  to  the  same  witness,  it  is  420 
feet  from  "where  the  wood  structure  begins  to  the  place 
where  the  chutes  are."  The  three  tracks  upon  which  the 
appellant  operated  its  cars  upon  the  wharf  were,  according  to 
testimony  on  the  part  of  the  plaintiff  below  (appellee  here), 
from  3  to  4i  feet  apart,  from  5  to  6  feet  in  width,  and  the 
space  between  the  outer  track  on  either  side  of  the  wharf  and 
the  outer  edge  of  the  wharf  from  3  to  4  feet.  The  cars  pro- 
jected over  the  track  on  either  side,  so  that  when  cars  were 
passing,  on  the  middle  track,  cars  on  either  of  the  other  tracks, 
the  space  between  the  cars  was  diminished  by  the  amount  of 
this  projection  of  the  cars  over  the  two  tracks.  The  space 
between  the  cars  when  opposite  each  other  was,  according  to 
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the  pkintifl,  only  sufficient  to  admit  of  passing  between  them 
sideways.  According  to  the  testimony  on  the  part  of  the 
appellant,  there  was  space  enough  between  the  cars  for  a  man 
to  walk  down  between  them,  and  the  men  did  go  along  be- 
tween them  for  the  purpose  of  coupling  the  cars.  It  appeared 
farther  in  the  testimony  on  the  part  of  the  appellant  that  the 
length  of  the  cars  was  from  36  to  38  feet;  that  the  weight  of 
one  of  the  cars  which  were  being  put  noon  the  wharf  at  the 
time  of  the  accident,  and  which  caused  the  injury  to  the 
appellee,  was  32,000  pounds,  and  of  the  other  from  25,000  to 
26,000  pounds,  and  when  loaded  with  coal,  as  they  were  at 
the  time  in  question,  one  would  weigh  about  40  tons,  and 
the  other  about  20  tons;  that  the  width  of  a  car  was  about  9 
feet,  and  the  projection  of  the  car  on  either  side  over  the 
track  from  1  to  2  feet  The  testimony  of  one  witness  upon 
the  part  of  the  appellant,  which  that  of  others  tended  to 
corroborate,  was  that  by  actual  measurement  the  width  of  a 
car  was  found  to  be  9  feet ;  the  width  of  space  outside  of  the 
tracks  on  the  western  side  of  the  wharf.  4  feet  6  inches;  00 
the  easternmost  side,  4  feet  8  inches;  the  width  of  tracks  on 
the  wharf  from  outside  to  outside  of  rails,  5  feet  1  inch;  space 
between  tracks  from  rail  to  rail,  5  feetgi  inches;  thus  making 
the  projection  of  the  cars  on  either  side  over  the  track  1  foot 
1  ii  inches,  and  the  space  between  cars  opposite  each  other 
on  the  middle  and  either  of  the  side  tracks  1  foot  loi  inches. 
Appellant's  witnesses  also  testified  that  the  cars  were  put 
upon  the  wharf  by  orders  of  the  foreman  of  the  wharf,  or 
notification  of  the  yard  master  of  the  appellant  company,  who 
gave  the  orders  to  the  conductor,  and  that  if  the  yard  master 
is  not  there  the  conductor  receives  the  orders  direct  from  the 
foreman,  and  they  are  put  on  the  wharf  by  his  (foreman's) 
orders.  The  wharf  is  higher  than  the  level  of  the  land  from 
which  it  is  built  out  As  one  of  the  witnesses  expressed  it, 
the  cars  have  to  go  tip  "a  hill"  to  be  placed  upon  the  wharf. 
The  mode  of  putting  cars  upon  the  wharf  is  to  attach  an 
engine  to  them,  take  them  a  short  distance  out  on  the  tracks 
of  the  railroad,  and  then  run  them  back  with  the  engine 
with  sufficient  speed  to  push  them  up  on  the  wharf,  where  the 
cars  are  detached  from  the  engine,  and  proceed,  by  reason  of 
the  incline  of  the  wharf,  or  the  momentum  acquired,  along 
the  track  to  the  proper  position  over  the  chutes;  their  motion 
being  controlled  by  the  brakes.  Going  upon  the  wharf,  the 
course  of  the  cars  described  a  curve  around  a  house  which 
stood  near  the  point  where  the  cars  would  go  from  the  land 
upon  the  wharf,  and  intercepted  a  view  of  the  wharf,  so  that 
those  in  charge  of  the  cars  when  they  were  being  forced  upon 
the  wharf  as  described  could  not  see  anything  thereon.  Upon 
the  occasion  in  question  here,  two  cars  loaded  with  coal,  and 
of  the  size  and  weight  already  mentioned,  were  pushed,  in 
the  manner  described,  upon  the  wharf,  and  down  the  middle 
track.     There  was  evidence  on  the  part  of  the  appellee  that 
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there  was  a  custom  with  the  employees  of  the  appellant, 
when  cars  were  being  shunted  in  this  way  upon  the  wharf, 
to  send  a  brakeman  ahead  of  the  cars,  with  a  lantern,  to  give 
warning  to  persons  on  the  wharf  of  their  approach,  and  that 
on  the  occasion  in  question  there  was  no  man  and  no  light  on 
the  cars  that  caused  appellee's  injuries  when  they  were 
shunted  npon  the  wharf.  According  to  appellant's  testimony, 
that  was  no  such  custom ;  and  it  was  also  in  evidence  on  the 
part  of  the  appellant  that  when  these  cars  were  poshed  npon 
the  wharf  they  were  in  charge  of  a  brakeman  who  was  npon 
the  rear  end  of  the  car,  which  was  in  front  going  upon  the 
wharf,  in  a  position  to  work  the  brakes.  This  brakeman  had 
a  lantern,  hot  he  testified  that  it  was  so  placed  on  the  cars  as 
not  to  serve  any  purpose  of  a  warning  to  persons  ahead  of  the 
car  on  the  wharf,  as  it  could  not  be  seen.  It  is  not  claimed 
that  any  warning  of  any  kind  of  the  approach  of  the  cars  that 
injured  the  appellee  was  given.  Cars  were  all  the  time  being 
put  npon  the  wharf  at  frequent  intervals,  day  and  night;  and 
appellee  testified,  "Yon  could  never  tell  when  they  were 
coming."  When  these  cars  were  being  unloaded,  the  evi- 
dence was  that  there  was  great  noise  made  by  the  coal  falling 
from  the  cars.  The  appellee  testified  that  the  accident  hap- 
pened at  8  o'clock  at  night  on  August  17,  1899;  that  it  was 
very  dark;  and  that  there  were  no  lights  on  the  wharf. 
Appellee  also  testified  that  he  had  been  in  the  service  of  the 
Merchants'  Coal  Company,  and  employed  steadily  upon  this 
wharf,  for  four  or  five  years.  At  the  time  of  the  accident  to 
the  appellee  he  was  engaged  with  other  parties  in  unloading 
a  car  standing  to  the  right  (looking  towards  the  water  end  of 
the  wharf)  of  the  middle  track,  and  was  on  the  left  side  of  the 
car  being  unloaded,  and  next  to  the  middle  track.  In  bis  work 
he  was  using  a  crowbar  weighing,  as  he  testified,  about  six 
pounds,  and  long  enongh  to  reach  to  his  forehead  when  he 
was  standing  up.  He  was  working  under  the  car  that  was 
being  unloaded,  with  his  back  towards  the  car  that  struck 
him;  and,  as  seems  to  be  conceded  in  the  case, — though  that 
does  not  expressly  appear  in  the  evidence, — he  had  his  left 
foot  and  leg  partly  on  the  middle  track.  While  he  was  in  this 
position  the  cars  that  caused  the  injury  to  the  appellee,  after 
being  shunted  npon  the  wharf  as  has  been  described,  pro- 
ceeded down  the  middle  track,  and  caught  his  foot  and  leg 
under  the  wheels  of  the  car,  causing  a  very  serious  injury. 
In  the  course  of  the  trial  below,  seven  exceptions  were  taken 
to  testimony  in  the  case  by  the  appellant,  three  of  which  have 
been  abandoned.  The  appellant  also  excepted  to  the  action 
of  the  trial  court  upon  the  prayers,  which  makes  the  eighth 
and  the  most  important  of  the  exceptions  presented  here  for 
consideration.  This  last  exception  will  be  noticed  first  It 
goes  to  the  granting  of  three  instructions  asked  for  by  the 
appellee,  and  to  the  refusal  of  the  trial  court  to  grant  the  first, 
second,  fourth,  fifth,  and  sixth  prayers  offered  by  the  appel- 
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lant,  and  to  an  instruction  granted  by  the  court  in  lien  of  the 
appellant's  fourth,  fifth,  and  sixth  prayers. 

There  was  no  error  in  the  rejection  of  the  first  and  second 
prayers  of  the  appellant     The  first  sought  to  withdraw  the 
case  from  the  consideration  of  the  jury  npon  the  ground  that 
there  was  no  evidence  legally  sufficient  to  show  that  the  injury 
to  the  appellee  "was  directly  caused  by  the  negligence  of  the 
appellant";  and  the  second  sought  to  do  the  same  upon 
the  ground,  "that,  by  the  undisputed  evidence  in  the  case,  the 
negligence  of  the  plaintiff  [appellee]  directly  contributed  to  the 
injury  sued  for. ' '     In  both  of  these  aspects  of  the  case,  it  was 
proper  that  the  evidence  should  be  submitted  to  the  jury  for 
their  finding  thereon.     The  care  which  the  law  exacts  of  a 
defendant  in  a  case  like  this  is  the  care  which  a  person  of 
ordinary  prudence  would  or  ought  to  use  under  the  circnio- 
Btanccs  of  any  given  case  to  avoid  injury  to  others,  and  it  is 
relative.     The  degree  of  care  to  be  observed  depends  upon 
the  necessity  for  it  which  arises  ont  of  the  circumstances. 
Now,   in  this  case  it  is  obvious  that  the  operation  of  the 
defendant's  (appellant's)  cars  upon  the  wharf  in  question  was 
attended  with  danger  to  those  who  had  occasion  to  be  npon 
the  wharf  when  they  were  being  so  operated.     This  appears 
from  the  facts  already  recited  as  being  in  evidence.     In  addi- 
tion to  these,  it  is  also  in  evidence  that,  but  a  few  moments 
before  the  cars  that  injured  the  plaintiff  were  pushed  upon  the 
wharf,  the  conductor  of  the  appellant  was  npon  the  wharf  to 
haul  off  some  empty  cars,  and,  upon  being  asked  if  he  was 
going  to  pnt  on  those  two  cars,  answered  that  he  was,  and 
would  do  so  in  two  or  three  minutes ;  and  accordingly  the  cars 
were  so  put  on.     The  question,  then,  is  suggested  whether   it 
was  not  known  to  this  conductor  who  sent  the  two  cars  in 
that  at  that  very  time  there  were  cars  upon  the  wharf  to  be 
unloaded,  and  that  the  employees  upon  the  wharf  were  likely 
to  be  engaged  in  unloading  them,  of  the  manner  of  doing  which 
there  was  evidence  that  the  employees  of  the  appellant  who 
were  managing  the  cars,  including  the  conductor,  had  knowl- 
edge.    Yet  the  testimony  was  that  no  warning  was  given. 
Without  dwelling  more  particularly  upon  the  testimony  sub- 
mitted upon  the  question  of  the  negligence  of  the  appellant, 
it  would  seem  to  be  clear  that  this  is  a  case  in  which  such 
question  ought  to  be  left  to  the  jury,  under  all  the  circum- 
stances of  the  case.     As  to  the  question  of  the  contributory 
negligence  of  the  appellee,  it  seems  equally  clear  that  it  was 
one  which  it  was  the  province  of  the  jury  to  pass  npon.     It 
was  in  testimony  that  it  was  necessary  for  the  plaintiff  (appel- 
lee) to  be  where  he  was  in  performing  the  work  in  which  he 
was  engaged;  that  his  position  was  the  usual  one  occupied  by 
persons  doing  the  same  work;  that  there  were  others  engaged 
at  the  time  with  him;  that  he  would  only  occupy  this  position, 
or  be  engaged  in  pushing  the  coal  into  the  chute.,  "for  a 
moment  or  two,"  so  as  to  get  out  the  first  few  big  lumps  when 
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they  would  get  upon  the  top  of  the  car,  and  shovel  the  coal 
oat.  Id  addition  to  this,  besides  the  testimony  offered  by 
the  appellee  as  to  the  custom  of  the  appellant's  servants  to 
give  warning  of  the  approach  of  the  cars  when  being  put  upon 
the  wharf,  a  witness  of  the  appellant  testified:  "When  we 
run  np  there  with  cars  on  the  wharf,  and  one  of  us  happens  to 
see  anybody,  we  holler,  whoop, — something  or  other  like  that. 
Another  thing:  If  we  think  they  do  not  see  us,  or  anything 
like  that,  we  will  stop  the  car,  and  do  everything  in  a  man's 
power  to  keep  from  hitting  anybody  or  killing  anybody  that 
can  be  done."  The  samewitness  testified:  "We  look  ont  at 
all  times.  It  is  our  duty  to  look  ont  at  all  times— at  any  time 
— to  keep  from  having  an  accident."  In  view  of  this  and  all 
the  testimony  in  the  case,  it  cannot  be  said,  as  matter  of  law, 
that  the  conduct  of  the  appellee  was  such  negligence  as  pro- 
duced his  own  injury,  or  so  directly  contributed  to  produce  it 
as  to  disentitle  him  to  recover.  As  was  said  in  the  case  of 
Railroad  Co.  v.  Fitzpatrick,  35  Md.  32:  "The  degree  of  care 
required  of  the  plaintiff  to  entitle  him  to  recover  was  simply 
such  as  should  have  been  reasonably  expected  from  an  ordi- 
narily prudent  person  in  his  situation ;  that  is  to  say,  reason- 
able care.  *  *  *  If  he  exercised  such  degree  of  care, 
though  he  may  have  been  guilty  of  some  negligence  or  want 
of  caution,  he  was  still  entitled  to  recover  for  any  injury  sus- 
tained in  consequence  of  the  defendant's  negligence." 

The  appellant's  third  prayer  was  granted  in  connection 
with  appellee's  first  and  second  prayers. 

Appellant's  fourth  prayer  was  properly  rejected.  It  asked  the 
court  to  instruct  the  jury  that  if  toe  appellee  had  for  four  or 
five  years  been  familiar  with  the  wharf,  etc,  and  knew  that 
cars  were  liable  to  be  thrown  upon  the  wharf  at  any  time  of 
the  night  or  day,  and  that  he  did  not,  while,  at  work,  etc., 
keep  a  lookout  for  cars  coming  upon  the  wharf,  and  that  his 
injury  would  not  have  occurred  if  he  had  kept  such  lookout, 
he  could  not  recover.  This  prayer,  in  effect,  asserted  the 
proposition  that  the  appellee  must  have  exercised  not  merely 
reasonable  and  ordinary  care  under  all  the  circumstances, 
bat  he  mast  at  all  events  have  exercised  sufficient  care  to 
have  avoided  all  negligence  on  the  part  of  the  appellant.  The 
lookout  the  appellee  was  to  observe  was  not  defined,  and  the 
meaning  of  the  term,  as  used,  is  not  very  clear.  It  might  be 
understood  by  the  jury  that  the  appellee  was  to  keep  a  constant 
and  unceasing  watch  for    cars,    and  that,   as  a  reasonably 

E rodent  and  cautious  man,  he  could  not  for  a  few  moments 
ave  bis  attention  diverted  by  the  necessities  of  his  work, 
nor  let  his  caution  relax  for  a  moment.  The  instruction 
would,  if  granted,  have  shut  out  from  the  consideration  of  the 
jury  any  question  of  the  negligence  of  the  appellant,  and  con- 
fined them  simply  to  the  inquiry  whether  the  appellee  had 
kept  a  sufficient  lookout  to  secure  his  own  safety  upon  the 
wharf,  whatever  may  have  been  the  negligence  of  the  appcl- 
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The  proposition  embodied  in  this  fourth  prayer  did  not 
Crow  out  of  the  facta  and  circumstances  appearing  in  testi- 
mony in  this  case,  and  was  inappropriate. 

The  fifth  prayer  of  the  defendant  was  properly  refused  In 
the  first  place,  there  was  testimony  going  to  show  that  the 
agents  of  the  appellant  might  reasonably  have  been  held  to 
have  had  knowledge  that  the  wharf  was  not  clear  at  the  time 
the  cars  that  caused  the  injury  in  question  were  pat  upon  the 
wharf,  and  that  one  of  the  tracks  was  actually  occupied  at  the 
time  by  cars  that  were  being  nnloaded;  and,  if  the  prayer 
was  otherwise  sound,  this  knowledge  should  have  been  nega- 
tived before  the  assumption  set  ont  in  the  prayer  that  the 
wharf  was  clear  could  have  been  allowed  to  excuse  the  appel- 
lant's want  of  care  in  not  giving  warning  of  the  approach  oi 
the  cars,  if  the  jury  should  find  that,  under  the  circumstances, 
failure  to  give  warning  was  want  of  due  care.  Again,  the 
testimony,  as  a  whole,  did  not  warrant  the  putting  to  the  jury 
to  find  any  such  assumption  on  the  part  of  the  agents  of  the 
Appellant  It  tended  to  show  their  knowledge  of  and 
familiarity  with  the  general  condition  of  the  wharf,  and  there 
was  no  testimony  to  show  that  the  wharf  was  cleared  or  pre- 
pared for  the  occasions  when  the  cars  of  the  appellant  were 
put  upon  it.  But  aside  from  these  considerations,  it  is  not 
perceived  how  any  assumption  that  the  agents  of  the  appel- 
lant may  have  indulged  in  because  of  the  simple  notification 
from  the  owner  of  the  wharf  that  the  cars  were  wanted  upon 
the  wharf  for  the  purpose  of  being  unloaded  could  be  held 
conclusive  of  the  appellee's  right  to  recover,  when  there  is 
no  testimony  to  show  on  his  part  any  knowledge  of  such 
notification,  or  of  the  intended  shunting  of  the  cars  upon  the 
wharf  at  the  time. 

The  sixth  prayer  of  the  appellant  assumes  the  existence  of 
a  custom  on  the  part  of  the  appellant  to  put  cars  upon  the 
wharf,  etc,  without  signal  or  warning.  About  this  there  was 
a  conflict  in  the  testimony.  If  it  was  negligence,  under  the 
circumstances,  for  the  appellant  to  run  its  cars  upon  the 
wharf  without  signal  or  warning,  the  fact  that  the  agents  ol 
the  appellant  made  it  a  custom  to  do  so  would  be  only  to  say 
that  they  were '  habitually  negligent;  and  it  could  not  affect 
the  appellee's  right  to  recover  for  such  negligence  if  he  should 
be  injured  in  consequence  of  it,  unless,  with  knowledge  of  the 
appellant's  negligence,  he  did  not  use  due  care  under  the  cir- 
cumstances to  avoid  it.  The  prayer  omits  this  hypothesis, 
and,  for  the  reasons  stated,  was  properly  refused. 

This  brings  us  to  the  consideration  of  the  instruction  granted 
by  the  court  in  lieu  of  the  appellant's  fourth,  fifth,  and  sixth 
prayers.  The  jury  were  thereby  instructed  that  if  at  the  time 
of  the  accident  the  cars  of  the  appellant  were  shunted  upon 
the  wharf  in  question  "in  the  same  manner,  in  all  respects, 
as  cars  had  been  theretofore  shunted  upon"  the  said  wharf  or 
pier,  and  that  the  plaintiff  was  familiar  with  the  manner  of 
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throwing  cars  upon  said  wharf,  then  the  plaintiff  assumed  the 
risks  incident  to  his  employment  by  reason  of  the  mode  of 
shunting  the  cars  by  the  defendant,  and  was  not  entitled  to 
recover.  In  this  there  was  error.  ■  The  instruction  is  open  to 
the  criticism  made  of  it  by  defendant's  counsel  There  was 
conflicting  testimony  as  to  the  mode  of  shunting  cars  upon  the' 
wharf,  and,  under  this  instruction,  if  the  jury  believed  the 
plaintiff's  testimony  in  this  regard,  then,  by  the  necessary  im- 
plication from  the  instruction,  they  had  only  to  find  that  at 
the  time  of  the  accident  the  defendant  was  not  employing  the 
mode  of  shunting  testified  to  by  plaintiff's  witnesses  to  find 
the  defendant  guilty  of  such  negligence  as  entitled  the  plain- 
tiff to  recover,  whereas  it  was  the  province  of  the  jury  to  say 
whether  the  defendant,  in  the  method  employed  by  it  at  the 
time  of  the  accident,  was  using  due  and  ordinary  care  under 
the  circumstances.  Any  change  of  method  on  the  part  of  the 
defendant  was  not  negligence  per  sc,  as  the  jury  might  be  led 
to  believe  from  the  framing  of  the  instruction.  As  for  this 
error  there  must  be  a  reversal  of  the  judgment,  it  may  be  said 
that  the  plaintiff,  not  being  a  servant  of  the  defendant,  did 
not,  as  reSDecta  the  defendant,  assume  the  risks  of  his  em- 
ployment on  the  wharf  by  reason  of  his  familiarity  with  it,  so 
as  to  absolve  the  defendant  from  liability  for  ■  the  negligence 
of  its  servants,  or  from  the  nse  of  due  and  ordinary  care  to 
avoid  injury  to  the  defendant,  as  the  instruction  in  question 
seems  to  assert.  The  plaintiff's  prayers,  in  connection  with 
the  third  prayers  of  the  defendant,  all  of  which  were  granted, 
.  correctly  stated  the  law  of  the  case. 

As  to  the  exceptions  to  questions  of  evidence,  none  of  the 
questions  ruled  out  was  legitimate  cross-examination,  in  that 
these  questions  did  not  relate  to  what  had  been  brought  out 
in  chief,  and  it  is  not  perceived  how  the  matter  sought  to  be 
elicited  was  material  to  the  inquiry  as  to  the  negligence  of  the 
defendant  or  the  contributory  negligence  of  the  plaintiff.  If 
all  of  these  questions  had  been  answered  favorably  to  the 
defendant,  no  excuse  would  have  been  shown  for  negligence 
od  the  part  of  the  defendant,  nor  whether  there  was  such  neg- 
ligence, nor  would  it  have  tended  to  prove  that  there  was  any 
contributory  negligence  on  tbe  part  of  the  plaintiff;  that  is  to 
say,  tbe  evidence  sought  to  be  elicited  had  no  tendency  to 
prove  anything  material,  as  the  case  appears  from  the  record, 
in  respect  to  either  of  these  inquiries. 

For  error  in  the  instruction  granted  by  tbe  court  in  lien  of 
defendant's  fourth,  fifth,  and  sixth  prayers,  the  judgment  be- 
low will  be  reversed,  and  the  case  remanded  for  a  new  triaL 
Judgment  reversed,  and  new  trial  awarded. 

McSHERRY,  C.  J.  (partially  concurring).  In  my  view, 
this  case  ought  to  be  reversed  without  awarding  a  new  trial. 
I  think  the  second  prayer  of  the  defendant  ought  to  have  been 
■ranted. 

FOWLER  and  PAGE,  JJ.,  concur  in  this  view. 
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{.Court  of  Civil  Appeals  of  Texas,  Feb.  i»,igo2.) 

[67S.Tr.Rep.M0.] 

.Liability  for  Injury  to  Trespasser  on  Train  * 

Where  deceased  was  a  trespasser  on  a  train,  and  his  presence  was  not 
known  to  the  employees,  and  he  had  no  invitation,  express  or  implied, 
to  be  on  the  train,  the  railroad  company  is  not  liable  for  bis  death, 
though  it  occurred  through  the  gross  negligence  of  the  compuj't 
employees. 
Evidence—  Payment  of  Fare. 

Where,  in  an  action  for  the  death  of  an  alleged  passenger  on  a  freight 
train,  a  witness  states  that  she  was  present,  saw  the  money  paid  to  the 
conductor,  and  heard  the  arrangements  made  for  the  passage,  it  is  not 
improper,  as  leading,  to  ask  the  conductor  if  witness  or  a  man,  or 
either  of  them,  came  to  him,  paid  him  money,  and  got  his  permission 
to  ride  on  the  train. 
Same — Same — Who  Are  Passengers— Instructions. 

Where,  in  an  action  for  death  of  an  alleged  passenger  on  a  freight 
train,  plaintiff's  only  witness  as  to  payment  of  fare  to  the  conductor  it 
not  corroborated,  though  she  states  another  person,  who  is  in  attendance 
on  court,  was  present,  and  such  other  person  is  not  examined,  and  wit- 
ness' testimony  is  discredited,  a  finding1  that  deceased  was  not  a  pas- 
senger mast  be  sustaiued. 

On  Rehearing. 

In  an  action  for  death  of  an  alleged  passenger  on  a  freight  train, 
an  instruction  that,  if  deceased  paid  his  fare  to  the  conductor,  and  got 
on  the  train  with  his  consent,  he  was  a  passenger,  and,  if  negligently 
killed,  plaintiff  could  recover,  fully  presents  the  cause  to  the  jury. 

Appeal  from  district  court,  Bexar  county;  S.  J.  Brooks, 
Judge. 

Action  by  J.  L.  Crawleigh  against  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company.  There  was  a  judg- 
ment in  favor  of  defendant,  and  plaintiff  appeals.     Affirmed. 

J.  D.  Childs,  for  appellant 

Newton  &  Ward  and  Baker,  Botts,  Baker  &  Lovett,  for 
appellee. 

FLY,  J.  This  is  a  suit  for  damages  occasioned  by  the 
death  of  Andrew  F.  Crawleigh,  which  was  instituted  by 
appellant,  the  father  of  deceased,  against  appellee.  After 
hearing  the  evidence,  the  court  submitted  no  issue  except  the 
question  as  to  whether  deceased,  when  killed,  was  a  passenger 
on  appellee's  train.  The  issue  was  found  against  appellant 
and  judgment  was  rendered  for  appellee. 

There  was  a  conflict  in  the  evidence  as  to  the  circumstances 
under  which  deceased  boarded  the  train  of  appellee  a  short 
time  before  his  death,  but  the  verdict  of  the  jury  on  the  issue 
as  to  deceased  being  a  passenger  was  supported  by  a  strong 
preponderance  in  the  evidence.  The  material  facts  are  that 
on  the  29th  day  of  May,  iooo,  Andrew  Crawleigh,  the  son  of 
appellant  desiring  to  go  to  Del  Rio  from  San  Antonio,  in 

*Merrielees  v.  Wabash  R.  Co.  (Mo.),  22  Am.  A  Eng.  R.  Cas.,  N.  S., 
158,  and  note,  169  et  sea. 
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company  with  a  companion,  got  on  a  flat  car  belonging  to  a 
freight  train  abont  to  leave  San  Antonio  for  Del  Rio,  which 
train  collided  with  another  at  a  point  near  Presa  street,  within 
the  limits  of  the  city  of  San  Antonio,  and  Andrew  Crawleigh 
and  his  companion  were  killed.  Deceased  had  not  paid  any- 
thing to  ride  on  the  train,  and  his  presence  thereon  waa 
unknown  to  the  crew  operating  the  train.  There  was  a  role 
promulgated  by  appellee  prohibiting  any  one  from  riding  on 
a  freight  train,  and  denying  the  privilege  to  any  employee 
to  grant  permission  so  to  do.  No  such  permission  was  sought 
or  given,  and  the  train  crew  swore  that  they  did  not  know 
that  deceased  and  bis  companion  got  on  the  train.  The  sole 
ground  of  recovery  in  this  case  was  that  deceased  occupied 
the  position  of  passenger  toward  appellee;  and  under  the 
pleadings,  if  he  was  not  a  passenger,  appellant  could  not  re- 
cover. There  is  no  count  alleging  that  he  was  a  trespasser 
on  the  train,  and  setting  up  the  obligations  that  appellee  owed 
to  him  as  a  trespasser,  but  it  was  reiterated  in  the  petition 
that  he  had  paid  his  fare,  and  boarded  the  flat  car  with  the 
knowledge  and  consent  of  the  conductor.  The  evidence 
introduced  by  appellant  had  as  its  object  demonstration  of  the 
fact  that  the  deceased  had  paid  his  fare  to  the  conductor,  had 
his  permission  to  get  on  the  car,  and  was  therefore  a  pas- 
senger. The  issue  as  to  deceased  being  a  passenger  was  sub- 
mitted to  the  jury  by  the  court,  and  the  assignments  urging 
objections  to  the  charge  are  very  uncertain.  It  will  be  suffi- 
cient to  say  that  there  was  nothing  in  the  charge  that 
assumed  that  deceased  was  not  a  passenger,  or  that  gave 
undue  prominence  to  the  negative  side  of  the  issue.  No 
tenable  objections  are  urged  to  the  charge.  As  supplemented 
by  the  special  charge  requested  by  appellee,  the  charge  pre- 
sented every  issue  arising  under  the  pleadings  and  facts. 

Appellant  asked  a  charge  which  involves  the  proposition 
that  if  deceased  was  a  trespasser  on  the  train,  and  his  presence 
thereon  was  not  known  to  the  employees  of  appellee,  still,  if 
the  collision  in  which  he  was  killed  occurred  through  the 
gross  negligence  of  the  employees,,  the  railroad  company 
would  be  liable  in  damages  for  his  death.  To  the  discussion 
of  this  proposition  over  two-thirds  of  the  brief  of  appellant  is 
devoted,  and  to  support  it  a  lengthy  array  of  authorities  from 
the  courts  of  many  states,  including  a  number  from  Texas 
and  from  different  federal  courts,  is  cited.  We  have  consulted 
many  of  the  authorities,  and  find  none  that  support  the  prop- 
ositions contained  in  the  special  charges  asked  by  appellant. 
The  requested  charges  are  as  follows:  "You  are  further 
charged,  at  the  instance  of  plaintiff,  that  if  you  believe  from 
the  evidence  that  plaintiff's  deceased  son,  at  the  time  he  was 
killed,  was  a  trespasser  on  defendant's  train,  he  did  not 
thereby  forfeit  all  his  rights;  and  if  you  further  believe  from 
the  evidence  that  he  was  a  trespasser  at  said  time  and  place, 
but  was  riding  in  a  reasonably  safe  place  on  defendant's  train 
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at  the  time,  and  was  only  guilty  of  slight  negligence  when  he 
was  injured  and  killed,  if  yon  believe  from  the  evidence  that 
he  was  injured  and  killed  by  a  collision  of  defendant's  train, 
and  further  believe  from  the  evidence  that  the  defendant,  its 
servants,  agents,  and  employees,  in  a  grossly  negligent  and 
reckless  manner  so  operated  said  trains  as  to  cause  them  to 
collide,  and  soch  collision  was  the  proximate  cause  of  the 
death  of  plaintiff's  son,  and  that  plaintiff's  said  deceased  son 
did  not  then  and  there  directly  contribute  to  his  death,  then 
yon  will  find  for  plaintiff.  Yon  are  farther  instructed  that 
'gross  negligence,'  as  set  out  in  this  charge,  is  defined  to  be 
that  entire  want  of  care  which  would  raise  a  presumption  of 
a  conscious  indifference  to  consequences;  and  the  conduct  of 
the  servants  and  agents  of  defendant  cannot  be  considered 
gross  negligence  unless  evinced  by  an  entire  failure  on  their 
part  to  exercise  care,  or  by  the  exercise  of  so  slight  a  degree 
of  care  on  their  part  as  to  justify  the  belief  that  they  were 
indifferent  to  the  interest  and  welfare  of  others.  By  the  term 
'recklessness,'  as  herein  set  ont,  is  meant  'the  state  or  quality 
of  being  reckless  or  heedless;  perverse,  or  desperate  rash- 
ness.' Yon  are  further  charged,  at  the  instance  of  plaintiff, 
that  if  you  should  believe  from  the  evidence  in  this  case  that 
plaintiff's  son  was  a  trespasser  on  said  defendant's  train  at 
the  time  he  was  injured  and  killed  by  a  collision  of  defend- 
ant's trains,  and  further  find  from  the  evidence  in  the  case 
that  the  defendant,  its  servants  and  employees  in  charge  of 
said  trains  so  operated,  permitted  or  caused  to  be  operated 
said  trains  with  snch  willful  negligence  as  to  directly  and 
proximately  cause  the  death  of  plaintiff's  said  minor  son,  then 
in  that  event  yon  will  find  for  plaintiff.  By  the  term  'willful,' 
as  herein  set  out,  is  meant  'voluntary,  deliberate,  intentional, 
obstinate,  and  unreasonable;  not  to  be  moved  from  one's 
notions,  inclinations,  purposes,  or  the  like,  by  counsel,  advice, 
commands,  or  instructions.'  "  It  will  be  noted  that  in  these 
charges  the  liability  of  appellee  attached  if  the  son  of  appel- 
lant was  riding  in  a  reasonably  safe  place  on  the  train,  regard- 
less of  the  fact  that  no  one  knew  he  was  on  the  train,  and 
regardless  of  the  fact  that  he  had  no  invitation,  express  or  im- 
plied, to  be  on  the  train.  We  do  not  think  such  a  proposition 
can  be  sustained  by  any  text-book  or  decision.  On  the  other 
hand,  there  are  numerous  authorities  that  condemn  any  snch 
proposition.  In  the  case  of  Dalton  v.  Railroad  Co.  (Ky.)  56 
S.  W.  657,  a  demurrer  to  a  petition  was  sustained  in  which  it 
was  averred  that  the  deceased  boarded  a  freight  train,  and 
that  the  employees  of  the  railway  company  knew  he  was  on  * 
there;  and  it  was  held  by  the  court  of  appeals  of  Kentucky 
that  the  only  duty  a  railroad  company  owed  to  any  one  who 
was  riding  on  a  freight  train  without  right,  and  by  the  mere 
sufferance  of  the  train  crew,  was  not  to  injure  him  after  knowl- 
edge of  his  danger,  and  the  company  was  not  liable  for  his 
death  in  a  collision  even  though  it  resulted  from  the  com- 
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pany's  gross  negligence.  In  the  case  of  Railroad  Co.  v. 
Burnsed,  12  South.  958,  it  was  said  by  the  supreme  court  of 
Mississippi:  "Can  it  be  seriously  insisted  that  a  trespasser 
upon  a  train  occupies  a  better  position  than  a  trespasser  on 
tracks?  If  degrees  in  trespass  could  be  established,  it  occurs 
to  us  that  the  train  trespasser  is  the  greater  wrongdoer  than 
the  track  trespasser.  He,  like  the  track  trespasser,  is  entitled 
to  exemption  from  wanton  or  willful  injury,  or  from  Injury 
that  might  and  should  have  been  avoided  by  the  railroad  com- 
pany after  seeing  the  danger  of  the  trespasser's  situation." 
In  the  cases  of  Files  v.  Railroad  Co.  (Mass.)  21  N.  E.  311,  and 
Powers  v.  Railroad  Co.  (Mass.)  26  N.  E.  446,  it  was  held  that, 
where  a  conductor  had  invited  a  person  to  ride  on  a  freight 
train,  in  violation  of  a  rule  of  the  company,  it  would  not  be 
liable  for  injuries  occurring  from  negligently  starting  a  train 
or  from  a  collision.  In  the  case  of  Railway  Co.  v.  Moore,  49 
Tex.  31,  30  Am.  Rep.  98,  it  was  held  that  railway  companies 
have  the  right  to  make  regulations  that  freight  and  passengers 
shall  be  carried  on  separate  trains,  and  that,  "if  a  party  in 
violation  of  such  regulation,  and  without  the  consent  of  the 
company,  forces  himself  into  one  of  its  freight  trains,  it  surely 
cannot  be  supposed  that  the  company  could  be  held  responsi- 
ble to  him  in  its  character  as  a  carrier  of  passengers,  or  that 
the  party  who  should  thus  contribute  to  the  injury  which  he 
might  sustain  while  thus  wrongfully  in  the  train,  might  main- 
tain an  action  against  the  company  for  such  injury.  Unless 
be  could,  an  action  cannot  be  maintained  under  the  statute  by 
bis  heirs,  representatives,  and  relatives  in  case  of  his  death. " 
The  case  is  cited  approvingly  in  Railway  Co.  v.  Black,  87 
Tex.  160,  27  S.  W.  118.  If  the  servants  of  appellee  did  not 
know  of  the  presence  of  deceased  upon  the  freight  train,  the 
railroad  could  no  more  be  held  liable  for  bis  death  than  it  could 
if  he  had  gone  on  the  track  and  been  run  over  without  the 
employees  knowing  of  his  presence  on  the  track.  In  the  one 
case  as  the  other  no  duty  would  arise  in  case  of  the  trespasser 
until  he  was  discovered  in  a  place  of  danger.  No  duty  can 
arise  in  connection  with  a  person  who  secretly  enters  a  freight 
car  in  violation  of  the  rules  of  the  company,  and  without  the 
knowledge  or  consent  of  the  employees;  and  where  there  is 
no  duty  there  is  no  liability.  Dobbins  v.  Railway  Co.,  91 
Tex.  60,  41  S.  W.  62,  38  L.  R.  A.  573,  66  Am.  St.  Rep.  856; 
Railway  Co.  v.  Breadow,  90  Tex.  31,  36  S.  W.  410;  Douglas 
v.  Railway  Co.,  90  Tex.  125,  36  S.  W.  120,  37  S.  W.  1132; 
Railway  Co.  v.  Crurn  (Tex.  Civ.  App.)  25  S.  W.  1126. 

(Question  of  evidence  omitted.) 

We  do  not  think,  under  the  facts  of  this  case,  that  the  dis- 
cretion vested  in  the  court  was  abused.  The  only  witness 
introduced  by  appellant  to  prove  that  deceased  paid  his  fare 
and  went  on  the  train  under  the  invitation  of  the  conductor 
was  Maggie  Crawleigh,  and  there  was  not  a  circumstance 
sworn  to  by  any  other  witness  in  the  case  that  tended  to  cor- 
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roborate  her.  She  said  that  an  older  sister  was  present  when 
the  fare  was  paid,  and  also  stated  that  the  same  sister  was  in 
the  court  room  all  the  day  on  which  she  (Maggie)  testified,  and 
yet  she  was  not  placed  on  the  stand.  This  sister  was  in  one 
place  called  "Annie"  and  in  another  "Cecelia."  Not  only 
was  there  a  failure  to  corroborate  the  witness,  but,  on  the 
other  hand,  every  fact  and  circumstance  in  evidence  tended 
to  throw  discredit  upon  her  testimony.  Under  the  over- 
whelming preponderance  of  the  evidence  the  jnry  would  not 
have  been  justified  in  returning  any  verdict  other  than  that 
rendered  by  them.  Had  the  complaints  made  as  to  the  admis- 
sion of  evidence  been  well  taken,  there  is  nothing  in  the 
record  that  tends  to  show  that  such  evidence  had  any  influence 
upon  the  verdict. 
The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 
(March  12,  1902.) 
As  stated  in  our  former  opinion,  it  was  alleged  in  the  peti- 
tion that  Andrew  Crawleigh  was  a  passenger  on  appellee's 
train,  and  all  of  the  evidence  of  appellant  was  directed  to 
proof  that  the  relation  of  carrier  and  passenger  existed  be- 
tween appellee  and  deceased.  In  the  requested  charges  the 
effort  seems  to  have  been  to  recover  on  the  ground  that  he 
might  be  a  trespasser,  but,  if  the  servants  of  appellee  were 
reckless  and  grossly  negligent  in  their  conduct  in  producing 
the  collision,  appellee  was  liable,  whether  any  one  knew 
deceased  was  on  the  train  or  not.  To  sustain  the  position  of 
appellant  we  ire  cited  in  the  brief  to  quite  a  number  of  cases, 
and  in  the  motion  for  rehearing  to  two  cases,  which  are 
specially  invoked  in  aid  of  the  contention.  Those  cases  are 
Way  v.  Railroad  Co.,  64  Iowa,  51,  19  N.  W.  829,  52  Am.  Rep. 
431,  Id.,  73  Iowa,  466,  35  N.  W.  525,  and  Whitehead  v.  Rail- 
way Co.,  99  Mo.  263,  11  S.  W.  751,  6LR.A.  409.  In  the 
Way  Case  the  decedent  got  on  the  freight  train  and  presented 
to  the  conductor  a  mileage  ticket  issued  to  one  R.  C.  For- 
grave.  The  conductor,  not  knowing  that  Way  was  not  For- 
grave,  detached  coupons  for  his  passage.  It  was  held  on  the 
first  appeal  that  Way  was  riding  on  the  railroad  ticket  of 
another,  contrary  to  the  rule  of  the  company,  and  was  thereby 
perpetrating  a  fraud,  and  the  law  as  to  passengers  could  not 
be  invoked  by  his  representatives  in  aning  for  damages.  On 
the  second  appeal  it  was  held  that  if  the  employees  who  were 
engaged  in  moving  the  train  knew  or  had  reason  to  believe 
that  the  caboose  was  occupied,  and  yet  moved  it  recklessly  or 
negligently,  without  regard  to  the  safety  of  the  occupants  of 
the  caboose,  and  deceased  was  injured  thereby,  the  railway 
company  would  be  liable.  The  court  said:  "It  may  be  con- 
ceded that,  as  the  intestate  was  in  the  caboose  without  right, 
defendant  owed  him  no  special  duty,  and  that  its  employees 
were  not  bound  to  ascertain  whether  he  was  there  before 
commencing  the  work  in  which  they  were  about  to  engage- 
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Neither  were  the;  required  to  govern  their  conduct  with  refer- 
ence to  the  possibility  of  his  being  there."  The  conductor 
knew  the  man  was  on  the  train,  and  the  case  does  not  in  any 
manner  sustain  the  position  of  appellant  In  the  Missouri 
case  the  boy  was  on  the  train  with  the  consent  of  the  agents 
of  the  railway  company,  and  on  that  ground  it  was  held  that 
the  company  owed  him  a  dnty.  It  the  case  of  Railroad  Co. 
v.  Pitzer  (Ind.  Snp.)  6  N.  £.  310,  Judge  Elliott,  discussing  a 
case  where  a  child  seven  years  of  age  entered  a  passenger  train, 
said:  "We  conclude,  therefore,  that  the  mere  fact  that  the 
child  was  permitted  to  enter  the  passenger  train  creates  no 
cause  of  action  against  appellant,  for  he  entered  the  train  as 
an  intruder.  Intruders,  infants  or  adults,  cannot,  as  a  general 
rule,  impose  any  duties  upon  the  person  on  whose  property 
they  intrude. "  A  large  number  of  authorities  are  cited  in 
support  of  the  proposition.  In  the  case  of  McAlpinv.  Powell, 
70  N.  Y.  126,  26  Am.  Rep.  555,  the  rule  governing  in  cases 
like  the  present  is  thus  clearly  stated:  "To  maintain  an 
action  for  personal  injury  occasioned  by  the  negligence  of  or 
want  of  care  of  another,  it  must  be  made  to  appear  that  the 
defendant  owed  some  duty  or  obligation  to  the  party  injured, 
which  he  failed  to  discharge  or  perform.  Unless  there  is 
some  contract,  duty,  or  service  which  a  party  is  bound  to  ful- 
fill, there  can  be  no  negligence,  fault,  or  breach  of  the  obliga- 
tion. *  *  *  The  real  point  to  be  determined,  then,  is 
whether  the  defendant  owed  any  duty  to  the  deceased.  If  he 
was  a  trespasser  when  he  entered  upon  the  fire  escape,  he 
occupied  the  position  of  one  who  comes  upon  the  premises  of 
another  without  right,  and  who  can  maintain  no  action  if  be 
is  injured  by  an  obstruction,  or  falls  into  an  excavation  which 
had  been  left  open  and  uncovered."  The  same  rale  is 
announced  in  Dobbins  v.  Railway  Co.,  91  Tex.  60,  41  S.  W. 
62,  38  L.  R.  A.  573,  66  Am.  St.  Rep.  856,  8  Am.  &  Eng.  R. 
Cas.,  N.  S. ,  179,  and  in  Railway  Co.  v.  Morgan,  02  Tex.  08,  46 
S.  W.  28.  We  reiterate  the  ruling  that  in  no  text-book  or 
decision  has  it  ever  been  stated  that  a  railway  company  will 
be  liable  for  damages  to  a  person  who  is  on  the  train  without 
the  knowledge  or  consent  of  the  railway  company,  and  in 
defiance  of  its  rules,  for  the  negligence,  no  matter  how  gross, 
of  its  employees.  And  yet  this  is  what  appellant  asked  the 
court  to  charge  the  jury  in  this  case. 

The  trial  court  instructed  the  jury  that  if  deceased  paid  his 
fare  to  the  conductor,  and  got  on  the  train  with  his  consent, 
he  would  be  a  passenger,  and,  if  he  was  killed  through  the 
negligence  of  appellee,  appellant  should  recover.  That  charge 
was  exceedingly  favorable  to,  and  fully  presented  the  phase 
of  case  alleged  by,  appellant;  and  under  the  evidence  deceased 
was  either  a  passenger  or  he  was  a  trespasser,  because  there 
was  no  testimony  introduced  tending  to  show  that  any  agent 
of  appellee  knew  of  the  presence  of  the  deceased  on  the  car  if 
he  did  not  pay  his  fare.     The  court,  at  the  request  of  appel- 
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lee,  gave  the  following  charge:  "That  if  yon  believe  from  the 
evidence  that  the  deceased,  Andrew  Crawleigh,  boarded 
defendant's  freight  train  without  the  consent  or  knowledge  of 
the  conductor  of  said  train  in  charge  of  said  train,  and  that 
•aid  conductor  did  not  know  that  the  said  Andrew  Crawleigh 
was  upon  said  train  until  after  the  accident  and  collision  of 
■aid  train,  then  I  charge  yon  to  return  a  verdict  in  favor  of 
defendant,  even  though  yon  should  further  believe  from  the 
evidence  that  the  crew  in  charge  of  said  train  were  negligent, 
and  the  collision  of  said  trains  was  the  result  of  such  negli- 
gence." That  charge  presented  the  phase  of  case  made  by 
the  testimony  of  appellee.  If,  under  the  petition,  it  was  per- 
missible to  have  presented  a  case  of  a  trespasser  on  the  train 
with  the  knowledge  of  the  train  crew,  and  the  testimony  sus- 
tained the  allegation,  appellant  should  have  asked  the  pre- 
sentation of  such  issue.  He  not  only  did  not  do  so  in  the 
lower  court,  but  does  not  contend  in  this  court  that  such  issue 
should  have  been  presented,  and,  on  the  other  hand,  contends 
for  the  proposition  that,  if  the  collision  was  brought  about  by 
negligence  on  the  part  of  the  train  crew,  appellee  is  liable 
whether  any  one  knew  deceased  was  on  the  train  or  not 
Such  contention,  as  before  stated,  meets  with  no  sanction  is 
any  text-book  or  decision  that  has  come  to  oar  knowledge. 
It  is  insisted  that  the  testimony  drawn  from  appellant  as  to 
bis  having  been  indicted  for  burglary  was  injurious  to  his 
cause.  In  addition  to  the  reasons  given  in  our  former  opinion 
as  to  its  being  harmless,  it  appears  that  appellant's  counsel 
brought  out,  in  addition  to  the  fact  elicited  by  appellee  that 
appellant  had  been  indicted  for  burglary  in  Bexar  county,  the 
fact  that  he  had  also  been  indicted  for  burglary  in  Bandera 
county,  and  he  is  in  no  position  to  complain  of  the  testimony 
brought  out  by  appellee. 
The  motion  is  overruled. 


Braman  v.  Farmers'  Loan  &  Trust  Co.  et  ml, 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  March  if,  root.) 

[114  Fed.  Rep.  18.] 

Receiver— Com  pensation— Review  by  Appellate  Courts. 

Appellate  court*  will  not  interfere  with  the  discretion  of  the  courts 
below  in  fixing  tbe  compensation  of  receivers  and  their  counsel  unless 
it  has  been  abased. 
Same — Amount  of  Compensation, 

Twelve  thousand  dollars  was  a  reasonable  compensation  for  two  jean' 
service  as  receiver  of  a  Kansas  railroad,  only  60  miles  in  length,  tbe 
volumn  of  whose  business  was  small,  and  the  road  itself  operated  during 
most  of  the  receivership  by  a  lessee,  who  was  entitled  to  all  the  earning*. 
Where  the  receiver  resided  in  Massachusetts,  and  was  only  in  Kansuoa 
a  few  occasions,  and  where  hia  services  were  confined  to  issuing 
receiver's  certificates  and  negotiating  them  when  he  could  find  a  pur* 
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Same— Allowance  for  Hotel  Bill*. 

A  claim  of  $2,952  for  hotel  bills,  claimed  to  have  been  paid  by  the 

receiver  while  in  New  York  on  receivership  business,  was  properly  dis- 
allowed, aa  an  unnecessary  outlay. 

Same^-Rent  of  Office*. 
The  receiver  ought  not  to  have  rented  an  office  in  New  York  without 

the  express  sanction  and  approval  of  the  court- 
Appeal  from  the  Circuit  Court  of  tfae  United  States  for  the 

District  of  Kansas. 
J.  D.  McFarland  and   George  H.  Whitconib,  for  appellant 
Charles  Blood  Smith,    W.   H.   Rossington,    and  Clifford 

Histed,  for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

THAYER,  Circuit  Judge.  This  case  arose  oat  of  an  action 
to  foreclose  a  mortgage,  executed  by  the  St  Louis,  Kansas  & 
Southwestern  Railroad  Company,  that  was  brought  by  tfae 
Farmers'  Loan  &  Trust  Company,  as  trustee  in  the  mortgage, 
on  November  27,  1896.  It  is  a  companion  case  to  tfae  one 
recently  decided  by  this  court  entitled  "Farmers'  Loan  & 
Trust  Co.  v.  Francis  S.  Eaton  et  al.,"  114  Fed.  14,  in  which 
we  bad  occasion  to  consider  whether  Eaton,  the  appellee  in 
the  latter  case,  who  had  leased  the  property  of  the  aforesaid 
Tailroad  company  from  Braman,  the  present  appellant,  who 
was  receiver  of  the  property,  appointed  as  such  in  the  fore- 
closure proceedings,  was  entitled  to  damages  because  he  was 
ousted  from  possession  before  the  natural  termination  of  bis 
lease.  In  this  case  the  parties  litigant  are  represented  by  the 
same  counsel,  but  Braman,  the  receiver,  is  complaining  be- 
cause tfae  lower  court  did  not  award  him  such  compensation 
for  his  services  as  receiver,  and  for  his  disbursements  in  that 
capacity,  as  it  ought  to  have  allowed. 

On  October  22,  1898,  the  property  of  the  aforesaid  railroad 
company  was  sold  under  a  decree  of  foreclosure,  and  the  day 
previous  Braman,  as  receiver,  filed  what  he  termed  an 
account  of  his  receipts  and  disbursements,  but  no  vouchers 
accompanied  such  report  He  had  never  before,  as  it  seems, 
filed  any  such  account  in  the  court  by  which  he  was  appointed 
as  receiver.  A  few  days  later  the  Farmers'  Loan  &  Trust 
Company  filed  exceptions  to  this  account,  accompanied  by  a 
request  that  the  receiver  be  ordered  and  directed  to  file  a 
further  and  correct  report  or  account.  Thereafter,  on 
November  23,  1898,  he  did  file  a  further  amended  account  of 
receipts  and  disbursements,  which  was  also  excepted  to  by  the 
trust  company.  These  two  accounts,  and  the  exceptions 
thereto,  were  referred  to  a  master  for  hearing  and  report,  and, 
after  considerable  testimony  bad  been  heard,  the  receiver,  of 
his  own  volition,  seems  to  have  filed  another  supplemental 
account,  which  was  exhibited  some  time  in  April,  1899,  and 
was  immediately  excepted  to  by  the  trust  company.     This 
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latter  supplemental  account,  which  was  filed  after  the  hearing 
before  the  master  had  commenced,  was  the  only  one  that 
appears  to  have  been  accompanied  with  any  vouchers.  After 
these  three  accounts  of  the  receiver  had  undergone  judicial 
scrutiny  at  great  length  before  the  master,  and  before  the 
lower  court  on  exceptions  to  the  master's  report,  it  seems  that 
various  sums,  aggregating  $11,346.58,  which  the  receiver 
claimed  as  credits,  either  for  services  rendered  as  receiver  or 
for  disbursements  in  that  capacity,  were  disallowed,  and  it 
was  because  of  such  disallowances  that  the  present  appeal 
was  taken.  The  total  sum  allowed  by  the  lower  court  for 
services  and  disbursements  amounts  to  $16,699.81.  No  ques- 
tion of  law  is  presented  by  the  appeal,  but  this  court  is  asked 
to  review  the  evidence  adduced  before  the  master,  and  to 
decide  that  both  the  lower  court  and  the  master  have  erred  in 
fixing  the  value  of  the  receiver's  services  and  in  rejecting 
certain  claims  for  alleged  expenditures  which  are  said  to  have 
been  incident  to  the  proper  administration  of  the  trust 

We  observe,  in  the  first  place,  that  appellate  courts  are  very 
much  disinclined  to  interfere  with  the  exercise,  by  courts  of 
first  instance,  of  such  a  discretionary  power  as  is  involved  in 
fixing  the  compensation  of  receivers  and  their  counsel.  The 
lower  court  usually  has  better  knowledge  of  what  services  such 
officers  have  actually  rendered,  and  better  means  of  determin- 
ing how  valuable  such  services  have  been  to  the  trust,  and 
what  is  a  reasonable  compensation  therefor,  than  an  appel- 
late tribunal  can  have.  For  these  reasons  they  are  reluctant 
to  disturb  the  action  which  has  been  taken  in  such  marten, 
by  a  court  of  first  instance,  and  will  not  do  so  unless  there  has 
been  an  abuse  of  discretion  which  has  led  to  an  allowance 
that  is  manifestly  excessive  or  too  smalL  Our  observation 
leads  us  to  believe  that  courts  are  not  prone  to  make  allow- 
ances for  the  services  of  receivers  and  counsel  that  are  too 
small.  If  they  err,  it  is  usually  in  the  other  direction. 
Trustees  v.  Greenough,  105  U.  S.  527,  536,  537,  26  L.  Ed 
1157;  Southern  California  Motor  Road  Co.  v.  Union  Loan& 
Trust  Co.,  12  C.  C.  A,  215,  64  Fed.  450;  Whitney  v.  City  of 
New  Orleans,  4  C.  C.  A.  521,  525,  54  Fed.  614;  Trust  Co.  v. 
McClure,  24  C.  C.  A.  64,  78  Fed.  209.  The  largest  disallowed 
item  in  the  receiver's  account  was  a  part  of  his  claim  for 
compensation.  He  claimed  compensation  for  his  services  as 
receiver  at  the  rate  of  $1,500  per  month,  a  sum  aggregating 
$18,000  per  year,  and  succeeded  in  finding  one  witness  who, 
upon  the  receiver's  statement  of  the  character  of  his  own 
services,  valued  them  at  the  rate  of  $25,000  per.  annum,  for 
acting  as  receiver  of  a  road  which  was  only  60  miles  in  length, 
the  volume  of  whose  business  was  small,  and  which  was  in 
fact  operated,  during  most  of  the  period  of  the  receivership, 
by  a  lessee,  who,  by  the  terms  of  his  lease,  was  entitled  to  all 
the  earnings  of  the  property.  The  master  disregarded  the 
opinion  of  the  latter  witness,  and  allowed  the  receiver  com- 
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pensation  for  his  services  at  the  rate  of  $3,000  per  year,  but, 
on  exceptions  to  his  report,  the  lower  court  allowed  him,  in 
full  for  his  services,  which  covered  a  period  of  about  two 
years,  the  sum  of  $12,000.  We  feel  confident  that  no  injustice 
was  done  to  the  receiver  by  this  allowance.  It  was  as  liberal 
as  he  had  any  reason  to  expect,  unless  he  expected  to  receive 
largely  more  than  he  had  earned.  He  was  appointed  receiver 
in  November,  1896;  the  road  was  sold,  and  the  sale  confirmed 
to  the  purchaser,  on  December  22.  1898.  From  some  time 
in  February  or  March,  1897,  until  the  road  was  sold  and  the 
purchaser  took  possession,  it  was  operated  by  Eaton,  as  lessee, 
who  had  full  charge  of  the  same.  The  receiver  was  a  broker, 
who  resided  in  Boston,  Mass.  He  does  not  appear  to  have 
been  in  Kansas,  where  this  short  piece  of  road  was  located, 
except  on  a  few  occasions,  during  the  receivership,  and  his 
services  as  receiver  seem  to  have  been  confined  to  issuing 
receiver's  certificates  and  negotiating  them  when  he  could 
find  a  purchaser.  The  master,  in  his  report,  remarks  "that 
the  financiering  done  by  Braman  as  receiver,  in  regard  to  the 
property  of  the  St.  Louis,  Kansas  &  Southwestern  Railroad 
Company,  does  not  appear  to  have  been  of  such  a  high  char- 
acter as  to  justify  the  estimate  placed  thereon  by  Baldwin," 
who  was  bis  principal  witness.  We  fully  concur  in  that  view. 
His  services  in  financiering  the  property  do  not  appear  to  us 
to  have  been  very  important  or  very  beneficial  to  the  trust 
committed  to  his  charge.  In  view  of  all  the  circumstances, 
we  are  satisfied  that  the  allowance  made  by  the  lower  court 
to  the  receiver  for  his  services  was  fully  as  large  as  it  ought 
to  have  been,  and  that  he  has  no  fair  pretense  for  complaint 
on  that  score. 

Another  large  item  in  the  receiver's  account  which  was 
disallowed  is  the  sum  of  $2,952.54,  for  hotel  bills  which  he 
claimed  to  have  paid  in  New  York  while  he  was  in  that  city, 
necessarily,  on  business  connected  with  the  receivership. 
The  master  disallowed  various  alleged  expenditures,  making 
up  the  above  sum  in  the  aggregate,  on  the  ground  that  there 
was  nothing  in  the  testimony  to  show  the  reason  or  necessity 
of  such  expenditures  on  the  part  of  the  receiver.  We  entirely 
agree  with  that  conclusion  of  the  master,  and  are  folly  per- 
suaded that  these  expenditures  were  not  made  solely  for  the 
benefit  of  the  trust,  and  that,  if  they  were  so  made,  they  were 
unnecessary  expenditures,  and  ought  to  be  disallowed  for  that 
reason.  Operated,  as  this  road  was,  by  lessee,  and  being  a 
small  local  road  in  an  impoverished  condition,  we  can  con- 
ceive of  no  reason  why  the  receiver  should  be  living,  at  the 
expense  of  the  property,  in  the  city  of  New  York,  1,500  miles 
distant  from  the  property.  The  necessity  of  conferring  with 
other  railroad  companies  and  being  near  their  principal  offices 
strikes  us  as  being  a  poor  excuse  for  such  outlays.  Nor  do  we 
regard  it  as  a  sufficient  reason  for  the  allowance  of  these  hotel 
bills,  or  a  part  of  them,  that  the  master  did  allow  the  receiver 
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for  office  rent  in  the  city  of  New  York  up  to  Jnly  i,  1897, 
when  the  Eaton  lease  took  effect,  since  we  are  of  opinion  that, 
in  view  of  all  the  circumstances,  this  latter  expense  for  office 
rent  was  entirely  unnecessary;  bat,  as  no  appeal  was  token 
from  the  latter  allowance,  it  will  be  permitted  to  stand.  Cer- 
tain it  is  that  the  receiver  should  not  have  rented  tbis  office 
in  New  York  without  the  express  sanction  and  approval  of  the 
court,  which  was  not  obtained.  Vanlt  Co.  v.  McNnlta,  153 
U.  S.  5S4,  14  Sap.  Ct  015.  38  L.  Ed.  819. 

Complaint  is  made  because  the  master  and  lower  court  dis- 
allowed the  sum  of  $3,000  which  the  receiver  claimed  to  have 
paid  to  an  attorney  in  New  York  for  legal  services  rendered  to 
him  as  receiver.  The  facts  attending  this  transaction  appear 
to  be  that  Roger  Foster,  an  attorney  residing  in  New  York, 
presented  to  the  receiver  a  bill  in  the  sum  of  $6,000,  which 
appears  to  have  been  a  bill  for  legal  services  rendered  at  the 
instance  of  the  receiver  in  various  matters,  some  of  which  had 
no  legitimate  connection  with  the  receivership.  The  receiver 
says  that  he  paid  this  bill  with  the  proceeds  of  discounted 
receiver's  certificates,  and  charged  $3,000  to  the  account  of 
the  St.  Louis,  Kansas  &  Southwestern  Railroad  Company. 
The  master  found  that  the  services  rendered  in  behalf  of  the 
latter  company,  by  the  attorney  in  question,  were  not  worth 
to  exceed  $1,000,  which  sum  was  allowed,  and  in  that  view  we 
concur.  This  transaction,  as  explained  by  the  receiver,  is  on 
its  face  exceedingly  suspicious,  and  we  very  much  donbt 
whether  he  should  have  received  any  allowance  on  account  of 
money  paid  to  the  attorney. 

Exceptions  are  alleged  to  various  other  disallowances,  but 
we  do  not  deem  it  necessary  to  speak  of  them  in  detail, 
although  they  have  each  been  carefully  examined.  We  find 
no  occasion  to  disturb  the  action  of  the  lower  court  as  respects 
any  of  them.  As  the  master  well  remarks,  "Braman  never 
kept  any  books  in  the  ordinary  acceptation  of  the  term;" 
that  is,  books  showing  in  detail  bis  receipts  and  expenditures 
on  account  of  the  trust,  as  it  was  bis  plain  duty  to  have  done. 
His  accounts  were  kept  mainly  in  memorandum  books  and 
bank  book  stubs,  and  his  vouchers  consist  in  part  of  receipts 
and  in  part  of  bis  own  checks,  drawn  to  cover  items  contained 
in  his  reports.  Because  of  his  failure  to  keep  proper  accounts, 
the  master  observes  that,  "It  was  with  great  difficulty  that 
anything  could  be  sifted  out  from  it  which  would  aid,  *  *  * 
to  any  great  extent,  in  arriving  at  a  proper  conclusion."  The 
receiver  seems  to  have  acted  upon  the  theory  that  he  could 
manage  the  property  committed  to  bis  charge  as  if  it  was  bis 
private  property,  and  not  a  public  trust,  keeping  no  accounts 
other  than  such  as  he  found  it  convenient  to  keep  for  bis 
private  information.  For  that  reason,  if  the  rule  applicable 
to  such  cases  was  strictly  applied,  he  could  be  denied  any 
compensation  for  his  services.  The  master,  however,  took 
a  more  liberal  view,  resolving,  as  he  says,  every  question  in 
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favor  of  the  receiver,  when  be  was  in  doubt  whether  an  item 
claimed  as  an  expenditure  should  be  allowed  or  disallowed 
We  have  no  doubt  that  the  allowances  made  in  behalf  of  the 
receiver,  both  for  compensation  and  for  expenditures,  were 
tally  as  great  as  they  ought  to  have  been,  and  the  order  made 
below  is  accordingly  affirmed. 


Cottrell  v.  Southern  Ry.  Co. 
(Supreme  Court  of  Mississippi,  May  la,  1901.) 
[32  80.  Hep.  1.] 
Railroads— Personal  Injuries"— Crossings. 

When  plaintiff  saw  defendant's  approaching'  train,  and  unsuccess- 
fully  attempted  to  drive  across  before  it,  but  there  was  evidence  that 
the  train  was  traveling'  at  an  unlawful  rate  of  speed,  which  increased 
as  it  approached  the  crossing-,  and  that  the  engineer  was  on  the 
lookout,  the  question  whether  proper  diligence  on  his  part  would 
bave  avoided  the  injury,  notwithstanding;  plaintiff's  negligence,  should 
have  been  submitted  to  the  jury. 

Appeal  from  circuit  court,  Clay  county;  W.  F.  Stevens, 
Judge. 

"To  be  officially  reported." 

Action  by  Ashley  Cottrell  against  the  Southern  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Critz,  Beckett  &  Kimbrough,  for  appellant. 

S.  M.  Roan  and  Catchings  &  Catch  nigs,  for  appellee. 

TERRAL,  J.  Cottrell  was  driving  a  two-horse  wagon 
along  a  street  of  West  Point,  and,  when  he  neared  the  cross- 
ing of  the  Southern  Railway  Company,  he  saw  a  train  of  said 
company  proceeding  towards  the  crossing  before  him ;  and, 
supposing  that  he  could  safely  cross  the  track  before  the  engine 
reached  that  point,  he  drove  his  team  upon  the  crossing,  and 
endeavored  to  cross  over,  but  failed,  and  the  left  hind  wheel 
of  his  wagon,  lacking  some  12  inches  of  being  out  of  the  way, 
was  struck,  from  which  misfortune  Cottrell  was  violently 
thrown  from  his  wagon,  and  received  the  injuries  here  com- 
plained of.  As  Cottrell  was  doubtless  guilty  of  contributory 
negligence  in  attempting  to  cross  the  railroad  track  of  appel- 
lee in  front  of  a  rapidly  moving  train,  if  this  were  the  whole 
case  the  peremptory  instruction  would  bave  been  correct. 
But  the  record  discloses  the  fact  that  the  train  of  appellee, 
though  within  the  corporate  limits  of  the  city  of  West  Point, 
and  within  plain  view  of  the  crossing,  was  running  at  a  speed 
much  greater  than  six  miles  per  hour,  and  that  it  con- 
tinuously increased  its  speed  from  the  point  where  first 
noticed  until  it  struck  the  wagon  of  appellant.     The  witness 

*3ee  notes  at  end  of  case. 
2SKK-41 
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Thomas  testifies  that  when  the  train  was  about  the  pump 
house  he  saw  the  engineer  looking  towards  the  crossing,  and 
we  most  presume  that  he  saw  the  appellant's  wagon  upon 
the  track;  and,  under  such  circumstances,  it  was  the  duty  of 
appellee's  servants  to  nse  all  ordinary  care  to  prevent  running 
over  appellant  It  is  a  wholesome  rule  of  law  that,  even 
where  a  person  has  voluntarily  placed  himself  in  a  place  of 
peril  upon  a  railroad  track,  yet,  where  his  peril  becomes 
known  to  the  engineer,  it  is  his  duty  to  use  proper  care  not  to 
inflict  injury  upon  such  person.  Whether,  therefore,  the 
engineer,  when  he  saw  the  danger  threatening  appellant, 
should  have  shut  off  steam  and  pot  on  his  brakes,  or  used 
other  means  in  his  power  to  lessen  the  speed  of  the  train,  and 
whether  proper  diligence  on  his  part  would  have  avoided  the 
injury  suffered  by  appellant,  are  questions  which  we  think 
should  have  been  submitted  to  the  jury  for  solution. 
i  Thorap.  Neg.  §  237.  The  peremptory  instruction  was 
erroneous. 
Reversed  and  remanded. 


DUTY  AND  LIABILITY  OF   RAILROAD  COMPANY  AFTHR 

DISCOVERING  A    PERSON  IN  A    PERILOUS 

SITUATION  UPON  ITS  TRACK. 

Scop*  of  Subject. 

The  propositions  of  law  laid  down,  and  case*  cited  illustrating  the 
application  of  principles  discussed,  are  limited  to  the  inquiry  concern* 
lug  the  degree  of  care  and  diligence  required  by  law  of  a  railroad  com- 
pany, to  prevent  injury  and  preserve  life,  after  it  has  knowledge  that 
a  person  upon  its  track  is  in  a  perilous  situation  ;  and  if  under  a  given 
set  of  circumstances  the  duty  has  been  discharged  so  as  to  make  avail- 
able the  defence  of  contributory  negligence.  The  duty  incumbent  is 
discussed  in  cases  where  persons  injured  or  killed,  voluntarily  or  other- 
wise, assume  a  situation  of  peril,  whether  such  person  be  an  adnltor 
child,  intoxicated,  Insane,  deaf,  blind,  asleep,  or  otherwise  disabled  so 
as  to  lack  the  capacity  to  protect  themselves,  whether  they  be  upon  the 
right  of  way  as  trespassers,  licensees  or  travelers  at  a  public  crossing. 

1.  In  General. 

2.  When  Liability  First  Attaches. 

3.  Presumption  That  Person  Will  Leave  Track. 

4.  Degree  of  Care  and  Diligence  to  Be  Exercised. 

5.  Illustrative  Cases. 

a.  Trespassers. 

b.  Children. 

c.  Deaf  Persons. 

d.  Insane  Persons. 

e.  Travelers. 

I.  IN  GENERAL. 

The  degree  of  duty  imposed  upon  a  railroad  company  after  it  discov- 
ers a  traveler  at  a  crossing  to  be  in  a  perilous  situation,  seems  not  to 
be  different  as  such  from  the  duty  owed  to  trespassers  or  licensees  after 
the  discovery  of  their  danger.  It  is  true,  that  the  care  and  diligence  to 
be  exercised  in  order  to  provide  for  their  safety,  and  warn  and  discover 

rsrsons  coming  under  either  of  these  three  general  classes,  is  different, 
ut  when  those  charged  with  the  conduct  of  trains  do  discover  a  person. 
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in  a  situation,  which  demands  the  exercise  of  prudence  and  care  to  avoid 
an  accident,  or  hare  sufficient  notice  to  put  a  prudent  man  on  the  alert, 
the  law  out  of  its  tender  regard  for  life,  require*  that  effort  and  dili- 
gence proportionate  to  the  danger  which  is  apparent  shall  be  put  forth, 
whether  such  person  be  a  trespasser,  licensee,  or  traveler  at  a  public 
crossing. 

Because  one  has  through  recklessness,  ignorance,  negligence,  or  the 
omission  of  some  positive  dntj,  placed  himself  in  a  position  which 
jeopardizes  his  life,  another  will  not  be  excused  for  injuring  or  destroy- 
ing such  life  through  negligence,  or  a  careless  disregard  of  the  peril 
which  confronts  such  person,  after  it  has  once  become  known,  and  may 
be  prevented  by  proper  effort.  Sumacher  v.  St.  Louis  A  S.  F.  R.  Co., 
39  Fed.  174. 

A  trespasser  is  regarded  as  a  wrongdoer,  being  In  a  place  where  he 
has  no  business  or  permission  to  be,  therefore,  the  lowest  degree  of 
care  to  look  out  for  him  is  exacted,  the  rule  being  in  most  jurisdictions 
that  a  railroad  company  owes  him  no  duty  to  look  out  for  him,  as  they 
have  a  right  to  presume  that  no  wrong  is  being  committed,  and  that  he 
is  not  on  the  track.  The  duty  begins  only  when  he  is  discovered.  Yet, 
after  becoming  aware  of  his  presence  the  engineer  must  exert  every 
possible  effort  to  prevent  the  injury,  else  the  company  will  be  held 
liable.  It  is  difficult  to  conceive  the  imposition  of  a  greater  duty.  And 
it  is  unreasonable  to  suppose  that  a  leas  degree  of  care  shall  be  exer- 
cised to  avoid  injury  to  licensees  and  travelers  than  trespassers. 

A  distinction  arises  when  the  consideration  of  what  is  deemed  negli- 
gence is  to  be  passed  upon ;  what  might  constitute  negligence  in  a 
trespasser  might  not  under  the  same  circumstances  be  sufficient  to 
charge  sufficiently  a  licensee  or  traveler  with  negligence.  This  distinc- 
tion may  result  in  the  one  succeeding  in  maintaining  an  action,  where 
the  other  would  fail. 

But  so  far  as  the  duty  is  incumbent  to  avoid  an  accident  and  preserve 
life  after  realizing  the  danger  to  which  a  human  being  is  exposed,  it 
seems  to  be  reducible  to  the  same  basis,  whether  the  person  endangered 
be  clothed  in  the  character  of  trespasser,  licensee  or  traveler  at  a  public 
crossing. 

Whatever  be  the  technical  class  into  which  the  law  may  place  him, 
in  order  to  equitably  apportion  the  relative  duties  and  liability  of  soci- 
ety, this  duty  to  a  human  being  after  bis  discovery  upon  the  track,  and 
the  knowledge  that  be  is  in  a  perilous  situation,  and  liability  for  its 
breach,  is  imposed  upon  the  grounds  of  public  policy  and  principles  of 
humanity,  to  prevent,  so  far  as  civil  liability  Is  concerned,  the  licensed 
destruction  of  persons  negligently  exposing  themselves  to  danger. 

For  authorities  from  which  this  conclusion  is  deduced,   see  and  com- 

Arkansas  — St.  Louis,  etc.,  R.  Co.  v.  Monday,  49  Ark.  257,  31  Am.  4 
Eng.  R-  Cas.  424 ;  St.  Louis,  etc,  R.  Co.  v.  Freeman,  36  Ark.  41. 

Connecticut.— Dyson  f.  New  York  ft  N.  E.  R.  Co.,  57  Conn.  9, 17  Atl. 
137. 


Iowa.— McAllister  v.  Burlington  ft  R.  R.  Co.,  64  Iowa  395,  19  Am.  ft 
Ens-.  R.  Cas.  106. 

Kansas.— Kansas  Fac.  R.  Co.  v.  Whipple,  39  Kan.  531,  37  Am.  ft  Eng. 
R.  Cas.  320, 18  Pac  730. 

Louisiana.— Snyder  v.  Natchez,  etc.,  R.  Co.,  42 La-  Ann.  302,  44  Am. 
ft  Eng.  R.  Cas.  278. 

Maine.— Lesan  v.  Maine  C.  R.  Co.,  77  Me.  85,  23  Am.  ft  Eng.  R, 
Cas.  245. 

Missouri. — Bergman  v.  St.  Louis,  etc.,  R.  Co.,  88  Mo.  678,  28  Am.  ft 
Eng.  R.  Cas.  588;  Boyd  v.  Wabash  Western  R.  Co.,  105  Mo.  371, 16  S. 
W.  909. 

Nebraska.— Burtnett  v.  Burlington,  etc.,  R.  Co.,  16  Neb.  332, 19  Am. 
ft  Eng.  R.  Cas.  25. 
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New  Kurt.— Card  v.  New  York  4  H.  R.  Co.,  SO  Barb.  IN.  Y.)  39. 

Texas.— Railway  Co.  v.  Breadow  (Tex.  Sup.),  36  S.  W.  410 ;  Ten*, 
etc..  R.  Co.  v.  Stagg*  (Tex.  1897),  8  Am.  ft  Gaff.  R.  Cas.,  K.  8.,  197. 

West  Virginia,— Guna  v.  Ohio  R.  R.  Co.,  36  W.  Va.  165,  14  S.  E- 
465.  See  contrary  ruling  in  Woodruff  V.  Northern  Pac.  R.  Co.,  47 
Fed.  689. 

Wisconsin.— Heddlea  V.  Chicago  ft  N.  W.  R.  Co.,  77  Wis.  228, 46  N. 
W.  115. 

While  this  is  the  basis  for  the  ruling,  it  Is  in  moat  jurisdiction*  worked 
out  on  the  theory  of  proximate  cause. 

Kentucky,— Louisville  ft  N.  R.  Co.  v.  Brice,  8*  Ky.  298,  1  8.  W.  483. 

In  order  to  excuse  the  company's  negligence,  and  defeat  a  recovery, 
the  plaintiff's  negligence  mast  be  shown  to  be  the  proximate  canst  of 
the  injury - 

Cati/omia.— Fernande*  v.  Sac.  City  R.  Co.,  52  Cal.  35  ;  Kline  f,  C, 
P.  R.  Co.,  37  Cal.  400 ;  Needham  v.  The  San  Francisco,  etc.,  R.  Co.,  37 
Cal.  409. 

But  contributory  negligence  cannot,  as  a  general  rule,  be  interposed 
as  a  defence  where  defendant's  negligence  is  reckless  or  wanton. 

Kansas.— Pac.  R.  Co.  v.  Whipple,  39  Kan.  531,  37  Am.  ft  Eng.  R.  Cas. 
320, 18  Pac.  730. 

2.  WHEN   LIABILITY  FIRST  ATTACHES. 

Asa  general  rule  the  liability  of  a  railroad  company  to  a  person  on  its 
track  must  be  measured  by  the  conduct  of  it*  employees  after  tbey 
become  aware  of  bis  presence  there,  and  not  by  their  negligence  in  fail' 
lug  to  discover  him.  The  phase  of  the  subject  embraced  in  the  latter 
clause  is  not,  as  Indicated  in  the  scope  note,  discussed. 

Alabama.— Glassf.  Memphis  A  C.  R.  Co.,  94  Ala.  481, 10  So.  215. 

Arkansas.— Brown  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  52  Ark.  120, 12  8. 
W.  203;  St.  Louis  1.  M.  ft  S.  R.  Co.  v.  Monday,  49  Ark.  257,4  8.  W. 
782. 

Georgia.— Atlanta  ft  C.  A.  L.   R.  Co.  v.  Gravitt  (Ga.),  26  L.  R.  A.  553. 

Indiana.— Cincinnati,  I.,  St.  i,.  ft  C.  R.Co.  v.  Long,  102  Ind.166,31 
Am.  ft  Eng.  R.  Cas.  138. 

Missouri.— Williams  v.  Kansas  City,  S.  ft   M.  R.  Co.,  96  Mo.  275. 9  3. 

Texas.— International  4  G.  R.  Co.  v.  Kuehn,  70  Tex.  582,  8  8.  W.  484. 

Virginia.— Norfolk  ft  W.  R.    Co.  v.  Harman,  83  Va.  553,  8  S.  E.  251. 

A*  to  the  moment  when  liability  commences  the  above  broad  role, 
that  it  begin*  when  the  person  is  first  discovered  upon  the  track,  Ii 
subject  to  qualification.  That  is,  liability  does  not  begin  when  the  per- 
son is  first  seen  upon  the  track,  but  when  those  in  charge  of  the  train 
first  have  knowledge  that  he  is  ignorant  of  his  approaching  danger,  or 
that  he  cannot  extricate  himself,  and  if  this  is  not  discovered  until  it  ii 
too  late  to  prevent  injury  by  the  use  of  all  proper  applications,  the  rail- 
road company  is  not  liable. 

But  it  is  not  necessary  that  the  defendant  should  actually  know  of  the 
danger  to  which  the  plaintiff  ia  exposed.  It  is  enough,  if  having  suffi- 
cient notice  to  put  a  prudent  man  on  the  alert,  he  does  not  take  such 
precaution*  as  a  prudent  man  would  take  under  similar  notice. 

Alabama.— Louisville  ft  N.  R.  Co.  V.  Black,  89  Ala.  313,  8  So.  246, 45 
Am.  4  Eng.  R.'Cas.  38. 

Connecticut.—  Nolan  v.  New  York  4  N.  H.  R.  Co.,  52  Conn.  461,  25 
Am.  ft  Eng.  R-  Cas.  342 ;  Frltts  v.  New  York  A  N.  E.  R.  Co.,  62  Conu. 
503,  26  Atl.  347. 

Kentucky.— Louisville  4  N.  R.  Co.  ».  Colman,  86  Ky.  556,  6  S.  W. 
438. 

North  Carolina.— Troy  v.  Cape  Fear  4  Y.  V.  R.  Co.,  99  N.  Car.  298, 6 
S.  E.  77,  6  Am.  St.  Rep.  521. 

While  this  rule  is  almost  universally  accepted,  yet,  in  a  few  jurisdic- 
tions, it  is  not  carried  to  the  full  extent  stated. 

Iowa.— Keefe  v.  Chicago,  etc.,  R.  Co.,  92  Iowa  182,  60 N.  W.  501 
See  Wooster  v.  Chicago,  etc,  R.  Co.,  74  Iowa  593,  38  N.  W.  425. 
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Minnesota.— Denman  v.  St.  Paul,  etc,  R.  Co.,  26  Minn.  357,  4  N.  W. 
605. 

"Virginia.-  Sec  Richmond,  etc.,  R.  Co.  ».  Yeatnana,  86  Va.  860,  12  S. 
E.  946. 

West  Virginia.— RaineB  ».  C.  &  O.  R.  Co.,  39  W.  Va.  SO,  19  S.  E.  565. 

3.  PRESUMPTION  THAT  PERSON  WILL  LEAVE  TRACK. 

The  above  qualification  is  a  sequence  of  the  well-settled  rule,  that  if 
an  apparently  capable  person,  and  one  apparently  in  possession  of  bis 
faculties,  is  seen  walking  along  a  railroad  track,  or  crossing  it,  the 
scrvauta  of  the  company  running  the  train,  having  given  such  signals 
as  are  required,  have  a  right  to  act  on  the  presumption  that  such  person 
will  step  aside  in  time  to  remove  himself  from  danger. 

Alabama.,— Frazer  v.  South  A  North  Ala.  R.  Co.,  81  Ala.  185,  1  So. 
85,  28  Am.  &  Eng.  R,  Cas.  565.  See  Georgia  Pac.  R.  Co.  v.  Blanton,  84 
Ala.  154,  4  So.  621. 

Georgia.— Byrne  v.  Macon  A  W.  R.  Co.,  28  Ga.  93. 

Indiana.— Ohio  A  M.  R.  Co.  v.  Walker,  113  Ind.  196,  15  N.  E.  234. 

Kentucky.— France  v.  Louisville  A  N.   R.  Co.   (Ky.),  22  S.  W.   851. 

Texas.— International  &  Great  N.  Ry.  Co.  v.  Smith  (Tex.),  19  Am. 
A  Eng.  R.  Cas.  21. 

West  Virginia.— Raines  v.  C.  ft  O.  R.  Co.  (W.  Va.},  24  L.  R.  A.  226. 

Some  courts  hold  that  the  engineer  has  the  right  to  presume,  until 
the  last  moment,  that  a  person  walking  on  the  track  will  leave  It  in 
time  to  avert  danger. 

Indiana.— Terre  Haute  v.  Graham,  95  Ind.  286 ;  Palmer  v.  Chicago, 
BLL.AP.  R.  Co.,  112  Ind.  250, 14  N.  E.  70. 
Limitation. 

But  the  presumption  that  a  person  will  leave  the  track  will  not  be  jus- 
tified under  all  circuamtancea.  If  after  a  person  is  discovered  upon  the 
track  it  is  apparent  that  he  does  not  hear  the  approaching  train,  or  will 
not  qnit  the  track  in  time,  then  the  presumption  no  longer  avails  as  a 
justification.  If,  for  instance,  those  operating  a  train  know  the  person 
to  be  deaf,  intoxicated,  asleep  or  otherwise  disabled,  or  off  his  guard, 
and  not  able  to  hear  the  ordinary  noise  of  the  train  or  to  protect  him- 
self, they  cannot  presume  that  he  will  leave  the  track,  but  must  use  all 
proper  precaution  demanded  by  the  situation.  And  if  the  negligence 
of  the  company  occurs  after  knowledge  of  the  dangerous  condition 
of  the  party,  the  employees  managing  the  train  being1  aware  of  the 
infirmity  of  the  party  in  danger,  the  company  is  responsible.  The  case 
is  much  stronger  when  the  injury  occurs  from  their  wilful  negligence 
or  gross  carelessness. 

Georgia. — Central  R.  Co.  v.  Brinson,  19  Am.  A  Eng.  R.  Caa.  42,  10 
Ga.  207. 

Kentucky.— France  v.  Louisville  4  N.  R.  Co.  (Ky.),  22  S.  W.  851. 

North  Carolina.— Clark  v.  Wilmington  A  W.  R.  Co.  (N.  Car.),  14  L. 
R.  A.  749. 

Texas.— International  4  Great  N.  Ry.  Co.  v.  Smith  (Tex.),  19  Am.  & 
Eng.  R.  Cas.  21. 

And  this  wilful  neglect  is  defined  to  be  an  intentional  failure  to  per- 
form a  manifest  duty  in  which  the  public  has  an  interest,  or  which  is 
Important  to  the  person  injured,  in  preventing  or  avoiding  the  injury. 
Kentucky  Cent.  R.  Co.  v.  Gaatineau,  83  Ky.  119. 

So  a  railroad  engineer,  running  hta  train  at  a  rate  of  speed  prohibited 
by  law,  has  no  right  to  assume  that  a  person  on  or  near  the  track  will 
get  out  of  the  way  before  the  engine  reaches  him. 

Illinois.— Lake  Shore  &  M.  S.  R.  Co.  v.  O'Conner,  3  Western  365, 115 
111.  254,  3  N.  E.  501. 

Mississippi.—  SeeCottrell  v.  Southern  Ry.  Co.  (Miss.  1902),  32  So.  1. 

4.   DEGREE  OF  CARE  AND  DILIGENCE  TO  BE  EXERCISED. 

The  general  statement  of  duty  in  respect  to  the  care  and  diligence 
required  by  law  of  a  railroad  company  subsequent  to  the  time  it  discov- 
er* that  a  person  upon  its  track  is  in  a  situation  of  peril,  varies  in  form 
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of  expression  with  the  cases  as  they  arise.  Nevertheless,  in  whatever 
form  stated,  the  expressions  as  varied  and  used  by  the  courts  substan- 
tially agree  in  prescribing  an  equal  measure  of  dntj  and  liability,  as  a 
general  rule.  In  some  jurisdictions,  a  variance  from  the  daty  prescribed 
by  the  overwhelming  weight  of  authority  is  observed. 

In  ita  application  to  specific  cases  the  general  rule  is  varied  so  as  to 
adapt  itself  to  the  particular  circumstances,  as  the  degree  of  duty  may 
change  with  each  particular  set  of  circumstances,  the  care  and  diligence 
to  be  exercised  being  greater  in  some  instances  than  in  others,  as  for 
example  when  it  is  realized  that  the  person  upon  the  track  is  a  child,  is 
intoxicated,  or  is  otherwise  incapacitated. 

Whether  the  duty  has  been  fulfilled  is  usually  submitted  to  the  jury 
to  determine  as  a  question  of  fact. 

Mississippi.— Cottrell  v.  Southern 

New  Fori.— Weber  v.  N.  Y.  Cent 

But  it  may  safely  be  laid  down  as  a  general  proposition,  that  a  rail- 
road company  is  bound  to  exercise  reasonable  diligence  to  prevent 
injury  and  preserve  life  after  a  person  upon  its  track  is  discovered,  or 
their  peril  becomes  apparent,  in  the  absence  of  some  special  fact  or 
reason  calling  for  greater  diligence  on  the  company's  part. 

This  doctrine  is  worked  out  upon  the  theory  that  the  liability  attaches 
to  the  party  whose  negligence  was  the  proximate  cause  of  the  injury. 

Alabama.— Columbus  ft  W.  R.  Co.  v.  Wood,  86  Ala.  164,  S  So.  463; 
Bentley  v.  Georgia  Pac.  R.  Co.,  36  Ala.  484,  6  So.  37 ;  Womack'a  Case, 
84  Ala.  149,  4  So.  618  ;  Blaoton's  Case,  84  Ala.  154,  4  So.  621 ;  Donovau'i 
Case,  84  Ala.  141,  4  So.  142 ;  Carrington  v.  Louisville  AN.  R.  Co.,  88 
Ala.  472,  6  So.  910. 

Arkansas.— Little  Rock  ft  Ft.  S.  Ry.  Co.  v.  Pankhnrst,  36  Ark.  371, 5 
Am.  ft  Eng.  R.  Cas.  635 ;  St.  Louis,  I.  M.  ft  S.  R.  Co.  c.  Freeman,  36 
Ark.  41,  4  Am.  ft  Eng.  R.  Cas.  606. 

Colorado.— The  Colorado  Cent.  R.  Co.  v.  Holmes,  5- Colo.  197,  8  Am.  ft 
Eng.  R.  Cas.  410. 

Illinois.— Chicago,  Bnrl.  4  Q.  R.  Co.  v.  Johnson,  103  111.  512,  8  Am. 
ft  Eng.  R.  Cas.  225. 

Iowa.  -BeemB  v.  Chicago,  R.  I.  ft  P.  R.  Co.  (Iowa),  6  Am.  ft  Bag.  R. 
Cas.  222. 

Maryland,— State  v.  Baltimore  ft  O.  R.  Co.,  12  Cent.  Rep. 890,  69  Md. 
494,  16  Atl.  210. 

Missouri.  -  Guenther  v.  St.  Louis,  I.  M.  ft  S.  R.  Co. ,  108  Ho.  18,  18  S. 
W.  846;  Lynch  v.  St.  Joseph  ft  I.  R.  Co.,  Ill  Mo.  601,  19  S..W.  1114; 
Prewitt  v.  Eddy,  115  Mo.  283.  21  S.  W.  742;  Reardon  v.  Missouri  Pac. 
R.  Co.,  114  Mo.  384,  21  S.  W.  731  ;  Whitehead  v.  St.  Louis,  I.  M.  ft  S.  K. 
Co.,  99  Mo.  263,  11  S.  W.  751,  39  Am.  ft  En(r.  R.  Cas.  410;  Yarnall  v. 
St.  Louis,  Kan.  City  ft  N.  R.  Co.,  75  Mo.  575, 10  Am.  ft  Eng.  R.  Cas.  726 ; 
Swigert  v.  Hannibal  ft  St.  J.  R.  Co.,  75  Mo.  475,9  Am.  ft  Eng.  R.  Cas. 
322;  Price  v.  St.  Louis,  Kan.  City  ft  N.  R.  Co.  (Mo.),  3  Am.  ft  Eng-.  R. 
Cas.  365. 

North  Carolina.— Smith  v.  Norfolk  ft  S.  R.  R.  Co.,  114  N.  Car.  728, 
19  S.  E.  863. 

Pennsylvani  a—  Philadelphia  ft  R.  R.  Co.  v.  Hummel,  44  Pa.  375. 

Virginia.— Norfolk  ft  W.  R.  Co.  v.  Harman,  S3  Va.  553,  8  S.  E.  251  i 
Tyler  V.  Sites,  88  Va.  470,  13  S.  E.  978. 

West   Virginia.— <5unn  v.  Ohio  R.  Co.,  42  W.  Va.  676,  26  S.  E.  546, 

Wisconsin.— Sheeban  v.  St.  Paul  ft  D.  R.  Co.  (Wis.),  8  Am.  ft  Eng-.  R. 
Cas.,  N.  S„  128. 

Therefore,  to  defeat  a  recovery  in  most  jurisdictions,  the  complain- 
ant's negligence  must  be  the  proximate  cause  of  the  injury. 

California.— Fernandas  v.  Sac.  City  R.  Co.,  52  Cal.  35  ;  Kline  o.  C  P. 
R.  Co.,  37  Cal.  400;  Needham  v.  The  San  Francisco,  etc,  R.  Co.,  37 
Cal.  409. 

If  the  act  is  directly  connected  so  as  to  be  concurrent  with  that  of  the 
defendant,  then  his  negligence  ia  proximate  and  will  bar  his  recovery ; 
but  if  the  negligent  act  of  the  plaintiff  precedes  in  point  of  time  that  of 
the  defendant,  then  it  is  held  to  be  a  remote  cause  of  the  injury  and 
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will  not  bar  a  recovery,  if  the  injury  could  have  been  prevented  by  the 
■exercise  of  reasonable  care  and  prudence  on  the  part  of  the  defendant. 
North  Carolina.— Doggett  v.  Richmond  &  D.  R.  Co.,  78  N.  Car.  305  j 
Roberts  v.  D.,  etc,  R.  Co.,  88  N.  Car.  560. 

But  this  rule  which  imposes  care  and  prudence  upon  a  railroad  com- 
pany does  not  call  for  any  act  outside  of  or  disconnected  with  its  actual 
operation  in  the  use  of  the  railway.  The  jury  must  say  whether  the 
Company  has,  in  the  operation  of  its  trains,  the  use  of  its  track  and  the 
conduct  of  its  business,  used  every  degree  of  care  and  prudence  which 
the  circumstances  required.    Beyond  this  they  cannot  go. 

Mississippi,— Cottrell  t>.  Southern  Ry.  Co.  (Miss.  1902),  32  So.  1. 

New  York.— Weber  v.  New  York  Cent.  &  H.  R.  Co.,  58  N.  Y.  459. 

The  general  proposition  embodied  in  the  rule  given  is,  also,  stated  by 
some  courts  thus ;  If  the  employees  of  a  railway  company  see  a  man  on 
the  track  at  a  place  where,  or  under  such  circumstances  that  he  cannot 
readily  leave  it  in  time  to  avoid  injury,  they  are  bound  to  atop  the  train 
if  it  can  be  done.  Mobile  &  O.  R.  Co.  v.  Stroud,  64  Miss.  784,  2  So. 
171,  31  Am.  A  Eng.  R.  Cas.  443 ;  White  v.  New  York,  C.  &  H.  R.  Co., 
47  N.  Y.  S.  R.  174,  20  N.  Y.  Supp.  64 ;  Tanner  v.  Louisville  &  N.  R.  Co., 
60  Ala.  621 ;  Cook  v.  Central,  P.  4  B.  R.  Co.,  67  Ala.  532. 

In  Saldana  v.  Galveston,  H.  &  S.  A.  R.  Co.,  43  Fed.  862,  it  Is 
held,  that  where  it  la  discovered  that  a  person  is  not  going  to  leave  the 
track  those  in  charge  of  the  train  must  use  all  the  means  in  their  power 
to  stop  the  train  before  it  strikes  him.  See,  also,  Louisville  &  M.  R. 
Co.  v.  HowardviUe,  82  Ky.  212 ;  Mobile  &  O.  R.  Co.  V.  Watly,  69  Mias. 
145, 13  So.  825 ;  Mobile  &  M.  R.  Co.  v,  Blakey,  59  Ala.  471 ;  Memphis  & 
C.  R.  Co.  v.  Coffman,  61  Ala.  276. 

Daviea  v.  Mann,  10  Meea.  A  W.  546,  holds,  that  when  a  person  Is 
discovered  upon  the  track  in  front  of  a  train  in  a  condition  nnable  to 
avoid  it,  it  is  the  engineer's  duty  to  resolve  all  doubts  in  favor  of  the 
preservation  of  life,  and  immediately  use  every  available  means  short 
of  imperiling  the  lives  of  the  persons  on  his  train  to  stop  it. 

In  Nolan  v.  New  York  &  N.  H.  R.  Co.,  25  Am.  A  Eng.  R.  Cas.  342, 
53  Conn.  461,  4  Atl.  106,  it  is  said,  that  engineers  must  do  all  they 
can  to  prevent  an  accident  after  the  danger  of  It  is  discovered.  Fritts 
v.  New  York  &  N.  E.  R.  Co.,  62  Conn.  503,  26  Atl.  347. 

The  case  of  McKenna  v.  Mo.  Pac.  R.  Co.,  54  Mo.  App.  161,  lays  down 
the  rule  that  after  the  engineer  discovers  the  peril  of  a  person  on  the 
track  he  must  do  everything  consistent  with  safety  to  prevent  an  acci- 
dent. 

In  Memphis  &  C.  R.  Co.  v.  Scott,  87  Tenn.  494,  under  Mill  &  V.  (Term.) 
Code,  sec  1298,  subsec.  4,  it  is  held  to  be  the  duty  of  an  engineer  on 
discovering  a  person  upon  the  track  not  only  to  use  every  possible 
means  to  stop  the  train,  but  every  means  to  prevent  the  accident,  by 
sounding  the  alarm  whistle. 

As  held  in  California,  in  Esrey  v.  Southern  Pac.  Co.,  88  Cal.  399,  26 
Pac  211,  a  company,  if  not  aware  of  the  position  of  danger  of  a  person 
upon  or  near  Its  tracks,  owes  such  person  no  duty  to  take  any  particular 
precaution,  and  is  not  guilty  of  negligence  if  injury  results  from  the 
running  of  its  cars  in  the  ordinary  way ;  but  if  the  danger  is  known  to 
the  employees  of  the  company,  they  are  bound  to  use  care,  and  if  they 
discovered  it  in  time  to  have  stopped  the  train  and  to  have  avoided  the 
accident,  they  are  guilty  of  negligence  In  failing  to  do  so. 

But  this  case  characterises  the  negligence  of  which  the  company 
must  be  guilty,  the  court  declaring  that  the  plaintiff,  if  himself  neg- 
ligent, could  not  recover  for  the  subsequent  negligence  of  the  defend- 
ant unless  it  was  wilful  and  wanton  negligence. 

And  this  wanton  or  wilful  negligence  on  the  part  of  railroad  com- 
pany's employees  in  not  avoiding  the  infliction  of  injuries,  is  defined 
to  be  a  failure  on  their  part  to  make  what  they  know  at  the  time  to  be 
the  proper  preventive  effort  after  discovery  of  the  peril.  Alabama  G. 
S.  R.  Co.  v.  Burgess,  114  Ala.  587,  22  So.  169,  10  Am.  A  Eng.  R.  Cas., 
N.  S.,  835. 

The  principle  is  thus  stated  in  Virginia :    A  plaintiff  is  entitled  to 
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recover,  notwithstanding  his  own  negligence  exposed  him  to  the  risk 
of  injury,  if  the  Injury  of  which  he  complains  was  proximately  caused 
by  omissions  of  the  defendant,  after  haying  such  notice  of  the  plain 
tiff's  danger  as  would  pnt  a  prudent  man  upon  his  gnard,  to  tue  ordi- 
nary care  for  the  purpose  of  avoiding  such  injury.  It  is  not  neceasary 
that  the  defendant  should  actually  know  of  the  danger  to  which  the 
plaintiff  is  exposed,  it  is  enough  if  he  has  sufficient  notice  or  belief  to 
put  a  prudent  man  on  the  alert,  and  does  not  take  such  precautions  as  a 
prudent  man  would  take  under  similar  notice  or  belief. 

Thus,  in  Tucker  v.  Norfolk  ft  W.  R.  Co.,  92  Va.  549,  24  S.  E. 
229,  the  deceased,  being  either  drunk,  asleep,  or  stricken  with  apoplexy 
was  lying  on  the  defendant's  roadbed  so  near  the  track  that  be  was 
struck  and  killed  by  the  train.  The  engineer  saw  him  some  distance 
from  the  spot  where  he  was  lying,  but  supposed  that  the  body  was  a 
cross-tie  or  an  old  coat.  When  it  was  seen  to  be  a  living  person,  the 
train  was  too  dose  to  be  stopped  in  time.  It  was  held  that  the  defend- 
ant company  was  not  liable,  the  court  being  of  opinion  that  there  was 
not  sufficient  notice  or  belief  of  the  danger  to  which  the  deceased  was 
exposed,  to  put  a  prudent  man  on  the  alert,  and  cause  the  engineer, 
under  the  circumstances  of  the  case,  to  do  more  than  he  did  to  avert 
the  accident. 

Maryland.— Frecbt  v.  Philadelphia  W.  ft  B.  K.  Co.,  39  Mo.  574. 

Minnesota.— Denman  v.  St.  Paul  ft  D.  R.  Co.,  26  Minn.  357,  4  N.  W. 
605;  Sheffler  v.  Minneapolis  ft  St.  L.  R.  Co.,  32 Minn.  518,  21  N.  W.  711. 

Missouri.— Dunkman  v.  Wabash,  St.  L.  ft  P.  R.  Co.,  95  Mo.  232,  4  S. 
W.  670. 

Texas.— Artusy  v.  Missouri  Pac.  Ry.  Co.,  37  Am.  ft  Eng.  R.  Cas.  288, 
73  Tex.  181,  11  S.  W.  177;  Houston  &  T.  C.  R.  Co.  v.  Boozer,  70 
Tex.  530,  S  S.  W.  119. 

Special  facta  and  circumstances  may  call  for  the  exercise  of  a  greater 
degree  of  care  and  diligence  than  that  prescribed  in  the  general  rule. 
If  the  persons  In  charge  of  a  train  have  any  knowledge  of  the  fact  that 
the  person  is  under  some  physical  disability  which  will  prevent  his 
leaving  the  track,  they  are  bound  to  a  higher  degree  of  care. 

Kentucky—  Paducah  ft  Elizabethtown  R.  Co.  v.  Letcher,  12  Am.  ft 
Eng.  R.  Cas.  61. 

Maryland.— Frecht  r.  Philadelphia  W.  ft  B.  R.  Co.,  39  Md.  574. 

Ten  ncssee—  East  Term.,  Va.  ft  Ga.  R.  Co.  v.  Humphreys,  12  Lea 
(Tenn.)  200,  15  Am.  ft  Eng.  R.  Cas.  472 ;  Dinwiddle  v.  Louisville  Sc  N. 
R.  Co.,  9  Lea  (Tenn.)  309,  15  Am.  ft  Eng.  R.  Cas.  483. 

Texan.— But  see  Houston  &  T.  C.  R.  Co.  v.  Sympkins,  54  Tex.  615, 
6  Am.  ft  Eng.  R.  Cas.  11. 

Doctrines  are  prevalent  in  some  courts  which  are  not  in  line  with  that 
followed  by  the  great  weight  of  authority. 

Florida. — In  Florida  a  peculiar  statute  has  been  enacted  which  regu- 
lates the  recovery  in  that  state.  It  substantially  provides,  that  if  the 
injuries  of  the  party  complaining  occur  by  his  own  consent  or  through 
his  own  negligence,  that  he  cannot  recover.  But  if  the  injuries  are  sus- 
tained by  reason  of  the  negligence  of  the  complainant  as  well  aa  of  the 
agent  of  the  railroad  company,  then  a  recovery  may  be  had,  subject  to 
be  diminished  by  the  jury  in  proportion  to  the  amount  of  fault  attribu- 
table to  the  complainant.     Fla.  St.  1887,  ch.  3744,  sec.  1. 

But  no  negligence  shall  be  considered  by  the  jury  under  this  statute 
except  such  as  proximately  contributed  to  the  injury.  Florida  Cent.  R. 
Co.  v.  Williams,  37  Fla.  406.  20  So.  558. 

Georgia.— Several  early  decisions  seem  to  indicate  the  acceptance  of 
the  doctrine  of  comparative  negligence  in  the  stateof  Georgia.  Auguata, 
etc,  R.  Co.  v.  McElmnrry,  24  Ga.  75 ;  Macon,  etc.,  R.  Co.  v.  Davis,  27 
Ga.  113. 

More  recent  cases,  however,  appear  to  have  wandered  from  this  doc- 
trine, adopting  a  rule  which  allows  evidence  of  complainant's  negligence 
to  go  to  the  jury  in  mitigation  of  damages.  Macon  R.  Co.  v.  Wynn,  26 
Ga.  250;  Georgia,  etc.,  R.  Co.  v.  Neely,  56  Gs.  540;  Central  R.  Co.  v. 
Newman,  94  Ga.  560, 21  8.  E.  219 ;  Georgia  R.  Co.  V.  Pitman,  73  Ga.  125  ; 
Savannah  F.  ft  W.  R.  Co.  v.  Stewart,  71  Ga.  427. 
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Illinois, — Until  recently  a  recovery  was  reached  in  Illinois  by  the 
doctrine  of  comparative  negligence.  Galena  R.  Co.  V.  Jacobs,  20  111. 
478 ;  Chicago  v.  Sterna,  105  111.  554  ;  Chicago,  etc.,  R.  Co.  v.  Lee,  60  111. 
501 ;  Wabash,  St.  L.  *  P.  R-  Co.  V.  Krough,  13  111.  App.  431. 

However,  thin  doctrine  is  now  repudiated  in  that  state.  Cicero,  etc., 
R.  Co.  V.  Mexner,  160  111.  320,  43  N.  E.  823  ;  Lanark  v.  Dougherty,  153 
111.  163,  38  N.  E.  892. 

Indiana, — The  doctrine  as  laid  down  in  Indiana  proceeds  upon  the 
theory  that  to  permit  a.  recovery  by  one  guilty  of  negligently  contribut- 
ing to  his  own  injuries,  when  the  basis  of  the  claim  is  the  negligence 
of  the  defendant,  would  be  an  enforcement  of  the  doctrine  of  compara- 
tive negligence,  which  is  repudiated  in  that  state.  In  order  to  recover 
where  the  plaintiff  bas  been  guilty  of  contributory  negligence,  he  must 
allege  and  prove  the  injury  to  have  been  committed  wilfully  or  inten- 
tionally by  the  defendant. 

The  intention  to  commit  the  act  may  be  actual,  or  it  may  be  construct- 
ive, being  inferred  from  conduct  which  shows  a  reckless  disregard  of 
consequences,  and  a  willingness  to  inflict  injury,  by  purposely  and  vol- 
untarily doing  an  act  with  knowledge  that  some  one  Is  un  con  scion  sly 
or  unavoidably  in  a  situation  to  be  Injured  thereby.  Gregory  v.  Cleve- 
land, C.,C.  &1.  K.  Co.,  112  Ind.  385, 14  N.  E.  228. 

Construing  the  term  "wilfulness"  in  Terre  Haute,  etc.,  R.  Co-  V. 
Graham,  95  Ind.  296,  the  court  held,  that  as  a  matter  of  law,  gross  negli- 
gence is  not  the  same  as  "wilfulness,"  and  even  if  the  defendant  was 
guilty  of  gross  negligence,  recklessness  and  wantonness,  he  could  plead 
contributory  negligence  on  the  part  of  the  plaintiff. 

In  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E. 
807,  Mitchell,  J.,  says :  "To  say  that  an  injury  resulted  from  the  negli- 
gent and  wilful  conduct  of  another  is  to  affirm  that  the  same  act  is  the 
result  of  two  exactly  opposite  mental  conditions.  It  is  to  affirm  in  one 
breath  that  an  act  was  done,  through  inattention, — thoughtlessly,  heed- 
lessly,— and  at  the  same  time  purposely  and  by  design." 

It  was,  also,  said  in  this  same  case  :  "That  the  conduct  imputed  to 
the  employees  of  the  railway  company  was  negligent  cannot  be  doubted  ; 
but  negligence,  no  matter  how  gross,  cannot  avail  in  an  action  where 
it  is  necessary,  on  account  of  the  plaintiff's  contributory  negligence,  to 
aver  and  prove  that  the  injury  was  inflicted  by  design,  or  with  an 
actual  or  constructive  intent.  *  *  *  To  constitute  a  wilful  injury  the 
act  which  produced  it  must  have  been  intentional,  and  must  have  been 
done  under  such  circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  complained 
of.    It  involves  conduct  which  Is  quasi  criminal." 

The  conclusion  reached  in  this  case  was  that  though  gross  and  culpa- 
ble neglhrence  be  admitted  on  the  defendant's  part,  yet  until  the 
plaintiff  could  assert  and  prove  an  absence  of  contributory  negligence 
on  his  part  there  could  be  no  recovery  by  him,  there  being  no  greater 
fault  charged  against  the  defendant,  such  as  a  wilful  or  intentional 
commission  of  the  act. 

In  Palmer  v,  Chicago,  St.  L.  4  P.  R.  Co.,  112  Ind.  250,  14  N.  E.  70.  it 
is  said  that :  "It  matters  not  that  the  appellee's  employees  were  negli- 
gent in  running  the  train  ;  negligence  of  deceased  is  an  impassable 
barrier  to  a  recovery  on  that  ground.  Whether  the  train  was  run  at  a 
furious  rate  of  speed  or  not  is  immaterial,  unless  there  was  something 
making  the  rate  of  speed  evidence  of  an  intentional  or  wilful  act. 
This  is  beyond  controversy  and  it  cannot  be  necessary  at  this  day  to 
state  authorities.  The  Illinois  rule  is  not,  and  never  has  been,  recog- 
nized in  this  state.  From  first  to  last  our  cases  have  opposed  the  doc- 
trine of  comparative  negligence.  Where  the  recovery  is  sought  for  an 
injury  caused  by  negligence,  the  plaintiff  must  establish  a  cause  of 
unmixed  negligence  or  he  will  fail." 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Ader,  110  Ind.  376,  11  N.  E.  437, 
Howk,  J.,  says:  "We  have  given  the  substance  of  this  second  para- 
graph (which  charged  that  defendant,  'carelessly,  negligently,  wantonly 
and  wilfully'  injured  the  plaintiff),  almost  in  the  language  of  the 
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Kader,  and  It  is  mmnlf est  therefrom,  as  it  seems  to  us,  that  the  appel- 
bas  therein  charged  appellant's  agents,  servants,  and  employees 
with  negligence,  and  nothing  more  than  negligence,  in  running  its 
locomotive  on,  against,  and  over  him  'on  the  line  of  its  road' ;  and  that 
be  has  failed  to  aver  therein  that,  at  the  time  be  was  so  injured,  he  was 
free  from  contributory  fault  or  negligence.  Certainly  appellee  did  not 
allege  in  such  second  paragraph  of  his  complaint  that  the  acts  of  the 
appellant's  'agents,  servants,  and  employees,'  which  produced  the 
injury  whereof  he  complained,  were  intentional,  or  that  they  were  done 
under  such  circumstances  as  evinced  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  such  injuries.  It  follows,  there- 
fore, that  appellee  has  not  stated  facts  sufficient,  in  the  second  paragraph 
of  his  complaint,  to  constitute  a  cause  of  action." 

In  conclusion,  the  court  in  this  case  held  aa  follows  :  "There  is  no 
evidence  whatever  in  the  record  now  before  us  which  proves,  that  the 
railroad  company  by  Its  agents,  servants,  or  employees,  wilfully, 
purposely,  or  intentionally  run  its  locomotive  on,  against,  or  over  the 
appellee,  while  it  is  abundantly  shown  by  the  evidence  that  the  injuries 
whereof  appellee  complained  were  caused  or  occasioned,  if  not  wholly 
procured  by  his  own  contributory  fault  or  negligence."  See  Belt  8., 
etc.,  Co.  v.  Mann,  107  Ind.  89,  7  N.  E.  893  ;  Pennsylvania  R.  Co. 
v.  Smitb,  98  Ind.  42 ;  Railway  Co.  v.  Schmidt,  106  Ind.  73,  5  N.  E.  68«  ; 
Metcall  v.  Tnlly,  91  Ind.  96 ;  Railway  Co.  v.  Long,  112  Ind.  166,  13  N.  E. 
659 ;  Pennsylvania,  etc,  R.  Co.  v.  Sinclair,  62  Ind.  301 ;  Chicago,  etc, 
R.  Co.  v.  Hedges,  105  Ind.  398,  7  N.  E.  801 ;  Indianapolis,  etc,  R.  Co.  V. 
McLaren,  62  Ind.  566;  Cincinnati,  etc.,  R.  Co.  v.  Eaton,  53  Ind.  307; 
Louisville,  etc,  R.  Co.  v.  Phillips,  112  Ind.  29,  13  N.  E.  132 ;  Indiana  B. 
&  W.  R.  Co.  v.  Wheeler,  115  Ind.  253, 17  N.  E.  563 ;  Cannon  v.  Cleve- 
land, C.  C.  A  St.  L.  Ry.  Co.  (Ind.},  62  N.  E.  8,  1  R.  K.  K.  S3,  24  Am. 
&  Eng.  R.  Cas.,  N.  S.,  53. 

Tennessee. — Under  statutes  of  Tennessee  plaintiffs  contributory  neg- 
ligence Is  no  bar  to  his  action  for  recovery  in  an  action  against  a  railroad 
company,  except  when  the  direct  cause  of  the  injury,  but  is  admitted  in 
evidence  to  be  considered  by  the  jury  in  mitigation  of  damages.  Dush 
v.  Fitzhugh,  2  Lea  307 ;  Railroad  Co.  v.  Walker,  11  Heisk.  383 ;  Louis- 
ville R.  Co.  V.  Howard,  90  Tenn.  144,  19  8.  W.  116;  East  Tenn.  R.  Co. 
v.  Fain,  12  Lea  35  ;  Louisville,  etc.,  R.  Co.  v.  Fleming,  14  Lea  128. 

5.  ILLUSTRATIVE  CASES, 
a.  Trespassers. 
In  General. 

The  general  rule,  as  before  expressed,  but  in  somewhat  different  lan- 
guage, is,  that  a  trespasser  on  a  track  is  there  at  his  own  peril,  and 
cannot  recover  unless  he  shows  that  he  was  wilfully  injured  by  the  com- 
pany's agents,  or  unless  they,  knowing  his  perilous  situation,  that  he 
was  not  apprised  of  his  peril,  recklessly,  negligently,  or  as  held  by 
some  courts  intentionally  ran  the  train  on  him.  The  servants  of  the 
company  have  a  right  to  presume  that  be  will  get  off  the  track  to  avoid 
injury,  unless  there  is  something  in  his  situation  to  warn  them  that  be 
will  not ;  they  are  not  bound  to  check  the  speed  of  the  train  unless  they 
discover  that  there  is ;  and  omission  to  sound  the  whistle  or  ring  the 
bell  must  have  been  wilful,  or  due  to  such  a  want  of  diligence  as  to 
constitute  negligence,  in  order  to  warrant  a  recovery. 

Arkansas—  Sibley  v.  Ratliffe,  50  Ark.  477,  8  S.  W.  686, 37  Am.  A  Eng. 
R.  Cas.  295  ;  St.  Louis,  I.  M.  St  I.  R.  Co.  v.  Fairbaim,  43  Ark.  491,  4  S. 
W.  50 ;  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Haynes,  47  Ark.  497, 1  S.  W. 
774 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wilkinson,  46  Ark.  515 ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Ledbetter,  45  Ark.  249;  Little  Rock,  Ft.  S.  A  S.  R. 
Co  v.  Freeman,  36  Ark.  41. 

California.— Toomey  v.  Southern  P.  R.  Co.  ICaL),  10  L-  R.  A.  139. 

Indiana,— lent  Haute  &  I.  R.  Co.  v.  Graham,  12  Am.  A  Eng.  R.  Cas. 
77,  95  Ind.  286 ;  Palmer  v.  Chicago,  St.  L.  A  P.  R.  Co.,  31  Am.  A  Eng. 
R.  Cas.  364,  112  Ind.  250,  14  N.  E.  70. 

Massachusetls—  Daniels  v.  New  York  &  New  Eng.  R.  Co.  (Mass.),  13 
L-  R-  A.  248. 
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Michigan.— Bannieiater  v.  Grand  Rapids  &Ind.  R.  Co.  (Mich. ),  31  Am. 
ft  Bog.  R.  Caa.  376. 

Missouri.— Rlac  v.  Chicago  A  Alton  R.  Co.  (Mo.),  25  Am.  ft  Eng.  R. 
Caa.  545. 

North  Carolina.— TAomoot  v.  Raleigh  ft  G.  R.  Co.,  Ill  N.  Car.  336, 16 
8.  E.  4  ;  Clark  v.  Wilmington  A  W.  R.  Co.  (N.  Car.),  1*  L.  R.  A.  749; 
Pickett  v.  Wilmington  ft  W.  R.  Co.  (N.  Car.),  30  L.  R.  A.  257. 

Oregon.— Ward  P.  Southern  P.  R.  Co.  (Ore.),  23  L.  R.  A.  715. 

Pennsylvania.— Mulherrin  v.  Delaware,  L.  A  W.  R.  Co.,  81  Pa.  St.  375. 

Tennessee.—- Patton  v.  East  Term.,  Va.  A  Ga.  R.  Co.  (Tenn-I,  12  L.  S. 
A.  184. 

Texas.— International  ft  G.  N.  R.  Co.  v.  Garcia,  75  Tex.  583, 13  S. 
W.  223. 

West  Virginia.— Spicer  v.  C.  &  O.  R.  Co.  (W.  Va.),  11  L.  R-  A.  385. 

United  States.— Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  54  Fed.  474,  4  C. 
C.  A.  447. 

And  this  rule  applies  especially  to  adults  in  full  possession  of  their 
faculties  of  mind  and  body. 

Indian  a.— Indianapolis  ft  V.  R.  Co.  v.  McClaren,  62  Ind.  566. 

Maryland.— Baltimore  ft  O.  R.  Co.  v.  State,  69  Md.  551,  68  Atl.  212. 

Missouri.— Maloy  v.  Wabash  St.  L.  ft  R.  R.  Co.,  84  Mo.  270. 

North  Carolina.— McAdoo  v.  Richmond  ft  D.  R.  Co.,  105  N.  Car.  140, 
41  Am.  ft  Eng.  R.  Cas.  524 ;  Syme  v.  Richmond  ft  D.  R.  Co.,  113  N. 
Car.  558, 18  S.  E.  114. 

Intestate  Walking  across  Bridge— Engineer's  Vision  Not  Obstructed— 
Duty  to  Avoid  Injury. 

In  White  v.  New  York  C.  4  H.  R.  Co.,  47  N.  Y.  S.  R.  174,  20  N.  Y. 
Sipp.  6,  the  plaintiff's  intestate  was  walking  with  his  wife  on  defend* 
ant's  tracks  across  a  bridge,  and  when  about  the  middle  thereof,  be 
was  struck  and  killed  by  the  locomotive  of  a  passenger  train.  The 
bridge  was  115  feet  long,  8  feet  wide,  and  18  feet  above  the  stream. 
The  track  was  straight  two  thousand  feet,  and  there  waa  nothing  to 
obstruct  the  engineer's  vision.  It  was  held  that  if  the  intestate  was  in 
such  a  condition  that  he  could  not  safely  get  off  the  track  and  the 
engineer  saw  his  situation,  the  engineer  was  bound  to  make  a  reason- 
able effort  to  avoid  running  him  down,  and  that  the  fact  shown,  with- 
out explanation,  entitled  plaintiff  to  go  to  the  jury,  and  it  were  error  to 


In  Shaw  v.  Mo.  Pac.  R.  Co.,  104  Mo.  648,  16  S.  W.  832,  it  is  held 
that  servants  of  a  company  owe  to  a  trespasser  on  its  trestle  only  the 
duty  so  soon  as  be  is  discovered  on  the  track,  to  promptly  use  all  efforts 
within  their  power  consistent  with  the  safety  of  the  train  and  those 
npon  it,  to  avoid  injuring  him. 

And  in  Pierce  v.  Walters  (111.),  8  Am.  ft  Bog.  R.  Caa.,  N.  S.,  672,  an 
action  against  a  railroad  company  to  recover  for  injuries  received  from 
an  engine,  by  a  trespasser  on  a  high  bridge  of  the  company,  the  defend- 
ant requested  an  instruction  that  an  engineer  is  not  bound  to  stop  his 
engine  the  moment  he  sees  persons  on  the  track  ;  he  has  the  right  to 
presume  that  such  person  will  leave  the  track  in  time,  and  without 
being  negligent,  may  continue  to  run  the  train  until  he  discovers  that 
•ucb  person  is  heedless  of  danger.  It  waa  held  that  such  instruction 
waa  properly  refused  because  it  ignored  the  fact  that  the  plaintiff  was 
on  a  high  bridge  and  could  not  step  off  to  avoid  danger. 
Intestate  Seen  in  Time,  but  Peril  Discovered  Too  Late  to  Avoid  Accident. 

In  an  action  againat  a  railroad  company  to  recover  for  the  death  of  a 
person  killed  on  its  track,  it  appeared  that  the  employees  operating  the 
train  saw  the  deceased  upon  the  track  when  he  waa  between  a  quarter 
and  one-half  mile  In  front  of  it,  after  which  they  failed  to  use  ordinary 
care  to  discover  that  he  would  not  leave  the  track  in  time  to  escape  in- 
jury ;  and  they  did  not  discover  his  peril,  when  it  arose,  in  time  to  stop 
the  train  or  slacken  its  speed,  ao  aa  to  prevent  or  lessen  the  injury.  It 
waa  held  that  contributory  negligence  on  the  part  of  the  deceased  con- 
stituted a  good  defence  for  such  action.  Tex.  ft  P.  Ry.  Co.  v.  Stagge, 
(Tex.),  8  Am.  ft  Eng.  R.  Caa.,  N.  S.,  197. 
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Danger  Apprehended  In  Time  to  Stop — Failure  to  Do  So— Instruction. 

It  Is  error  to  instruct  a  jury  to  Bad  for  defendant,  in  an  action  against 
a  railroad  for  killing-  a  person  who  was  sitting  on  the  track  at  a  place 
where  he  had  no  right  to  be,  where  it  appear*  that  the  train  conld  have 
been  stopped  in  a  apace  of  400  to  500  feet,  and  that  he  was  discovered  by 
the  trainmen  when  from  462  to  1287  feet  away,  they  having  appre- 
hended that  he  would  not  get  off,  though  the  alarm  was  given  and 
an  effort  waa  made  to  stop  the  train.  Wren  v.  Louisville,  St.  L.  A  T. 
R.  Co.  (Ky.),  20  S.  W.  215. 
Parson  Asleep  upon  Track — Duty. 

So  if  a  person  lying  asleep  upon  a  track  is  seen  by  those  managing 
an  approaching  train  In  time,  and  they  are  aware  of  his  danger,  and  by 
ordinary  care  they  can  avoid  injury,  they  are  bound  to  do  so.  Roz- 
wadoafakie  v.  International  A  G.  N.  H.  Co.,  1  Tex.  Civ.  App.  487,  20  S. 
W.  872. 
Trespasser  Comes  upon  Track  Just  aa  Train  Passes. 

But  if  a  trespasser  cornea  upon  the  track  jnat  aa  a  passenger  train  ia 
about  to  paaa,  and  ia  run  over  and  killed,  the  engineer  doing  all  in  his 
power  to  check  his  train  and  failing  to  do  so  in  the  distance  of  450  feet, 
there  is  no  liability  for  damages.  Case  of  Atlantic  M.  A  O.  R.  Co.,  A 
Hughes  (U.  S.)  157. 

Intestate   Discovered   by  Trackwalker  Asleep  at  Night  upon  Track — 
Warning  Given. 

Defendant  company's  night  trackwalker  found  plaintiff's  intestate 
asleep  on  a  track,  and  aroused  him  and  warned  him  that  a  train  waa 
approaching.  He  raised  himself  on  his  elbow  and  signified  his  compre- 
hension of  the  situation,  and  not  appearing  to  be  disabled  by  intoxica- 
tion, the  trackwalker  passed  on  ;  but  intestate  did  not  leave  the  back 
and  was  killed.  It  was  held  that  the  company  waa  not  liable.  The 
trackwalker  had  a  right  to  presume  that  intestate  would  take  measures 
to  protect  himself.  Virginia  Midland  R.  Co.  v.  Boswell,  82  Va.  932,  7 
S.  E.    383. 

Injury  Follows  a  Rash  Attempt  to  Rescue  a  Child  Who  Is  In  Front  of 
Approaching  Train. 

In  Burnes  v.  Staten  Island  R.  T.  R.  Co.,  44  N.  Y.  S.  R.  271,  63  Hon  68, 
plaintiff  waa  injured  in  attempting  to  remove  a  small  child  from  the 
track.  The  brakes  were  applied  as  soon  aa  plaintiff  attempted  to  go  on 
the  track,  but  it  was  too  late  to  stop  the  train  before  the  collision 
occurred,  an  alarm  whistle  having  beet)  previously  sounded.  The  com- 
pany was  charged  with  negligence  in  that  the  engineer  should  have 
seen  the  child  and  stopped  the  train.  It  was  held  not  to  be  sufficient 
proof  of  negligence.  The  engineer  might  assume  that  the  person  on 
the  track  would  get  off ;  and  he  was  not  bound  to  expect  helpless  infants 
on  the  track. 

Person  Crossing  Track— No  Right  or  License  to  Be  There— Duty  of 
Company. 

Even  where  a  plaintiff  who  was  injured  while  crossing  defendant's 
track  at  a  foot  path,  not  at  a  public  highway,  was  upon  the  track  with- 
out right  or  license,  this  did  not  relieve  the  company  from  the  duty  of 
exercising  proper  care  to  avoid  injury.  Clampit  v.  Chicago,  St.  Pan! 
A  K.  C.  R.  Co.,  49  Am.  St  Eng.  R.  Cas.  468,  84  Iowa  71,  50  N.  W.  673. 
Failure  to  Put  on  Brakes,  end  Reverse  Engine,  Whan  It  Could  Not  Be 
Stopped  in  Time  to  Avoid  Accident. 

The  company  is  not  liable  for  the  death  of  a  person  though  the 
engineer  failed  to  put  on  the  air  brakes  and  reverse  his  engine,  if  it  is 
shown  that  the  engine  could  not  possibly  have  been  stopped  in  time  to 
avoid  the  accident.  Sinclair  v. Chicago,  B.1X.C.  R.  Co.  (Mo.),  3  Am. 
A  Eng.  R.  Cas.,N.  S.,269. 

What  Deemed  a  Fulfillment  of  the  Duty  Where  Person    Has  His  Foot 
Caught  in  Track. 

In  an  action  againat  a  railroad  company  to  recover  for  personal  inju- 
ries, the  plaintiff  testified  in  hie  direct  testimony  that  when  the  train 
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was  about  500  feet  from  a  cattle  guard,  in  which  he  had  caught  his  foot, 
that  be  saw  the  engineer  turn  and  look  at  him,  and  that  he  called  out 
and  waved  his  hands.  On  cross-examination  he  testified  that  a  state- 
ment of  facts  made  by  him  the  day  after  the  accident  as  to  his  actions 
was  true  and  correct  except  that  it  should  have  read  that  he  commenced 
signalling  when  the  train  was  three  or  four  car-lengths  away.  Two  of 
his  witnesses,  one  of  whom  was  about  three  hundred  feet  from  the  cat- 
tle guard,  the  other  less  than  200  feet  away,  testified  that  they  did  not 
hear  any  cry  until  the  train  was  within  200  feet  of  the  cattle  guard. 
The  trainmen  testified  that  the  plaintiff  did  not  call  out  until  the  train 
was  about  ISO  feet  away.  The  plaintiff's  witnesses  estimated  the  speed 
of  the  train  at  3  miles  per  hour,  the  defendant's,  at  4  or  5  miles  per 
hour.  An  expert  introduced  by  the  plaintiff  stated  that  under  the  given 
conditions  a  train  going  at  three  miles  per  hour  could  be  stopped  in  100 
feet ;  three  experts  introduced  by  the  defendant,  basing  their  statement 
on  a  speed  of  4  miles,  stated  that  it  would  require  from  190  to  200  feet  to 
stop :  held,  that  there  was  no  evidence  to  dispute  or  weaken  the  force  of 
the  testimony  of  the  engineer,  fireman,  and  brakeman,  that  every  means 
was  applied,  and  their  utmost  effort  made  to  stop  the  train  immediately 
on  hearing  the  cry,  and  the  train  could  not  be  stopped  in  time,  and  that 
therefore  the  court  was  justified  in  directing  a  verdict  for  the  defendant. 
Sheehan  v.  St.  Paul  A  D.  Ry.  Co.  (Wis.),  8  Am.  A  £ng.  R.  Cas.,  N.  S., 
128. 

b.  Children. 
In  General. 

The  degree  of  care  required  to  be  exercised  by  the  engineer  of  a  rail* 
road  company  to  avoid  an  accident  after  discovering  a  child  upon  the 
track  is  variously  defined  to  be  the  use  of  "  all  effort  in  his  power," 
"  ordinary  care,"  "  reasonable  precaution,"  reasonable  effort." 

Thus  :  If  he  uses  every  effort  there  is  no  negligence.  Rudd  v.  Rich- 
mond A  D.  R.  Co.,  80  Va.  546  ;  Chicago  &  N.  W.  R.  Co.  v.  Shnmil- 
awaky,  8  111.  App.  613. 

Use  all  the  care  and  caution  he  can  command.  Walters  v.  Chicago, 
R.  I.  A  P.  R.  Co.,  41  Iowa  71 ;  Albertson  v.  Keokuk  A  D.  M.  R.  Co.,  48 
Iowa  292. 

Some  effort  to  stop  the  train  is  required.  Jameson  v.  Illinois  Cent. 
R.  Co.,  63  Miss.  33. 

Use  ordinary  care.  Scovllle  v.  Hannibal  A  St.  J.  R.  Co.,  81  Mo.  434  ; 
Kentucky  Cent.  S.  Co.  v.  Gastona,  83  Ky.  119. 

Use  all  effort  in  his  power.  Shaw  v.  Missouri  Pac  R.  Co.,  104  Mo. 
648, 16  S.  W.  832  :  Ross  v.  Texas  A  P.  R.  Co.,  44  Fed.  44. 

Use  high  degree  of  care.     Swift  v.  Staten  Island  R.  T.  R.  Co.,  123  N. 

Reasonable  care.  Foley  v.  New  York  Cent.  4  H.  R.  Co.,  28  N.  Y.  S. 
R.  816,  78  Hun  248  ;  Fiedler  v.  St.  Louis,  I.  M.  A  S.  R.  Co.,  107  Mo.  645, 
18  S.  W.  847  ;  Burnett  v.  Burlington,  etc.,  R.  Co.,  16  Neb.  332. 

Use  greater  degree  of  care  than  if  the  child  was  an  adult.  Kenyon  v. 
N.  Y.  Cent.  &  H.  R.  Co.,  5  Hun  479;  Lafayette  A  I.  R.  Co.  V.  Huffman, 
28  Inc.  289  ;  Indianapolis,  P.  A  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  6  N.  E. 
310. 

Comparing  the  duty  to  an  adult  and  an  infant,  Agnew,  J., 
in  P.  A  R.  R.  Co.  v.  Spearen,  47  Pa.  St.  304,  says:  "If  an  adult 
should  place  himself  upon  the  railroad  where  he  has  no  right  to 
be,  but  where  the  company  is  entitled  to  a  clear  track,  and  the  bene- 
fit of  the  presumption  that  it  will  not  be  obstructed,  and  should  be 
run  down,  the  company  would  be  liable  only  for  wilful  injury  or  its 
counterpart,  gross  negligence,  But  if  a  child  of  tender  years  should 
do  so,  and  suffer  injury,  the  company  would  be  liable  for  the  want  of 
ordinary  care.  The  principle  may  be  illustrated  thus :  if  the  engineer 
saw  the  adult  In  time  to  stop  his  train,  but  the  train  being  in  full  view 
and  nothing  to  indicate  the  want  of  consciousness  of  its  approach,  he 
would  not  be  bound  to  stop  his  train.  *  *  *  But  Instead  of  the  adult 
if  it  were  a  little  child  upon  the  track,  it  would  be  the  duty  of  the  engi- 
neer to  stop  his  train  upon  seeing  it.    The  change  of  circumstances 
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For  other  authorities  in  which  the  fluty  to  an  infant  ia  discussed,  Me : 
Alabama.— Pratt  Coal  A  Iron  K.  Co.  v.  Brawley,  S3  Ala.  371, 3  So.  5S5 ; 
Alabama,  G.  S.  R.  Co.  v.  Dobba,  101  Ala.  219, 12  So.  770. 

Arkansas.— St.  Louis  A  I.  M.  R.  Co.  v.  Freeman,  36  Ark.  41. 
Iowa.— Waltera  v.   Chesapeake,  etc,  R.  Co.,  41  Iowa  71;  Master  », 
Chicago,  R.  I.  *  P.  R.  Co.,  68  Iowa  602,  27  N.  W.  776 ;  Payne  v.  Hunrct- 
ton  A  S.  R.  Co.,  70  Iowa  584,  31  N.  W.  886. 

Massachusetts.— Johnson  v.  B.  A  M.  R.  Co.,  125  Maxa.75;  O'Connerl. 
Boston  A  L.  R.  Co.,  135  Mass.  152. 
Michigan.— Lake  Shore,  etc.,  R.  Co.  v.  Millard,  25  Mich.  279. 
Mississippi— Mobile  40.  R.  Co.  v.  Watly,  69  Miss.  145,  13  So.  825. 
Missouri.— Duffy  v.  Missouri  Fac.  R.  Co.,  19  Mo.  App.  330;  Harlan  b. 
Railroad  Co.,  64  Mo.  480,  65  Mo.  22;  Maher  v.  Railroad  Co.,  84  Ho.  267. 
New  ror*.— Bueger  v.  Albany,  etc,  K.  Co.,  42  N.  Y.  459;  Castellan. 
Syracuse,  B.  A  N.  Y.  R.  Co.,  69  Barb.  92. 

North  Carolina.— Bottoms  t>.  Seaboard  A  R.  R.  Co.  (N.  Car.),  25  I.. 
R.  A.  784. 

Pennsylvania.— Moore  v.  Pennsylvania,  etc.,  R.  Co.,  99  Pa.  St.  301,  4 
Am.  A  Eng.  R.  Cas.  569 ;  P.  &  P.  R.  Co.  v.  Hummel,  44  Pa.  St.  375. 
Texas.— Texas,  etc.,  R.  Co.  v.  O'Dounell,  56  Tex.  27. 
Washington.—  Roth  v.  Union  Depot  Co.,  13  Wash.  525,  31  L.  H.  A.  855. 
[/**/«*  Stales.— Ex  parte  Stell,  4  Hughes  C.  C.  157,  22  Fed,  Cas.  No. 
13,358. 

Case*  Illustrating  When  Proper  Care  Is  Used. 
Boy  Sean  on  Elevated  Track— Train  Started  without  Warning. 

It  is  negligence  to  start  an  engine  on  an  elevated  track  after  the 
engineer  sees  a  boy  on  the  track  without  looking  to  see  If  he  had  gotten 
out  of  the  way  and  without  giving  warning,  where  the  engine  covered 
all  but  twelve  inches  of  the  track  way.  Corporeal  v.  New  York  EL  R. 
Co.,  19  Hun  368. 
Child  Seen  on  Incline— Whistle  Blown— No  Effort  to  Stop. 

In  Singleton  v.  Eastern  Counties  R.  Co.,  7  C.  B.  N.  S.  287,  it  was  held 
that  the  fact  that  a  child  three  and  one-half  years  old  waa  injured  by  a 
train  coming  upon  an  incline,  and  the  engineer  aaw  the  dangerous  posi- 
tion of  it  and  other  children  but  made  no  attempt  to  atop  the  engine,  con- 
tenting himself  with  whistling,  does  not  constitute  negligence,  there 
being  nothing  to  show  how  the  children  got  on  the  railroad. 
Train  Started  within  Forty  Yards  of  Boy  on  Track,  Who  Was  Seen. 

And  in  Richmond  A  D.  R.  Co.  v.  Didzoneit,  1  App.  D.  C.  482,  it  was 
held  that  although  it  may  be  negligence  on  the  part  of  the  engineer  not 
to  know  the  danger  to  start  a  train  40  yards  from  where  a  boy  16  years 
old  is  seen  sitting  on  the  platform  18  inches  front  the  track,  which  might 
have  been  known  by  the  exercise  of  due  care,  it  will  not  be  the  same  a* 
recklessness,  which  ia  necessary  to  impose  liability  in  the  case. 
Boy  Fell  from  Step  of  Outgoing  Train— Engineer  of  Train    Going  in 

aiposite  Direction  Thought  That  He  Lay  Clear  of  Train— Boy 
oved  and  Was  Injured. 
Plaintiff's  intestate,  a  boy  of  15  got  on  the  step  of  an  outgoing  train 
and  after  riding  some  distance  either  fell  off  or  jumped  off  and  lay  in 
the  space  between  the  two  tracks.  The  engineer  on  the  train  going  in 
the  opposite  direction  thinking  he  lay  clear  of  the  train  made  no  effort  to 
stop ;  but  after  the  engine  and  some  of  the  cars  had  passed,  the  boy 
moved  so  that  the  wheel  of  the  last  car  ran  over  him.  It  waa  held  that 
the  engineer  was  not  negligent  in  failing  to  stop  when  he  first  saw  the 
boy  and  the  company  could  not  be  held  liable  unless  the  engineer 
intentionally,  wantonly  or  recklessly  ran  over  him.  McEenna  v.  New 
York,  C.  4  H.  R.  R.  Co.,  8  Daly  (N.  Y.)  304. 
Infant  Two  Years  of  Age  Run  Over— View  Unobstructed. 

InFrick  v.  St.  Louis,  etc.,  R.Co.,7SMo.  595,  8  Am.  ft  Eng.  R.   Cas. 
280,  plaintiff,  an  infant  of  little  more  than  two  years  of  age  waa  run 
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over  and  injured  by  a  gravel  train  in  the  city  of  St.  Louis.  The  evidence 
was  conflicting'  a*  to  the  length  of  time  she  was  on  the  track  before  the 
injury  ;  bnt  the  track  was  level ;  the  view  between  the  streets  was  unob- 
structed; the  road  was  unfenced;  there  were  dwellings  on  either  side ; 
there  was  a  pathway  leading  across  the  track,  and  the  train  was 
approaching  a  crossing.  The  court  held  that  if  the  servants  of  the 
defendant  saw,  or  by  the  exercise  of  ordinary  care  under  the  cir- 
enmstauces  stated,  could  have  seen  the  plaintiff,  in  time  to  have 
avoided  injuring  her,  and  failed  to  do  so,  the  defendant  was  liable,  and 
whether  the  servants  of  defendant  were  about  the  time  of  the  injury 
using  such  care  was  a  question  of  fact  for  the  jury. 

Boy  Asleep  upon  Track— Mistaken  for  a  Bunch  of  Weeds— Realization 
That  It  Was  a  Child  Too  Late  to  Avoid  Injury. 

In  Meeks  v.  So.  Pac.  R.  Co.,  56  Cal.  513,  8  Am.  A  Eng.  R.  Cas.,  314, 
plaintiff,  an  infant  between  six  and  seven  years  of  age  resided  with  his 
parent*  near  the  railroad  of  the  defendant,  and  but  a  short  distance 
from  where  a  public  highway  crossed  the  railroad  track.  Shortly  before 
the  accident,  plaintiff  while  following  another  boy  about  nine  years  old 
who  had  been  sent  on  an  errand  across  the  track,  became  dizzy  upon 
reaching  the  track  and  fell  down  on  it  about  fifteen  feet  from  where  it 
was  crossed  by  a  highway.  He  remained  there  in  that  condition  or 
asleep  until,  shortly  afterwards,  a  construction  train  of  the  defendant 
came  along  on  an  up  grade,  at  the  rate  of  about  eight  miles  an  hour 
and  crushed. one  of  his  feet  and  otherwise  seriously  injured  him. 
Plaintiff  was  not  permitted  by  his  parents  to  play  on  the  track  and  had 
been  punished  by  his  mother  for  doing  so.  The  conductor  was  on  the 
engine  at  the  time  of  the  accident,  and  saw  the  plaintiff  at  the  distance 
of  four  hundred  or  five  hundred  feet  ahead,  but  supposed  be  was  a 
bunch  of  weeds  or  loaves,  or  other  insignificant  object,  until  within  one 
hundred  and  fifty  feet  of  the  plaintiff,  he  discovered  he  was  a  child,  and 
then  called  out  to  the  engineer,  "Murder. ' '  The  latter  up  to  that  time  had 
made  no  demonstration  that  anything  was  on  the  track,  and  the  whistle 
was  neither  blown  nor  the  bell  rung,  although  the  plaintiff  lay  within  a 
few  feet  of  where  the  public  highway  crossed  the  track.  It  was  held  that 
the  evidence  justified  the  finding  of  negligence  on  the  part  of  the 
employees  of  the  defendant,  and  that  the  case  did  not  show  such  contribu- 
tory negligence  on  the  part  of  the  plaintiff  or  his  parents  as  to 
preclude  a  recovery  by  him. 

And  in  Keyser  v.  Chicago,  etc.,  G.  T.  K.  Co.  (Mich.),  19  Am.  &  Eng. 
R.  Cas.  91,  a  child  two  and  one-half  years  of  age  strayed  upon  a  railroad 
track,  and  while  lying  down  thereon,  was  mistaken  for  a  log  of  wood 
by  the  engineer  and  fireman  when  the  train  was  three  thousand  yards 
distant  and  could  readily  be  stopped.  It  was  held  that  it  was  their  duty 
to  slacken  the  speed  of  the  train,  and  avoid  injuring  the  child,  and  if 
they  failed  to  do  so,  the  company  was  liable  for  any  injury  inflicted. 

In  line  with  these  cases,  it  appeared  in  East  Tenn.  ft  G.  R.  Co.  v.  St. 
John,  5  Sneed  (Tenn.)  524,  that  plaintiff's  slave,  a  lad  eight  years  of 
age,  was  asleep  on  defendant's  track,  and  might  have  been  seen  from 
the  locomotive  one  quarter  of  a  mile  as  it  approached  him ;  but  upon 
the  supposition  that  the  object  in  the  road  was  the  coat  of  one  of  the 
laborers,  no  signal  was  given,  and  no  effort  was  made  to  slacken  the 
speed  of  the  cars,  whereby  the  child  was  overrun  and  killed.  The  com. 
pany  was  held  liable  for  the  value  of  the  slave. 

In  another  case,  a  boy  twelve  years  old,  was  sent  by  his  parents  to 
mind  cows  in  a  field  along  the  railway.  He  went  to  sleep  and  lay  upon 
the  track,  and  was  run  over  by  a  freight  train  375  yards  long  and 
killed.  The  train  was  running  down  grade  without  steam.  The  boy 
was  lying,  when  struck,  226  yards  from  the  public  crossing  which  was 
892  yards  from  the  curve  from  which  the  boy  was  visible.  The  boy  had 
been  sitting  and  lying  down  asleep  on  the  track  and  had  been  warned. 
When  the  engineer  saw  the  boy  on  the  track,  he  made,  in  vain,  every 
effort  to  stop  the  train  by  reversing  his  engine,  etc.  On  demurrer  to 
evidence,  the  lower  court  decided  for  defendant  company,  and  on  appeal 
the  plaintiff's  evidence  was  held  insufficient.  Rudd  v.  R.  A  D.  R.  Co 
80  Va.546. 
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But  it  is  held  that  though  an  engineer  aeea  one  lying  npon  the  trick 
at  a  distance  before  him,  yet  if  he  honeatly  mistakes  him  for  some 
inanimate  object  until  it  is  too  late  to  avoid  running:  over  him,  the  com- 
pany ia  not  liable  for  the  mistake  and  injury.  Little  Sock  If.  R. 
*  T.  R.  Co.  v.  Uaynea,  28  Am.  &  Eng.  R.  Cas.  572,  47  Ark.  497, 1  S. 
W.  774. 
c-  Deaf  Persona, 

The  rale  that  contributory  negligence  will  not  defeat  a  recovery  for 
personal  injuries  where  defendant'a  negligence  was  gross  and  wilful 
applies  where  a  partially  deaf  person  walking  on  the  track  in  tbe  day- 
time, in  full  view  of  the  englneman  for  400  yards  is  ran  over  by  defend- 
ant's train,  no  signal,  by  whistle,  bell  or  otherwise  having  been  given, 
and  no  effort  made  to  check  speed  until  about  the  time  of  tbe  disaster. 
Central  R.  &  B.  Co.  v.  Denson,  84  Ga.  774,  11  S.  E.  Rep.  1039. 
d.  Insane  Parsons. 

An  idiot,  under  the  influence  of  liquor,  crossed  a  railroad  track  at  an 
usual  place  of  crossing  in  or  near  a  'populous  town,  and  was  struck  and 
injured  by  a  passenger  train  running  at  about  the  usual  speed  of  twenty 
or  twenty-five  miles  an  hour.  Owing  to  standing  cars  upon  another 
railroad,  he  could  not  have  seen  the  train  until  within  six  feet  of 
the  track  he  was  crossing.  It  did  not  appear  how  near  the  train  was  to 
him,  nor  whether  the  engineer  saw  or  could  have  seen  him  in  time  to 
have  stopped.  It  was  held  that  plaintiff  could  not  recover  in  any  view 
of  the  case.  Daily  v.  Richmond  &  D.  R.  Co.,  42  Am.  A  .Eng.  R.  Cas. 
124, 106  N.  Car.  301, 11  8.  E.  Rep.  320  ;  Lake  Shore,  etc,  R.  Co.  v.  Mil- 
ler, 25  Mich.  279. 
a.  Travelers. 

The  servants  of  a  company  in  charge  of  a  moving  train  are  not  bound 
to  stop  the  same  because  a  vehicle  is  seen  slowly  approaching  the  track 
or  standing  a  few  yards  from  it ;  and  should  such  person  suddenly  get 
Upon  the  track  and  be  injured  or  killed  the  fault  will  not  be  that  of  the 
company  or  its  agents,  unless  tbeir  conduct  is  so  grossly  careless  that 
the  exercise  of  proper  and  reasonable  caution,  by  the  party  injured  or 
killed,  could  not  have  protected  him.  Chicago,  R.  I.  &  P.  Co.  v.  Austin, 
69  111.  426. 

And  the  fact  that  the  bell  was  rung  will  not  necessarily  establish  due 
care  on  the  part  of  tbe  company  if  the  jury  are  of  the  opinion  that  the 
circumstances  at  the  time  of  crossing  in  question  required  other  and 
additional  precautions  to  secure  the  safety  of  the  persons  at  the  cross- 
ing.    Finkleatine  v.  New  York  Cent.  &  H.  R.  Co.,  41  Hun  34. 

Arthur  C  .Tones. 


McFarland  v.  Missouri,  K.  &  T.  Ry.  Co. 

(Court  of  Appeals  of  St.  Louis,  Mo.,  April  to,  loot.) 

[68  S.  W.  Rep.  105.] 

Fires  Set   by   Locomotives'— Absolute  Liability— Constitutional ity   of 
Statute.! 

The  statute  imposing  absolute  liability  for  fire  set  out  by  locomotive! 
(Rev.  St.  1899,  §  1111)  is  conceded  to  be  valid. 
Same— Same— Joint  Operation. 

Defendant  owned  and  operated  a  railroad  in  this  state,  but  permitted 

*See  Galveston  H.  &  S.  A.  Ry.  Co.  v.  Hertzig,  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  846,  and  note  at  end  of  case  ;  also,  see  extensive  note  appended 
to  Brennan  Lumber  Co.  v.  Great  Northern  Ry.  Co.,  15  Am.  &  Eng-  K 
Cas.,  K.  S.,  495. 

fSee  Brennan  Lumber  Co.  v.  Great  Northern  Ry.  Co.,  IS  Am.  &  En*. 
R.  Cas.,  N.  S.,  478,  and  note  at  end  of  case ;  see  also,  7  Rap.  A  Mack'i 
Dig.  254,  §  29. 
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n  Missouri  company  to  use  a  portion  of  tbe  road  conjointly  with  defend- 
ant. A  fire  was  met  out  on  plaintiff's  farm  by  a  locomotive  of  the  latter 
company.  Plaintiff  sues  for  the  damages  tinder  the  statute  (Rev.  St. 
1899,  §  1111)  making-  "each  railroad  corporation,  owning  or  operating  a 
railroad  in  this  state,"  responsible  absolutely  in  damages  to  any  one 
whose  property  Is  injured  by  fire  communicated  by  locomotives  in  use 
upon  a  railroad.  "  owned  or  operated  by  such  railroad  corporation."  It 
was  held  that  defendant  was  liable. 
Same — Same — Same. 

The  act  imposing  absolute  liability  for  fires  Bet  out  by  locomotives 
(Rev.  St.  1899,  §1111)  of  a  railroad  company  owning  and  operating:  a  road 
is  not  limited  by  the  law  (Id.  §  1060)  which  gives  authority  to  make 
running  arrangements  for  joint  use  of  a  railroad,  and  makes  a  domestic 
proprietor  liable  if  it  allows  a  foreign  corporation  to  use  its  road,  or  part 
thereof.  Those  acts  do  not  alter  the  liability  for  fire  of  a  company 
owning  and  operating  a  railroad. 
Construction  of  Statutes. 

Statutory  terms  are  to  be  interpreted  according  to  their  natural  and 
ordinary  meaning,  and  in  such  a  manner  as  to  harmonize,  if  possible, 
with  other  parts  of  the  written  law. 
Same. 

The  maxim,  "  Expressio  unins  est  ezclusio  alterius,"  should  be  ap- 
plied only  where  it  appears  to  point  to  the  legislative  intent. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Monroe  county ;  David  H.  Eby, 
Judge. 

Action  by  Easton  McFarland  against  the  Missouri,  Kansas 
&  Texas  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant. 

R.  B.  Bristow,  for  respondent. 

BARCLAY,  J.  This  action  is  brought  to  recover  for  dam- 
ages caused  by  fire  charged  to  have  been  communicated  to 
plaintiff's  farm  property  by  a  locomotive  engine  in  use  upon 
the  railroad  owned  by  defendant.  The  petition  sets  forth  the 
particulars  of  the  injury  to  plaintiff's  property,  in  the  destruc- 
tion of  ;o  tons  of  hay,  some  rails,  posts,  and  meadow  sod. 
It  alleged  the  cause  to  be  fire  permitted  to  escape  in  October, 
1899,  from  a  locomotive  engine  in  use  upon  the  railroad  owned 
and  operated  by  defendant  between  the  cities  of  Hannibal 
and  Moberly,  Mo.  The  defense  is,  in  substance,  that  the  fire 
which  did  the  damage  was  set  out  by  sparks  from  one  of  the 
engines  of  a  Missouri  corporation  (the  Wabash  Railroad  Com- 
pany) which  then  operated  engines  and  trains  over  that  part 
of  defendant's  railroad  above  described  by  virtue  of  a  contract 
in  the  nature  of  a  lease  between  defendant  and  the  Wabash 
Company.  Said  contract  was  in  force  at  tbe  time  of  the  fire. 
It  provided  for  the  concurrent  use  of  the  railroad  between 
Moberly  and  Hannibal  by  the  two  companies.  Each  com- 
pany, however,  had  sole  control  of  its  own  engines,  trains, 
and  train  employees,  except  that  the  movements  of  trains 
and  of  other  rolling  stock  were  directed  by  one  train  dis- 
patcher, to  avoid  collisions.  The  trial  court  sustained  a  gen- 
eral demurrer  to  the  answer.     Defendant  declined  to  plead 

2  R  R  R— 42 
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farther.  On  a  hearing  of  the  facts  stated  in  the  petition,  of 
which  we  have  given  merely  the  outline,  there  was  a  judg- 
ment for  plaintiff  for  $387. 50.  We  have  omitted  many  of  the 
particulars  of  the  pleadings  concerning  which  no  controversy 
is  raised.  The  vital  issue  is  whether  the  fact  that  the  fire 
originated  from  a  Wabash  engine  constitutes  a  defense  to  the 
action.  It  is  granted  that  defendant  owned  the  railroad  where 
the  engine  ran,  and  near  which  the  fire  occurred,  and  that 
defendant  operated  the  railroad  there  conjointly  with  the 
Wabash  Company.  These  facts,  it  is  claimed,  avoid  the  lia- 
bility which  otherwise  would  clearly  rest  npon  defendant 

1.  The  action  is  founded  on  section  im,  Rev.  St  1899. 
No  constitutional  question  touching  the  validity  of  that  stat- 
ute was  mooted  in  the  trial  court.  It  is  accepted  as  valid,  in 
view  of  the  decisions  on  that  subject.  Mathews  v.  Railway 
Co.,  121  Mo.  298,  24  S.  W.  591,  25  L.  R.  A.  161;  Campbell  v. 
Railway  Co.,  121  Mo.  340,  25  S.  W.  936,  2;  L.R.A.  175, 
42  Am.  St.  Rep.  530;  Railroad  Co.  v.  Mathews,  165  U.  S.  t, 
17  Sup.  Ct.  243, 41  L.  Ed.  611 ;  Adams  v.  Railway  Co.,  138  Mo. 
242,  28  S.  W.  496.  29  S.  W.  836. 

2.  The  chief  point  involve.  1  in  this  appeal  is  whether  defend- 
ant is  liable  under  the  statute  cited,  assuming  that  the  fire  was 
communicated  to  plaintiff's  property  by  the  Wabash  engine, 
operated  exclusively  by  the  Wabash  Railroad  Company.  We 
hold  that  it  is.  The  language  of  a  statute  is  to  be  interpreted 
according  to  the  natural  and  ordinary  meaning  of  its  terms. 
The  learned  counsel  for  defendant  has  submitted  a  most 
ingenious  and  scholarly  argument,  designed  to  show  that  the 
true  intent  of  the  enactment  requires  the  courts  to  place  the 
burden  of  liability  on  the  company  whose  engine  actually 
gives  forth  the  sparks,  and  to  exonerate  the  company  which 
merely  owns  the  railroad  and  operates  it,  without  contributing 
to  the  damage  complained  of.  We  have  not  been  convinced 
by  the  argument.  The  statute,  we  consider,  was  designed  to 
hold  the  defendant  liable  for  such  a  fire  as  that  here  in  ques- 
tion. The  fact  that  defendant  made  the  contract  by  which 
the  Wabash  Company  acquired  the  right  to  operate  the  same 
piece  of  railroad  property  under  the  authority  of  section  1060, 
Rev.  St.  1899,  did  not  have  the  effect  to  change  the  rela- 
tion of  the  defendant  to  that  property,  as  the  owner  thereof, 
within  the  meaning  of  section  1 1 1 1.  The  statute  under  review 
(we  mean,  of  course,  section  mi)  is  undoubtedly  to  be  read 
with  such  an  interpretation  as  will  keep  it  in  harmony  with 
section  1060,  according  to  the  general  canon  of  construction, 
which  ordains  that  courts  shall,  if  possible,  sustain  all  parts 
of  the  written  law,  where  that  may  be  done  without  violence 
to  any  one  part  thereof.  But  a  statutory  authority  to  permit 
another  company  to  use  part  of  a  railway  in  common  with  the 
owner  does  not  imply  an  intent  to  relieve  the  owner  of  the 
responsibility  arising  from  ownership  by  the  terms  of  section 
iiii.     If  any  such  purpose  bad  been  contemplated,  we  do  not 
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doubt  that  it  would  have  been  expressed  in  very  different  lan- 
guage from  that  found  in  those  two  sections.  Section  1060 
does,  indeed,  provide  that  a  home  corporation  entering  into 
"any  running  arrangement"  (snch  as  the  contract  in  view 
here)  with  a  foreign  company  shall  remain  liable,  as  if  it 
operated  the  railroad  itself;  and  it  further  provides  that  a 
foreign  corporation,  running  its  engines  upon  a  railroad  in 
this  state  under  such  a  contract,  shall  likewise  be  held  liable 
for  the  violation  of  any  of  the  laws  of  this  state,  and  may  sue 
and  be  sued  "for  the  same  causes  and  in  the  same  manner  as 
a  corporation  of  this  state  might  sue  or  be  sued  if  operating 
its  own  road' ' ;  but  those  features  of  the  statute  seem  intended, 
rather,  to  dispel  the  possibility  of  doubt  as  to  the  continuance 
of  liability  of  the  owner  and  of  the  foreign  user  of  a  railroad, 
in  such  circumstances,  than  to  suggest  any  exemption  of  the 
domestic  corporation  from  the  obligations  imposed  by  section 
nil.  The  last  lines  we  quoted  above  from  section  1060 
contain  a  decided  intimation  that  a  domestic  company,  "if 
operating  its  own  road,"  is  still  subject  to  those  liabilities. 
The  defendant  comes  within  that  language.  It  operates  its 
own  railroad,  and  is  the  owner  thereof.  We  see  nothing  in 
section  looo  to  indicate  that  it  is  relieved  of  any  statutory 
liability  as  owner  on  the  ground  that  the  Wabash  Company 
is  a  domestic,  not  a  foreign,  corporation.  Learned  counsel 
for  defendant  contends  that  the  true  meaning  of  section  mi, 
read  in  connection  with  section  1060  should  be  as  follows 
(the  italics  are  in  the  original):  "Each  railroad  corporation 
owning  a  railroad  in  this  state  shall  be  responsible  in  damages 
to  every  person  and  corporation  whose  property  may  be 
injured  or  destroyed  by  fire  communicated  directly  or  indi- 
rectly by  locomotive  engines  in  use  upon  the  railroad  owned 
by  the  said  railroad  corporation;  and  each  railroad  corpora- 
tion operating  a  railroad  in  this  state  shall  be  responsible 
in  damages  to  every  person  and  corporation  whose  property 
may  be  injured  or  destroyed  by  fire  communicated  directly 
or  indirectly  by  locomotive  engines  in  use  upon  the  railroad 
operated  by  such  railroad  corporation. ' '  If  that  is  accepted  as 
a  correct  interpretation,  we  believe  the  defendant  would  still 
be  liable,  as  owner  of  the  railroad.  Ownership  and  operation 
of  the  railroad  surely  impose  the  statutory  liability  for  fire  on 
the  company  which  owns  and  operates.  The  provisions  of 
section  1060  do  not  change  that  liability.  The  maxim  which 
declares  that  the  expression  of  one  thing  is  the  exclusion  of 
others  not  expressed  should  be  applied  only  where  it  appears 
to  point  to  the  legislative  intent.  The  maxim  is  useful  as 
an  aid  to  discover  that  intent,  bat  it  should  never  override  a 
different  purpose,  plainly  indicated.  The  terms  of  section 
1060  were  rather  intended  to  enlarge,  than  to  restrict,  the  lia- 
bilities imposed  by  section  nil.  The  latter  section  is  very 
definite.  It  reads  as  follows:  "Each  railroad  corporation 
owning  or  operating  a  railroad  in  this  state  shall  be  responsi- 
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ble  in  damages  to  every  person  and  corporation  whose  prop- 
erty may  be  injured  or  destroyed  by  fire  communicated  directly 
or  indirectly  by  locomotive  engines  in  use  upon  the  railroad 
owned  or  operated  by  such  railroad  corporation,  and  each 
such  railroad  corporation  shall  have  an  insurable  interest  in 
the  property  upon  the  route  of  the  railroad  owned  or  operated 
by  it,  and  may  procure  insurance  thereon  in  its  own  behalf  for 
its  protection  against  such  damages." 

On  the  facts  before  us,  and  the  law  as  quoted,  we  consider 
that,  as  owner  and  operator  of  the  railroad,  defendant  it  lia- 
ble is  this  action,  and  that  the  trial  court  was  correct  in  its 
rulings.     The  judgment  is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


Davidson  v.  Texas  fit  N.  O.  R.  Co. 
(Court  of  Civil  Appeals  of  Texas,  April  is,  ioo>.) 
[67  8.  W.  Rep.  1093.] 
Eminent  Domain  Proceedings— I siues— Collateral  Attack.* 

When  a  railroad  company  has  obtained  possession  of  real  estate, 
which  it  is  seeking-  to  condemn,  before  the  termination  of  the  condem- 
nation proceeding's,  the  objections  that  the  company  cannot  change  it* 
route  to  include  the  lands  without  the  consent  of  the  railroad  commit- 
aion,  and  that  the  commissioners  condemning  the  land  erred  in  not 
apportioning'  the  damages  awarded  between  the  landowner  and  other 
claimants  who  were  parties  to  the  condemnation  suit,  cannot  be  raised 
by  a  collateral  attack  in  a  suit  to  recover  possession  of  the  land,  as  such 
questions  are  involved  in  the  condemnation  proceeding,  and  the  judg- 
ment therein  is  conclusive,  and  is  only  subject  to  direct  attack. 
Same — Parties. 

All  persons  claiming  an  interest  in  land  sought  to  be  condemned  by 
a  railroad  company  may  be  made  defendants  in  the  condemnation  pro- 
ceedings. 
Same— Validity. 

A  condemnation  of  land  by  a  railroad  la  not  rendered  invalid  by  a 
failure  of  the  commissioners  appointed  by  the  county  court  to  apportion 
the  damages  between  claimants  of  the  land,  who  are  parties  defendant, 
where  the  title  to  the  land  cannot  be  determined  in  the  county  court 

A  trial  of  proceedings  by  a  railroad  to  condemn  land  is  governed  by 
the  ordinary  rules  of  law  governing  the  trial  of  causes,  though  the  tri- 
bunal having-  jurisdiction  of  such  proceedings  is  special. 
Sam  e — Val  i  d  i  ty — C  o  m  pe  n  satio  n . 

The  fact  that  the  compensation  adjudged  against  a  railroad  in  pro- 
ceedings to  condemn  real  estate,  in  which  several  claimants  are  parties, 
Is  deposited  in  court,  and  possession  of  the  land  taken  by  the  company 
without  determining  the  right  of  the  respective  claimants,  does  not 
render  the  condemnation  invalid,  as  being-  a  taking  without  compensa- 


*See  this  subject  discussed  in  4  Rap.  ft  Mack's  Dig.  767-71. 

fPayment  as  a  prerequisite,  see  Stoltx  v.  Milwaukee,  etc,  R.  Co., 
IS  Am.  ft  Eng.  R.  Cas.,  N.  S.,  820,  and  note  at  end  of  case.  See  also, 
4  Rap.  ft  Mack's  Dig.  5S6  et  seq.,  and  notes  and  abstracts ;  1  Am.  4 
Eng.  R.  Cas.,  N.  S.,  61  et  seq. ;  also,  notes,  17  Am.  ft  Bog.  R.  Cas.  25 ; 
20  Am.  ft  Eng.  R.  Cas.  37. 
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sought  to  be  condemned,  before  tbe  payment  of  the  damages  awarded, 
by  the  deposit  of  money  and  the  filing1  of  bonds,  is  not  in  violation  of 
Const,  art.  1,  %  17,  providing-  that  no  property  shall  be  taken  for  public 
use  without  adequate  compensation  being  made,  and  that  such  compen- 
sation, when  the  property  is  not  taken  by  the  state,  shall  be  first  paid 
or  secured  by  deposit  of  money. 

Appeal  from  district  court,  Nacogdoches  county;  Tom  C 
Davis,  Judge. 

Suit  by  John  P.  Davidson  against  the  Texas  &  New  Orleans 
Railroad  Company  to  recover  real  estate.  From  a  judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 

Ingraham,  Ratcliff  &  Huston,  for  appellant. 

Baker,  Botts,  Baker  &  Lovett  and  Watts,  Chester  &  Ellison, 
for  appellee. 

GILL,  J.  Tbe  appellant,  John  P.  Davidson,  brought  this 
suit  against  the  Texas  &  New  Orleans  Railroad  Company,  a 
railway  corporation  duly  incorporated  under  the  general  laws 
of  the  state  of  Texas,  to  recover  possession  of  certain  land 
described  in  the  petition,  and  for  the  damages,  actual  and 
exemplary,  alleged  to  have  resulted  from  its  wrongful  appro- 
priation by  the  railroad  company.  The  court  sustained  gen- 
eral and  special  demurrers  urged  by  defendant  against  the 
petition,  and,  the  plaintiff  refusing  to  amend,  the  action  was 
dismissed.  From  the  judgment  of  dismissal  the  plaintiff 
prosecutes  this  appeal. 

The  pleadings  of  plaintiff  are  lengthy,  and  a  brief  state- 
ment of  their  substance  will  answer  the  necessities  of  this 
opinion.  The  plaintiff  alleged:  (i)  That  he  was  the  owner 
of  certain  land  situated  in  the  town  of  Nacogdoches;  that  it 
was  of  the  value  of  about  $3,000,  and  its  annual  rental  value 
was  $300.  (2)  That  the  land  sued  for  comprised  four  tracts, 
— the  tracts  adjoining  each  other;  the  first  two  being  described 
in  Exhibit  A,  attached  to  the  petition,  and  the  second  two 
being  described  in  Exhibit  B.  (3)  That  on  the  28th  of 
March,  1901,  the  railroad  company  filed  with  the  county  judge 
of  Nacogdoches  county  its  petition  to  condemn  the  two  tracts 
described  in  Exhibit  A,  and  on  the  date  named  the  county 
judge  appointed  and  swore  three  commissioners,  as  required 
by  law.  In  this  proceeding  tbe  appellant  and  R.  H.  Lee,  his 
tenant,  were  made  defendants.  (4)  On  the  same  day  like 
proceedings  were  instituted  against  the  two  tracts  described 
in  Exhibit  B,  and  appellant,  his  tenant,  Lee,  Geo.  F. 
Ingraham,  and  E.  A.  Blount  were  made  defendants,  as  owners 
or  claimants  thereof.  (5)  That  Geo.  F.  Ingraham  claims  no 
interest  in  the  lands,  and  so  testified  before  the  commis- 
sioners, but  that  E.  A.  Blount  has  brought  suit  against  appel- 
lant for  the  lands  described  in  Exhibit  B,  though  appellant  is 
the  owner,  and  was  in  possession  at  the  date  of  the  institution 
of  the  suit  by  Blount  (6)  That  due  notice  was  had  in  the 
condemnation  proceedings,  and  the  cause  was  tried  before  the 
commissioners  and  decided  on  April  5,  1901.     In  the  pro- 
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ceeding  involving  the  lands  described  in  Exhibit  A,  they 
awarded  damages  in  the  sum  of  $375,  and  for  those  mentioned 
in  Exhibit  B  the  sum  of  $8oo;  and  on  the  following  day  the 
railway  company  deposited  with  the  county  clerk  $750  in  the 
first  case,  and  $1,600  in  the  second  case.  (7)  That  there- 
after, within  the  time  prescribed  by  law,  the  cases  were 
appealed  by  defendant  to  the  county  court,  and  are  there  now 
pending.  (8)  That  in  neither  of  said  causes  is  there  an; 
separate  finding  as  to  the  amount  due  each  defendant;  that 
in  the  first  case  the  money  is  deposited  to  the  joint  order  of 
appellant  and  R.  H.  Lee,  and  in  the  second  case  it  is  deposited 
to  the  joint  order  of  Lee,  Blonnt,  Ingraham,  and  appellant. 
(9)  It  is  averred  that  the  railroad  company,  as  to  the 
deposit  of  money  and  the  execution  of  bonds,  fully  complied 
with  the  act  of  1899,  amending  article  4471  of  the  Revised 
Statutes  of  1895,  and  thereupon  took  possession  of  the  lands. 
The  amending  act  of  1899  is  set  out  in  full  in  the  petition,  and 
assailed  as  unconstitutional  in  so  far  as  it  authorizes  railway 
companies  in  condemnation  proceedings  to  take  possession 
of  the  premises  sought  to  be  condemned,  and  proceed  with 
the  construction  of  the  road,  prior  to  the  final  determination 
of  the  litigation.  It  is  averred  to  be  in  conflict  with  section 
17  of  article  1  of  the  constitution  of  this  state,  (to)  That  the 
railroad  company  acquired  no  rights  under  the  condemnation 
proceedings,  because  other  parties  were  made  defendants 
in  connection  with  appellant,  when  he  alone  was  the  true 
owner;  that  he  cannot  secure  in  those  proceedings  an  adjudi- 
cation of  the  question  of  ownership  as  between  himself  and 
his  codefendants ;  and  that,  as  the  money  is  deposited  to  the 
order  of  the  defendants  in  those  proceedings,  he  cannot  have 
same  paid  over  to  him,  except  at  the  end  of  another  litigation 
between  himself  and  bis  codefendants.  (11)  That  the  railroad 
company  previous  to  the  institution  of  these  condemnation 
proceedings  had,  through  the  aid  of  the  citizens  of  Nacog- 
doches, by  consent  of  parties  and  by  condemnation  proceed- 
ings, procured  and  established  for  its  proposed  line  a  right  of 
way  through  the  town  over  a  different  course  than  that  now 
proposed;  that  it  partially  graded  and  fenced  same,  and  se- 
lected and  designated  their  depot  grounds;  that  the  route  first 
selected  ran  through  other  property  of  this  appellant;  that 
without  the  consent  of  the  railroad  commission  of  Texas,  the 
company  is  now  changing  its  line  so  that  in  some  places  it  is  300 
feet  from  the  first  route;  and  that  the  condemnation  proceed- 
ings complained  of  are  for  the  purpose  of  securing  to  it  the  sec- 
ond route.  Appellant  prays  for  possession  of  the  property,  for 
injunction  restraining  the  company  from  further  interference 
therewith,  and  for  damages,  actual  and  exemplary.  The 
sufficiency  of  these  allegations  was  questioned  by  general 
demurrer  and  special  exceptions,  and  the  disposition  of  the 
case  has  already  been  stated. 
Appellant  assigns  as  error  the  action  of  the  trial  court  in 
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sustaining  the  general  demurrers  and  each  special  exception; 
the  latter  being  addressed  to  no  defect  in  the  petition  as  to 
form,  and  being  urged  only  as  so  many  reasons  why  the  gen- 
eral demurrer  should  be  sustained.  The  assignments  are 
grouped  and  treated  together  by  appellant,  and  his  four  prop- 
ositions made  thereunder  present  the  grounds  upon  which  be 
hopes  to  secure  a  reversal  of  the  judgment  They  are  as 
follows:  "(i)  The  county  court  had  no  authority  to  try  the 
questions  as  to  which  of  the  defendants,  John  P.  Davidson  or 
E.  A.  Blonnt,  owns  the  land.  (2)  The  act  of  the  legislature 
amending  article  4471  of  the  Revised  Statutes  of  1895  is 
nnconstitntional  and  void  in  so  far  as  it  attempts  to  give  pos- 
session of  the  land  before  the  just  compensation  mentioned 
in  article  I,  §  17,  of  the  constitution  of  the  state,  has  been 
finally  determined  and  settled  by  judicial  decree  ending  the 
litigation  in  the  given  case.  (3)  No  railroad  company  has 
toe  right  to  change  its  line  through  any  city  or  town,  except 
upon  the  written  order  of  the  railroad  commission  of  the  state 
of  Texas.  (4)  No  railroad  company  has  the  right  to  change 
its  line  in  such  a  way  as  to  abandon  any  station  or  depot, 
except  upon  the  written  order  of  the  railroad  commission  of 
the  state." 

The  petition  discloses  that  this  suit  is  a  collateral  attack 
on  the  validity  of  condemnation  proceedings  mentioned 
therein  as  pending  and  undisposed  of.  Hence  it  follows  that 
soch  questions  as  could  be  disposed  of  in  those  proceedings, 
and  which  involve  mere  irregularities,  cannot  be  determined 
on  this  appeal  The  matters  involved  in  appellant's  third 
and  fourth  propositions  are  of  this  nature.  So,  also,  is  the 
complaint  that  the  court  failed  to  apportion  the  sum  adjudged 
between  the  appellant,  bis  lessee,  and  the  other  claimants. 
In  proceedings  instituted  by  railway  companies  for  the  con- 
demnation of  land,  there  can  be  but  two  issues:  First,  the 
right  to  condemn;  second,  the  amount  of  compensation. 
The  judgment  in  such  a  proceeding  would  be  res  ad  judicata 
of  these  issues.  If  the  trial  court,  in  disposing  of  them,  com- 
mitted errors,  appellant  has  his  remedy  by  appeal.  Such 
errors  would  not  render  the  judgment  void,  and,  unless  cor- 
rected by  appeal  or  writ  of  error,  the  judgment  or  pendency 
of  the  proceedings  would  be  a  complete  bar  to  an  action  of 
this  sort,  unless  for  some  other  reason  the  proceedings  were 
open  to  collateral  attack.  These  principles  are  too  well  settled 
to  require  extended  discussion,  or  citation  of  authority  in 
their  support. 

But  under  the  first  proposition  the  validity  of  the  proceed- 
ings is  assailed  on  the  ground  that  the  railway  company,  in- 
stead of  ascertaining  the  true  owner,  and  making  him  alone 
the  defendant,  made  several  alleged  claimants  defendants, 
thus  precipitating  the  appellant  into  litigation,  and  driving 
him  to  another  suit  for  the  determination  of  his  right  to  the 
(and,  and  that  the  deposit  in  satisfaction  of  the  award,  and 
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to  secure  the  right  of  immediate  possession,  was  not  made  to 
the  order  of  this  appellant,  bat  to  the  joint  order  of  the  defend- 
ants. Appellant  also  complains  that,  the  county  court  having 
no  jurisdiction  to  settle  the  question  of  ownership  of  land,  he 
most  go  into  the  district  court  to  vindicate  his  rights,  and 
therefore  his  property  has  been  taken  without  compensation 
first  made  or  deposited  for  his  benefit.  We  understand  from 
the  averments  that  the  deposit  was  made  in  compliance  with 
the  statute,  and  subject  to  the  order  of  the  court,  for  the 
benefit  of  the  actual  owner,  when  ascertained.  It  should  be 
borne  in  mind  that  the  only  purpose  of  the  proceeding,  so  far 
as  the  railroad  company  is  concerned,  is  to  secure  by  con- 
demnation an  easement  for  right  of  way  over  the  land  sought 
to  be  appropriated.  If  an  agreement  cannot  be  bad  with 
the  owner,  this  can  be  accomplished  only  by  a  strict  com- 
pliance with  the  provision  of  the  statutes  regulating  the  pro- 
ceedings. With  the  question  of  title  the  plaintiff  in  the  case 
has  nothing  to  do,  for  by  the  institution  of  the  suit  it  is  con- 
ceded that  the  title  is  not  in  the  company,  but  in  the  owner 
or  owners  made  defendants,  as  their  interests  may  be  dis- 
closed as  between  themselves.  Galveston,  H.  &  S.  A.  R. 
Co.  v.  Mod  Creek,  I.  A.  &  M.  Co.,  i  White  &  W.  Civ.  Cas. 
Ct.  App.  §  393,  and  authorities  cited.  In  one  sense,  the  com- 
pany must  designate  the  owner  at  its  peril,  but  not  in  the 
sense  contended  for  by  appellant.  That  is  to  say,  all  persons 
must  be  made  parties  defendant  whose  interests  it  is  nec- 
essary to  preclude  by  the  judgment.  Else,  if  the  company 
failed  to  make  the  true  owner  a  party,  it  might  be  com- 
pelled, at  the  suit  of  the  true  owner,  again  to  make  compen- 
sation for  the  damage  done.  For  this  reason  the  company 
may  join  as  defendants  all  claimants  to  the  property  sought 
to  be  condemned,  not  for  the  purpose  of  determining  the  ques- 
tion of  title  arising  among  themselves  (for  that  question  must 
necessarily  arise  sooner  or  later,  independent  of  the  act  of  the 
railway  company),  but  in  order  to  give  all  claimants  of  an 
interest  in  the  property  an  opportunity  to  be  heard  on  the 
issues  of  the  right  to  condemn,  and  the  amount  of  damages  to 
be  awarded.  Railroad  Co.  v.  Mahoney,  29  Cal.  112;  Lewis, 
Em.  Dom.  §616;  Commissioners  v.  Lahore,  37  Kan.  480,  15 
Pac.  577;  Railroad  Co.  v.  Stroud,  45  Ark.  279;  Haswell  v. 
Railroad  Co.,  23  Vt.  228.  This  was  the  practice  in  Railroad 
Co.  v.  Jackman  (Dak.)  50 N.  W.  123,  and  Grady  v.  Investment 
Co.  (Wis.)  67  N.  W.  34.  While  the  tribunal  upon  which  is 
imposed  by  law  jurisdiction  to  determine  proceedings  of  this 
nature  is  special,  the  trial  is  governed  by  the  ordinary  rules 
of  law  controlling  the  trial  of  causes.  In  many  states,  the 
right  to  make  opposing  claimants  parties  is  conferred  by 
statute.  But  it  seems  to  us  this  right  exists  in  the  absence  of 
special  provision,  and  is  a  necessary  incident  to  the  right  to 
condemn,  for  it  would  be  idle  to  confer  the  power  to  condemn, 
and  at  the  same  time  so  restrict  the  rights  as  to  deny  to  the  rail- 
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way  company  a  judgment  which  would  protect  its  possession, 
and  protect  it  against  a  doable  recovery;  and  oar  statutes 
governing  the  proceeding  when  the  object  to  be  accomplished 
is  considered  are  fairly  susceptible  of  the  construction  we  have 
placed  upon  them.  If  the  rale  were  otherwise,  the  construc- 
tion of  vast  enterprises  in  which  the  public  have  an  interest 
might  be  indefinitely  arrested.  Situations  would  arise  in 
which  the  company  could  not  move  in  condemnation  until 
opposing  claimants  were  pleased  to  put  their  claims  to  the 
test  by  litigation  between  themselves.  The  soundness  of  and 
necessity  for  this  rale  seems  to  have  been  incidentally  recog- 
nized by  our  legislature,  for,  among  other  provisions  govern- 
ing condemnation  proceedings,  a  railway  company  is 
authorized  to  proceed  against  unknown  owners,  nonresident 
owners,  and  legal  representatives  of  the  estates  of  decedents. 
Rev.  St.  arts.  4454,  445$.  If  the  owners  are  unknown,  the 
extent  of  their  interests  mast  also  be  unknown ;  and,  when 
afterwards  they  appear  to  claim  the  funds,  their  respective 
interests  mast  be  determined  in  some  tribunal  of  competent 

J'urisdiction.  Where  the  heirs  of  a  decedent  are  the  only 
egal  representatives,  questions  as  to  the  extent  of  their 
respective  interests  must  necessarily  arise.  It  is  apparent 
that  the  purpose  of  the  legislature  was  to  allow  the  company 
to  proceed  without  reference  to  these  conflicting  claims. 
While  there  is  a  vast  amount  of  judicial  decision  upon  the 
questions  arising  out  of  proceedings  to  condemn,  and  while 
those  upon  the  right  of  the  plaintiff  in  condemnation  to  take 
possession  on  deposit  of  money  into  court  before  final  determi- 
nation are  in  hopeless  conflict  and  confusion,  they  are  in 
practical  accord  upon  the  question  under  discussion.  It  is 
unnecessary  for  us  to  concern  ourselves  with  the  question  of 
the  power  of  the  county  court  to  determine  conflicting  claims 
depending  upon  the  question  of  title.  If  that  court  has  not 
such  power,  the  matter  can  be  determined  in  the  district  court 
by  a  proceeding  properly  instituted,  and  by  an  appropriate 
writ  the  fund  deposited  can  be  held  in  the  registry  of  the  conrt 
until  the  true  owners  are  judicially  ascertained,  and  the 
extent  of  the  various  interests  adjusted.  The  fact  that  the 
payment  of  the  fund  to  the  true  owner  may  be  thus  delayed 
does  not  affect  the  question  of  compensation  before  taking, 
for  the  taking,  after  all,  is  against  the  true  owners  or  parties 
in  interest.  The  fact  that  the  fund  becomes  involved  in  lit- 
igation is  not  the  fault  of  the  railway  company.  It  has  dis- 
charged the  burden  imposed  by  law  when  it  establishes  its 
right  to  condemn,  gives  the  true  owner  an  opportunity  to  be 
heard  on  that  issue  and  the  issue  as  to  the  amount  of  com- 
pensation, and  complies  with  the  law  governing  the  deposit 
of  funds  in  court.  The  owner  has  no  right  to  complain  that 
rival  claimants  are  made  parties.  The  company  pays  the 
costs,  and  if,  in  order  to  render  the  judgment  conclusive,  it 
sees  fit  to  give  them  the  right  to  be  heard,  it  should  be  per- 
mitted to  do  10. 
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The  question  remaining  for  our  consideration  is  contained 
in  appellant's  second  proposition  set  oat  above,  and  invoke* 
the  constitutionality  of  the  act  of  1899,  supra.  Prior  to  the 
passage  of  that  act,  our  statute  expressly  forbade  the  com- 
pany to  enter  upon  and  appropriate  the  land  condemned, 
without  first  having  paid  whatever  amount  of  damages  and 
costs  may  have  been  awarded  or  adjudged  against  it  Rev. 
St  art  4471.  In  construing  this  statute,  the  court,  iu  Crarr 
v.  Dock  Co.  (Tex.  Civ.  App.)  45  S.  W.  844,  held  that  the 
privilege  of  possession  could  be  exercised  only  upon  the  final 
determination  of  the  proceedings  in  condemnation,  and  pay- 
ment or  deposit  of  the  amount  finally  awarded,  and  that  such 
a  deposit  pending  appeal  would  not  secure  the  right  of  pos- 
session. In  response  to  this  and  other  like  decisions,  the  act 
of  1899  was  passed,  empowering  a  railway  company,  pending 
appeal,  to  take  possession  of  the  property  sought  to  be  con- 
demned, upon  payment  into  the  registry  of  the  court  of  a  sum 
of  money  in  double  the  amount  of  the  award,  together  with 
bond  for  costs,  etc  Section  17,  art  1,  of  the  state  constitu- 
tion, in  so  far  as  applicable  to  the  point  under  discussion,  is 
as  follows:  "No  person's  property  shall  be  taken,  damaged 
or  destroyed  for  or  applied  to  a  public  use  without  adequate 
compensation  being  made,  unless  by  consent  of  such  person; 
and  when  taken,  except  for  the  use  of  the  state,  such  com- 
pensation shall  first  be  made  or  secured  by  a  deposit  of  money. 
*  *  *  "  Prior  to  the  passage  of  this  act  the  legislature  had 
not  exercised  its  power  to  designate  the  person  with  whom 
the  deposit  should  be  made.  However,  it  was  held  in  Acker- 
man  v.  Huff,  71  Tex.  320,  9  S.  W.  236,  that  a  deposit  with 
the  clerk  satisfied  the  requirement  of  payment  in  advance  of 
possession.  Courts  should  not  declare  a  statute  unconstitu- 
tional unless  its  invalidity  appears  beyond  a  reasonable  doubt 
A  legislative  construction  of  a  constitutional  provision  is 
accorded  much  weight.  As  stated  in  a  previous  part  of  this 
opinion,  the  decisions  are  in  hopeless  conflict  and  confusion 
on  the  question  of  the  effect  of  deposits  in  satisfaction  of  an 
award,  and  what  amounts  to  such  a  payment  as  will  authorise 
possession.  This  conflict  is  largely  due  to  the  fact  that  the 
courts  have  seldom  undertaken  to  rest  their  decisions  upon 
any  broad  principle,  but  have  based  their  conclusions  upon 
the  peculiar  wording  of  constitutions  and  statutes.  We  shall 
therefore  not  undertake  to  review  the  authorities,  but  shall 
content  ourselves  with  the  citation  of  a  few  well-considered 
cases  which  appear  to  us  to  be  in  point.  Mr.  Lewis,  in  his 
work  on  Eminent  Domain  (section  580),  says:  "Statutes 
authorizing  deposit  and  possession  pending  appeal  are 
uniformly  upheld  by  the  courts."  In  St.  Louis  &  S.  F.  Ry. 
Co.  v.  Evans  &  Howard  Fire  Brick  Co.,  85  Mo.  307,  the  right 
was  upheld  under  a  constitutional  provision  similar  to  our  own. 
The  supreme  court  of  Iowa  announced  a  like  doctrine  under 
a  constitutional  provision  apparently  more  restricted.    Peter- 
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son  v.  Ferreby,  30  Iowa,  327.  See,  also,  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641,  10  Sup.  Ct.  965,  34 
L.  Ed.  395;  Rothan  v.  Railway  Co.  (Mo.  Sup.)  20 S.  W.  892; 
Waterworks  v.  Drinkhouse  (Cal.)  30  Pac.  218.  In  Golf,  C. 
&  S.  F.  Ry.  Co.  v.  Southwestern  Telegraph  &  Telephone  Co. 
(Civ.  App.)  61  S.  W.  406,  2  Tex.  Ct.  Rep.  1,  the  terms  of  the 
act  in  question  were  enforced  and  upheld,  but  its  constitu- 
tionality was  not  assailed.  The  contention  of  appellant  can- 
not be  sustained. 

We  are  of  opinion  that  appellant's  assignments  of  error,  as 
construed  by  his  propositions,  present  no  reason  why  the 
judgment  of  the  trial  court  should  be  disturbed,  and  it  is  there- 
fore affirmed.     Affirmed. 
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(Supreme  Court  of  Illinois,  April  16, 1901.) 

[63  N.  E.  Rep.  732.] 

Eminent  Domain  Proceedings — Bill  of  Exceptions. 

The  court,  on  appeal  from  a  judgment  rendered  in  condemnation 
proceedings,  will  expunge  from  the  bill  of  exceptions  matters  relating 
to  the  decision  on  motions  to  quash  the  summons  and  dismiss  the 
petition,  and  to  the  rulings  on  evidence  at  the  hearing  of  the  motion 
to  dismiss,  where  the  matters  arose  at  a  term  of  court  when  motion  for 
a  new  trial  was  made,  but  previous  to  the  term  at  which  it  was  decided, 
judgment  rendered,  and  the  bill  of  exceptions  settled ;  such  matters 
not  having  been  embodied  in  a  bill  of  exceptions  settled  at  the  pre- 
vious term,  and  no  time  having  been  then  given  for  settling  one  there- 
after. 
Same — Appea  I —  Review — Damages . 

The  court,  on  appeal  from  a  judgment  in  condemnation  proceed- 
ings, will  not  disturb  the  verdict  of  the  jury  awarding  damages,  where 
the  evidence  was  conflicting,  and  the  jury  viewed  the  premises,  and 
where  the  damages  awarded  were  not  grossly  inadequate  under  the 
evidence. 
Sam  e —  Da  mages —  Instructions. 

In  proceedings  by  a  railroad  company  to  condemn  land  for  railroad 
purposes,  where  the  jury  viewed  the  premises,  an  instruction  that,  If 
they  believed,  from  all  the  evidence,  that  they  had,  from  personal 
examination  of  the  premises,  arrived  at  a  more  accurate  judgment  of 
the  value  and  damages  than  was  shown  by  the  evidence,  they  might 
determine  the  value  and  damages  at  an  amount  approved  by  their 
judgment  formed  from  the  personal  examination,  though  it  might 
differ  from  the  amount  testified  to,  was  not  objectionable  as  authoriz- 
ing the  jury  to  fix  the  compensation  without  regard  to  the  testimony. 
Same —  Be  n  efi  ts—  Offsets* —  Instruction. 

In  proceedings  by  a  railroad  company  to  condemn  land  for  railroad 
purposes,  where  the  owner  had  sold  to  the  company  other  land  for  the 
same  purposes,  an  instruction  that  the  jury  might  offset  against  the 
damages  for  the  land  to  be  taken  any  "special  benefits"  received  by 
reason  of  the  location  of   the  road  was  erroneous,  as  leading  the  jury 

"As  to  how  far  benefits  may  be  considered  as  offsets  in  eminent 
domain  proceedings,  see  4  Rap.  A  Mack's  Dig.  709  et  seq.  Also,  see 
notes  in  14  Am.  A  Eng.  R.  Cas.  176 ;  17  Am.  A  Eng.  R.  Caa.  99 ;  20 
Am.  A  Eng.  R.  Caa.  225  ;  36  Am.  A  Eng.  R.  Cas.  627 ;  43  Am.  A  Eng. 
R.  Caa.  418;  51  Am.  A  Eng.  R.  Cas.  598. 
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to  believe  that  the  benefits  derived  from  the  location  of  the  road  on  the 
land  sold  to  the  company  might  be  considered,  as  well  as  the  benefits 
derived  from  the  location  of  the  road  on  the  laud  to  be  taken  ;  for  all 
damages  and  benefits  arising'  from  the  construction  of  the  road  on  the 
land  sold  were  settled  in  that  transaction. 

Appeal  from  Rock  Island  county  court;  Lucian  Adams. 
Judge. 

Petition  by  the  Davenport,  Rock  Island  &  Northwestern 
Railway  Company  for  the  condemnation  of  land  for  railroad 
purposes.  From  the  judgment  awarding  damages,  Edward 
H.  Gnyer,  the  owner  of  the  land  sought  to  be  taken,  appeals. 
Reversed. 

This  was  a  petition  to  condemn  certain  lands  of  appellant, 
lying  in  the  town  site  of  East  Moline,  for  railroad  purposes, 
presented  by  appellee  to  the  county  judge  of  Rock  Island 
county  on  March  13,  1901,  who  indorsed  thereon  the  day  of 
presentation,  and  set  the  hearing  for  March  25,  1901,  and 
ordered  summons  to  issue.  Thereafter  the  appellant  moved 
to  quash  the  summons,  but  the  motion  was  overruled.  He 
then  moved  to  dismiss  the  petition.  On  this  motion  a  heat- 
ing was  had  before  the  court.  The  court  overruled  the 
motion,  and  an  exception  was  taken  by  the  appellant.  A  jury 
having  been  called,  appellant  interposed  a  challenge  to  the 
array,  which  challenge  was  overruled.  The  jury  was  then 
impaneled  and  sent  to  view  the  premises.  The  appellant 
then  filed  his  cross  petition  for  compensation  to  land  dam- 
aged bat  not  taken.  On  motion  by  the  petitioner  to  strike 
out  a  portion  of  this  cross  petition  the  court  allowed  the 
motion  as  to  a  part,  and  overruled  it  as  to  the  remainder,  and 
exceptions  were  taken  by  both  parties.  The  trial  resulted  in 
a  verdict  of  $1,92;  as  compensation  for  land  taken,  and  no 
damages  to  land  not  taken.  The  appellant  entered  and  filed 
his  motion  for  a  new  trial,  which  motion  was  continued  to  the 
next  (July)  term  of  the  court,  when  it  was  overruled,  and 
judgment  rendered  on  the  verdict.  There  was  no  motion  in 
arrest  of  judgment.  From  this  judgment  the  appellant  has 
appealed  to  this  court. 

Searle  &  Marshall  and  W.  R.  Moore,  for  appellant. 

Joe  R.  Lane  and  Sweeney  &  Walker,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  Appellee  has  filed 
its  motion  in  this  court  to  expunge  from  the  record  that  part 
of  the  bill  of  exceptions  which  relates  to  matters  preliminary 
to  the  trial  by  the  jury,  except  the  plats  afterwards  introduced 
in  evidence ;  that  is  to  say,  the  proceedings  in  relation  to 
appellant's  motion  to  quash  the  summons,  motion  to  dismiss 
the  petition  of  appellee,  and  challenge  to  the  array,  and 
appellee's  motion  to  strike  out  a  part  of  appellant's  cross 
petition.  The  reasons  assigned  in  support  of  this  motion  to 
expunge  are,  that  this  part  of  the  bill  of  exceptions  covers 
matters  relating  to  the  preliminary  questions  raised  in  settling 
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the  issue  to  be  tried  by  the  jury,  all  of  which  arose  at  the 
March  term  of  the  court;  that  no  bill  of  exceptions  was  taken 
or  filed  or  time  given  at  that  term  for  one  to  be  settled;  that 
the  motion  for  a  new  trial  made  by  appellant,  which  was  con- 
tinned  to  the  July  term  of  conrt,  saved  only  the  exceptions 
arising  on  the  trial  before  the  jury;  and  that  the  preliminary 
matters  are  therefore  improperly  in  the  bill  of  exceptions 
which  was  allowed  at  the  July  term.  This  motion  was 
reserved  to  the  hearing,  and  will  be  first  disposed  of. 

The  subject  of  bills  of  exceptions  was  exhaustively  con- 
sidered in  the  case  of  Hake  v.  Strubel,  121  111.  331,  12  N.  E. 
676,  where  it  was  said  (page  326,  121  III,  page 679,  12  N.  E.): 
"The  duty  imposed  by  the  law,  upon  the  party  alleging  an 
exception  and  desiring  to  have  the  erroneous  ruling  and  judg- 
ment reviewed  in  an  appellate  court,  to  present  his  bill  to  the 
trial  judge  for  settlement  and  allowance,  signature  and  seal- 
ing, at  the  term  when  such  alleged  erroneous  ruling  or  judg- 
ment was  made,  or  within  such  time  as  the  parties,  by  their 
agreement  made  part  of  the  record,  might  stipulate,  or  within 
the  time  allowed  by  the  conrt  in  its  order  to  that  effect 
appearing  in  the  record,  has  been  often  affirmed  by  this 
court,"  The  record  before  us  contains  no  order  at  the  March 
term  in  reference  to  a  bill  of  exceptions.  However,  as  toe 
cause  was  continued  with  the  motion  for  a  new  trial  pending, 
it  is  insisted  that  it  was  not  necessary  to  file  any  bill  of 
exceptions  until  that  motion  was  disposed  of,  and  in  support 
of  their  view  counsel  rely  on  People  v.  Gary,  105  111.  264. 
In  that  case,  after  quoting  from  Evans  v.  Fisher,  5  Gilman, 
453,  as  follows;  "A  bill  of  exceptions  should  be  reduced  to 
form  and  signed  daring  the  term  in  which  the  cause  is  tried, 
except  in  cases  where  counsel  consent,  or  the  judge,  by  an 
entry  on  the  record,  directs,  that  it  may  be  prepared  in  vaca- 
tion and  signed  nunc  pro  tunc," — it  is  said  (page  270):  "Of 
course,  what  is  meant  by  the  expression,  'the  term  in  which 
the  cause  is  tried,'  is  the  term  at  which  the  final  judgment  is 
rendered  in  the  cause.  It  would  be  useless  labor  for  a  party 
to  prepare  a  bill  of  exceptions  before  the  motion  for  a  new 
trial  had  been  passed  upon,  as  it  could  not  be  known  whether 
the  bill  would  be  needed  until  the  final  action  of  the  court  on 
the  motion."  In  Village  of  Hinsdale  v.  Shannon,  182  111.  312, 
55  N.  E.  327,  it  was  said  (page  318,  182  111.,  page  329,  55  N. 
E.):  "When  the  motion  for  a  new  trial  was  so  finally  over- 
ruled, the  judgment  became  final,  and  a  bill  of  exceptions 
could  then  be  tendered  to  be  signed  by  the  judge." 

Appellant  contends  that  all  the  matters  set  up  in  his  written 
motion  for  a  new  trial  were,  by  the  continuance  of  the  motion 
to  the  next  term,  also  continued  to  such  term,  so  that  a  bill 
of  exceptions  could  be  settled  in  regard  to  them  at  that  term. 
A  motion  for  a  new  trial  is  designed  to  bring  in  review  before 
the  trial  court  the  occurrences  of  the  trial  and  to  present  for 
consideration  alleged  errors  during  the  course  of  the  trial 
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Alford  V.  Dannenberg,  177  111.  331,  52  N.  E.  485.  Motion* 
upon  the  pleadings,  and  other  matters  arising  before  the  trial 
it  actually  entered  upon,  fnrnish  no  basis  for  the  motion  for 
a  new  trial.  16  Am.  &  Eng.  Enc.  Law,  610.  611.  We  think 
the  rule  is  correctly  stated  as  follows:  "A  motion  for  a  new 
trial  is  proper  only  where  there  has  been  a  trial  of  an  issue  of 
fact  on  the  pleadings.  *  *  *  Where  there  has  been  a  trial 
of  an  issne  of  law  arising  on  a  demurrer  or  motion,  a  motion 
for  a  new  trial  is  improper  and  not  necessary  to  secure  a 
review  of  the  final  order.  Where  an  issue  of  fact  is  tried  on 
a  motion,  a  motion  for  a  new  trial  is  improper  and  unnec- 
essary, as  the  law  contemplates  snch  motion  only  after  an 
issne  of  fact  has  been  tried  on  the  pleadings."  14  Enc  PL  & 
Prac  853.  Grounds  for  a  new  trial  do  not  include  errors  in 
rulings  made  before  trial  or  after  entry  of  judgment  -  "A 
new  trial  will  not  be  granted  on  account  of  errors  or  defects 
in  the  pleadings.  Errors  in  rulings  on  demurrers  and  motions 
relating  to  the  pleadings  may  be  reviewed  on  exceptions 
without  a  motion  for  a  new  trial.  Such  errors  of  law  are  not 
grounds  for  a  new  trial."    Id.  827-829. 

Appellant's  motion  for  a  new  trial,  alleged  (1)  that  the 
court  erred  in  treating  the  petition  as  a  petition  filed  in  vaca- 
tion; (2)  that  the  jury  was  not  drawn  according  to  the  statute; 
(3)  that  the  court  erred  in  overruling  the  motion  to  quash  the 
summons;  (4)  that  the  court  erred  in  overruling  the  challenge 
to  the  array;  (s)  that  the  court  erred  in  overruling  the  motion 
to  dismiss  the  petition ;  (6,  7,  8)  that  the  court  erred  in  respect  to 
its  rulings  and  action  on  a  certain  paper  demanded  by  the 
appellant  as  evidence  on  the  hearing  on  the  motion  to  dis- 
miss the  petition ;  (9,  10,  1 1,  12)  the  court  erred  in  the  admis- 
sion and  exclusion  of  evidence  and  in  the  giving  and  refusing 
of  instructions;  (13,  14,  15)  that  the  verdict  was  contrary  to 
the  law,  to  the  evidence,  and  to  the  law  and  the  evidence. 

The  first,  second,  third,  and  fourth  reasons  are  all  based  on 
the  contention  that  the  court  treated  the  petition  as  filed  in 
vacation,  and  ordered  summons  to  issue  and  the  jury  to  be 
drawn  accordingly.  The  fifth,  sixth,  seventh,  and  eighth 
relate  to  the  motion  to  dismiss  the  petition,  and  the  rest  are 
applicable  to  the  trial  by  the  jury.  The  fifth,  sixth,  seventh, 
and  eighth  reasons  assigned  relate  to  rulings  of  the  court  in 
refusing  to  dismiss  the  petition,  and  could  not  a  fleet  the  ques- 
tion tried  by  the  jury.  The  only  function  for  the  jury  was  to 
fix  the  amount  of  compensation  to  be  awarded  for  land  taken, 
and  to  determine  the  question  of  damages  as  to  lands  not 
taken.  The  court  had  already  determined,  without  a  jury,  as 
is  the  correct  practice,  that  the  petition  contained  the  proper 
jurisdictional  averments,  and  that  they  were  true.  The  ques- 
tions arising  preliminarily  to  the  submission  to  the  jury,  in 
such  cases,  are  to  be  determined  summarily  by  the  court,  and 
its  rulings  are  subject  to  review.  O'Hare  v.  Railroad  Co., 
130  III.  151,  28  N.  E.  933.  But  such  rulings  are  not  properly 
embraced  in  a  motion  for  a  new  trial    The  motion  was,  and 
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properly,  "to  set  aside  the  verdict  of  the  jury  and  grant  a  new 
trial"  No  errors  committed  in  passing:  on  the  sufficiency  or 
troth  of  the  averments  of  the  petition  could  be  reached  by 
such  motion,  and  the  assignment  of  such  errors  as  reasons  for 
the  motion  for  a  new  trial  should  be  disregarded  by  the  court 
in  passing  on  the  motion.  They  were  therefore  not  preserved 
by  the  continuance  of  the  motion  for  a  new  trial  to  the  next 
term,  but  should  have  been  embodied  in  a  bill  of  exceptions 
settled  and  filed  at  the  March  term,  or  time  given  by  an  entry 
of  record  for  the  same  to  be  done  at  some  future  time.  A 
motion  for  a  new  trial  is  only  necessary  where  the  case  has 
been  tried  by  a  jury.  If  it  has  been  tried  bv  a  court  without 
a  jury  a  motion  for  a  new  trial  is  unnecessary  to  preserve  the 
questions  arising  upon  the  record.  An  exception  entered  to 
the  finding  and  judgment  of  the  court  will  raise  the  question. 
2  Shinn,  PI.  &  Prac  §  964;  Sands  v.  Wacaser,  149  111.  530, 
36  N.  E.  960;  Mahony  v.  Davis,  44  111.  288. 

The  second  reason  given  in  the  motion  for  a  new  trial— that 
the  jury  was  not  drawn  according  to  the  statute — is  the  same 
reason  given  in  the  challenge  to  the  array.  Whether  the 
action  of  the  court  in  overruling  the  challenge  to  the  array  is 
preserved  by  the  motion  for  a  new  trial  we  are  not  called  upon 
to  decide,  for,  even  if  it  were,  we  could  not  consider  it,  be- 
cause no  exception  to  such  action  of  the  court  in  overruling 
the  challenge  appears  in  the  bill  of  exceptions. 

The  motion  to  expunge  will  be  allowed  as  to  the  matters 
indicated  above  and  to  the  refusal  to  quash  the  summons,  and 
overruled  as  to  all  others. 

The  assignment  of  errors  is  the  same  as  the  reasons  assigned 
in  the  motion  for  a  new  trial  All  the  objections  relating  to 
the  proceedings  before  the  court  which  were  preliminary  to 
the  trial  by  the  jury  to  fix  the  compensation  having  been 
eliminated  from  the  record,  there  remains  but  to  notice  the 
objections  germane  to  the  jury  trial. 

In  the  argument  of  appellant  it  is  urged  as  error  that  the 
court  struck  out  of  the  appellant's  cross  petition  the  demand 
for  compensation  for  the  violation  of  a  certain  agreement 
claimed  to  have  been  made  between  appellant  and  appellee. 
Without  determining  whether  this  is  properly  in  the  bill  of 
exceptions,  it  is  sufficient  to  say  that  none  of  the  errors 
assigned  cover  this  contention,  and  it  cannot  be  considered. 

It  is  contended  that  the  verdict  of  the  jury  is  palpably 
unjust  and  against  the  preponderance  and  weight  of  the 
evidence.  As  is  usual  in  condemnation  proceedings,  the 
estimates  of  the  appellant's  and  appellee's  witnesses  on 
the  question  of  damages  are  wide  apart.  The  jury  viewed  the 
premises,  and  we  do  not  know  what  weight  they  gave  to  the 
testimony  of  the  witnesses,  or  to  what  extent  they  relied 
upon  the  evidence  obtained  by  them  from  their  own  view  of 
the  premises.  We  cannot,  therefore,  say  whether  the  dam- 
ages are  inadequate  and  against  the  weight  of  the  evidence  or 
not     We  do  not  regard  the  damages  as  grossly  inadequate 
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under  the  evidence  in  this  esse,  and  it  is  the  settled  doctrine 
of  this  court  that  the  damages  awarded  by  a  jury  in  a  con- 
demnation proceeding  will  not  be  disturbed  where  the  evidence 
is  conflicting  and  the  jury  viewed  the  premises.  Railroad  Co. 
v.  Stauber,  185  111.  9,  56  N.  E.  107ft  and  cases  cited. 

It  is  in  the  next  place  contended  that  the  court  erred  in  giv- 
ing to  the  jury,  at  the  instance  of  the  petitioner,  each  of  the 
following  instructions:  "(9)  The  court  further  instructs  the 
jury  that  the  defendant,  by  selling  to  the  petitioner  the  bod 
for  right  of  way,  switch  yard,  and  railroad  purposes,  as 
testified  by  him,  thereby  settled  for  and  released  all  damages 
to  his  other  land  occasioned  by  the  use  of  the  same  for  all 
railroad  purposes,  and  that  only  the  additional  damages, 
occasioned  by  the  laying  of  the  road  where  it  has,  upon  the 
land  sought  to  be  condemned,  if  yon  believe  there  is  any 
such  damage,  can  be  considered  by  you  in  any  event ;  and,  as 
against  any  such  damages,  if  any,  you  may  offset  any  special 
benefits  which  he  receives  by  the  location  of  the  road,  as 
shown  by  the  evidence,  including  your  view."  "(11)  The 
court  further  instructs  the  jury  that  the  defendant  is  entitled 
to  the  fair  cash  market  value  of  the  land  taken  in  this  pro- 
ceeding, and  to  any  damages  to  his  other  lands,  if  any,  pro- 
vided such  damages,  if  any,  exceed  the  special  benefits,  if  any, 
which  accrue  to  him,  or  said  land  not  taken,  by  reason  of  the 
construction  and  location  of  petitioner's  road  upon  his  prop- 
erty in  East  Moline. "  "(13)  The  court  farther  instructs  the 
jury  that,  if  they  believe  from  the  whole  evidence  that  they 
have,  from  personal  examination  of  the  premises,  arrived  at 
a  more  accurate  judgment  and  determination  as  to  the  value 
of  the  premises  sought  to  be  taken,  and  of  the  amount  of 
damages,  if  any,  than  is  shown  by  the  evidence  in  open  court, 
then  and  in  that  case  they  may,  upon  the  evidence,  rightfully 
fix  the  value  of  land  taken  and  the  amount  of  damage,  if  any, 
over  and  above  special  benefits,  if  any,  at  the  amount  so 
approved  by  their  judgment,  so  formed  from  personal  exami- 
nation of  the  premises  as  a  jury,  even  though  it  may  differ 
from  the  amount  testified  to,  and  from  the  weight  of  testi- 
mony given  by  witnesses  in  open  court." 

We  do  not  find  that  the  objection  to  the  thirteenth  instruc- 
tion is  well  taken.  It  does  not,  as  counsel  contend,  authorize 
the  jury  to  fix  the  compensation  from  their  own  view  of  the 
premises,  without  regard  to  the  testimony  in  the  case,  but 
that  part  of  the  instruction  relating  to  their  own  view  is 
based  upon  the  condition  that  "they  believe,  from  the  whole 
evidence,  that  they  have,  from  personal  examination  of  the 
premises,  arrived  at  a  more  accurate  judgment  and  determi- 
nation as  to  the  value  of  the  premises  sought  to  be  taken,  and 
of  the  amount  of  damages,  if  any,  than  is  shown  by  the  evi- 
dence in  open  court."  The  instruction  conforms  to  the  law 
on  this  point  as  declared  by  this  court  in  Kieraan  v.  Railway 
Co.,  123  III  188,  14  N.  E.  18,  and  Railway  Co.  v.  Murray,  174 
III  259,  Si  N.  E.  245. 
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Bat  we  are  unable  to  agree  with  the  court  below  in  its  view 
of  the  law  as  stated  to  the  jury  in  said  ninth  and  eleventh 
instructions.  The  evidence  showed  that  appellant  had  pre- 
viously sold  and  conveyed  to  the  petitioner  certain  land  for  its 
right  of  way,  etc.,  through  his  lands  in  East  Moline,  but  that 
the  petitioner  found,  after  it  had  located  and  constructed  its 
road  thereon,  that  it  needed  additional  land,  and  it  filed  its 
petition  in  this  case  to  condemn  the  land  now  in  question. 
The  court  instructed  the  jury,  and  properly,  that  in  selling 
and  conveying  the  land  for  such  right  of  way,  etc,  appellant 
settled  and  released  all  damages  to  his  other  land  caused  by 
the  sale  and  use  of  tbe  land  conveyed  for  railroad  purposes, 
and  could  only  recover  any  additional  damages  to  other  lands 
caused  by  the  taking  and  use  of  the  additional  land  sought  to 
be  condemned.  But  the  same  rule  should  also  have  been 
applied  against  the  company  to  the  special  benefits  to  other 
lands  which  the  jury  were  authorized  to  deduct  from  such 
damages.  In  other  words,  all  such  benefits,  as  well  as  dam- 
ages, which  arose  from  the  location  and  construction  of  the 
road  through  East  Moline  on  the  land  purchased  of  appellant 
were  settled  in  that  transaction,  and  neither  party  in  the  sub- 
sequent proceeding  to  condemn  the  additional  land  now  in 
controversy  could  have  such  damages  or  benefits  considered. 
In  this  respect  these  instructions  were  erroneous,  and  no  other 
instruction  given  cured  the  error.  They  would  lead  the  jury 
to  understand  that  while  tbe  damages  to  land  not  taken  were 
to  be  restricted  to  such  as  would  be  caused  by  the  taking  and 
use  for  railroad  purposes  of  the  land  to  be  condemned,  it 
would  be  proper  to  offset  such  damages  by  any  special  benefits 
the  owner  might  receive  from  the  location  of  the  railroad 
through  tbe  town.  This  was  clearly  an  erroneous  view,  and 
prejudicial  to  appellant.  Nor,  in  view  of  the  verdict,  can  it  be 
said  that  no  harm  was  done  to  appellant  by  such  instructions; 
for,  although  it  was  shown  that  the  land  condemned  was  taken 
oat  of  certain  lots  of  appellant,  leaving  them  separated  into 
parts,  nothing  was  allowed  by  tbe  jury  as  damages  to  these 
parts  of  lots  not  taken,  unless  the  jury  found  that  such  dam- 
ages were  overbalanced  by  the  special  benefits  to  such  parts 
and  to  other  lands.  Compensation  for  the  land  actually  taken 
only  was  allowed,  and  it  may  well  have  been  that  the  jury 
considered  that  the  damages  to  lands  not  taken,  as  properly 
restricted  by  the  ninth  instruction,  were  more  than  balanced 
by  the  benefits  appellant  received  to  all '  of  his  lands  by  the 
construction  and  use  of  the  road  and  station  in  the  town. 
The  rule  in  regard  to  special  benefits  was  in  other  respects 
not  carefully  stated,  as  said  by  appellant's  counsel,  but  the 
material  error  was  as  we  have  pointed  out.  For  giving  these 
instructions  the  judgment  must  be'  reversed,  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 
2RRR— 43 
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State  v.  McKenna. 

[Supreme  Court  of  Utah,  Feb.  zo,  /got.) 

[67  Pic  Hep.  815.] 

Prosecution  for  Violation  of  Statute  to  Prevant  Injury  to  Railroads — 
Sufficiency  of  Information. 

Rev.  St.  1898,  §  4423,  make*  it  an  offense  for  any  one  to  remove,  dis- 
place, injure,  or  destroy  any  part  of  a  railroad,  whether  for  can  pro- 
pelled by  steam  or  other  motive  power,  or  any  track,  struct  are,  or  fixture, 
or  any  part  thereof,  attached  to  or  connected  with  any  railroad.  Sec- 
tion 4722  declares  that  an  information  must  be  certain  as  regards  the 
offence  charged.  An  information  on  a  prosecution  under  section  4433 
alleged  that  defendant  displaced  a  part  of  a  railroad,  to  wit,  the  air  hoac 
and  two  angle  cocks  on  a  train  of  cars :  held,  that  the  information 
was  insufficient  in  failing  to  allege  that  the  cars  were  connected  with 
the  railroad  and  propelled  by  steam  or  other  motive  power. 
Same— Appeal  by  State. 

Const,  art.  S,  §  9,  providing  that  from  all  final  judgments  of  the  dis- 
trict court  there  shall  be  a  right  of  appeal  to  the  supreme  court,  author- 
izes an  appeal  by  theatateon  the  discharge  of  one  accused  of  a  violation 
of  Rev.  St.  1898,  §  4423,  making  it  an  offense  for  any  one  to  injure  or 
destroy  any  part  of  a  railroad. 

Appeal  from  district  court,  Utah  county ;  T.  Marioneaux, 
Judge. 

P.  J.  McKenna  was  discharged  from  a  prosecution  against 
him  for  displacing  a  part  of  a  railroad,  and  the  state  appeals. 
Affirmed.  * 

M.  A.  Breeden,  Atty.  Gen.,  and  W.  R  White,  Dep.  Atty. 
Gen.,  for  the  State. 

Jacob  Evans,  for  respondent. 

MINER,  C.  J.  An  information  was  filed  against  the  defend- 
ant substantially  in  the  following  language:  "The  said  P.  J. 
McKenna,  on  the  19th  day  of  August,  A.  D.  1901,  at  the 
coanty  of  Utah,  state  of  Utah,  unlawfully,  maliciously,  mad 
feloniously  did  displace  a  part  of  a  railroad,  to  wit,  the  air 
hose  and  two  angle  cocks  on  a  train  of  cars,  the  property  of 
the  Rio  Grande  Western  Railway  Company,  a  corporation, 
by  then  and  there  unlawfully,  maliciously,  and  feloniously 
closing  said  angle  cocks,  and  parting  said  air  hose,  thereby 
catting  oS  the  air  line  on  said  train  of  cars."  To  this 
information  a  demurrer  was  interposed  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  public  offense. 
Upon  the  trial  the  defendant  objected  to  any  evidence  being- 
given  in  the  case  on  the  part  of  the  state,  on  the  ground  that 
the  information  did  not  state  any  public  offense  whatever. 
This  motion  was  sustained,  and  the  defendant  was  discharged 
and  bis  bail  released.  From  this  order  and  judgment  the 
state    appeals.  ~__„     -■■ 

The  statute  (section  4433,  Rev.  St.  1898)  under  which  the 
information  in  this  case  was  drawn,  so  far  as  material  here, 
reads  as  follows:  "Every  person  who  maliciously,  either: 
1.  Removes,  displaces,  injures,  or  destroys  any  part  of  *ay 
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railroad,  whether  for  cars  propelled  by  steam  or  any  other 
motive  power,  or  any  track  of  any  railroad,  or  any  branch,  or 
branchway,  switch,  turnout,  bridge,  viaduct,  cnlvert,  embank- 
ment, station  honse,  or  other  structure  or  fixture,  or  any  part 
thereof  attached  to  or  connected  with  any  railroad;"  etc.,  shall 
be  punished,  etc.  It  does  not  sufficiently  appear  that  the  train 
of  cars  in  question  was  attached  to  or  connected  with  any 
railway.  A  train  of  cars  would  not  become  a  part  of  a  rail- 
road under  this  act,  upon  which  to  predicate  a  criminal  pros- 
ecution, unless  shown  to  be  attached  to  or  connected  with  a 
railroad  and  propelled  by  steam  or  other  motive  power.  The 
mere  charge  that  the  defendant  injured  a  train  of  cars  does 
not  amount  to  a  charge  that  he  did  so  to  cars  propelled  by 
steam  or  other  motive  power,  as  specified  under  the  statute. 
The  statute  makes  it  an  offense  to  maliciously  injure  the  par- 
ticular kind  of  cars  named  therein.  It  was  therefore  nec- 
essary that  the  particular  kind  of  cars  named  should  be 
specified  in  the  information,  under  the  substantial  language 
of  the  statute.  Such  an  allegation  is  an  essential  element  of 
the  crime,  and  the  defendant  had  a  right  to  know  the  nature 
and  cause  of  the  accusation  against  him,  so  that  he  could 
prepare  for  his  defense.  Hughes,  Cr.  Law  &  Proc.  §§  2704, 
2708.  So  far  as  appears,  the  cars  referred  to  may  have  been 
"dead"  or  disabled  cars  on  a  side  track,  or  out  of  use.  As  a 
general  rule  in  indictments  and  informations  for  offenses 
created  by  statute  it  is  sufficient  to  describe  the  offense  in 
the  words  of  the  statute.  When  the  words  of  the  statute  are 
descriptive  of  the  offense,  it  is  always  safer  to  do  so,  as  it  is 
necessary  to  bring  the  defendant  within  the  material  words  of 
the  act  So,  when  the  subject-matter  is  defined  by  statute, 
the  descriptive  words  contained  in  the  act  should  be  used 
in  the  information.  In  such  cases  it  is  necessary  that  the 
information  for  a  statutory  offense  should  identify  and  dis- 
tinguish it  from  every  other,  and  set  forth  specifically  its  stat- 
utory components,  either  in  the  words  of  the  statute  or  in 
language  substantially  equivalent.  Section  4732,  Rev.  St. 
1808;  Hall  v.  People,  43  Mich.  4'7,  5  N.  W.  449;  Tiff.  Cr. 
Law,  p.  463.  It  was  held  in  People  v.  Marion,  28  Mich.  257, 
that,  "As  every  man  is  presumed  to  be  innocent  until  proved 
to  be  guilty,  he  must  be  presumed  also  to  be  ignorant  of  what 
is  intended  to  be  proved  against  him,  except  as  he  is  informed 
by  the  indictment  or  information."  It  was  no  offense,  under 
the  statute,  to  injure  a  car  unless  it  was  attached  to  a  railroad 
and  was  propelled  by  steam  or  other  motive  power.  The 
information  herein  should  have  contained,  substantially,  the 
descriptive  words  used  in  the  statute.  Roster  v.  People,  8 
Mich.  431;  People  v.  McLean,  68  Mich.  480,  36  N.  W.  231. 
It  is  also  contended  by  respondent  that  the  state  has  no 
right  to  appeal.  Section  9,  art.  S,  Const.,  provides  that, 
"From  all  final  judgments  of  the  district  courts,  there  shall  be 
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a  right  of  appeal  to  the  sapreme  court."  This  includes  the 
right  of  the  state  to  appeal  from  such  judgments,  under  such 
regulations  as  may  be  provided  by  law.  State  v.  Booth,  3i 
Utah,  88,  59  Pac.  553- 

The  judgment  of  the  district  court  is  affirmed. 

BA5KIN  aod  BARTCH,  JJ..  concur. 


Union  Terminal  Co.  v.  Wilmar  &  S.  F.  Ry.  Co.  et  al. 

{Supreme  Court  of  Iowa,  April  iz,  1902.) 

[90  N.  W,  Rep.  92.] 

Trade  Fixtures— Railroad  Repair  Shop— Right  to  Remove. 

A  railway  company  leased  its  property  to  another  railway  company, 
and  thereafter  mortgaged  it,  including  the  leaae,  to  a  trust  company. 
After  the  elocution  of  this  mortgage  the  lessee  built  a  repair  ihop, 
which  it  always  regarded  aa  a  trade  fixture,  on  the  leased  premise*, 
consisting  of  a  frame  building  on  a  brick  foundation.  Thereafter 
both  companies  went  into  the  hands  of  receivers,  and  still  later 
the  trust  company  commenced  foreclosure  proceedings.  After  de- 
cree of  foreclosure,  but  before  sale,  the  repair  shop  was  burned, 
and  the  lessee's  receivers,  with  the  proceeds  of  an  insurance  policy 
taken  out  by  the  lessee,  erected  another :  held ,  that  the  purchaser  of 
the  lessee's  properties  from  ita  receivers  took  title  to  the  new  repair 
shop,  as  against  purchasers  at  the  mortgage  sale  of  the  land  on  which 
it  waa  built,  and  had  a  right  to  remove,  it. 

One  railway  company  leased  its  property  to  another,  and  then  mort- 
gaged it,  including  the  lease,  to  a  trust  company.  The  lessee  thereaf- 
ter went  into  the  hands  of  receivers,  who  sold  all  its  property  to 
defendants ;  the  trust  company  having  in  the  meantime  commenced 
foreclosure  proceedings.  After  decree  of  foreclosure  against  the  lessor, 
but  before  sale,  the  lessee  erected  a  trade  fixture  known  aa  a  "repair 
shop"  on  the  leased  premises,  which  plaintiff  claimed  under  the  mort- 
gage sale  of  the  lessor's  property:  held  that,  defendants  and  their 
assignors  having  always  been  in  possession  of  the  shop,  the  mere  fact 
that  plaintiff  purchased  the  real  estate  on  which  it  was  situated  did  not 
estop  defendant  from  claiming  it. 
Same — Same — Same — Sam  a  ■ 

Though  the  lessee  company  was  a  party  to  the  foreclosure  suit,  the 
repair  shop  having  been  built  after  the  decree,  though  before  sale,  and 
the  ownership  of  the   shop  not  having  been  adjudicated,  the  sale  alone 
could  not  estop  defendant  from  claiming  such  shop. 
Same— Same. 

A  railroad  company,  after  leasing  its  property  to  another  company, 
mortgaged  it  to  a  trust  company,  and  thereafter  the  leasee  bnilt  a  trade 
fixture  known  as  a  "repair  shop"  on  the  leased  premise*.  Both  compa- 
nies then  went  into  the  hands  of  receivers,  thus  terminating  the  leaie, 
but  the  receivers  of  the  leasee  remained  in  posseasion  aa  tenants  of  the 
receivers  of  the  lessor.  Foreclosure  proceedings  were  then  commenced, 
and  after  decree,  but  before  sale,  the  repair  shop  waa  burned,  and  the 
lessee's  receivers,  as  tenants,  rebuilt  the  shop.  Thereafter  plaintiff 
bought  the  lessor's  property  at  the  mortgage  sale,  and  defendant  bought 
the  lessee's  property  from  its  receivers  :  held,  that  failure  of  the  lessee 
to  remove  its  shop  during  the  existence  of  the  original  lease  did  not 
deprive  defendant  of  the  right  to  remove  the  new  one ;  it  having  been 
erected  during  the  lessee's  receivers'  tenancy,  and  the  property  having' 
been  in  the  hands  of  the  court  from  the  time  of  the  master's  sale  ter- 
minating such  tenancy. 
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Appeal  from  district  court,  Woodbury  county;  John  F. 
Oliver,  Judge. 

This  is  an  appeal  from  an  order  modifying  a  temporary  writ 
of  injunction  which  released  from  the  operation  of  the  writ  a  . 
part  of  the    property  covered    by  decree    of   foreclosure. 
Affirmed. 

K.  H.  Brown,  for  appellant 

Wright,  Call  &  Hubbard,  for  appellees. 

DEEMER,  J.  The  Sioux  City  Terminal  Railway  &  Ware- 
house Company  in  the  year  1889  leased  its  property  to  the 
Sioux  City  &  Northern  Railway  Company  for  the  period  of 
100  years,  and  in  January  of  the  year  1890  mortgaged  the 
same  to  the  Trust  Company  of  North  America.  This  mort- 
gage also  covered  the  lease  of  the  Sioux  City  &  Northern 
Company.  In  1893  the  latter  company  failed,  and  thereafter 
the  terminal  company  also  failed,  and  the  property  of  each 
passed  into  the  bands  of  receivers  appointed  by  the  federal 
court.  In  1898  the  receivers  built  the  repair  shop  in  question 
on  the  site  of  one  that  had  previously,  and  during  the  same 
year,  been  destroyed  by  fire.  The  trial  court  was  justified 
in  finding  that  the  original  shop  had  been  erected  by  the 
Sioux  City  &  Northern  Company  after  the  mortgage  to  the 
trust  company.  In  1895  the  trust  company  foreclosed  its 
mortgage  against  the  terminal  company,  and,  about  one  year 
after  the  present  building  was  erected,  there  was  a  master's 
sale  of  the  property  under  the  foreclosure,  at  which  the  trust 
company  became  the  purchaser.  In  1900  the  trust  company 
conveyed  the  property  purchased  by  it  to  the  plaintiff,  the 
Union  Terminal  Railway  Company.  The  defendant  pur- 
chased all  the  property  and  assets  of  the  Sioux  City  & 
Northern  Company  from  the  receivers,  so  that  the  plaintiff 
stands  in  the  shoes  of  the  old  terminal  company,  and  the 
defendant  in  those  of  the  Sioux  City  &  Northern  Company  as 
lessee.  The  original  repair  shop  was  a  large  frame  building 
on  a  brick  foundation  erected  by  the  Sioux  City  &  Northern 
Railway  Company  to  expedite  its  business.  The  receivers 
built  the  present  one  on  the  same  site,  probably  from  insurance 
money  received  by  them  on  the  old  building, —the  policy  hav- 
ing been  taken  out  by  the  Northern  Company,— but  it  was 
always  regarded  by  them  as  a  trade  fixture.  Shortly  before 
the  commencement  of  this  suit,  defendant  was  proceeding  to 
remove  part  of  the  buildings  and  other  improvements,  includ- 
ing this  repair  shop,  from  the  premises,  and  plaintiff  brought 
this  action  to  restrain  it  from  so  doing.  A  writ  was  issued  as 
prayed,  which  was  subsequently  modified  so  as  not  to  cover 
the  repair  shop.     The  appeal  is  from  this  modification  order. 

Plaintiff  contends  that  the  shop  was  a  part  of  the  property 
purchased  by  it  from  the  trust  company,  while  defendants  say 
that  it  was  erected  by  the  Northern  Company  originally  as  a 
trade  fixture,  and  when  rebuilt  by  the  receivers  that  it  was 
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not  intended  it  should  become  a  part  of  the  real  estate,  but 
was  erected  and  ased  by  them  as  a  trade  fixture,  and  passed 
to  the  defendants  as  assignees  of  the  Northern  Company's 
lease  and  the  transfer  made  by  the  receivers.  As  the  trial 
court  was  justified  in  finding  that  the  receivers  erected  the 
building  out  of  the  funds  received  by  them  from  the  proceeds 
of  the  policy  of  insurance  held  by  the  Northern  Company  on 
this  shop,  or  with  other  funds  belonging  to  the  original 
lessees,  and  that  it  was  erected  as  a  trade  fixture,  its  order 
modifying  the  injunction  should  be  sustained,  unless  it  be  for 
some  of  the  matters  to  which  we  will  now  refer. 

Plaintiff  contends  that  defendant  is  estopped  by  conduct  and 
by  the  record  in  the  foreclosure  proceedings  from  claiming 
the  property.  This  claim  is  without  merit.  Defendant  and 
its  grantors  and  assignors  were  at  all  times  in  possession  of 
the  property  in  question,  and  claiming  a  right  thereto,  as  i 
trade  fixture.  The  mere  fact  that  plaintiff  became  the  pur- 
chaser of  the  real  estate  on  which  the  shop  was  situated  is  not 
sufficient  to  support  the  plea  of  estoppel,  for  defendants  or 
their  assignors  were  at  all  times  in  possession  of  the  premises, 
claiming  the  repair  shop  as  a  trade  fixture.  The  building  was 
erected  after  the  decree  of  foreclosure  was  rendered,  but  before 
the  master's  sale;  but  it  is  the  decree,  and  not  the  sale,  which 
operates  as  the  estoppel.  Hence,  although  the  Northern 
Company  was  made  a  party  to  the  foreclosure,  that  decree  did 
not  and  could  not  adjudicate  the  question  as  to  the  ownership 
of  property  erected  after  the  decree  was  rendered. 

The  next  point  made  by  plaintiff  is  that  the  original  lease 
was  forfeited,  and  that,  as  the  lessee  did  not  remove  the  prop- 
erty during  the  continuance  of  the  lease,  it  cannot  claim  title 
thereto  as  a  fixture.  True,  the  original  lease  was  terminated 
in  1889,  bnt  the  building  was  erected  under  an  arrangement 
made  in  1896,  whereby  tbe  receivers  continued  in  the  pos- 
session of  the  property  as  tenants  until  the  master's  sale  in 
1899;  and  from  the  last-named  date  until  the  beginning  of  this 
suit  either  the  relation  of  landlord  and  tenant  existed  between 
the  parties,  or  the  property  was  in  custodia  legis  pursuant  to 
tbe  order  of  the  federal  courts.  So  that  it  appears  the  build- 
ing was  erected  by  tenants  or  receivers  after  the  decree  of 
foreclosure  was  entered,  and  this  right  or  tenancy  had  not 
expired  when  this  action  was  brought. 

Plaintiff  contends,  however,  that  tbe  renewal  of  the  lease 
terminated  the  right  to  remove  fixtures  erected  during  the 
original  term.  This  seems  to  be  the  rule  in  some  states,  bnt 
we  have  not  as  yet  adopted  it  in  this  jurisdiction.  See  Mc- 
Carthy v.  Tmmacher,  108  Iowa,  284,  78  N.  W.  1104.  And  it 
is  not  necessary  to  decide  the  proposition  in  order  to  dispose 
of  this  controversy. 

Appellant  asked  time,  when  the  case  was  called  for  hearing, 
to  produce  evidence,  and  also  asked  that  the  parties  who  had 
made  affidavits  for  appellee  in  support  of  the  motion  to 
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modify  be  called  for  cross-examination.  The  testimony  that 
it  sought  to  have  time  to  produce  was  not  material  to  the  con- 
troversy, and  the  order  denying  the  right  of  cross-examination 
was  discretionary.  We  see  no  reason  to  interfere  on  either 
ground.  Finally,  the  trial  court  was  vested  with  a  large  dis- 
cretion in  the  matter  in  controversy,  and  the  case  is  not  one 
justifying  our  interference.  Fuson  v.  Insurance  Co.,  53  Iowa, 
60*  6  N,  W.  7. 

|;„The  testimony  is  conflicting,  and  the  necessary  findings  to 
support  the  modification  order  have  sufficient  support.  The 
order  is  therefore  affirmed. 


State  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 

[Supreme  Court  of  Louisiana,  Nov.  iS,  1901.) 
[31  So.  Rep.  115.1 
Whether  Lease  of  Railroad  Property   Necessarily   Involves  Corporate 
Existence  of  Lessor — Res  Judicata."' 

A  lease  by  one  railroad  company  of  the  tangible  property  of  another 
-does  not,  of  necessity,  involve  the  franchises  or  corporate  existence  of 
the  lessor ;  and  a  judgment  against  the  lessee,  in  a  suit  to  which  the 
lessor  is  not  a  party,  with  respect  to  the  lessee's  use,  under  Its 
charter,  of  the  leased  property,  is  not  conclusive  as  to  the  rights  of 
the  lessor  which  are  not  included  in  the  lease. 
Railroads— Authority  to  Carry  On  Warehouse  Business. 

There  is  nothing  in  the  charter  of  the  defendant  company  (Act  No. 
37  of  1877,  Reg.  Sess.)  that  authorizes  said  company  to  carry  on  the 
business  of  public  warehouseman,  whether  under  said  charter,  or  tinder 
Act  No.  156  of  1888,  or  otherwise,  or  that  authorizes  it  to  carry  on  sneb 
business  as  incidental  to  the  business  of  a  railroad  operated  by  any 
other  person  or  corporation  than  itself. 

(Syllabus  by  the  Court. ) 

Appeal  from  civil  district  court,  parish  of  Orleans;  George 
H.  Tneard,  Judge. 

Action  by  the  state  against  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Denegre,  Blair  &  Denegre,  for  appellant. 

Walter  Guion,  Atty.  Gen.  (£.  Howard  McCaleb,  of  coun- 
sel), for  the  State. 

MONROE,  J.  This  suit  may  be  regarded  as  the  sequel  to 
that  entitled  "State  v.  Southern  Pac.  Co.,"  52  La.  Ann.  1822, 
28  South.  372.  In  the  latter  case  it  was  charged  by  the  state 
that  the  defendant,  the  Southern  Pacific  Company,  was 
unlawfully  exercising  the  franchise  of  "public  warehouseman" 
in  New  Orleans,  and  the  object  of  the  suit  was  to  restrain  it 
from  so  doing. 

The  following  excerpts  from  the  statement  and  opinion  of 
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the  court,  as  therein  made  and  rendered,  will  serve  to  make 
clear  the  condition  of  affairs  upon  which  the  present  action 
is  predicated,  to  wit:  This  conrt,  speaking  through  the  chief 
justice,  in  stating  the  case,  said: 

"After  pleading  the  general  issue,  it  [the  Southern  Pacific 
Company]  admitted  and  averred  that  for  nearly  10  years  past 
it  had  been  storing  for  hire  in  warehouses  belonging  to  the 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany, a  corporation  created  by  special  act  of  the  legislature 
of  this  state,  being  Act  Mo.  37  of  the  Acts  of  1877.  by  arrange- 
ment with  the  owner  thereof,  goods  and  merchandise  trans- 
ported or  to  be  transported  over  the  line  of  railroad  and 
steamships  of  said  company,  consisting  almost  entirely  of 
sugar  and  rice,  and  during  said  period  had  been  issuing  ware- 
house receipts,  such  as  were  authorized  by  Act  No.  156  of  the 
general  assembly  of  this  state  [of  the  session  of  1888],  with 
the  conditions  and  requirements  of  which  the  defendant  has 
fully  complied.  And  it  further  averred  that  said  business 
was  not  ultra  vires,  or  contrary  to  the  policy  of  the  state  or 
the  interests  of  the  public;  that  it  afforded  much-needed 
facilities  to  the  patrons  of  the  railroad,  and  was  a  necessary 
and  proper  incident  to  the  business  of  said  railroad,  in  which 
it  was  engaged ;  that,  while  it  believed  that  its  action  in  the 
premises  had  been  entirely  intra  vires,  nevertheless,  in  view 
of  the  contention  made  by  the  state  in  this  suit,  it  had  con* 
eluded  to  withdraw  from  said  business,  referred  to  by  the  state 
as  that  of  'public  warehouseman,'  and  to  surrender  aud  return 
to  said  owner  the  possession  of  said  warehouse,  and  it  had 
done  so,  and  had  transferred  its  unfinished  business  to  the 
said  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company."  Proceeding  with  the  statement  the  court  said: 
"Mo  notice  seems  to  have  been  taken  of  the  averment  in  the 
answer  that  defendant  had  withdrawn  from  the  business  of 
warehouseman,  and  had  surrendered  and  returned  to  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company  (the 
owner  thereof)  the  possession  of  the  warehouses,  and  had 
transferred  its  unfinished  business  to  said  corporation;  bat 
the  case  went  to  trial,  resulting  in  a  judgment  in  favor  of  the 
defendant,  dismissing  plaintiff's  demand,  with  costs.  The 
state  has  appealed.  Plaintiff's  prayer  was  based  upon  allega- 
tions that  the  Southern  Pacific  Company,  a  foreign  corpora- 
tion, chartered  and  organized  under  the  laws  of  the  state  of 
Kentucky,  carrying  on  a  business  and  maintaining  a  public 
office  in  this  state,  and  in  the  city-  of  Mew  Orleans,  bad 
*  *  *  intruded  into,  and  was  unlawfully  holding  and  ex- 
ercising, the  public  franchise  of  carrying  on  and  transacting 
the  business  of  a  public  warehouseman  in  the  city  of  New 
Orleans  and  state  of  Louisiana;  that  the  Southern  Pacific 
Company  was  then,  and  had  been  for  more  than  a  year,  daily 
and  continuously  soliciting  and  receiving  property  for  storage 
in  its  warehouses  for  hire  and  reward,  *    *    issuing,  over 
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the  signatures  of  its  authorized  agents,  public  warehouse 
receipts  therefor,  to  the  order  of  different  persons  entitled 
thereto,  which  said  receipts  purport  to  be  issued  by  defend- 
ant as  a  public  warehouseman  •  *  •  •  that  it  had  been 
receiving  goods,  wares,  merchandise,  and  agricultural  prod- 
acts  in  the  warehouses  leased  and  kept  by  it  in  the  city  of 
New  Orleans,  from  day  to  day  daring  the  past  year,  charging 
storage  therefor,  and  delivering  the  property  received,  and, 
in  general,  carrying  on  and  conducting  the  business  known  as 
public  warehouseman;  •  *  *  that  said  acts  and  doings 
of  said  defendant  *  •  *  were  illegal,  and  contrary  to 
petitioner's  public  policy,  *  *  *  were  not  authorized  by 
its     [defendant's]    charter,    and    were    wholly    ultra    vires 

*  *  *  and  were  contrary  to  and  violative  of  the  constitu- 
tion of  this  state,  which  provides  that  no  corporation  shall 
engage  in  any  business  other  than  that  expressed  in  its  charter 
or  incidental  thereto;  *  *  *  and  the  acts  and  doings  of 
said  defendant  were  highly  injurious  and  detrimental  to  peti- 
tioner's interest  and  the  interest  of  her  citizens  licensed  and 
authorized  by  her  laws  to  carry  on  business  as  public  ware- 
housemen in  the  city  of  Mew  Orleans  and  state  of  Louisiana." 

In  the  opinion  it  was  said,  among  other  things: 
"Had  the  defendant  been  organized  in  Louisiana  under  a 
charter  precisely  similar  to  that  under  which  it  was  incor- 
porated in  the  state  of  Kentucky,  it  would  not  have  been 
entitled  to  carry  on  here,  as  a  corporation,  the  business  of 
warehousing  as  a  substantive,  independent  business.  The 
charter  of  the  company  did  not  entitle  it  to  pursue  such  busi- 
ness in  Kentucky.  *  *  *  The  evidence  shows  that  the 
defendant  company  is  operating,  in  Louisiana,  a  connected 
line  of  railroad,  under  leases  obtained  from  several  railroad 
corporations.  We  do  not  think  its  right  to  do  this  is  an  issue 
in  this  case,  under  the  pleadings.  *  *  *  We  are  of  opin- 
ion that  the  defendant  company  is  not  authorized  to  receive, 
as  being  for  purposes  incidental  to  its  business  as  a  railroad 
or  common  carrier,  a  license  under  Act  No.  156  of  1888.  The 
license  granted  thereunder  contemplates  a  permanence  of  the 
storage  of  articles  received,  which  is  inconsistent  with  the 
legitimate  and  regular  business  of  a  railroad  corporation. 

*  *  *  The  rights,  duties,  and  obligations  of  a  common 
carrier  and  warehouseman  are  separate  and  distinct.  Rail- 
road companies  are  common  carriers,  while  warehousemen 
are  depositaries  for  hire  or  reward.  We  are  of  opinion  that 
the  defendant  company  is  not  authorized  to  receive,  for 
storage,  for  hire,  in  warehouses,  goods  or  produce  which  have 
not  been  received  by  it  under  and  from  shipments  by  its  road, 
or  for  shipments  upon  its  road.  We  think  it  authorized  to 
receive  them  for  storage  in  warehouses  under  and  from  ship- 
ments upon  its  road  and  for  shipment  by  its  road  to  the  extent 
that  such  storage  is  in  fulfillment  of  its  obligations  as  a  com- 
mon carrier,  and  not  otherwise,  and  no  longer.     We  do  not 
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consider  that  storage  of  such  goods  and  merchandise  by 
defendant  in  warehouses,  for  hire,  is  incidental  to  its  business 
as  a  railroad  corporation  and  common  carrier,  when  the 
storage  is  made,  under  either  an  express  or  implied,  special 
or  general,  agreement  with  shippers  and  consignees,  either 
before  or  at  the  time  of  shipment  or  on  receipt  of  goods,  that 
they  should  be  received  and  held  for  storage,  for  hire,  either 
for  a  fixed  time  or  at  the   will  of  the  shippers  or  consignee! 

*  *  *  We  think  that  the  storage  of  goods  by  a  railroad  in 
its  warehouses,  as  a  matter  incidental  to  its  business  as  such, 
contemplates  and  looks  to  a  rotation  of  storage  as  immediate 
and  prompt  as  the  railroad  corporation  can  make  it.  *  *  * 
To  be  incidental  business,  the  storage  most  be  preliminary 
either  to  immediate  transportation  or  immediate  removal 
Hutch.  Can.  §§  62,  63,  88,  89,  97,  351,  352,  356,  369,  378; 
Railroad  Co.    v.   Warren,    16  111.    502,  63    Am.    Dec  317. 

*  *  *  We  do  not  think  we  are  called  on  here  to  attempt 
to  define  the  particular  time  and  circumstances  under  which 
the  relations  of  shippers  and  consignees  of  goods  by  a  railroad 

*  *  *  as  a  common  carrier  shift  to  those  of  bailors  and 
bailees.  State  v.  King,  46  La.  Ann.  85,  14  South.  433.  It 
suffices  to  recognize  the  fact  that  there  may  be  such  shifting, 
and  when  it  occurs  the  storage  of  goods  in  the  warehouses  of 
the  corporation  for  any  length  of  time  becomes  a  distinct, 
substantive  business,  and  cannot  be  carried  on  as  being  inci- 
dental to  the  franchise  of  a  railroad  corporation.  That  the 
defendant  has  carried  on  such  substantive  business  in  the  past 
is,  we  think,  shown  by  the  evidence.  *  *  *  The  state  has 
the  undoubted  right  to  prevent  its  continuance."  And  there 
was  judgment  as  follows,  to  wit:  "For  the  reasons  assigned, 
it  is  hereby  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  district  court  be  *  *  *  reversed,  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the  defendant  corporation 
be,  and  is  hereby,  enjoined  and  restrained  from  taking  out  1 
license  as  a  public  warehouseman  under  Act  No.  101  of  1886 
(Act  No.  1 56  of  1888),  and  from  carrying  on  business  as  a 
public  warehouseman  for  hire.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  defendant  company  be,  and  it  is  hereby, 
enjoined  and  restrained  from  carrying  on  or  pursuing  the 
business  of  warehousing,  for  hire,  as  a  substantive  business, 
and  that  it  be  restricted  in  its  storage  of  goods  in  ware- 
houses to  storage  by  it  in  fulfillment  alone  of  its  obligations 
as  a  common  carrier." 

Two  of  the  members  of  the  court,  whilst  giving  assent  to 
the  principle  on  which  the  decision  of  the  majority  rested, 
withheld  concurrence,  on  the  ground  that  it  should  have  dis- 
tinctly affirmed,  instead  of  leaving  it  to  inference,  that  noth- 
ing therein  contained  was  intended  to  deny  to  defendant 
corporation  the  right  to  charge  a  reasonable  compensation  or 
demurrage  for  freight  received  by  it  in  its  capacity  as  com- 
mon carrier  for  transportation  over  its  lines,  and  which  conld 
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not  be  immediately  shipped  to  its  destination,  or  for  freight 
received  by  transportation  over  its  lines  which  could  not  be 
immediately  delivered  to  the  consignee.  And  they  expressed 
the  opinion  that  such  right  undoubtedly  exists,  as  incidental 
to  the  business  of  common  carrier,  though  freight  cannot  be 
so  held  and  charged  for  beyond  a  reasonable  time. 

Upon  the  application  for  rehearing,  the  following  was  con- 
curred in  by  all  the  members  of  this  court,  viz. :  "It  was  not 
thought  by  the  majority  of  the  court  that  any  serious  doubt 
would  arise  as  to  the  right  of  the  defendant  to  charge  and 
recover  compensation  for  storage  in  its  own  warehouses  of 
goods  left  on  its  hands  by  reason  of  the  failure  of  the  consignee 
to  remove  the  same  promptly,  or  for  the  enforced  storage  of 
property  handled  by  it  in  its  capacity  as  a  common  carrier; 
but,  as  there  appears  to  be  some  uncertainty  as  to  the  inter- 
pretation of  which  the  opinion  and  decree  heretofore  handed 
down  and  entered  are  properly  susceptible,  and  as  that  uncer- 
tainty is  shared  by  our  Brethren  who  withheld  their  con- 
currence upon  that  account,  we  think  it  advisable  to  say  that 
it  is  not  the  meaning  or  intent  of  the  judgment,  as  rendered, 
to  deny  the  right  of  defendant  to  charge  and  recover  compen- 
sation under  the  circumstances  as  hereinbefore  stated,  and 
that  the  difference  of  opinion  between  the  members  of  the 
court  was,  not  as  to  whether  such  right  exists,— for  we  are  all 
agreed  that  it  does, — bat  as  to  whether  the  fact  of  its  existence 
was  sufficiently  recognized  in  the  opinion  and  decree.  With 
this  explanation,  the  application  for  rehearing  is  refused." 

Thereafter  the  state  brought  the  suit  which  is  now  before 
the  court,  and  alleges,  in  substantially  the  same  language  as 
that  used  in  tbe  suit  against  the  Southern  Pacific  Company, 
that  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany (which  for  convenience  will  be  designated  as  the 
"Morgan  Company")  is  carrying  on  the  business  of  a  public 
warehouseman,  issuing  warehouse  receipts,  etc  The  petition 
herein  filed  then  recites  the  fact  and  tbe  terms  of  the  judg- 
ment rendered  in  the  former  suit,  and  alleges  that  said  judg- 
ment is  final  and  executory.  It  furtber  recites  the  language 
of  the  answer  filed  in  said  suit,  to  the  effect  that  the  defend- 
ant had  concluded  to  withdraw  from  the  warehouse  business, 
and  had  surrendered  and  returned  the  warehouses  used  by 
it  to  tbe  Morgan  Company,  and  had  transferred  to  said  com- 
pany its  current  warehouse  business,  and  alleges  that  no 
agreement  has  ever  been  entered  into  whereby  the  Southern 
Pacific  Company  has  surrendered  said  warehouses  or  trans- 
ferred said  business;  and  that,  if  any  such  agreement  and 
surrender  were  made,  the  same  were  simulations,  devised  for 
the  purpose  of  evading  the  effect  of  the  judgment  which  tbe 
two  corporations  believed  wonld  be  rendered,  against  such 
Southern  Pacific  Company.  It  further  alleges  that  since  the 
alleged  withdrawal  of  tbe  Southern  Pacific  Company  the 
business  which  it  was  prohibited  from  carrying  on  has  been 
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continuously  conducted  by  said  Morgan  Company,  as  the 
representative  and  for  the  account  of  said  Southern'Pacinc 
Company.  It  is  farther  alleged  that,  if  the  petitioner  be  mis- 
taken in  these  allegations,  and  if  the  Morgan  Company  is  not 
carrying  on  said  business  for  account  of  the  Southern  Pacific 
Company,  nevertheless  the  judgment  rendered  against  the 
latter  company  is  binding  on  the  former,  and  the  Morgan 
Company,  by  reason  of  its  relation  with  the  Southern  Pacific 
Company,  and  the  privity  existing  between  them,  is  concluded 
by  said  judgment,  and  that  its  carrying  on  business  in  viola- 
tion thereof  is  in  contempt  of  the  authority  of  this  court  It 
is  further  alleged  that,  if  neither  of  these  positions  be  main- 
tained, and  it  should  be  held  that  said  Morgan  Company  is 
not  carrying  on  said  business  as  the  representative  of  said 
Southern  Pacific  Company,  and  is  not  concluded  by  the  judg- 
ment against  the  latter,  nevertheless  that  said  Morgan  Com- 
pany is  without  authority  to  carry  on  said  business,  for  the 
reason  that  it  claims  to  have  leased  to  said  Southern  Pacific 
Company  its  railroad  in  this  state,  together  with  all  its 
steamships,  depot  buildings,  wharves,  and  all  other  property 
connected  with  and  appurtenant  thereto,  and  that  "if  said 
contract  *  *  *  be  a  lease  (about  which  petitioner  ex- 
presses no  opinion),  and,  if  such,  it  be  not  binding  on  peti- 
tioner to  the  extent  of  not  denying  to  it  the  right  of  suing  to 
forfeit  the  charter  of  said  Morgan's  Louisiana  &  Texas  Rail- 
road &  Steamship  Company  by  reason  of  its  having  made  and 
entered  into  a  contract  with  the  Southern  Pacific  Company 
not  authorized  by  its  charter,  and  wholly  ultra  vires  (in  regard 
to  which  petitioner  reserves  all  of  its  rights,  and  especially 
the  right  to  sue  hereafter  for  such  forfeiture  of  charter,  should 
it  be  deemed  advisable  and  proper  to  do  so  [?]),  nevertheless 
the  said  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company,  as  between  it  and  the  Southern  Pacific  Company, 
occupies  toward  the  latter  the  position  of  having  leased  to  it 
all  the  rights  and  privileges  granted  to  Morgan's  Louisiana  ft 
Texas  Railroad  &  Steamship  Company  in  its  charter  to  carry 
on,  conduct,  and  operate  a  railroad  in  the  state  of  Louisiana, 
and  that,  therefore,  having  abandoned  and  devested  itself  of 
the  privilege  and  right  to  carry  on,  conduct,  and  operate  a 
railroad  in  this  state,  it  has  abandoned,  surrendered,  and 
devested  itself  of  any  right,  if  any  it  has,  under  its  charter 
(which,  however,  is  denied),  to  carry  on  and  conduct  the 
business  of  a  public  warehouseman,  or  to  operate,  conduct,  or 
carry  on  the  business  of  storing  goods,  wares,  and  merchan- 
dise of  any  kind,  at  all,  in  any  capacity. "  It  is  further  alleged 
that  the  defendant,  upon  May  24,  1900,  applied  for  and 
obtained  a  license  to  carry  on  the  business  of  public  ware- 
houseman under  Act  No.  156  of  1888,  but  that  it  is  without 
authority,  under  its  charter,  to  cany  on  said  business,  and  is 
prohibited  by  the  constitution  from  engaging  in  any  business 
other  than  that  expressed  in    said  charter,   or  incidental 
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thereto.  There  is  a  prayer  for  a  preliminary  injunction 
restraining  the  defendant  from  carrying  on  the  business  of 
public  warehouseman;  from  receiving  and  storing  goods  and 
merchandise  or  agricultural  products,  whether  for  pay  or 
otherwise;  from  issuing  warehouse  receipts;  from  leasing  or 
purchasing  any  building  to  be  used  as  a  public  warehouse, 
or  for  storing  goods,  merchandise,  or  agricultural  products, 
whether  for  pay  or  otherwise;  and  from  selling  or  otherwise 
conveying  any  franchise  to  store  goods  that  it  may  claim  to 
possess,  whether  as  a  public  warehouseman  or  otherwise.  And 
the  petition  concludes  with  a  prayer  for  judgment  maintaining 
such  injunction  and  decreeing  that  the  defendant  is  carrying 
on  the  business  of  a  public  warehouseman  for  account  of  the 
Southern  Pacific  Company;  that  for  that  or  other  reasons 
stated  it  is  prohibited  from  so  doing,  and  is  concluded  by  the 
judgment  heretofore  rendered  against  said  company,  and  is 
in  contempt  thereof;  and  that  under  no  circumstances  is  said 
defendant  entitled  to  make  use  of  the  franchise  of  a  public 
warehouseman,  or  to  receive  or  store,  for  hire  or  otherwise, 
whether  as  a  public  warehouseman  or  in  any  other  capacity, 
any  goods,  wares,  or  agricultural  products. 

The  application  for  the  preliminary  injunction  was  refused 
by  the  judge  a  quo  upon  the  face  of  the  papers,  and  the  state 
thereupon  applied  to  this  court  for  a  writ  of  mandamus  to 
compel  its  issuance,  with  the  result  that  the  trial  judge  was 
directed  to  hear  the  application  upon  a  rule  nisi.  State  v. 
Judge  of  Division  C,  Civil  District  Court,  104  La.  Ann.  no, 
28  South.  836.  The  attempt  to  obtain  a  preliminary  injunc- 
tion seems,  however,  to  have  been  eventually  abandoned, 
and  the  defendant  filed  an  answer  to  the  following  effect,  to 
wit:  It  avers  that  it  was  incorporated  by  Act  No.  37  of  1877, 
and  maintains  its  office  in  the  city  of  New  Orleans,  and  that 
said  act  of  incorporation  constitutes  a  contract  between  it  and 
the  state,  which  is  protected  by  the  constitution  of  the  United 
States;  and  that  its  rights  under  said  contract  constitute  prop- 
erty, the  divestiture  of  which  is  prohibited  by  the  same 
authority;  and  it  claims  the  protection  of  article  1,  §  10,  and 
of  section  1,  Amend.  14.  of  said  constitution,  as  against  any 
adverse  construction  of  Act  No.  156  of  1888,  or  of  either  of 
the  constitutions  which  have  been  adopted  by  this  state. 
It  further  avers  that  its  said  charter  authorizes  it  to  exercise 
all  the  franchises  and  to  carry  on  all  the  business  to  which  it 
is  charged  with  exercising  and  carrying  on,  and  this  whether 
separately  from  its  railroad  business  or  otherwise.  It 
especially  denies  the  allegation  of  the  petition  to  the  effect 
that  there  was  no  surrender  of  defendant's  warehouses  by  the 
Southern  Pacific  Company,  and  no  transfer  of  the  warehouse 
business,  and  alleges  that  it  obtained  the  license  contemplated 
by  Act  No.  156  of  1888,  and  resumed  control  of  said  ware- 
house in  May,  1899,  and  thereafter  conducted  business  therein 
in  good  faith,  and  solely  for  its  own  account ;  and  it  further 
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denies  that  in  so  doing  it  violated,  or  was  guilty  of  contempt 
of,  the  judgment  rendered  against  the  Southern  Pacific  Com- 
pany, in  a  suit  to  which  the  defendant  was  not  a  party,  and 
which  was  predicated  upon  the  charter  incapacity  of  the 
corporation  against  which  it  was  rendered. 

Thereafter  a  supplemental  petition  was  filed  on  behalf  of 
the  state,  in  which  it  is  alleged  that,  if  the  defendant's'  legis- 
lative charter  confers  upon  it  the  right  to  engage  in  the  ware- 
house business,  except  as  incidental  to  its  business  as  a 
common  carrier,  the  same  is  unconstitutional,  for  the  reason 
that  no  sach  object  is  expressed  in  the  title;  and  the  parties 
thereupon  went  to  trial  upon  the  merits,  with  the  result  that 
there  was  a  judgment  for  the  plaintiff  in  the  following  terms, 
to  wit:  "  *  *  *  Enjoining  and  restraining  said  defendant 
from  carrying  on  business  as  a  public  warehouseman  for  hire, 
and  of  availing  itself  of  the  provisions  of  Act  No.  156  of  1888, 
and  farther  enjoining  said  defendant  from  pursuing  the  busi- 
ness of  warehousing  for  hire  as  a  substantive  business,  and 
restricting  it,  in  its  storage  of  goods  in  warehouses,  to  storage 
by  [in]  fulfillment  alone  of  obligations  incurred  by  it  in  due 
course  of  business  as  a  common  carrier,"  etc  From  this 
judgment,  the  defendant  has  appealed,  and  the  plaintiff 
answers  the  appeal,  and  prays  that  said  judgment  be  made 
to  conform  to  the  prayer  of  its  petition. 

The  following  are  the  facts  of  the  case,  as  they  appear  from 
the  record,  to  wit: 

The  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company,  which,  as  heretofore,  will  be  designated  as  the 
"Morgan  Company,"  was  incorporated  by  an  act  of  the  gen- 
eral assembly  of  this  state  (No.  37  of  1877).  By  the  terms  of 
the  act  the  corporation  was  granted  perpetual  succession,  and 
such  powers  were  conferred  as  appeared  to  be  necessary  for 
the  accomplishment  of  the  purposes  declared  in  the  title, 
which,  together  with  certain  provisions  concerning  the  main- 
tenance and  conduct  of  warehouses,  will  be  more  particularly 
referred  to  in  the  opinion  which  follows.  The  capital  stock 
was  fixed  at  $5,000,000,  divided  into  50,000  snares  of  $100 
each,  and  the  company  was  authorized  to  increase  the  same 
to  $15,000,000,  and  some  years  later  availed  itself  of  that  priv- 
ilege. At  the  original  organization  the  whole  amount  of 
capital  called  for  by  the  charter  was  furnished  by  Charles 
Morgan,  but  50  shares  of  the  stock  were  issued  to  five  other 
gentlemen,  in  lots  of  10  shares  each,  and  they  gave  their 
notes,  either  to  Morgan  or  to  the  company,  each  for  $1,000, 
and  those  notes,  together  with  the  certificates  which  bad  been 
issued  to  the  makers,  remained  in  the  possession  of  the  com- 
pany from  the  time  the  notes  were  given,  and  the  certificates 
were  returned  to  it,  save,  perhaps,  in  one  or  two  instances, 
where  other  persons  have  been  substituted  as  shareholders, 
until  with  the  last  few  years,  when  they  were  sent  to  the 
assistant  secretary  of  the  company,  who  is  also  an  officer  of 
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the  Southern  Pacific  Company,  and  has  his  office  in  New 
York.  In  1883  there  was  established,  by  the  legislature  of 
Kentucky,  a  corporation  called  the  "Southern  Pacific  Com- 
pany," to  which  was  also  granted  perpetual  succession,  and 
which  was  authorized,  among  other  things  (quoting  the  lan- 
guage), "to  contract  for,  and  acquire  by  purchase,  or  other- 
wise, bonds,  stocks,  obligations  and  securities,  of  any 
corporation,  company,  or  association,  now  existing,  or  here- 
after formed,  or  constituted,  and  bonds,  obligations  and 
securities,  of  any  individual,  state,  territory,  government,  or 
local  authority,  whatever,  and  to  enter  into  contracts  with 
any  corporation,  company,  or  association,  individuals,  state, 
territory,  government,  or  local  authority,  in  respect  of  their 
bonds,  stocks,  obligations  and  securities,  or  in  respect  of  the 
construction,  establishment,  acquisition,  owning,  equipment, 
leasing,  maintenance,  or  operation,  of  any  railroads,  tele- 
graphs, or  steamship  lines,  or  any  public,  or  private,  improve- 
ments, or  appurtenances  thereof,  in  any  state,  or  territory  of 
the  United  States,  or  in  any  foreign  country,  and  to  buy, 
hold,  sell,  and  deal  in,  all  kinds  of  public,  and  private,  stocks, 
bonds,  and  securities, ' '  etc  The  corporation  thus  established 
shortly  thereafter  acquired  all  the  stock  of  the  Morgan 
Company  of  which  Charles  Morgan  had  been  the  owner,  and 
in  1885  entered  into  a  contract  with  said  Morgan  Company 
and  other  railroad  companies,  the  following  excerpt  from  which 
will  be  sufficient  for  the  purposes  of  this  case,  to  wit:  "The 
said  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company  hereby  leases  to  the  Southern  Pacific  Company,  for 
the  term  of  ninety-nine  years  from  the  date  hereof,  its  rail- 
road, situated  in  the  state  of  Louisiana,  and  known  and 
designated  as  the 'Morgan's  Louisiana  &  Texas  Railroad, ' 
together  with  all  the  branches  thereof,  and  the  rolling  stock, 
telegraph  lines,  tools,  and  property  of  every  sort  and  nature 
whatsoever,  now  in  use  upon  or  in  connection  with  said  rail- 
road and  branches,  and  together  with  all  the  appurtenances 
thereunto  belonging;  also  all  steamships,  tugs,  wharves,  piers, 
landings,  depots,  buildings,  and  all  other  property,  real  and 
personal,  now  owned,  held,  or  possessed  by  the  said  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company,  with 
the  right  to  possess,  maintain,  use,  and  operate  the  said  prop- 
erty, and  to  receive  the  rents,  issues  and  profits  thereof."  In 
consideration  of  this  lease  the  Southern  Pacific  Company 
assumed  certain  obligations  of  the  Morgan  Company,  and 
agreed  to  pay  to  that  company  a  certain  proportion  of  its  (the 
Southern  Pacific  Company's)  profits.  The  particular  ware- 
houses the  operation  of  which  has  given  rise  to  this  con- 
troversy, to  wit,  the  Bienville  and  Poydras,  were  built  by  the 
Morgan  Company  in  1889  and  1892,  respectively,  and  are 
owned  by  that  company.  The  Southern  Pacific  Company, 
however,  shortly  after  they  were  built,  assumed  control  of 
them  by  virtue  of  some  arrangement,  the  particulars  of  which 


688         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 
State  v.  Morgan's  L.  &  T.  R.  4  S.  S.  Co 

are  not  disclosed,  and  continued  to  manage  them  until  Hay 
4,  1899,  when  it  surrendered  such  control  and  management 
to  the  Morgan  Company,  which  company,  npon  May  19, 189% 
had  obtained  a  certificate  or  license  to  do  business  as  a  pub- 
lic warehouseman,  agreeably  to  the  provisions  of  Act  No.  156 
of  1888,  and  has  since  that  date  conducted  such  business  in 
its  own  name,  and  for  its  own  account. 
Opinion. 
It  is  nowhere  charged  in  the  pleadings  that  either  the 
Southern  Pacific  or  the  Morgan  Company  was  not  legally 
incorporated,  or  that  either  of  them  failed  to  enter  upon  the 
user  of  its  corporate  franchise,  or  that  it  was  incompetent  for 
the  Southern  Pacific  Company  to  acquire  the  stock  of  the 
Morgan  Company,  or  to  lease  or  operate  its  railroad,  or  that 
the  lease  of  its  tangible  property  devested  the  franchise  and 
terminated  the  existence  of  the  Morgan  Company.  These 
questions  are  not,  therefore,  issues  in  the  case,  and  they  were 
not  issues,  and  were  not  decided,  in  the  case  against  the 
Southern  Pacific  Company.  The  proposition  presented  in 
that  case  and  decided  by  this  court  was  that  the  Southern 
Pacific  Company,  exercising  the  franchises  conferred  by  its 
own  charter,  a  Kentucky  statute,  and  operating  tangible  prop- 
erty leased  from  the  Morgan  Company,  could  not  carry  on, 
in  this  state,  the  warehouse  business,  as  an  independent  busi- 
ness, whether  as  a  public  warehouseman,  under  the  act  of 
1888,  or  otherwise,  but  that,  in  so  far  as  that  business  is  con- 
cerned, it  mast  confine  itself  to  such  as  is  incidental  to  the 
operation  of  the  railroads  of  which  it  is  lessee.  Whether  the 
lessor,  the  Morgan  Company,  if  operating  its  road  itself,  or 
without  operating  it,  could  carry  on  a  warehouse  business 
independently,  incidentally,  or  otherwise,  was  neither  pre- 
sented nor  considered  for  the  purposes  of  the  decision  so 
rendered;  bat,  if  it  had  been  presented  and  considered,  it  is 
difficult  to  perceive  how  it  could  have  been  so  decided  as  to 
bind  the  Morgan  Company,  since  that  company  was  not  a 
party  to  the  suit,  and  the  Southern  Pacific  Company  was 
without  authority,  and  did  not  pretend,  to  stand  in  judgment 
for  it  with  respect  to  its  franchises,  or  its  autonomy.  It  is 
now  said  on  behalf  of  the  state  that  where  a  railroad  com- 
pany, acting  without  authority,  leases  its  road  to  another 
company,  it  remains  bound  for  the  acts  of  the  lessee  in  the 
management  of  the  property  so  leased;  and  we  are  referred 
to  the  case  of  Fisher  v.  Railroad  Co.  (W.  Va.)  19  S.  £.  578, 
23  L.  R.  A.  758.  But  in  that  case  the  suit  was  brought  on 
behalf  of  a  passenger  who  was  injured  against  the  lessor  com- 
pany, and  the  defendant  filed  a  special  plea  to  the  effect  that 
it  had  leased  its  road  to  another  company,  and  that  the  lessee 
should  have  been  made  the  sole  defendant  The  question 
whether  the  lessor  would  have  been  bound  by  a  judgment  in 
a  suit  to  which  the  lessee  alone  was  made  a  party  was  not 
even  suggested.     It  is  also  said  on  behalf  of  the  state  that  "a 
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sale  or  transfer  pendente  lite,  without  any  express  or  implied 
notice,  affects  the  purchaser  in  the  same  manner  as  if  he 
had  had  such  notice,  and  he  will  accordingly  be  bound  by  the 
decree  in  the  snit,"  from  which  it  is  argued  that  because, 
pending  the  suit  against  the  Southern  Pacific  Company,  that 
company  transferred  its  current  warehouse  business  to  the 
Morgan  Company,  the  latter  is  bound'  by  the  judgment  sub- 
sequently rendered  against  the  former.  The  judgment  against 
the  Southern  Pacific  Company  was  to  the  effect  that  it  can- 
not, under  its  Kentucky  charter,  carry  on  the  warehouse  busi- 
ness as  a  substantive  business,  and  that  with  respect  to  said 
business  it  must  confine  itself  to  that  which  is  incidental  to 
the  railroad  business,  its  right  to  conduct  which  was  not 
called  in  question.  In  so  far,  therefore,  as  that  judgment  is 
said  to  affect  the  right  of  the  Morgan  Company  to  conduct 
the  warehouse  business  as  a  substantive  business,  the  case  is 
about  the  same  as  if  the  proprietor  of  any  ordinary  business 
who  takes  out  a  license  sells  his  stock  and  fixtures,  but  does 
not  transfer  or  part  with  his  license,  and  in  a  suit  against  the 
vendee  of  the  stock  and  fixtures  it  is  held  that  such  vendee 
cannot  conduct  the  business  without  a  license.  Such  a  judg- 
ment can  hardly  be  said  to  conclude  the  vendor  with  respect 
to  his  use  of  the  unexpired  license,  which  he  still  holds.  As 
to  the  right  of  the  Morgan  Company  to  carry  on  the  ware- 
house business  as  incidental  to  that  of  a  railroad,  it  is  suffi- 
cient for  the  purposes  of  the  present  question  to  say  that  in 
the  judgment  it  was  held  that  the  Southern  Pacific  Company, 
exercising  franchises  conferred  on  it  by  its  charter,  has  the 
right  to  carry  on  the  warehouse  business  as  incidental  to  that 
ol  the  railroad  of  which  it  is  the  lessee,  and  that  the  question 
here  presented  is  whether  the  Morgan  Company,'  by  virtue 
of  the  franchise  conferred  by  its  charter,  can  carry  on  such 
warehouse  business  as  incidental  to  that  of  a  railroad  of  which 
it  is  the  lessor,  and  the  lessee  of  which  has  undertaken  to 
surrender  its  recognized  rights  in  that  respect.  It  may  be 
that  under  its  charter  the  Southern  Pacific  Company  can  only 
engage  in  a  warehouse  business  that  is  incidental  to  that  of 
a  railroad  operated  by  itself,  and  that  the  Morgan  Company, 
under  its  charter,  has  the  further  authority  to  engage  in  such 
business  to  the  extent  that  it  is  incidental  to  that  of  a  railroad 
operated  by  other  companies. 

It  is  further  claimed  on  behalf  of  the  state  that  the  defend- 
ant is  bound  by  the  decree  against  the  Southern  Pacific  Com- 
pany because  of  its  interest  in  the  matter,  its  knowledge  of 
the  pendency  of  said  suit,  and  its  refusal  to  avail  itself  of  its 
rights.  But  neither  the  interest,  the  knowledge,  nor  the 
refusal  referred  to  are  disclosed  by  the  record.  It  is  said, 
finally,  that  the  Southern  Pacific  Company  owns  all  the  stock 
of  the  Morgan  Company,  and  bence  that  the  judgment  against 
the  former  is  binding  upon  the  Utter.  There  is  no  attack 
upon  the  autonomy  of  the  Morgan  Company,  and  the  evidence 
2RRR— 44 
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does  not  show  that  there  are  no  other  persons  occupying  the 
positions  of  stockholders  in  said  corporation  than  the  Southern 
Pacific  Company.  Bat,  if  it  were  otherwise,  the  authorities 
on  the  subject  of  the  status  of  what  may  be  called  "nominal" 
stockholders,  and  of  corporations  the  stock  of  which  is  owned 
by  one  person,  concur  to  the  effect  that  a  person  is  none  the 
less  a  stockholder,  for  the  purpose  of  participating,  in  that 
capacity,  in  the  administration  of  the  affairs  of  the  corpora- 
tion, that  his  stock  has  been  transferred  to  him  merely  to 
qualify  him  (i  Beach,  Priv.  Corp.  §§  220,  223;  1  Cook,  Stock, 
Stockh.  &  Corp.  Law  [3d  Ed.]  I  623;  TayL  Corp.  [3d  Ed.]  § 
614;  Gas  Co.  v.  Kaufman  [Ky.]  48  S.  W.  439,  440;  Pulbrook 
v.  Mining  Co.,  9  Ch.  Div.  610),  and  that  the  fact  that  one 
person  owns  all  the  stock  in  a  corporation  does  not  destroy  the 
corporation,  or  make  him  and  the  corporation  one  and  the 
same  person,  but  that  the  latter  continued  to  exist  as  a 
separate  entity,  and  the  former  continues  to  occupy  the  status 
of  a  stockholder  (1  Cook,  Stock,  Stockh.  &  Corp.  Law  [3d 
Ed]  p.  9;  Railroad  Co.  v.  Cochran  [Kan.  Sup.]  23  Pac.  151, 
7  L.  R  A.  414,  19  Am.  St  Rep.  129;  Wilde  v.  Jenkins,  4 
Paige,  481;  Trust  Co.  v.  Kneeland,  138  U.  S.  414,  11  Sup. 
Ct  357.  34  L.  Ed.  1014;  Railway  v.  Williams  [Ark.]  13  S.  W. 

S6;  Railroad  v.  Towner  [Kan.  Sup.]  21  Pac.  221 ;  Button  v. 
offman  [Wis.]  20  N.  W.  668,  669,  so  Am.  Rep.  131;  In  re 
Belton,  47  La.  Ann.  1614,  1619,  18  South.  642,  30  L.  R.  A. 
648).  We  therefore  conclude  that  the  Morgan  Company  is 
not  bound,  as  claimed,  by  the  judgment  heretofore  rendered 
in  the  matter  of  State  v.  Southern  Pac.  Co. 

The  remaining  question  is  whether,  in  the  present  condition 
of  things,  the  Morgan  Company  has  the  right,  under  its 
charter,  to  carry  on  the  warehouse  business  as  a  substantive 
business,  or  as  incidental  to  the  business  of  any  railroad  of 
which  it  is  the  lessor,  and  which  it  is  not  itself  engaged  in 
conducting.  If  the  contention  of  the  counsel  upon  this  subject 
be  well  founded,  the  defendant  may  establish  and  operate  a 
public  warehouse  in  every  town  and  village  in  the  state,  how- 
ever remote  from  and  disconnected  with  its  own  railroad  and 
steamship  lines,  and  whether  as  independent  of  or  as  incidental 
to  the  business  of  railroads  operated  by  other  companies. 
The  authority  relied  on  is  an  act  of  the  legislature,  which  is 
preceded  by  a  title,  and  contains  31  sections;  and  both  title 
and  text  are  to  be  taken  into  account  in  determining  whether 
the  view  thus  presented  should  be  sustained,  since  it  will  be 
admitted  that  the  interpretation  of  particular  provisions  is 
largely  affected  by  the  general  purpose  of  the  statute  in  which 
they  are  found,  as  appears  from  its  title  and  from  all  its  pro- 
visions, taken  together,  particularly  when  such  statute  is 
adopted,  as  in  this  instance,  under  the  dominion  of  a  constitu- 
tion which  requires  that  "every  law  shall  express  its  object 
or  objects  in  its  title."  The  title  of  the  act  in  question  reads 
as  follows:    "An  act  to  incorporate  Morgan's  Louisiana  & 
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Texas  Railroad  &  Steamship  Co.,  to  expedite  the  extension, 
construction  and  maintenance  of  a  railroad  between  New 
Orleans,  Louisiana,  and  the  state  of  Texas,  and  between  New 
Orleans,  North  Louisiana,  and  Arkansas ;  to  declare  and  define 
the  powers  and  liabilities  of  said  company;  to  grant  the  right 
of  way  for  the  construction  of  the  road;  to  authorize  the 
expropriation  of  lands;  to  own  and  run  steamships  and  other 
vessels;  to  construct  and  operate  telegraph  lines;  and  to  vest 
in  said  company  the  right  to  exercise  all  powers  incidental  to, 
and  necessary  for,  the  building,  and  maintenance,  of  railroads 
to  the  state  of  Texas  and  to  North  Louisiana  and  to 
Arkansas."  Acts  1877,  No.  37.  And  the  following  are  some 
of  its  provisions,  including  all  of  those  which  refer  especially 
to  the  warehouse  business,  the  substance  being  given,  unless 
it  otherwise  appears  that  the  exact  language  is  quoted,  to 
wit: 

"Sec.  2.  The  following  are  the  objects  and  purposes  of  this 
corporation,  and  the  power  to  accomplish  the  same  is  hereby 
granted."  First.  To  own  and  operate  the  then  existing  rail- 
road from  New  Orleans  to  Morgan  City.  Second.  To  build 
and  maintain  a  railroad  from  Morgan  City  to  the  Sabine 
river,  for  the  purposes  of  said  road  to  build  bridges  over  said 
river  and  over  Berwick's  Bay.  Third.  To  build  a  railroad, 
with  turnouts  from  its  main  line,  into  Northwestern  Louisiana, 
there  to  connect  with  other  roads  running  into  Texas  and 
Arkansas.  Fonrth.  To  bnild  a  continuation  of  said  railroad 
into  Texas,  under  condition  to  be  imposed  by  that  state. 
Fifth.  To  own  and  run  steamships  and  other  vessels.  Sixth. 
To  carry  persons  and  property  by  said  railroad  and  steam- 
ships, and  to  receive  compensation. 

"Sec.  5.  Said  corporation  is  hereby  authorized  and  em- 
powered: *  *  *  Third.  To  construct,  establish,  or  pur- 
chase, in  this  state,  and,  thereafter,  to  own,  lease,  maintain 
and  use,  suitable  wharves,  piers,  warehouses,  yards,  steam- 
boats, harbors,  depots,  stations  and  other  works  and  appur- 
tenances, connected  with,  and  incidental  to,  said  railway 
and  its  connections;  and  to  ran  and  manage  the  same  as 
the  directors  of  said  company  may  deem  most  expedient,  and 
for  the  welfare  of  said  corporation,  subject  to  police  powers 
of  municipal  corporations.  Fourth.  To  take  and  transport, 
carry,  and  convey,  persons  and  property  upon  its  said  railway 
and  steamships  and  upon  its  boats,  by  power  of  steam  and 
by  other  power,  and  to  receive,  for  safe  keeping,  and  to  store, 
merchandise  and  property,  in  its  yards  or  warehouses,  and  to 
receive,  for  such  transportation,  safe  keeping,  or  storage,  such 
tolls  and  charges,  as  may,  from  time  to  time,  be  established, 
or  authorized  to  be  established,  by  the  directors  of  said  rail- 
road company;  to  make  advances  of  money,  or  credit,  upon 
merchandise  or  property,  for  charges,  made  by  other  trans- 
portation lines  [upon  freight?]  to  be  transported  upon  its 
railways,  steamships,  steamboats  or  vessels,  or  to  be  stored  in 
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its  yards  or  warehouses,  to  such  extent  and  upon  such  terms 
and  conditions  as  the  directors  of  said  company  may,  from 
time  to  time,  establish,  or  authorize  to  be  established." 

"Sec.  27.  That  the  said  company,  with  the  consent  of 
owners  of  lands  fronting  upon  any  navigable  water  course,  or, 
after  such  lands  have  been  acquired  by  the  company,  by  pur- 
chase, lease,  donation,  or  in  any  other  manner  in  accordance 
with  the  laws  of  the  state  of  Louisiana,  may  erect,  construct, 
and  thereafter  maintain  and  use,  wharves,  warehouses, 
depots,  and  other  buildings  and  structures,  in,  or  upon,  the 
margins,  or  upon  that  portion  of  the  margins  reserved  to  pub- 
lic use,  of  any  and  all  navigable  rivers,  bayous,  or  water 
courses,  in  the  state  of  Louisiana,  wherever  the  same  may  be 
deemed,  by  a  majority  of  the  stockholders  of  the  company, 
necessary  and  requisite  to  the  legitimate  and  convenient  trans- 
action of  the  business  of  the  company.  And,  within  the  limits 
of  incorporated  cities,  or  towns,  the  mayor  and  a  majority  of 
the  council  of  such  city,  or  town,  may  authorize  the  construc- 
tion of  said  wharves,  or  other  buildings  or  structures,  in  front 
of  all  public  squares,  or  streets,  that  may  be  bounded  by  such 
navigable  water  courses,  such  use  to  be  subject  to  such  gen- 
eral rules  as  may  be  ordained  by  the  proper  local  govern- 
ment. ' ' 

It  will  be  seen  that  neither  the  title,  in  which  the  purposes 
of  the  act  are  declared  in  general  terms,  oor  section  2,  in 
which  those  purposes  are  specifically  declared,  suggests  the 
idea  of  a  corporation  to  maintain  warehouses  for  the  storage 
of  goods  as  an  independent  business,  or  as  a  business  inci- 
dental to  that  of  a  railroad  other  than  the  railroad  to  be 
operated  by  the  corporation  established  by  the  act.  But, 
pretermitting  the  title  and  the  section  thus  mentioned,  the 
learned  counsel  for  the  defendant,  after  quoting  in  their  brief 
the  "third"  paragraph  of  section  5,  say:  "It  will  be  seen 
from  the  foregoing  that  the  Morgan  Company  is  not  only 
given,  by  implication,  as  follows  from  the  decision  in  the 
Southern  Pacific  Company  Case,  the  warehouse  powers  nec- 
essary and  incidental  to  railroad  operation,  but  power  is 
expressly  given  to  it  to  construct  warehouses,  and  to  run  and 
manage  the  same  as  the  directors  of  the  company  may  deem 
most  expedient,  etc.  It  is  not  charged  in  the  petition  that 
the  Morgan  Company  has  erected  warehouses  not  incidental 
to  or  connected  with  its  railroads,  and  the  contrary  is  dis- 
closed by  the  record  filed  with  the  petition  of  the  suit  against 
the  Southern  Pacific  Company.  It  would  seem,  therefore, 
that  the  wide  powers  as  to  running  and  managing  such  ware- 
houses would  give  very  wide  discretion  as  to  the  employment 
of  the  warehouse  space  at  times  when  it  should  not  be  in 
actual  use,  even  if  we  assume  that  the  words  'connected  with, 
and  incidental  to,  said  railway  and  its  connections,'  apply  to 
*  warehouses, '  and  not  to  the  words  which  immediately  pre- 
cede them,  namely,  'other  works  and  appurtenances.'    We 
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contend,  however,  that  the  contrary  is  the  case;  that  the 
words  'connected  with,  and  incidental  to,  said  railway'  no 
more  limit  the  right  to  constrnct  warehouses  than  they  limit 
the  right  to  own  and  use  steamboats."  We  are  unable  to 
concur  in  this  view.  To  us  the  plain  meaning  of  the  para- 
graph is  that  everything  which  the  company  is  authorized 
"to  construct,   establish,  or  purchase,  *    *    and,  there- 

after, to  own,  lease,  maintain,  and  use,"  from  "wharves," 
which  begins  the  enumeration,  to  "appurtenances,"  which 
ends  it,  is  governed  by  the  word  "suitable,"  which  precedes 
such  enumeration,  and  the  words  "connected  with,  and  inci- 
dental to,  said  railway  and  its  connections,"  which  follow; 
and  hence  that,  as  the  company  is  authorized  "to  constrnct, 
establish,  or  purchase,  *  *  *  and,  thereafter,  to  own, 
lease,  maintain  and  use,"  only  such  wharves,  piers,  and 
warehouses  as  are  "suitable"  for,  and  "connected  with,  and 
incidental  to"  its  railway  and  connections,  the  proposition 
that  the  directors  are  authorized  to  ran  and  manage  such 
wharves,  piers,  and  warehouses,  etc. ,  for  some  other, 
independent,  and  totally  foreign  purpose  is  untenable.  Bnt, 
if  it  were  otherwise,  and  the  learned  counsel  had  succeeded 
in  showing  that,  according  to  the  text  of  the  act,  the  defend- 
ant was  authorized  to  conduct  a  warehouse  business  as  a  sub- 
stantive business,  they  would  at  the  same  time  have  shown 
that  the  text  was  in  that  respect  broader  than  the  title,  which 
refers  only  to  the  railroad,  telegraph,  and  steamship  business. 
"Bnt,"  say  the  learned  counsel,  "be  that  as  it  may,  all  doubt 
as  to  the  right  to  warehouse  goods  to  the  extent  to  which  the 
Morgan  Company  is  now  doing  is  taken  away  by  the  fourth 
clause  of  section  S  of  the  charter,  which  reads  as  follows," 
and  the  clause  is  quoted  in  the  brief.  But  the  "warehouses" 
referred  to  in  the  paragraph  thus  relied  on,  like  those  referred 
to  in  the  preceding  paragraph  of  the  same  section,  and  in 
section  27,  which  follows,  are  the  warehouses  which  the  com- 
pany is  authorized  to  "construct,"  "maintain,"  etc.,  as 
"suitable"  for,  and  "connected  with,  and  incidental  to"  the 
railroad  business,  for  the  carrying  on  of  which  it  is  established ; 
and,  whilst  the  language  of  the  paragraph  in  question  is,  in 
some  respects,  broader  than  that  of  the  preceding  paragraph, 
it  does  not  justify  the  conclusion,  the  title  and  specifically 
declared  purposes  of  the  act  being  considered,  that  the  law- 
makers thereby  intended  that  the  warehouses  which  are  to  be 
constructed  and  maintained  for  one  purpose  should  be 
operated  for  another. 

We  therefore  conclude,  the  validity  of  the  lease  to  the 
Southern  Pacific  Company  not  being  called  in  question  or 
passed  on,  that  upon  the  case  as  presented  the  defendant  is 
without  authority  to  carry  on  the  business  of  public  ware- 
houseman as  an  independent  business,  whether  under  its 
charter,  or  under  Act  No.  156  of  1888,  or  otherwise,  and  that 
it  is  likewise  without  authority  to  carry  on  such  business  as 
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connected  with  or  incidental  to  the  business  of  the  railroad 
operated  by  the  Southern  Pacific  Company,  of  which  it  is 
the  lessor,  or  that  of  any  railroad  operated  by  any  other  per- 
son or  corporation  than  itself.  The  judgment  appealed  horn, 
we  think,  sufficiently  expresses  this  idea,  and  it  is  affirmed. 
BRRAUX,  J.,  concurs  in  the  decree. 


St.  Louis  Merchants'  Bridge  Terminal  Ry.  Co.  v. 
Continental  Trust  Co. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  November  6,  /po/.) 

[Ill  Fed.  Rep.  669.] 

Railroads — Preferential  Debts— Rental  of  Terminal  Property.* 

A  debt  incurred  by  a  railroad  company  for  the  rental  of  terminal  prop- 
erty, under  a  40-year  lease  which  provided  for  its  forfeiture,  together 
with  all  improvements  placed  on  the  property  by  the  lessee,  on  default  in 
payment  of  rent,  ia  not  a  debt  of  the  income,  and  entitled  to  preferential 
payment  from  the  net  income  of  a  receivership,  under  the  usual  order 
directing  payment  by  the  receiver  of  such  claims  accruing-  within  six 
months;  nor  does  the  fact  that  the  lessee  covenanted  to  pay  the  taxes  on 
the  property  render  a  claim  of  the  lessor  for  taxes  paid  a  preferential 
debt, — such  taxes,  as  between  the  parties,  being  merely  a  part  of  the 

Appeal— Review— Findings  of  Master. 

Where  the  transcript  on  appeal  does  not  contain  all  the  evidence  be- 
fore a  master  with  respect  to  a  claim  In  controversy,  the  report  of  the 
master  thereon  cannot  be  set  aside  on  any  question  of  fact. 
Railroads — Preferential  Debts — Original  Construction. 

A  claim  against  an  insolvent  railroad  company,  made  by  a  lessor  to 
such  company  of  terminal  property,  for  the  construction  of  new  track* 
thereon,  which  by  the  terms  of  the  lease  were  subject  to  forfeiture  to 
the  lessor  on  default  in  payment  of  rentals,  is  not  one  for  current  re- 
pairs, nor  for  ordinary  operating  expenses,  which  entitles  it  to  prefer- 
ential payment  from  current  income,  but  one  for  original  construction, 
and  not  preferential- 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

Under  the  bill  of  unsecured  judgment  creditors,  filed  for 
the  benefit  of  all  creditors  who  might  avail  themselves  of  the 
benefits  of  the  proceeding,  a  receiver  was  appointed  in  the 
court  below,  who  took  possession  of  the  railway  owned  and 
operated  by  the  Toledo,  St  Louis  &  Kansas  City  Railroad 
Company.  In  the  order  directing  the  receiver  to  take  pos- 
session and  operate  said  railroad,  it  was,  among  other  things, 
directed  that  the  receiver,  "out  of  the  income"  of  the 
receivership  and  after  paying  his  operating  expenses  and  taxes 
due  or  to  become  dne,  should  pay  "all  amounts  due  or  to  be- 
come doe  employees  of  said  railroad  company,  all  claims  for 
labor  and  services,  all  claims  for  materials  and  supplies  far- 

*As  to  what  are  preferential  claims  against  the  assets  of  an  insolvent 
railroad  company,  see  generally,  note,  14  Am.  &  Eng.  K.  Cas.,  N.  S., 
813  et  seq.;  6  Rap.  &  Mack's  Dig.  1194  et  seq. 
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nishcd  said  railroad  company  within  six  months  prior  thereto, 
and  all  balances  due  or  to  become  doe  to  other  railroad  or 
transportation  companies  on  balance  accruing  oat  of  the 
exchange  of  traffic  accruing;  within  six  months  prior  hereto." 
The  appellant,  by  leave  of  the  court,  intervened  in  said 
cause  and  asserted  claims  aggregating  some  $16,000  against 
the  railway  company,  and  asked  to  have  same  paid  as 
preferential  claims  incurred  within  six  months  prior  to  the 
receivership,  and  payable  ont  of  receiver's  income  under  the 
order  above  recited.  Subsequently  a  mortgage  foreclosure 
bill  was  filed  in  the  same  court.  The  receivership  under  the 
creditors'  bill  was  extended  to  this  foreclosure  proceeding, 
and  the  two  suits  were  consolidated.  This  intervening  peti- 
tion was  answered,  and  the  preferential  character  of  the 
claims  set  up  denied.  The  issues  thus  arising  were  referred 
to  a  special  master,  "to  take  the  evidence  and  report  the  same 
to  this  court,  with  his  conclusions  of  fact  and  law."  The 
special  master  reported  against  two  items  in  the  claim  of 
appellant,  which  were  as  follows:  (1)  Rental  of  terminal 
property  in  St.  Louis  accruing  within  six  months  prior  to  the 
receivership,  $14,328.64.  (2)  Construction  of  tracks  on  rented 
terminals,  furnishing  rails,  ties,  and  other  materials,  and  for 
blocking  and  planking  same  at  crossings,  $2,042.04.  The 
master  reported  that  the  first  item  was  not  a  preferential 
claim,  being  for  rentals  of  terminal  property.  He  reported 
against  the  preferential  character  of  the  second  item,  as  being 
for  the  cost  of  original  construction  of  railway  tracks  upon 
the  leased  terminal  property  referred  to  above,  and  not 
repairs  or  other  expenditure  reasonably  necessary  for  the 
maintenance  of  a  completed  railway.  Exceptions  filed  to  this 
report  by  the  intervener  were  overruled,  and  the  report  con- 
firmed, and  the  equitable  relief  sought  denied. 

Alex  L.  Smith,  for  appellant. 

Clarence  Brown,  for  appellee. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

1.  The  intervening  petition  filed  by  the  appellant  did  not 
aver  that  there  had  been  any  diversion  of  income  applicable 
to  current  expenses,  either  by  the  railroad  company  or  the 
receiver,  and  the  master  reported  that  no  diversion  had  been 
shown.  To  this  part  of  his  report  no  exception  was  taken. 
The  master  further  reported  that  both  claims  were  just  lia- 
bilities of  the  railroad  company,  but  were  "not  entitled  to 
any  preference  over  the  claims  of  the  common  creditors  of 
said  railroad  company."  Under  this  report  there  was  noth- 
ing in  the  way  of  a  decree  against  the  railroad  company  as 
upon  a  nonpreferential,  unsecured  debt  If  the  appellant 
failed  to  take  such  a  decree,  it  was  its  own  fault,  and  no  error 
has  been  assigned  because  it  was  not  given  sach  a  decree. 
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2.  The  only  exceptions  to  the  master's  report,  and  the  only 
errors  assigned  upon  the  decree  below,  go  to  the  preferential 
character  oi  the  debt  doe  to  appellant.  If  the  claims  of  appel- 
lants are  of  the  character  which  the  court  below  directed  the 
receiver  to  pay  oat  of  the  income  of  the  receivership,  after 
the  payment  of  the  current  expenses  of  the  receivership,  the 
appellant  was  entitled  to  have  that  fact  determined,  and  the 
receiver  directed  to  pay  same  oat  of  any  sorplos  of  income, 
if  any  snch  surplus  there  was.  Whether  there  was  a  sorplos 
of  income  applicable  to  each  claim  was  not  referred  to 
the  master,  reported  on  by  him,  or  adjudged  by  the  decree 
from  which  the  intervener  has  appealed.  That  is  a  question 
for  further  reference  and  determination,  if  it  shall  be  found 
that  the  intervener's  debts  are  of  the  class  ordered  to  be  paid 
out  of  such  surplus. 

3.  The  contention  of  the  learned  counsel  for  the  appellant 
it  that  the  claims  presented  fall  within  the  terms  of  the  order 
in  respect  to  the  use  of  the  income  of  the  receivership.  If 
this  is  so,  it  must  be  because  the  claims  are  of  the  class 
termed  "debts  of  the  income,"  and  properly  payable  out  of 
income,  in  preference  to  mortgage  or  other  indebtedness  of 
the  railroad  company.  The  direction  of  the  court  on  appoint- 
ing the  receiver  was  in  the  terms  of  the  usual  order  made  for 
the  payment  of  what  are  sometimes  described  as  "six  months' 
claims,"  or  "debts  of  the  income," — debts  incurred  in  the 
current  operation  of  the  road,  for  the  purpose  of  maintaining 
it  as  a  going  concern,  and  discharging  its  obligations  as  a 
common  carrier.  The  direction  to  pay  claims  for  material, 
labor,  and  supplies  furnished  within  six  months  plainly  im- 
plied that  they  most  have  been  furnished  under  such  circum- 
stances as  to  constitute  a  preferential  claim  under  the 
well-settled  rules  in  respect  of  such  claims.  The  effect 
of  the  order  was  to  obviate  the  necessity  for  any  evidence 
of  a  diversion  by  the  railroad  company  of  income  primarily 
applicable  to  the  payment  of  current  operating  expenses,  and 
this  was  the  construction  placed  upon  the  order  by  the  master, 
as  well  as  by  the  court  below. 

4.  Neither  claim  was  entitled  to  payment  under  this  six 
months'  order.  The  claim  for  $14,328.64  is  a  claim  for  rentals 
of  certain  terminal  facilities.  The  railroad  company's  rail- 
road terminated  on  the  east  side  of  the  Mississippi  river  at 
East  St.  Louis.  The  appellant  company  owned  a  railroad 
bridge  connecting  St.  Louis  and  East  St.  Louis,  and  a  line 
of  railroad  on  the  St.  Louis  side  of  the  river.  Desiring  to 
acquire  terminals  in  St.  Louis,  and  to  extend  its  railroad  into 
that  city,  the  railroad  company  contracted  with  the  bridge 
terminal  company,  the  appellant  here,  that  the  latter  should 
lease  to  it  certain  St.  Louis  property,  to  be  used  for  terminal 
purposes  by  the  railroad  company,  and  that  the  latter  should 
have  access  to  same  over  the  bridge  and  railroad  of  the  lessor. 
The  estate  acquired  by  the  railroad  company  was  a  lease- 
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hold  (or  40  years,  with  an  option  to  purchase.  For  the  use  of 
this  property  the  railroad  company  agreed  to  pay  a  rental 
equal  to  6  per  cent,  per  annum  on  the  agreed  value  of  the 
property  and  the  taxes  thereon.  There  was  a  provision  for 
the  forfeiture  of  the  lease  and  all  improvements  thereon  in 
default  of  payment  of  rent  for  a  specified  time.  The  sugges- 
tion that  a  part  of  this  claim  was  for  taxes,  and  therefore 
payable  nnder  the  order  of  the  court,  is  without  substance. 
The  taxes  sued  for  were  a  part  of  the  rentals,  and  were  pay- 
able only  because  the  total  rent  was  arrived  at  by  adding  taxes 
to  6  per  cent  upon  the  value  of  the  leased  property.  The 
claim  is  therefore  a  claim  for  rentals  of  terminal  facilities 
which  were  secured  by  a  stringent  forfeiture  clause.  They 
were  properly  disallowed.  The  case  in  this  respect  is 
governed  by  the  decisions  of  this  conrt  in  Louisville  &  N.  R. 
Co.  v.  Central  Trust  Co.  of  New  York,  31  C.  C.  A.  89.  87 
Fed.  Soo,  and  the  later  case  of  Gregg  v.  Trust  Co.  (C.  C.  A.) 
109  Fed.  22a 

5.  The  claim  for  $2,042.04  was  reported  against  by  the 
master  because  it  was  a  claim  for  original  construction,  as 
well  as  because  he  found  that  the  appellant  "depended  more 
npon  the  general  credit  of  the  railroad  company  than  upon 
the  protection  and  interposition  of  a  court  of  equity."  The 
whole  evidence  in  respect  to  this  claim  which  was  before  the 
master  is  not  in  the  transcript,  and  this  itself  furnishes  an 
insuperable  objection  to  setting  aside  the  report  of  the  master 
npon  any  question  of  fact.  Rhode  Island  Locomotive  Works 
v.  Continental  Trust  Co.,  47  CCA.  147,  108  Fed.  5.  The 
evidence  in  the  record  upon  the  matter  of  this  claim  is 
meager,  but  from  that  which  is  in  the  transcript  and  the 
report  of  the  master  it  is  clear  that  the  account  is  for  the  con- 
struction of  railway  tracks  upon  the  property  leased  to  the 
railroad  company  for  terminal  purposes.  Under  the  terms  of 
the  lease  all  structures  and  tracks  placed  upon  the  leased 
property  were  subject  to  forfeiture  for  default  in  payment  of 
rentals.  Manifestly  the  debts  due  appellant  is  no  part  of  the 
current  expenses  of  operating  or  maintaining  the  railroad  as 
a  going  concern.  It  was  a  debt  incurred  in  the  scheme  of 
extending  the  railroad  from  East  St.  Louis,  across  the 
Mississippi  river  at  St.  Louis,  by  the  use  of  the  bridge  and 
railroad  of  the  bridge  terminal  company;  the  new  tracks  con- 
structed being  essential  to  connect  the  leased  terminal  prop- 
erty with  the  railroad  of  the  lessor  company,  as  well  as  to  fit 
the  terminal  property  itself  for  use  as  a  St.  Louis  depot.  The 
construction  of  these  new  tracks,  and  furnishing  the  rails, 
ties,  etc,  was  original  construction,  and  neither  current 
repairs  nor  ordinary  operating  expenses.  The  case  is  gov- 
erned by  Railroad  Co.  v.  Hamilton,  134  U.  S.  296,  302,  10 
Sop.  Ct.  546.  H3  L.  Ed.  905,  and  Porter  v.  Steel  Co.,  120  U. 
S.  649,  671,  7  Sup.  Ct.  741,  30  L.  Ed.  830. 

The  decree  is  accordingly  affirmed. 
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{.Supreme  Court  of  North  Carolina,  April  r,  igoi.) 

[41  S.  E.  Rep.  9.] 

Removal  of  Causes—  Foreign  Corporation*— Petition  for  Removal— 
Sufficiency. 
Under  Act  Cong.  Aug.  13,  1888  (25Stat.  434),  providing  for  thermion! 
of  causes  into  the  United  States  circuit  court  by  a  defendant,  being  * 
nonresident  of  the  state,  a  railway  company,  having  complied  with  Act 
Feb.  10, 1899,  providing'  the  manner  in  which  foreign  corporations  may 
become  domestic,  cannot  remove  a  cause  to  the  United  States  circuit 
court  on  a  petition  not  specifically  alleging  that  it  is  a  nonresident  of 
North  Carolina,  but  merely  that  it  is  a  corporation  originally  created 
under  the  laws  of  Virginia. 

Appeal  from  superior  court,  Pender  county;  Allen,  Judge. 

Action  by  Delia  D.  Thompson,  administratrix,  etc,  against 
the  Southern  Railway  Company.  From  an  order  refusing 
to  remove  the  cause  to  the  circuit  court  of  the  United  States, 
defendant  appeals.     Affirmed. 

F.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for  appellant 

R.  G.  Grady  and  Bellamy  &  Bellamy,  for  appellee. 

DOUGLAS,  J.  The  sole  question  presented  to  as  is  the 
right  of  the  defendant  to  remove  this  cause  into  the  circuit 
court  of  the  United  States  upon  the  complaint  and  petition 
as  they  appear  in  the  record.  The  plaintiff,  in  her  com- 
plaint, specifically  alleges  that  the  defendant  is  "a  corporation 
duly  created  and  existing  under  the  laws  of  the  state  of  North 
Carolina."  The  part  of  the  petition  upon  which  the  case 
depends  is  as  follows:  "Your  petitioner  further  states  that  is 
the  said  above-mentioned  civil  action  there  is  a  controversy 
which  is  wholly  between  citizens  of  different  states,  and  which 
can  be  fully  determined  as  between  them,  to  wit,  a  con- 
troversy between  your  said  petitioner,  which  was  at  the  com- 
mencement of  this  action,  and  still  is,  a  citizen  of  the  state  of 
Virginia,  to  wit,  a  corporation  originally  created  by  and 
organized  nnder  the  laws  of  said  state,  and  the  said  Delbt 
Thompson,  administratrix  of  Major  D.  Thompson,  deceased, 
who,  the  said  Delia,  your  petitioner  avers,  was  at  the  com- 
mencement of  this  action,  and  still  is,  a  citizen  of  the  state  of 
North  Carolina,  and  of  the  Eastern  district  thereof.  *  *  " 
The  court  below  refused  to  remove,  and  in  such  refusal  we  see 
no  error.  The  petition  is  fatally  defective,  inasmuch  at  it 
does  not  allege  specifically  that  the  defendant  is  a  nonresident 
of  the  state  of  North  Carolina.  The  removal  of  causes  is 
governed  by  the  act  of  March  3,  1875,  amended  by  the  act  ol 
March  3,  1887,  as  corrected  by  the  act  of  August  13,  1888. 
Section  2  thereof  provides  that  "any  other  suit  of  a  civil 
nature,  at  law  or  in  equity  [that  is  to  say,  any  suit  other  than 
one  arising  under  the  constitution  or  laws  or  treaties  of  the 
United  States],  of  which  the  circuit  courts  of  the  United 
States  are  given  jurisdiction  by  the  preceding  section,  and 
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which  are  now  pending  or  may  hereafter  be  brought  in  any 
state  court,  may  be  removed  into  the  circuit  court  of  the 
United  States  for  the  proper  district  by  the  defendant  or 
defendants  therein  being  non-residents  of  that  state."  25 
Stat  434-  In  construing  this  statute,  we  must  bear  in  mind 
that  the  admitted  purpose  of  the  Acts  of  1887  and  1888  was  to 
contract  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  both  as  to  original  causes  and  those  brought  therein 
by  removal.  Ex  parte  Shaw,  14s  U.  S.  444,  440,  12  Sup.  Ct 
935.  3^  1*  Ed.  768;  Hanrick  v.  Hanrick,  153  U.  S.  102,  197, 
14  Snp.  Ct.  83S,  38  L.  Ed.  68s;  Fisk  v.  Henarie,  142  U.  S. 
459.  467.  12  Snp.  Ct.  207,  35  L.  Ed.  1080;  Railway  v.  Brow, 
164  U.  S.  277,  17  Snp.  Ct.  126,  41  L.  Ed.  431;  Camprelle  v. 
Balbach  (C.  C.)  46  Fed.  81.  In  referring  to  these  acts  the 
court  says  in  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S. 
456,  462,  14  Snp.  Ct  657,  38  L.  Ed.  511,  "The  change  is  in 
accordance  with  the  general  policy  of  these  acts,  manifest 
upon  their  face,  and  often  recognized  by  this  court,  to  con- 
tract the  jurisdiction  of  the  circuit  courts  of  the  United 
States."  Another  principle  equally  well  settled  is  that  every 
inference  or  presumption  is  against  the  jurisdiction  of  the 
federal  courts,  and  that,  as  the  right  of  removal  is  purely  stat- 
utory, the  provisions  of  the  statute  must  be  strictly  followed 
in  every  essential  particular.  Every  jurisdictional  fact  must 
be  stated  clearly  and  affirmatively,  and,  if  not  so  stated,  will 
be  presumed  not  to  exist.  Turner  v.  Bank,  4  Dall.  8,  iL, 
Ed.  718;  Ex  parte  Smith,  94  U.  S.  455.  24  L-  Ed.  165; 
Robertson  v.  Cease,  97  U.  S.  646,  24  L.  Ed.  1057;  Insurance 
Co.  v.  Rhoads,  119  U.  S.  237,  7  Sup.  Ct  193,  30  L.  Ed.  380; 
Railroad  Co.  v.  Swan,  111  U.  S.  379.  388,  4  Snp.  Ct.  510,  28 
Lh  Ed.  462;  Neelv.  Pennsylvania  Co.,  157  U.  S.  153,  15  Snp. 
Ct  589,  39  L.  Ed.  654.  In  Grace  v.  Insurance  Co.,  109  U.  S. 
278,  283,  3  Snp.  Ct  207,  27  L.  Ed.  932,  the  court  says:  "As 
the  jurisdiction  of  the  circuit  court  is  limited,  in  the  sense 
that  it  has  no  other  jurisdiction  than  that  conferred  by  the 
constitution  and  laws  of  the  United  States,  the  presumption 
is  that  a  cause  is  without  its  jurisdiction  unless  the  contrary 
affirmatively  appears."  In  Fife  v.  Whittell  (C.  C.)  102  Fed 
537.  539.  the  court  says:  "It  is  also  an  established  rule  that 
parties  seeking  to  remove  causes  to  the  United  States  circuit 
court  are  bound  to  comply  strictly  with  every  provision 
required  by  the  act.  One  of  the  provisions  of  the  removal 
act  is  that  where  a  cause  of  action  between  citizens  of 
different  states,  pending  in  the  state  court,  involves  an 
amount  within  the  jurisdiction  of  the  United  States  circuit 
court,  it  may  be  removed  to  that  court  by  the  defendant  or 
defendants  therein 'being  non-residents  of  the  state.'  This 
restriction  to  the  right  of  removal,  based  upon  the  residence 
of  the  defendants,  is  clearly  jurisdictional;  and,  if  it  does  not 
appear  in  the  record  in  the  state  court,  it  must  be  clearly 
shown  in  the  petition  for  removal,  as  a  right  which  the  defend- 
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ant  has  and  claims,  or  it  will  be  presumed  not  to  exist  The 
fact  that  it  may  be  inferred  argumentatively  from  any  aver- 
ment in  the  petition  as  to  other  facts  is  not  sufficient"  This 
is  a  well-considered  opinion,  sustained  by  ample  citation  of 
authority.  In  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.  (C.  C.) 
46  Fed.  577.  579.  the  court  says:  "There  is  one  method  by 
which  the  defendant  could  have  become  a  citizen  and  a  resi- 
dent of  Connecticut  as  well  as  of  Maine,  which  is  by  having 
been  incorporated  in  Connecticut  In  this  point  of  view,  an 
averment  of  the  nonexistence  of  the  corporation  within  this 
state  at  the  time  of  the  filing  of  the  petition  to  remove  would 
have  been  good  pleading,  for  it  might  be  also  a  corporation, 
and  therefore  a  resident  of  Connecticut  at  the  same  time" 
The  clearest  and  most  succinct  statement  of  the  rule  we  have 
been  able  to  find  is  by  Mr.  Justice  Miller,  sitting  in  the  rircnit 
court,  in  Hirschl  v.  Machine  Co.,  42  Fed.  803.  The  follow- 
ing is  the  entire  opinion  of  that  great  jurist:  "A  corporation 
is  a  citizen  of  the  state  under  whose  laws  it  is  organized.  For 
the  purpose  of  suing  and  being  sued,  it  may  become  a  resident 
of  each  state  in  which  it  does  business  under  state  law.  The 
rule  of  the  removal  act  of  August  13,  1888,  as  to  natural  per- 
sons, is  applicable  to  corporations.  When  a  corporation  of 
one  state  is  sued  in  the  courts  of  another  state,  a  petition  for 
removal  by  it  is  not  sufficient  unless  it  alleges,  in  addition  to 
the  usual  averments  as  to  citizenship,  that  it  is  a  nonresident 
of  the  state  in  which  it  is  sued.  The  motion  to  remand  it 
sustained. ' ' 

It  is  true,  the  contrary  is  held  in  Myers  v.  Murray,  Nelson 
&Co.  (C.  C.)  43  Fed.  695,  11  L.R.A.  216,  and  Shattock 
v.  Insurance  Co.,  7  C.  C.  A.  386,  58  Fed.  609;  but  we  cannot 
approve  of  these  cases,  as  we  are  equally  unable  to  adopt 
their  reasoning,  or  to  see  the  fitness  of  their  citations.  Almost 
any  theory  can  be  constructed  by  taking  from  the  Reports, 
even  of  the  supreme  court,  disjointed  sentences,  without 
reference  to  the  facts  to  which  they  are  intended  to  apply. 
For  instance,  that  court  says  in  Ex  parte  Schollenberger,  $ 
U.  S.  377,  24  L.  Ed.  853,  that  "a  corporation  cannot  chance 
its  residence  or  its  citizenship1';  but  it  also  says  in  Mullet  v. 
Dows,  g4  U.  S.  444,  24  L.  Ed.  207,  that  "a  corporation  itself 
can  be  a  citizen  of  no  state,  in  the  sense  in  which  the  word  is 
used  in  the  constitution  of  the  United  States. "  If  the  latter 
extract  is  to  be  taken  literally,  then  no  corporation  could  ever 
remove  a  cause  into  the  circuit  court,  because  that  right  is 
given  by  the  constitution  and  laws  of  the  United  States  ex- 
clusively to  citizens.  For  purposes  of  jurisdiction  a  conclusive 
presnmption  has  been  created  by  judicial  construction,  "that 
all  the  stockholders  are  citizens  of  the  state  which  by  its  laws 
created  the  corporation."  This  presumption,  adopted  at  the 
time  when  business  conditions  were  essentially  different,  is 
now  at  least  questionable  in  theory,  and  generally  false  in 
fact.     Even  ordinary  business  is  being  rapidly  absorbed  by 
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so-called  foreign  corporations  which  have  no  legal  existence 
outside  of  the  state  creating  them,  and  no  actual  existence 
therein.  It  is  said  that  one  or  two  states  derive  a  large  part 
of  their  revenues  by  chartering  corporations  for  the  sole  pur- 
pose of  doing  business  outside  the  state.  This  purpose  may 
not  be  expressed  in  words,  but  is  none  the  less  clearly  under- 
stood. So  great  had  become  the  abuse  that  the  state  of 
North  Carolina  passed  an  act  (Laws  1899,  c.  62)  withdrawing 
all  comity  as  to  certain  classes  of  corporations.  That  act 
was  fully  sustained  by  us  in  Debnam  v.  Telegraph  Co.,  126 
N.  C.  831,  36  S.  E.  269,  wherein  this  court  used  the  following 
language:  "Construing  the  act  of  February  10,  1899,  now 
under  consideration,  as  a  North  Carolina  statute,  it  is  clear 
to  as  that  the  legislative  intent  was  not  to  grant  a  mere  license 
under  which  foreign  corporations  might  do  business  in  this 
state,  bat  to  require  all  such  corporations  to  become  domestic 
corporations,  either  by  reincorporation  or  adoption.  What- 
ever the  process  may  be  called,  the  intent  of  the  act,  as  well 
as  its  legal  effect,  was  to  make  all  corporations  complying 
with  its  conditions  domestic  corporations  of  the  state  of  North 
Carolina.  Its  effect  was  to  charter,  and  not  to  license." 
This  case  has  been  repeatedly  cited  and  approved,  and  is  the 
settled  opinion  of  this  court.  Under  its  authority  it  was  held 
in  Mowery  v.  Railway  Co.,  129  N.  C.  351,  40  S.  E.  88,  that 
the  Southern  Railway  Company,  the  defendant  there  as  well 
as  in  the  case  at  bar,  had,  by  complying  with  the  provisions 
of  the  act  of  February  10,  1899,  become  a  domestic  corpora- 
tion, and,  when  sued  as  such,  could  not  remove  its  cause  into 
the  circuit  court  of  the  United  States. 

Recurring  to  the  complaint  and  petition,  it  appears  that  the 
plaintiff  expressly  sues  the  North  Carolina  corporation. 
Admitting  the  truth  of  the  allegation  in  the  petition  that  the 
defendant  is  "a  citizen  of  the  state  of  Virginia,  to  wit,  a  cor- 
poration originally  created  by  and  organized  under  the  laws 
of  said  state,"  it  is  entirely  consistent  with  the  fact  of  its  hav- 
ing subsequently  become  a  domestic  corporation  of  this  state 
by  voluntarily  complying  with  the  provisions  of  the  statute. 
By  reincorporation  it  has  become  a  resident  of  this  state,  and 
hence,  in  the  absence  of  a  specific  denial  of  this  fact,  cannot 
remove  its  cause  into  the  circuit  court.  The  reason  for  its 
absence  is  entirely  clear  to  us,  as  we  cannot  ignore  the  fact, 
90  repeatedly  brought  to  our  attention,  that  such  a  denial 
would  not  have  been  true  in  fact,  and  that,  if  true,  the  defend- 
ant would  be  liable  to  heavy  penalties  for  doing  business  in 
this  state  contrary  to  law.  A  careful  consideration  of  the 
decisions  of  the  supreme  court  of  the  United  States,  as  well 
as  the  cases  cited  above,  has  led  us  to  the  conclusion  that, 
while  a  corporation  is,  in  contemplation  of  law,  a  citizen  and 
resident  of  the  state  which  created  it,  and  cannot  change  its 
residence  simply  by  doing  business  in  another  state,  it  can 
acquire  a  new  residence  by  any  act  of  domestication  or  adop- 
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tion  which  in  law  amounts  to  reincorporation.  Such,  we 
hold,  is  the  legal  effect  of  the  defendant's  having  complied 
with  the  provisions  of  the  act  of  February  io,  1809.  This 
seems  to  as  the  logical  result  of  the  practical  consensus  of 
authority.  Black,  Dill.  Rem.  Causes,  §§  100,  101,  178; 
Debuam  v.  Telegraph  Co.,  supra,  and  cases  therein  cited. 
The  sole  question  before  us  is  that  of  removal,  and  has  no 
reference  to  the  intrinsic  merits  of  the  cause  of  action. 
The  judgment  is  affirmed. 


Weller  et  at.  v.  Pennsylvania  R.  Co.  Same  v.  New  York 
Cent.  &  H.  R-  R.  Co.  Same  v.  Baltimore  &  O.  R.  Co. 
Same  v.  New  York,  C.  &  St.  L.  R.  Co.  Same  ».  Erie 
Ry.  Co.  Same  v.  Lake  Shore  &  M.  S.  Ry.  Co.  Same 
v.  Chicago  G.  W.  Ry.  Co.  Same  v.  Illinois  Cent.  R. 
Co.  Same  v.  Pittsburg.  Ft.  W.  &  C.  Ry.  Co. 
Same  v.  Michigan  Cent.  R.  Co.  Same  ».  Wabash  R. 
Co.  Same  v.  Missouri,  K.  &  T.  Ry.  System.  Same 
v.  Cleveland,  C,  C.  &  St.  L,  Ry.  Co. 

(Circuit  Court,  D,  Colorado,  February 5 ,  1903.) 
[113  Fed.  Rep.  502.} 
Corporation — Domicile— Infringement     of     Patent— Circuit    Court- 
Jurisdiction. 
A  corporation  not  incorporated  in  Colorado  is  not  an  "  inhabitant "  of 
the  district  of  Colorado,  within  Act  Cong.  March  3, 1897,  declaring  that 
in  snita  for  the  infringement  of  patents  the  circuit  courts  of  the  United 
States  shall  have   jurisdiction  in  the  district  in  which  the  defendant  is 
an  inhabitant,  etc. 
Same — Service— Application  of  State  Statute. 

The  act  of  the  state  of  Colorado  relative  to  service  of  process  is  not 
applicable  to  a  suit  against  a  corporation  brought  in  a  federal  court  in 
the  district  of  Colorado,  where  the  corporation  is  not  an  inhabitant  of 
snch  district;  and  in  such  case  service  must  be  had  according' to  the  acts 
of  congress. 
Same — Complaint — Averment  of  Corporate  Domicile. 

Act  Cong.  March  3, 1897,  provides  that  in  suits  for  infringement  of 
patents  the  circuit  courts  shall  have  jurisdiction  in  the  district  where 
defendant  is  an  inhabitant,  or  where  the  infringement  is  committed  and 
defendant  had  an  established  place  of  business,  and  that  in  the  latter 
case  service  may  be  made  on  the  agent  conducting  the  business  :  held, 
that  in  a  suit  against  a  corporation,  in  order  to  authorize  service  on  an 
agent,  the  complaint  must  show  the  place  of  incorporation,  ao  as  to 
show  that  defendant  is  not  an  inhabitant  of  the  district. 
Same. 

An  averment  that  defendant  is  incorporated  in  a  certain  other  state 
named  is  sufficient  to  show  that  it  is  not  an  inhabitant  of  Colorado. 
Same— What  Constitutes  Established  Place  of  Business. 

A  railroad  company  which  maintains  an  office  in  the  district  of  Colo- 
rado, but  whose  agent  there  has  authority  to  solicit  business  only,  and 
who  makes  no  contracts  for  the  carriage  of  freight  or  passengers,  has 
no  "  regular  and  established  place  of  business  "  in  the  district,  within 
Act  Cong.  March  3,  1897,  declaring  that  in  suits  for  infringements  of 
patents  the  circuit  courts  shall  have  jurisdiction  in  any  district  where 
the  infringement  is  committed  and  defendant  has  a  "regular  and  estab- 
lished place  of  business." 
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Dyrenforth,  Dyrenforth  &  Lee,  S.  D.  Walling,  and  J.  R 
Barton,  for  plaintiffs. 

Rogers,  Cnthbert  &  Ellis,  Robert  J.  Fisher,  Wolcott  & 
Vaile,  and  George  S.  Payson,  for  defendants. 

HALLETT,  District  Judge  (orally).  Several  snits  are 
pending  in  the  circuit  court,  in  which  Simon  P.  Weller  and 
others  are  complainants  and  different  railroad  companies  are 
defendants.  They  are  snits  for  infringement  of  a  patent,  and 
motions  have  been  filed  to  quash  the  marshal's  return  upon 
the  summons  issued  in  the  several  cases.  These  motions 
were  discussed  before  the  court  a  few  days  back,  and  they  are 
now  to  be  decided. 

Some  of  the  motions  were  made  and  are  put  upon  the 
ground  that  the  service  was  not  according  to  the  statute  of 
this  state  relating  to  service  upon  corporations,  and  others 
were  upon  the  ground  that  persons  upon  whom  the  service 
was  made  were  not  representatives  of  the  corporations  defend- 
ant in  the  suits.  In  all  of  the  cases  the  service  is  subject  to 
the  act  of  congress  of  March  3,  1897,  defining  the  jurisdiction 
of  the  circuit  courts  of  the  United  States  in  cases  brought  for 
the  infringement  of  letters  patent.  This  act  declares  that  in 
suits  brought  for  the  infringement  of  letters  patent  the  circuit 
courts  of  the  United  States  shall  have  jurisdiction  in  law  or 
in  equity  in  the  district  in  which  the  defendant  is  an  inhab- 
itant, or  in  any  district  in  which  the  defendant,  whether  a 
person,  partnership,  or  corporation,  shall  have  committed 
acts  of  infringement  and  have  a  regular  and  established  place 
of  business.  In  the  cases  referred  to,  the  defendants  were 
not  inhabitants  of  this  district,  not  being  incorporated  in 
Colorado.  In  the  case  entitled  "Galveston,  Houston  &  San 
Antonio  Railway  Co.  v.  Gonzales,"  151  U.  S.  496,  14  Sup. 
Ct.  401,  38  L.  Ed.  248,  the  supreme  court  decided  that  a  cor- 
poration is  an  inhabitant  of  that  district  only  in  which  it  is 
incorporated;  so  that  these  corporations  are  none  of  them 
"inhabitants"  of  this  district  in  the  sense  in  which  that  word 
is  used  in  the  act  of  congress.  The  act  provides  in  its  last 
clause  that,  if  such  suit  is  brought  in  a  district  in  which  the 
defendant  is  not  an  inhabitant,  but  in  which  such  defendant 
has  a  regular  and  established  place  of  business,  service  of 
process,  summons,  or  subpeena  upon  the  defendant  may  be 
made  by  service  upon  the  agent  or  agents  engaged  in  conduct- 
ing such  business  in  the  district  in  which  suit  is  brought.  In 
the  case  in  which  the  defendant  is  not  an  inhabitant  of  the 
district,  the  jurisdiction  of  the  court  depends,  under  the  first 
clause  of  the  act,  upon  the  question  whether  there  have  been 
acts  of  infringement  within  the  district,  and  also  whether  the 
defendant  has  a  regular  and  established  place  of  business 
within  the  district. 

In  the  cases  first  to  be  mentioned  the  motion  to  quash  the 
marshal's  return  upon  the  process  is  upon  the  ground  that  the 
service  has  not  been  made  according  to  the  act  of  the  state  of 
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Colorado  in  relation  to  soch  process,  that  the  marshal  has 
not  shown  by  his  return  that  the  principal  officers  of  the 
defendant  were  not  found  within  the  district,  and  that  the 
service  was  not  upon  such  agent  as  is  mentioned  in  the  act 
of  the  state  as  competent  to  receive  service.  The  act  of  the 
state,  it  may  be  remarked  in  the  first  place,  is  not  applicable 
in  any  of  the  cases,  because  in  none  of  the  cases  is  the  cor- 
poration defendant  an  inhabitant  of  the  district  of  Colorado. 
Therefore  service  must  be  according  to  the  terms  of  the  last 
clause  of  the  act  of  congress ;  so  that  counsel  is  in  error  in 
supposing  that  he  may,  by  his  motion,  raise  a  question  as  to 
the  service  of  process  according  to  the  law  of  the  state.  Bat 
I  consider,  with  reference  to  such  cases,  that  it  is  not  im- 
proper to  decide  and  determine  whether  the  service  is  accord- 
ing to  the  terms  of  the  act  of  congress.  And,  first,  npon  that 
point  it  is  to  be  observed  that  in  some  of  the  cases  the  place 
in  which  the  defendant  was  incorporated  is  not  alleged  in  the 
complaint.  It  is  averred  in  the  complaint  that  the  defendant 
has  a  regular  and  established  place  of  business  within  the 
state,  which  conforms  to  the  last  clause  of  the  act  of  con- 
gress; but  the  place  in  which  the  defendant  is  incorporated 
— the  state  in  which  it  is  incorporated —  is  not  alleged  in  the 
complaint  Therefore  there  is  nothing  in  those  cases  to  snow 
that  the  defendant  is  not  an  inhabitant  of  the  state  of 
Colorado,  and  the  service  is  defective  for  that  reason.  la 
others  of  the  cases  it  is  averred  that  the  defendant  was  incor- 
porated in  a  certain  other  state  named, — that  is,  a  state  which 
is  not  the  state  of  Colorado, — and  this  is  sufficient  to  show 
under  the  act  of  congress  that  the  defendant  is  not  an  inhab- 
itant of  the  state  of  Colorado.  In  those  cases  it  is  also  averred 
that  the  service  was  upon  a  person  who  is  engaged  in  conduct- 
ing the  business  of  the  defendant  in  the  district  of  Colorado, 
and,  it  being  averred  in  the  complaint  that  the  defendant  baa 
a  regular  and  established  place  of  business  in  the  state  of 
Colorado,  and  then  in  the  return  it  being  certified  that  the 
process  was  served  upon  an  agent  in  charge  of  that  business, 
the  return  is  sufficient.  These  remarks  explain  the  ground 
upon  which  the  return  of  the  marshal  must  be  quashed  in  No. 
4.215,  against  the  New  York, 'Chicago  &  St  Louis  Railroad 
Company;  No.  4,218,  against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company;  No.  4,219,  against  the  Chicago 
Great  Western  Railway  Company;  and  No.  4,224,  against  the 
Missouri,  Kansas  &  Texas  Railway  System.  In  all  of  these 
cases  there  is  no  averment  of  the  state  or  district  in  which  the 
defendant  is  incorporated.  In  No.  4,217,  against  the  Erie 
Railway  Company;  No.  4,220,  against  the  Illinois  Central 
Railroad  Company;  and  No.  4.222,  against  the  Michigan  Cen- 
tral Railroad  Company, — the  state  in  which  the  defendant  is 
incorporated  is  averred  in  the  complaint,  and  therefore  it  is 
shown  that  the  defendants  in  those  cases  are  not  inhabitants 
of  the  state  of  Colorado. 
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We  will  dow  refer  to  several  cases  in  which  the  form  of  the 
return  of  the  marshal  is  not  objected  to,  bat  the  motion  to 
quash  is  based  upon  the  ground  that  the  defendant  corpora- 
tion has  do  regular  and  established  place  of  business  in  the 
state  of  Colorado,  and  is  not  doing  business  in  this  state,  and 
therefore  the  return  should  be  quashed.  In  No.  4, 193,  against 
the  Pennsylvania  Railroad  Company;  No.  4,214,  against  the 
Baltimore  &  Ohio  Railroad  Company;  No.  4,221,  against  the 
Pittsburg,  Ft.  Wayne  &  Chicago  Railway  Company;  No. 
4,223,  against  the  Wabash  Railroad  Company ;  and  No.  4,204, 
against  the  New  York  Central  &  Hudson  River  Railroad 
Company, — it  is  shown  that  the  various  companies  have 
offices  in  the  city  of  Denver,  in  which  there  is  an  agent  of 
the  company,  and  that  this  agent  has  authority  to  solicit  busi- 
ness only.  He  is  an  agent  of  the  company  in  the  sense  that 
it  is  his  duty  to  advertise  the  company  and  solicit  business 
amongst  the  people  who  may  apply  to  him.  Some  of  the 
offices  are  somewhat  elaborate  and  others  are  very  limited  in- 
deed. The  agent  does  not  make  any  contracts  for  carrying 
freight,  nor  does  he  sell  tickets  to  passengers  who  may  desire 
to  go  over  the  road  which  he  represents.  Upon  this  a  ques- 
tion arises  whether  such  an  office  is  a  regular  and  established 
place  of  business  within  the  meaning  of  the  act  of  congress. 
I  am  of  the  opinion  that  it  is  not  of  that  character.  It  seems 
to  me  that  in  an  act  applying  to  all  who  may  be  doing*any 
kind  of  business  whatsoever, —that  is,  applicable  to  all  kind 
of  business, — what  is  meant  by  a  regular  and  established 
place  of  business  is  one  in  which  some  substantial  part  of  the 
business  of  the  company  or  corporation  shall  be  carried  on; 
and  this,  in  the  case  of  any  kind  of  business,  would  seem  to 
me  to  be,  in  a  general  way,  the  sale  of  the  commodities  which 
the  defendant  may  offer  to  the  public.  In  the  case  of  a  man- 
ufacturer it  would  be  the  sale  of  the  product  of  his  works. 
In  the  case  of  a  railroad  company  I  suppose  it  would  be  the 
sale  of  something  which  the  defendant  does  for  the  public. 
Its  business  is  to  carry  freight  and  passengers,  and  the  mak- 
ing of  contracts  for  that  purpose  would  be  the  transaction  of 
some  substantial  part  of  its  business.  But  the  men  in  charge 
of  these  offices  are  not  authorized  to  make  such  contracts. 
According  to  statements  in  affidavits  which  have  been  filed, 
they  have  authority  only  to  solicit  business.  They  are  what 
is  called  in  mercantile  business  "drummers,"  who  are  trying 
to  work  np  business  for  their  employers;  and  in  that  view  it 
seems  to  me  that  tbey  do  not  transact  any  substantial  part  of 
the  bnsiness  of  the  parties  whom  they  represent.  This  sub- 
ject has  arisen  in  many  of  the  states  under  acts  which  author- 
ize service  upon  defendants  who  may  be  found  within  the 
state,  and  has  been  variously  decided.  Some  of  the  courts  have 
held  under  the  act  of  congress  of  1887  that  service  upon  just 
such  agents  as  are  described  in  these  proceedings  is  sufficient 
to  give  the  court  jurisdiction,  and  others  have  held  that  the 
2  R  R  R— 45 
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service  was  not  sufficient  to  give  the  court  jurisdiction.  In 
regard  to  such  decisions  in  a  general  way  it  is  to  be  observed 
that  the  act  of  congress  passed  March  3,  1897,  is  somewhat 
later  in  date  than  the  act  of  1887,  and  it  is  indicative  of  the 
mind  of  congress  that  rulings  of  courts  under  the  act  of  1887 
were  not  entirely  satisfactory,  and  that  the  rale  adopted  in 
respect  to  suits  brought  under  that  act,  which  were  in  the 
main  damage  suits, — especially  those  against  railroad  com- 
panies,— the  service  held  good  in  those  cases  should  not 
prevail  in  patent  suits.  This  act.  applicable  to  patent  suits 
only,  seems  to  give  a  more  restricted  meaning  to  the  question 
of  service  than  had  been  adopted  under  the  act  of  1887  in 
respect  to  other  suits.  As  illustrating  that,  it  may  be  observed 
that  the  damage  suits  were  often  brought  upon  causes  of 
action  which  arose  wholly  without  the  jurisdiction  in  which 
the  suit  was  bronght  That  is  the  character  of  a  case  upon 
which  complainants  in  this  suit  rely  very  strongly, — a  suit 
against  the  Denver  &  Rio  Grande  Railway  Company,  which 
is  a  corporation  of  this  state.  Railroad  Co.  v.  Roller,  41  C 
C.  A.  22,  100  Fed.  738,  49  L.  R.  A.  77.  In  that  case  the  lia- 
bility of  the  defendant  arose  in  the  state  of  Colorado,  and  suit 
was  maintained  in  the  district  of  California  upon  service 
upon  an  agent  in  the  state  of  California  having  the  character 
of  the  agents  in  these  records.  In  the  act  of  March  3.  1897, 
it  is  provided  that  the  cause  of  action  must  arise  in  the  dis- 
trict; that  is  to  say,  by  the  express  terms  of  the  act  there  most 
be  acts  of  infringement  in  the  district.  The  right  to  sue  upon 
a  patent,  therefore,  must  arise  in  the  district.  And,  in  addi- 
tion to  that,  the  defendant  in  the  suit  must  have  a  regular  and 
established  place  of  business, — probably  with  reference  to  the 
acts  of  infringement,  which  are  also  mentioned  in  the  act.  I 
think,  therefore,  it  is  reasonable  to  assume  that  the  provision 
of  the  act  of  congress  in  respect  to  doing  business  within  the 
district,  which  is  necessary  to  give  jurisdiction  to  the  court 
is  something  more  than  was  held  to  be  sufficient  in  some 
instances  under  the  act  of  1887. 

If  I  am  mistaken  in  that,  there  are  decisions  made  under 
the  act  of  1887  which  appear  to  me  to  be  satisfactory,  and 
they  are  to  the  effect  that  under  that  act  an  agent  to  solicit 
business  within  the  district  is  not  a  representative  of  the 
corporation  in  the  sense  that  he  may  receive  service  of  proc- 
ess in  the  district.  The  cases  are  N.  K.  Fairbanks  &  Co.  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  4  C.  C.  A.  403,  54  Fed. 
421,  38  L.  R.  A.  271,  which  was  followed  in  Wall  v.  Railway 
Co.,  37  C.  C.  A.  129,  95  Fed.  399.  These  are  decisions  of  the 
circuit  court  of  appeals  of  the  Seventh  circuit.  There  is  a 
circuit  court  decision  to  the  same  effect  of  earlier  date.  Max- 
well v.  Railway  Co.  (C  C.)  34  Fed.  286.  In  these  cases,  and 
in  all,  I  think,  that  I  have  examined,  the  question  considered 
was  as  to  the  character  of  the  agent  and  the  scope  of  his 
authority.     Under  the  act  of  congress  the  question  is  whether 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         707 

Wengrer  V.  Chicago  4  E,  R.  Co 

the  defendant  has  a  regular  and  established  place  of  business, 
without  reference  to  the  character  of  the  agent  who  may  be 
in  charge.  The  question  of  the  business  done  in  the  place, 
which  may  be  regular  and  established,  of  course  is  somewhat 
dependent  upon  the  scope  of  authority  of  the  man  in  charge 
of  it,  but  it  is  not  wholly  so.  A  solicitor  of  business  may  not 
have  any  office  at  all  He  may  not  need  an  office.  Ordi- 
narily, drummers  of  mercantile  houses  do  not  have  offices, 
and  they  are  solicitors  of  business.  Probably  in  the  case  of 
railroad  companies  the  maintenance  of  an  office  is  more  a 
matter  of  advertising  than  anything  else.  The  company 
desires  to  be  known  to  the  public  as  one  which  is  engaged 
in  eastern  states  in  the  transportation  business.  Therefore  it 
sets  up  offices  in  various  cities  and  towns  of  the  country. 
But  this  is  not  significant  of  its  intention  to  do  business  in  a 
regular  and  established  place  in  all  of  the  cities  and  towns  in 
which  it  may  set  up  such  offices. 

The  case  of  the  Pittsburg,  Ft.  Wayne  &  Chicago  Railway 
Company  (No.  4,221)  is  distinguishable  from  the  others  last 
mentioned,  in  that  it  is  shown  in  that  case  that  the  defendant 
named  therein  leased  its  lines  to  the  Pennsylvania  Company 
many  years  ago,  and  therefore  is  not  doing  business  actively 
as  a  railway  corporation  anywhere.  Probably  in  that  case 
there  would  be  no  ground  for  pretending  or  claiming  that  it 
has  any  regular  and  established  place  of  business  here  or  any- 
where else. 

The  case  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company  (No.  4,42$)  is  distinguishable  from 
some  of  the  others  in  that  the  return  of  the  marshal  does  not 
show  that  the  person  upon  whom  service  was  made  was  in 
charge  of  the  business  in  Denver,  whatever  it  may  be,  which 
was  done  by  that  company.  But  it  is  also  shown  in  that  case 
that  the  company  has  an  agency  for  soliciting  business  and 
an  office.  In  this  case  the  return  is  deficient  in  not  showing 
that  the  agent  was  in  charge  of  the  company's  business,  and 
it  will  be  quashed. 

In  the  cases  mentioned  (Nos.  4,193,  4.204,  4,214,  4,221,  and 
4,223)  the  motion  to  quash  is  sustained. 


Wenger  el  al.   v.  Chicago  &  E.  R.  Co. 

{Circuit  Court  of  Appeals,  Seventh  Circuit,  January  21, 1902,) 

[114  Fed.  Rep.  34.] 

Railroads — Reogsniiation — Invalidity  for  Fraud  aa  against  Creditors. 

The  sale  of  railroad  property  in  foreclosure  proceeding's  to  a  committee 
of  reorganization,  by  whose  plan  the  stockholders  of  the  mortgagor 
appear  to  obtain  some  benefit  in  the  purchasing  company,  is  open  to 
the  closest  scrutiny  where  general  creditors  of  the  mortgagor  are  left 
unprovided  for;  but  where  the  foreclosure  is  instituted  and  carried  on  in 
the  ordinary  course  for  the  honest  purpose  only  of  enforcing  the  rights 
of  the  bondholders  against  the  property,  the  mere  fact  that  stockholders 
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■of  the  old  company  may,  under  the  purchasing  arrangement,  be  given 
tome  interest  in  the  securities  of  the  new  in  exchange  for  their  stock, 
-while  it  may  be  indicative  of  fraud,  does  not  render  tbe  sale  fraudulent 
per  se,  and  a  general  creditor  of  the  old  company  cannot  successfully 
attack  such  sale  without  showing  actual  fraud,  and  that  property  of 
such  company,  exceeding  in  value  the  mortgage  debt,  has,  by  reason 
of  such  fraud,  been  placed  beyond  his  reach  on  execution. 
Sams— Suit  to  Charge  Property— Parties. 

To  a  suit  in  equity  by  a  creditor  of  a  railroad  company  to  enforce  his 
claim  against  the  property  of  such  company,  which  has  been  sold  in 
foreclosure  proceedings,  and  passed  into  the  hands  of  a  reorganised 
company,  on  the  ground  that  such  sale  and  purchase  were  fraudulent, 
a  corporation  which  owns  all  the  stock  of  the  new  company  and  the 
trustee  for  its  bondholders  are  both  necessary  parties,  and  a  bill  which 
neither  joins  them  as  parties  nor  shows  that  they  cannot  be  made 
■defendants  is  demurrable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

The  bill  was  originally  filed  by  appellants,  citizens  of 
Illinois  against  appellee,  a  corporation,  organized  under  the 
laws  of  the  State  of  Indiana,  in  the  Circuit  Court  of  Cook 
County,  in  the  State  of  Illinois,  and  was  by  appellee  removed 
to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  Northern  Division,  on  account  of  diversity 
of  citizenship. 

Thereupon,  an  amended  bill  was  filed.  To  this,  appellee 
demurred,  and  the  demurrer  having  been  sustained  by  the 
Court  below  (105  Fed.  796)  this  appeal  is  prosecuted. 

W.  E.  Griffin,  for  appellants. 

P.  L.  Brooks,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and 
BUNN,  District  Judge. 

GROSSCUP,  Circuit  Judge.  It  is  not  necessary  to  set  out 
the  bill  at  large.  In  substance,  so  far  as  is  material  to  the 
questions  involved,  it  avers  that  prior  to,  and  on  the  roth  of 
June,  1888,  the  Chicago  &  Altantic  Ry.  Co.,  a  corporation  of 
the  States  of  Ohio,  Indiana  and  Illinois,  owned  and  operated 
tbe  line  of  road  from  Marion,  Ohio,  to  Chicago,  Illinois,  that 
subsequently  passed  by  foreclosure  sale  to  the  appellee;  that 
appellant  Wenger.  a  passenger  on  one  of  the  trains  operated 
by  said  Chicago  &  Atlantic  Ry.  Co.,  sustained  through  the 
negligence  of  the  said  company  permanent  injuries,  resulting 
in  the  loss  of  his  leg,  on  account  of  which,  on  April  4,  1889, 
a  suit  at  law  was  instituted  in  the  Superior  Court  of  Cook 
County  against  the  railroad  company  to  recover  damages; 
that  the  appearance  of  the  railway  company  was  entered 
therein  May  7,  1889,  and  the  plea  of  the  general  issue  filed; 
that  said  cause  coming  on  to  be  heard  October  4.  1893, 
resulted  in  a  verdict  in  favor  of  Wenger  for  the  sum  of  twenty- 
five  thousand  dollars,  upon  which  judgment  was  subsequently 
entered  against  the  railway  company;  that  execution  has  been 
sued  out  upon  such  judgment  againt  the  Chicago  &  Atlantic 
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Ry.  Co.  and  returned  unsatisfied,  with  the  certificate  of  the 
sheriff  of  Cook  County  thereon  that  he  could  find  no  property 
whereon  to  make  his  levy;  and  that  the  said  judgment, 
together  with  interest  thereon,  still  remains  in  full  force  and 
effect.  By  proper  articles  of  assignment  and  for  a  valuable 
consideration,  appellant  McShane  has  acquired  an  interest  in 
the  judgment. 

The  bill  farther  shows  that  prior  to  the  happening  of  any 
of  the  foregoing  events,  the  Chicago  &  Altantic  Ry.  Co.  had 
executed  its  mortgage,  or  deed  of  trust,  upon  all  its  railway 
property  and  franchises,  then  owned  or  thereafter  to  be 
acquired,  to  secure  six  million  five  hundred  thousand  dollars 
first  mortgage  bonds;  and  subsequently,  but  prior  to  the 
injury  to  appellant  Wenger,  a  second  mortgage,  or  deed  of 
trust,  to  secure  its  second  mortgage  bonds,  to  the  extent  of 
five  million  dollars. 

The  bill  further  shows  that  the  New  York,  Lake  Erie  & 
Western  Ry.  Co.,  a  corporation,  owning  and  operating  a  line 
of  railroad  from  New  York  to  Marion,  Ohio,  and  running  in 
connection  with  the  Chicago  &  Atlantic  Ry.  Co.,  had  at  the 
time  of  the  execution  of  the  first  mortgage  bonds  guarantied 
the  payment  of  the  interest  thereof;  and  that  the  said  com- 
pany was,  from  the  beginning,  the  holders  for  value  of  the 
entire  issue  of  second  mortgage  bonds;  that  default  having 
been  made  in  the  payment  of  interest  on  the  second  mortgage 
bonds,  and  in  certain  installments  of  interest  on  the  first 
mortgage  bonds — upon  which  default  the  New  York,  Lake 
Erie  &  Western  Ry.  Co.  had  advanced,  as  guarantor,  several 
hundred  thousand  dollars — foreclosure  proceedings  were  insti- 
tuted in  1886,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Indiana ;  that  such  foreclosure  suit  having  gone 
to  a  decree,  there  was,  under  the  order  of  the  court,  a  sale  by 
a  master  of  the  court  of  the  property  and  franchises  of  said 
railway  company,  August  13,  1890,  to  Charles  H.  Koater  and 
Anthony  J.  Thomas,  representing  a  re-organization  committee, 
by  whom  the  said  property  was  conveyed  to  the  appellee  in 
pursuance  of  the  re-organization  plan. 

The  plan  of  re-organization,  as  set  forth  in  the  exhibit  to 
the  bill,  appears  to  be  substantially  as  follows:  The  re- 
organized company  to  issue  twelve  million  dollars  first  mort- 
gage bonds  in  place  of  the  six  million  five  hundred  thousand 
dollars  first  mortgage  bonds  foreclosed,  distributable  as  fol- 
lows :  (a)  Six  million  eight  hundred  and  twenty-five  thousand 
dollars  in  exchange  for  the  six  million  five  hundred  thousand 
dollars,  being  at  the  rate  of  one  thousand  and  fifty  dollars  of 
the  new  first  mortgage  bonds  for  each  thousand  dollars  of  the 
then  existing  mortgage  bonds;  (b)  two  million  dollars  to  be 
used  in  settlement  of  debts  due  to  the  New  York,  Lake  Erie 
&  Western  Ry.  Co.  and  to  the  New  York,  Pennsylvania  &  Ohio 
Ry.  Co.,  upon  their  surrender  of  coupons  held,  and  pre- 
sumably paid,    by  them  as  guarantors  of  the  first  mortgage 
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bonds,  and  holders  of  the  second  mortgage  bonds;  (c)  seven 
hundred  thousand  dollars  to  be  used  in  acquiring  outstanding 
second  mortgage  bonds,  other  than  those  claimed  by  the  New 
York,  Lake  Erie  &  Western  Ry.  Co.,  at  the  rate  of  four 
hundred  dollars  new  bonds,  for  each  ten  thousand  dollars  of 
the  old;  and  (d)  such  amount  of  first  mortgage  bonds  as  are 
necessary  to  pay  the  expenses  of  the  foreclosure;  the  remain- 
ing two  million,  or  more,  to  be  used  from  time  to  time  by  the 
appellee  for  betterments  and  improvements. 

The  plan  contemplated  also  the  issue  of  ten  million  dollars 
five  per  cent  non-accumulative  income  bonds,  secured  by 
second  mortgage,  distributable  as  follows:  (a)  four  million 
dollars  in  exchange  for  the  capital  stock  of  the  Chicago  & 
Altantic  Ry.  Co.  at  the  rate  of  forty  dollars  in  bonds  for  each 
share  (one  hundred  dollars)  of  stock;  and  (b)  five  million 
dollars  to  the  New  York,  Lake  Erie&  Western  Ry.  Co.  as  part 
consideration  for  its  guaranty  of  the  interest  of  the  new  first 
mortgage  bonds.  The  plan  provided  also  that  the  new 
capital  stock,  ten  million  dollars,  should  be  issued  to  the  New 
York,  Lake  Erie  &  Western  Ry.  Co.  as  part  consideration  for 
the  foregoing  guarantee.  The  re-organization  was  open, 
under  this  plan,  to  all  the  bond  holders  and  stockholders  of 
the  Chicago  &  Atlantic  Ry.  Co.  who  should  come  into  the 
plan  within  a  certain  time  limited. 

Appellants  contend,  chiefly  upon  the  authority  of  Louis- 
ville Trust  Co.  v.  Louisville,  N.  A.  &  C.  Ry.  Co.,  174  U.  S. 
675,  19  Sup.  Ct  827,  43  L.  Ed.  1130,  that,  owing  to  the  fore- 
going provision  in  favor  of  the  stockholders  of  the  old  road, 
the  foreclosure  sale  to  the  Chicago  &  Erie  Ry.  Co.  is  fraudulent 
per  se,  and  that  appellants  are,  on  that  state  of  the  case, 
entitled  to  assert  their  subsequently  acquired  judgment  lien, 
as  if  the  foreclosure  sale  had  not  intervened.  This  conten- 
tion can  be  based  solely  upon  the  fact  that  the  plan  of 
reorganization  included  in  its  beneficial  provisions  the  stock- 
holders of  the  mortgagor  company,  as  persons  who  should, 
by  reason  solely  of  their  holding  such  stock,  have  an  interest 
in  the  second  mortgage  income  bonds  of  the  proposed  pur- 
chasing company,  in  the  ratio  of  forty  dollars  of  new  bonds  to 
one  hundred  dollars  of  the  old  stock. 

Unquestionably,  the  sale  of  a  railroad  property  under  fore- 
closure proceedings  to  a  committee  of  reorganization,  accord- 
ing to  whose  plan  the  stockholders  of  the  mortgagor  company 
appear  to  obtain  some  benefit  in  the  purchasing  company,  is 
open  to  the  closest  scrutiny.  While  in  the  distribution  of 
assets,  the  mortgage  bond  holders  come  first  in  their  claim 
upon  the  railway  property  as  security,  general  creditors,  and 
especially  those  having  reduced  their  claims  to  judgment, 
have  a  place  that  attaches  to  the  property  before  the  equity 
of  the  shareholders  of  the  mortgagor  company;  and 
courts  of  equity  will  not  permit  themselves  to  be  used  as 
instruments  to  unfairly  eliminate  this  intervening  interest  in 
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favor  of  the  shareholders.  A  foreclosure,  in  pursuance  of 
such  a  scheme,  while  colorably  legal,  is  in  conscience  and 
equity  indefeasible,  and,  in  a  proper  action,  is  open  to  attack 
and  correction.  It  was  the  possible  presence  of  just  such  a 
purpose  and  result  that  led  the  Supreme  Court  (in  Louisville 
Trust  Co.  v.  Louisville,  N.  A.  &  C.  Ry.  Co.,  supra)  to  the 
decree  entered  in  that  case. 

But  where,  in  ordinary  course,  foreclosure  is  instituted  and 
carried  oat  for  the  honest  purpose  only  of  enforcing,  against 
the  property,  the  mortgage  obligation,  the  mere  fact  that 
shareholders  of  the  old  company  may,  under  a  purchasing 
arrangement,  become  interested  in  the  securities  of  the  new, 
will  not  make  the  foreclosure  per  se  fraudulent.  Such  fact 
may  be  indicative  of  fraud,  bat  is  aot  a  fraud  per  se.  We  see 
no  reason  why  the  purchaser  for  reorganization  may  not 
include  any  one  whom  he  chooses  to  take  into  the  organiza- 
tion, and  may  not  contemplate  even  an  exchange  of  some  of 
the  new  securities  for  outstanding  shares.  To  the  extent 
that  the  property  is  worth  something  more  than  the  mortgages, 
the  general  creditors  are  interested  in  any  subsequent  distribu- 
tion.    But  beyond  that,  their  interest  does  not  extend. 

In  the  case  under  consideration  no  showing  of  fraud  of  such 
nature  is  averred.  It  is  plain  from  the  bill  that  the  interest 
on  the  first  mortgage  bonds  bad  remained  unpaid  for  a  con- 
siderable period,  and  that  no  interest  whatever  had  been  paid 
upon  the  second  mortgage  bonds.  There  is  no  averment  in 
the  bill  relating  to  earnings,  or  to  the  actual  value  of  the 
road,  or  that  such  value  and  earnings  were  adequate  to  meet 
the  mortgage  obligations.  So  far  as  the  bill  discloses,  it  was 
a  case  of  necessary  foreclosure,  in  the  interest  of  the  mortgage 
bond  holders;  and  in  the  nature  of  the  case  there  remained 
nothing  for  the  general  creditors.  Hence,  there  was  no  actual 
fraud  upon  such  creditors. 

The  distribution  of  the  securities  of  the  new  company 
under  the  reorganization  plan  carry  oat  this  view.  The  new 
first  mortgage  bonds — twelve  million  dollars — secured  by  no 
property  other  than  that  of  the  defaulting  mortgagor  company 
exceeded  the  combined  first  and  second  mortgage  bond  issue 
of  the  old  company.  Tbeir  increased  value  they  obtained 
through  the  foreclosure  was  not  by  reason  of  added  mortgaged 
property,  but  solely  because,  in  the  new  arrangement,  they 
were  guaranteed  by  the  New  York,  Lake  Erie  &  Western  Ry. 
Co.  In  the  distribution  of  these  bonds — the  equivalent  of  the 
old  bond  issue— the  stockholders  of  the  old  company  obtained 
nothing.  The  foreclosure,  therefore,  was  of  no  benefit  to 
them,  except  to  the  extent  that  the  intervention  of  the  New 
York,  Lake  Erie  &  Western  Ry.  Co.,  as  a  guarantor  of  the 
new  first  mortgage  bonds,  and  as  owner  of  the  new  stock 
should,  in  the  future  adjustments  of  railway  business,  make 
the  new  income  bonds  valuable.  But,  general  creditors  of 
the  qld  company  had  no  intrinsic  right  to  share  in  any  such 
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new  value;  and,  having  no  such  right,  cannot  object  that  the 
new  owner  may  include  beneficially  in  the  new  organization 
the  shareholders  of  the  old  company.  The  question  raised  by 
the  bill  is  not:  Will  the  new  company  with  its  new  railway 
connections  make  the  income  bonds  valuable.  The  sole  ques- 
tion is:  Had  the  railway  property,  as  it  existed  at  the  time 
of  foreclosure,  a  value  greater  than  the  mortgage  indebted- 
ness.    And  that  such  value  existed  is  not  averred. 

It  seems  clear,  therefore,  that  the  averments  of  the  bill 
make  no  such  case  of  fraud  as  would  render  the  foreclosure 
sale  void.  Bnt  we  need  not  rest  our  decision  here.  In  any 
state  of  the  case,  the  impeachment  of  the  decree  most  be  for 
actual,  and  not  merely  for  constructive  fraud;  and  a  bill  to 
set  aside  a  decree  for  actual  fraud  is  demurrable,  unless  all  the 
parties  interested  in  the  controversy  are  brought  before  the 
court,  or  their  absence  satisfactorily  accounted  for.  The 
purchaser  at  the  sale  attacked — the  Chicago  &  Erie  R  R.  Co. 
— is  not  a  defendant.  It  certainly  has  a  substantial  interest 
in  the  controversy. 

The  owners  of  the  new  stock — the  New  York,  Lake  Erie 
&  Western  Ry.  Co. — is  not  a  party.  The  decree  prayed  for 
would  burden  the  property  represented  by  this  stock  with  a 
debt  not  contemplated  when  the  stock  was  issued. 

The  trustee,  or  other  representative  of  the  new  first  mort- 
gage bonds,  is  not  here.  Indisputably,  the  holders  of  these 
bonds  are  interested  in  a  project  that  wonld  reduce  by  nearly 
one-half  their  issue  of  bonds  from  a  place  as  first  mortgage 
bonds  to  a  place  second  to  appellants'  judgment 

It  is  not  averred  that  these  parties,  or  any  of  them,  are 
without  the  jurisdiction  of  the  Court,  or  that  they  could  not 
be  made  defendants  without  defeating  the  jurisdiction  of  the 
Court.  No  explanation,  indeed,  for  their  absence  is 
attempted. 

On  the  whole  case  we  think  the  decree  of  the  Circuit  Court 
should  be  affirmed. 

Cowen  et  al.  v.  Aldridge,  Auditor  of  Belmont  County,  Ohio. 

[Circuit  Court  of  Appeals,  Sixth  Circuit,  February  4, 190*.) 

[114  Fed.  Rep.  44.] 

Taxation— Railroad  Property— Ohio  Statutes. 

The  statutes  of  Ohio  relating  to  the  taxation  of  railroad  property  (Rev. 
St.  1890,  gg  2770-2776)  provide  for  the  valuation  of  the  property  of  a 
railroad  company  by  a  board  consisting  of  the  auditors  of  the  several 
counties  into  or  through  which  its  road  extends.  If  it  extends  into  one 
county  only,  the  auditor  of  such  county  constitutes  the  board.  They 
also  provide  two  general  systems  for  distributing  the  valuation  between 
localities  for  purposes  of  taxation.  The  real  estate,  structures,  and  sta- 
tionary personal  property  are  valued  separately,  and  the  valuation  of 
each  apportioned  to  rtsown  local  taxing  district,  while  the  valuation  of 
the  rolling-  stock,  main  track,  roadbed,  supplies,  moneys,  and  credits  is 
distributed  between  such  districts  In  proportion  to  the  mileage  in  each. 
A  railroad  of  the  state,  extending  through  several  counties,  terminated 
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at  its  southern  end  at  low-water  mark  on  the  Ohio  river.  Such  road 
was  leased  to  a  company  owning1  a  road  on  the  opposite  side  of  the  river ; 
the  two  being  connected  by  a  bridge  and  approaches  owned,  as  shown 
by  the  pleadings,  by  the  lessee.  The  approach  on  the  Ohio  side 
extended  back  from  low-water  mark  1,490  feet,  and  consisted  of  a  perma- 
nent and  expensive  atone  structure,  having  43  arches.  An  additional 
rate  was  charged  for  passengers  and  freight  crossing  the  bridge.  The 
leasee,  in  making  returns  of  the  property  of  the  lessor  for  taxation  in 
Ohio,  made  no  separate  mention  of  such  approach,  but  included  the 
main  track,  roadbed,  and  right  of  way  to  low-water  mark,  and  the  same 
was  assessed  by  the  board  of  auditors,  and  the  valuation  duly  appor- 
tioned according  to  mileage  :  held,  that  such  valuation  did  not  cover  the 
approach  as  a  "  structure,  but  that  the  same  was  subject  to  valuation 
and  taxation  as  such  by  the  auditor  of  the  county  in  which  it  was 
situated,  as  the  property  of  the  lessee. 

Appeal  from  tbe  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  case  was  a  proceeding  in  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Ohio  in  a  fore- 
closure suit  brought  by  the  Mercantile  Trust  Company  against 
the  Baltimore  &  Ohio  Railroad  Company  to  foreclose  a  mort- 
gage upon  the  property  of  that  company.  On  March  II,  1899, 
the  receivers  filed  an  information  in  the  foreclosure  suit, 
setting  forth :  "That  the  Baltimore  &  Ohio  Railroad  Com- 
pany is  the  owner  of  a  bridge  across  the  Ohio  river,  com- 
mencing at  the  town  of  Benwood,  in  the .  state  of  West 
Virginia,  and  running  thence  across  said  river  to  the  town  of 
Bellaire.  That,  commencing  at  tbe  line  between  the  said 
states  of  West  Virginia  and  Ohio,  the  abutments  of  said  bridge 
were  constructed  on  lands  owned  by  the  Central  Ohio  Rail- 
road Company,  as  reorganised;  passing  through  said  lands, 
and  into  and  through  one  of  the  streets  of  the  said  city  of 
Bellaire,  in  tbe  center  of  which  the  abutments  of  said  bridge 
were  constructed;  running  for  a  distance  of  about  one-half  of 
one  mile  from  the  said  line  between  the  said  states.  That 
upon  said  abutments  so  constructed  a  railroad  track  was  laid 
about  the  year  1872,  and  the  said  the  Baltimore  &  Ohio  Rail- 
road Company,  being  then  in  possession  of  all  the  property  of 
the  Central  Ohio  Railroad  Company,  as  lessee,  continued  to 
ran  locomotives  and  cars  over  said  railroad  track,  from  the 
line  between  the  said  states,  westward,  to  the  city  of 
Columbus.  That  all  of  the  property  in  the  possession  of  the 
Baltimore  &  Ohio  Railroad  Company,  as  such  lessee,  as  well 
as  the  property  which  it  owned,  has  been  assessed  and  placed 
upon  the  tax  duplicate  of  Belmont  county  and  other  counties, 
in  the  name  of  the  Baltimore  &  Ohio  Railroad  Company;  it 
being  bound,  under  the  terms  of  the  said  lease  from  the  said 
Central  Ohio  Railroad  Company,  as  reorganized,  to  pay  all 
taxes  and  assessments  against  said  line  of  railroad.  That 
such  assessments  have  always  been  made  by  the  board  of 
auditors  composed  of  the  auditors  of  Belmont,  Noble, 
Guernsey,  Muskingum,  Licking,  and  Franklin,  who  were 
doly  organized  as  such   board  of  assessors  or  appraisers  in 
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pursuance  of  the  statute  of  the  state  of  Ohio.  That  about 
the  year  1890  the  authorities  of  Bellaire  claimed  that  the  said 
abutments  and  railroad  tracks,  commencing  at  the  said  line 
between  the  said  states,  and  running  thence  west  about  one- 
half  of  one  mile,  should  be  assessed  as  a  structure  separate 
and  apart  from  the  balance  of  the  said  railroad  track  between 
said  cities  of  Bellaire  and  Columbus.  That  said  subject, 
having  been  duly  presented,  was  considered  by  said  board  of 
auditors  and  overruled ;  the  said  board  holding  and  deciding 
that  the  said  bridge  structure,  and  the  tracks  thereon,  should 
be  assessed  as  a  part  of  the  said  railroad  between  the  said  cities 
of  Bellaire  and  Columbus;  and  it  was  so  assessed  in  the  year 
1890,  and  each  year  since  that  year,  up  to  and  until  the  year 
1898.  That  at  the  regular  annual  meeting  of  the  board  of 
auditors  in  the  month  of  May,  1898,  the  said  authorities  of 
said  city  and  the  auditor  of  Belmont  county,  Ohio,  again  pre- 
sented said  question  of  the  assessment  of  said  structure 
separate  and  apart  from  the  balance  of  said  railroad  track  to 
the  said  board  of  auditors.  That  said  board  duly  considered 
the  same,  and  again  overruled  such  application,  holding  and 
deciding  that  said  structure  should  be  assessed  by  said  board 
as  a  part  of  the  track  of  said  railroad  between  said  cities  of 
Bellaire  and  Columbus;  and  it  was  so  assessed,  as  it  had 
been  each  and  every  year  subsequent  to  the  year  1890  and 
previous  thereto.  That,  notwithstanding  the  facts  aforesaid, 
Madison  Aldridge,  auditor  of  Belmont  county,  Ohio,  has  served 
notice  upon  the  petitioners  that  he  would  appraise  said 
structure,  and  put  the  same  upon  the  duplicate  of  Belmont 
county,  Ohio,  to  be  assessed  separately  from  the  other  prop- 
erty of  said  railroad,  and  that  said  auditor  is  now  threatening 
to  so  appraise  and  place  said  structure  upon  the  said  tax 
duplicate,  and,  unless  restrained  by  this  honorable  court  from 
so  doing,  be  will  place  the  same  upon  the  said  tax  duplicate, 
and  proceed  to  collect  from  the  petitioners  the  taxes  on  the 
same  for  the  years  1894,  189s,  1896,  1897,  1898,  which, 
exclusive  of  interest  and  costs,  exceed  the  sum  of  two  thousand 
dollars,  notwithstanding  the  fact  that  the  said  bridge  has  been 
already  appraised  as  hereinbefore  stated,  and  the  taxes  thereon 
paid  by  the  Baltimore  &  Ohio  Railroad  Company,  up  to  the 
time  of  the  appointment  of  these  petitioners  as  receivers,  and 
by  them  since  that  date,  under  and  in  pursuance  of  the  assess- 
ment and  appraisement  of  said  property  made  by  said 
counties  through  which  said  railroad  runs. "  To  this  informa- 
tion the  auditor  of  Belmont  county  filed  an  answer,  admitting 
the  ownership  of  the  bridge,  and  his  purpose  to  take  proceed- 
ings to  require  the  same  to  be  taxed  in  Belmont  county,  in 
Ohio,  and  taking  issue  upon  the  allegations  of  the  informa- 
tion claiming  that  said  property  had  already  been  assessed 
and  taxed  under  the  laws  of  Ohio. 

The  case  was  heard  upon  the  testimony  and  the  report  of 
the  special  master  to  whom  the  case  had  been  referred.  The 
master's  findings,  were  as  follows: 
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"Statement. 
"The  bridge  in  question  crosses  the  Ohio  river  between 
Beliaire,  Belmont  county,  Ohio,  and  Benwood,  Marshall 
county.  West  Virginia,  connecting  the  lines  of  railway  of  the 
Central  Ohio  Railroad  Company  and  the  Baltimore  &  Ohio 
Railroad  Company,  and  was  built  by  said  companies  jointly, 
under  a  certain  article  of  agreement  made  and  entered  into 
July  12,  1861,  a  copy  of  which  article  is  hereto  attached. 
Under  said  article  of  agreement  the  bridge  was  to  be  paid  for 
by  said  companies  in  the  proportion  of  two-thirds  by  the 
Baltimore  &  Ohio  Railroad  Company  and  one-third  by  the 
Central  Ohio  Railroad  Company.  The  plans  of  the  bridge, 
its  location,  and  the  contracts  for  its  erection  were  to  be  as 
agreed  upon  by  said  companies,  and  included  'all  the  work  of 
continuous  arches  and  superstructures  of  wood  and  iron  nec- 
essary to  span  the  river,  streets,  railroads,  and  other  roads 
extending  from  solid  ground  on  the  Ohio  side  of  the  Ohio  river 
to  solid  ground  on  the  Virginia  [West  Virginia]  side  of  said 
river,  together  with  the  abutments  and  piers  necessary  to  sup- 
port the  same. '  Payment  for  the  structure  was  provided  by 
the  issue  of  certificates  signed  by  the  presidents  of  the  two 
said  railroad  companies;  the  same  to  be  a  lien  on  the  bridge, 
but  without  any  claim  on  either  of  said  companies,  or  the 
stockholders  thereof.  To  meet  the  liability  of  said  certificates, 
a  tariff  of  charges  was  established  on  all  traffic  passing  over 
said  bridge,  not  to  exceed  such  sum  as  might  be  necessary  to 
maintain  said  bridge,  pay  the  annual  interest  on  said  cer- 
tificates and  the  sum  of  $30,000  annually  toward  the  creation 
and  increase  of  a  sinking  fund  for  the  ultimate  redemption  of 
said  certificates.  When  all  of  said  certificates  were  redeemed, 
then  the  charges  were  to  be  limited  as  to  such  sum  as  was 
necessary  to  maintain  or  renew  the  bridge,  and  to  furnish  an 
income  to  the  owners  of  the  bridge  not  exceeding  10  per 
centum  per  annum  on  the  original  cost  thereof.  After  the 
redemption  of  all  of  said  certificates  the  said  bridge  was  to 
be  held  by  the  two  said  railroad  companies,  as  tenants  in 
common,  in  the  proportion  of  two-thirds  to  the  Baltimore  & 
Ohio  Railroad  Company  and  one-third  to  the  Central  Ohio 
Railroad  Company.  Said  bridge  was  constructed  under  said 
articles  of  agreement,  and  under  the  general  authority  of  an 
act  of  congress  approved  July  12,  1865,  which  act  provides 
(section  3)  'that  it  shall  be  lawful  for  any  other  railroad  com- 
pany or  companies  whose  line  or  lines  of  road  may  now,  or 
shall  hereafter  be  built  to  the  Ohio  river,  above  the  mouth  of 
the  Big  Sandy  river,  in  accordance  with  the  terms  of  the 
charter,  or  charters,  of  such  company  or  companies,  to  build 
a  bridge  across  said  river  for  the  more  perfect  connection  of 
any  such  roads,  and  for  the  passage  of  trains  thereof,  under 
the  limitations  and  conditions  hereafter  provided.'  Section 
5  of  said  act  provides  'that  any  bridge  or  bridges  erected 
under  the  provisions  of  this  act  shall  be  lawful  structures,  and 
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■hall  be  recognized  and  known  as  post  routes,  upon  which, 
also,  co  higher  charge  shall  be  made  for  the  transmission  over 
the  same  of  the  mails,  troops  and  munitions  of  war  of  the 
United  States  than  the  rate  per  mile  which  the  company  or 
companies  erecting  such  bridge  may,  from  time  to  time, 
receive  on  the  balance  of  their  line  or  lines  for  snch  services.' 
Under  an  act  of  congress  approved  July  II,  1870,  a  board  of 
engineers  was  appointed  by  the  secretary  of  war  to  inspect  and 
report  on  the  bridge  over  the  Ohio  river,  and  in  the  report  of 
that  board,  dated  April  19,  1871  (Senate  Document,  42c!  Con- 
gress, Ex.  Doc  No.  1,  p.  70,  on  file  in  this  case),  it  is  found 
that  the  bridge,  then  unfinished,  'was  being  bnilt  according  to 
law.' 

"The  structure  is  a  single-track  railway  bridge,  connecting 
the  main  stem  of  the  Baltimore  &  Ohio  Railroad  with  the 
Central  Ohio  at  the  eastern  terminus  of  the  latter,  and  is 
4,001.5  feet  in  length;  the  length  of  approach  on  the  Ohio 
side  of  the  river  being  1,490  feet,  and  on  the  West  Virginia 
side  864  feet  The  right  of  way  for  the  approaches  of  the 
bridge  is  through  the  streets  and  alleys  of  Bellaire,  and  over 
the  lands  of  Sullivan,  Barnard,  and  Cowen.  The  council  of 
Bellaire,  through  its  duly  appointed  committee,  and  by  ordi- 
nance dated  March  7.  1867,  authorized  the  Central  Ohio  Rail- 
road Company  to  'extend  their  railroad'  through  and  over 
certain  streets  and  alleys.  December  12,  1867,  J.  H.  Sulli- 
van, Wm.  G.  Barnard  and  B.  R.  Cowen,  joint  owners  of  the 
'Harris  Farm,1  bo  called,  on  a  part  of  which  Bellaire  City  was 
located,  released  to  the  Central  Ohio  Railroad  Company  the 
right  of  way  for  the  road  of  said  company  through  and  over 
their  lands  for  an  approach  for  the  track  or  tracks  of  the  road 
of  said  company  to  the  said  bridge.  Copies  of  said  release 
and  of  the  ordinance  of  Bellaire  council  are  attached  to  the 
affidavit  of  T.  J.  Frazier,  filed  with  the  papers  in  this  cause. 

"It  is  in  evidence,  and  is  not  disputed,  that  an  additional 
fare  of  twenty-five  cents  is  charged  passengers  coming  west 
over  the  Baltimore  &  Ohio  Railroad  from  Moandsville,  West 
Virginia,  to  Bellaire,  over  said  bridge,  over  the  fare  charged 
those  from  Moandsville  to  Benwood,  at  the  east  end  of  the 
bridge,  and  that  one  cent  per  hundred  additional  is  charged 
for  freight  passing  over  the  same  part  of  the  road.  (See 
affidavits  of  Geo.  M.  Wise,  W.  H.  H.  Showacre,  and  S.  C 
Gans,  filed  herewith.) 

"It  is  also  in  evidence,  and  not  disputed,  that  the  portion 
of  said  bridge  lying  in  West  Virginia  is  taxed  in  Marshal) 
county,  in  said  state,  at  $115,000.  Upon  the  last  fact  above 
stated,  counsel  for  the  auditor  cites  Pittsburgh,  C. ,  C.  &  St.  L. 
R.  Co.  v.  Board  of  Public  Works  of  West  Virginia,  173  U.  S. 
33,  19  Sup.  Ct.  90,  43  L.  Ed.  3S4,  as  the  ground  upon  which 
the  present  contention  of  the  auditor  is  founded.  In  the  cause 
cited  the  first  point  in  the  syllabus  raises  the  question  as  to 
whether  a  writ  of  injunction  from  a  United   States  court  is 
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the  proper  remedy.  Bat  that  question  has  been  settled  in 
this  case  by  his  honor  Judge  Taft,  who  has  decided  that, 
under  the  Ohio  Statutes,  injunction  is  the  proper  remedy. 
The  third  point  in  the  syllabus  is:  'A  railroad  bridee  is  taxable 
under  the  Code  of  West  Virginia  of  1S91  (chapter  2Q,  §  67) ; 
and  although  the  board  of  pnblic  works  assesses  separately 
the  whole  length  of  the  railroad  track  within  the  state,  and 
that  part  of  the  bridge  within  the  state,  yet,  if  the  railroad 
company  does  not,  as  allowed  by  that  section,  apply  to  the 
auditor  to  correct  any  supposed  mistake  in  the  assessment, 
nor  appeal,  within  thirty  days  after  receiving  notice  of  the 
decision  of  the  board,  to  the  circuit  court  of  the  county,  and 
the  officers  of  the  state  make  no  attempt  to  interfere  with  the 
company's  possession  and  control  of  its  real  estate,  nor,  until 
after  the  expiration  of  the  thirty  days,  either  to  impose  a 
penalty  for  delay  in  paying  the  taxes,  or  to  levy  on  personal 
property  for  nonpayment  of  them,  the  company  cannot  main- 
tain a  bill  in  equity  in  a  court  of  the  United  States  to  restrain 
the  assessment  and  collection  of  any  part  of  the  taxes.'  That 
is  to  say,  the  railroad  company,  in  the  case  cited,  did  not 
take  proper  steps  to  correct  an  alleged  error  of  the  board  of 
public  works,  and  by  reason  of  its  neglect  it  had  no  remedy, 
and  was  compelled  to  pay  the  assessment.  In  this  case, 
however,  the  court  says  informant  has  taken  the  proper  steps 
to  prevent  an  assessment.  Now,  it  is  in  evidence  that  that 
part  of  the  bridge  within  the  state  of  Ohio,  and  county  of 
Belmont  is  upon  the  ground  owned  by  the  Central  Ohio  Rail- 
road Company;  that  said  company  paid  one-third  of  the 
cost  of  building  the  bridge,  which  is  said  to  be  the  approxi- 
mate cost  of  that  part  of  the  bridge  structure  lying  within  the 
county  of  Belmont  The  certificate  of  the  auditor  of  state 
of  the  state  of  Ohio,  offered  in  evidence,  shows  that  the  Cen- 
tral Ohio  Railroad  Company,  or  its  lessee,  the  Baltimore  & 
Ohio  River  Company,  has  for  a  number  of  years,  up  to  and 
including  the  year  1898,  paid  taxes  on  137.3  miles  of  main-line 
track  from  Columbus,  Ohio,  to  its  eastern  terminus  at  the 
Ohio  river,  in  Bellaire.  or  104.27  miles  from  Newark,  Ohio, 
to  said  terminus,  which  is  the  whole  of  said  main  line  of  road 
between  said  points,  and  which  includes  that  part  which  is 
upon  and  over  the  western  approach  to  said  bridge.  (See 
affidavits  of  T.  J.  Frazier  and  Wm.  P.  De  Hart.)  All  the 
railroad  timetables  and  guidebooks  in  current  use  give  these 
distances.  It  appears  in  evidence  that,  of  the  main-line  track 
so  assessed,  1.37  miles  lies  within  the  corporate  limits  of 
Bellaire.  It  is  contended  by  counsel  for  the  auditor  that  this 
1.37  miles  of  main  track  in  Bellaire  is  only  that  part  of  said 
track  which  reaches  up  to  the  point  where  the  approach  to 
the  bridge  begins,  because,  by  the  terms  of  the  agreement 
between  the  two  companies  under  which  the  bridge  was  bnilt, 
it  was  to  he  built  'for  the  purpose  of  connecting  their  re- 
spective lines  of  road,'  and  that  the  track  on  the  bridge  is  'a 


718         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Coweu  v.  Aldridg-e 

connecting  track  between  the  two  main  lines  on  terra  Anna.' 
Bat  the  eastern  terminus  of  the  Central  Ohio  Railroad  is, 
and  has  been  ever  since  its  first  construction,  at  low-water 
mark  on  the  west  side  of  the  Ohio  river.  Upon  the  comple- 
tion of  aaid  bridge  the  main-line  track  formerly  in  use  on  the 
surface  of  the  ground  was  abandoned,  or  pat  into  ase  as  a 
switch  side  track,  and  the  main  track  was  placed  upon  the 
Ohio  approach  to  the  bridge.  The  point  of  connection  be- 
tween the  two  roads,  therefore,  is  at  low-water  mark  on  the 
Ohio  side  of  the  river,  as  it  has  always  been.  To  make  this 
connection,  the  Baltimore  St  Ohio  Railroad  Company  laid  a 
track  from  its  main  stem,  at  Benwood,  West  Virginia,  over 
the  bridge,  to  the  terminus  of  the  Central  Ohio  main-line 
track.  It  is  the  main-line  track  which  lies  on  the  western 
approach  on  the  bridge,  as  well  as  that  part  of  it  which  lies 
on  the  surface  of  the  ground  west  of  said  approach,  and 
within  the  corporate  limits  of  Bellairc,  which  goes  to  make 
op  the  1.37  miles  referred  to,  and  which  is  included  in  the 
total  main-track  mileage  of  137. 3  miles  from  Colambos  to  the 
Ohio  river,  on  which  taxes  were  assessed  and  paid  as  afore- 
said. 

"It  is  further  contended  that  because  no  mention  is  nude 
of  the  bridge,  or  any  part  thereof,  nor  of  the  land  on  which 
it  stands,  in  the  reports  of  the  auditor  or  in  the  report  of  the 
auditor  of  state,  it  is  not,  therefore,  included  in  the  assess- 
ment. Bat  there  is  no  mention  of  the  bridges  of  said  com- 
pany over  the  Muskingum  river  at  Zanesville,  over  the  Licking 
river  at  Newark,  or  of  other  bridges  and  trestles  supporting 
the  main-line  track,  which  would  seem  to  indicate  that  it  was 
not  customary  to  note  such  structure  in  making  assessments 
on  the  main  line  of  that  road. 

"Findings: 

"In  view  of  the  facts  stated  above,  I  find  that  the  main-line 
track  of  the  Central  Ohio  Railroad  extends  from  Columbus, 
Ohio,  to  low-water  mark  00  the  west  bank  of  the  Ohio  river, 
within  the  corporate  limits  of  Bellaire;  that  the  length  of 
said  track  is  137.3  miles,  and  that  the  Central  Ohio  Railroad 
Company,  or  its  lessee,  the  Baltimore  &  Ohio  Railroad  Com- 
pany, has  paid  in  full  the  taxes  levied  on  its  said  entire  main 
track,  which  includes  that  part  of  said  track  lying  upon  and 
over  the  western  approach  to  said  bridge;  and  that  said  137.3 
miles  includes  the  1.37  miles  of  said  main  line  track  lying 
within  the  corporate  limits  of  Bellaire. 

"Testimony  was  offered  going  to  show  that  a  proposition 
bad  been  made  at  the  meeting  of  the  board  of  county  auditors 
to  assess  the  Ohio  approach  to  the  Bellaire  bridge  as  a 
structure  separate  and  apart  from  the  main-line  track  of  the 
road,  and  that  the  proposition  had  been  ignored,  or  at  least 
not  favorably  considered,  but  the  testimony  on  that  point  is 
contradictory.     (See    affidavits    of  T.    J.     Frazier,  W.  P- 
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De  Hart,  A.  M.  Beatty,  and  A.  B.  Hall.)  However  the  fact 
may  be,  the  master  has  not  considered  it  material  to  this 
inquiry,  in  view  of  his  findings  as  above." 

].  H.  Collins,  for  appellants. 

W.  W.  Granger,  for  appellee. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY, 
District  Judge. 

DAY,  Circuit  Judge,  after  making  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

The  right  to  an  injunction  in  this  case  turns  upon  the 
determination  of  the  issue  as  to  whether  the  Baltimore  & 
Ohio  Railroad  Company  has  been  once  taxed  upon  the  bridge 
mentioned  in  the  information  under  proceedings  already  had 
under  the  tax  laws  of  Ohio.  If  the  receivers  have  established 
the  affirmative  of  this  proposition,  further  attempts  to  tax  the 
same  property  may  be  enjoined  under  the  laws  of  Ohio,  which 
provide  the  equitable  remedy  of  injunction  against  illegal 
taxation.  Rev.  St.  Ohio,  §  5848.  In  Ohio  the  taxing  of 
property  of  railroad  companies  is  regulated  by  the  Revised 
Statutes  of  the  state  (Rev.  St.  1890,  §§  2770-2776,  inclusive). 
Where  a  railroad  is  in  several  counties  of  the  state,  the 
auditors  of  such  counties  constitute  a  board  of  appraisers  and 
assessors  for  such  railroad  company.  For  any  railroad  com- 
pany having  its  road,  or  any  part  thereof,  in  one  county  only, 
the  auditor  of  such  county  constitutes  the  board.  At  its 
annual  meeting  in  May  the  board  is  required  to  proceed  to 
ascertain  all  the  personal  property  of  the  company,  which,  it 
is  provided,  shall  include  the  roadbed,  water  and  wood 
stations,  and  such  other  realty  as  is  necessary  to  the  daily 
running  operations  of  the  road,  moneys  and  credits  of  the 
company,  the  undivided  profits,  reserve,  or  contingent  fund, 
whether  the  same  be  in  money,  credits,  or  in  any  manner 
invested,  and  the  actual  value  thereof  in  money ;  and  also 
locomotives  and  cars  not  belonging  to  the  company,  but  hired 
for  its  use  or  run  under  its  control  on  its  road  by  a  sleeping 
car  or  other  company,  but  as  to  such  rolling  stock  the  com- 
pany may  return  it  separately  from  its  own  property,  in  which 
event  it  shall  be  valued  separately,  but  included  in  the 
aggregate  valuation.  Such  boards  have  power  to  require 
certain  officers  of  the  road  to  make  a  detailed  statement, 
under  oath,  of  the  items  and  particulars  constituting  such 
property,  moneys,  and  credits,  and  the  values  thereof.  The 
value  of  such  property,  moneys,  and  credits,  as  found  and 
determined  by  the  board,  is  required  to  be  apportioned  by 
the  board  among  the  several  counties  through  which  said 
road,  or  any  part  thereof,  runs,  so  that  to  each  county,  city, 
village,  township,  and  district,  or  any  part  thereof,  therein, 
shall  be  apportioned  such  part  thereof  as  shall  equalize  the 
relative  value  of  the  real  estate,  structures,  and  stationary 
personal  property  of  such  company  therein,  in  proportion  to 
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the  whole  value  of  the  real  estate,  structures,  and  stationary 
personal  property  of  such  company  in  the  state;  and  the 
rolling  stock,  main  track,  roadbed,  supplies,  moneys,  and 
credits  of  snch  company  shall  be  apportioned  in  snch  propor- 
tion as  the  length  of  snch  road  in  snch  county  bears  to  the 
entire  length  thereof  in  all  said  counties.  When  a  railroad 
company  has  part  of  its  road  in  the  state,  and  part  thereof  in 
any  other  state  or  states,  the  proper  board  shall  take  the  value 
of  snch  property,  moneys,  and  credits  so  found  and  deter- 
mined as  aforesaid,  and  divide  it  in  the  proportion  the  length 
of  said  road  in  the  state  bears  to  the  whole  of  snch  road,  and 
determine  the  principal  sum  for  the  value  of  such  road  in  the 
state  accordingly,  equalizing  the  relative  valne  thereof  in  the 
state,  as  above  set  forth. 

An  analysis  of  these  sections  shows  two  general  systems  of 
distributing  the  taxable  valuation  of  the  property  of  railroad 
companies  in  Ohio.  It  is  primarily' made  the  duty  of  the 
board,  whether  it  is  to  consist  of  one  or  more  of  the  county 
auditors,  to  ascertain  the  property  subject  to  taxation,  and  to 
place  upon  it  a  valuation.  For  the  purpose  of  ascertaining 
the  character  and  extent  of  the  property,  detailed  statements 
may  be  required,  under  oath,  from  the  officers  of  the  com- 
pany. The  distribution  of  the  valuation  of  the  property, 
where  several  counties  are  interested,  is  made  according  to 
the  nature  of  the  property.  Real  estate,  structures,  and 
stationary  personal  property  are  to  be  apportioned  to  its 
own  local  taxing  district.  These  valuations  the  statute  re- 
quires to  be  "equalized,"  so  that  the  local  real  estate, 
structures,  and  stationary  personal  property  in  any  taxing 
district  shall  be  valued  in  the  same  proportion  as  the  value  of 
said  property  in  said  taxing  district  bears  to  the  total  valua- 
tion in  the  state.  The  other  class  of  property  to  be  valued, 
which  includes  rolling  stock,  main  track,  roadbed,  supplies, 
moneys,  and  credits,  is  not  localized  for  taxation ;  but  the 
aggregate  value  of  this  class  of  property  is  apportioned  among 
the  local  taxing  districts  according  to  the  mileage  of  the  road 
in  such  districts,  respectively.  One  object  of  this  statute  is 
evidently  to  require  real  estate  and  structures  to  be  locally 
taxed.  The  valuation  of  the  real  estate  and  structures  is 
apportioned  to  the  locality  where  situated.  This  is  the  policy 
of  the  statute,  and  is  in  harmony  with  the  general  system  of 
taxation  in  the  state. 

In  view  of  this  system  of  classification  of  railroad  property 
for  taxation  in  Ohio,  to  which  class  does  the  bridge  in  ques- 
tion belong?  The  part  of  the  bridge  which  it  is  proposed  to 
tax  in  Belmont  county  is  the  approach  from  the  Ohio  side, 
the  length  of  which  is  1,490  feet;  on  the  West  Virginia  side, 
864  feet.  The  approach  on  the  Ohio  side  .is  described  as 
consisting  of  43  semicircular  stone  arches,  with  two  spans  of 
deck  bridge.  The  piers  are  described  as  massive  in  structure. 
The  bridge  is  an  expensive  and  durable  one.     It  was  built 
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under  authority  of  an  act  of  congress,  and  is  made  a  post 
route  of  the  United  States,  subject  to  regulation  as  sucb. 
Additional  rates  are  charged  to  passengers  and  freight  using 
the  bridge.  It  has  a  distinct  value  as  a  bridge,  irrespective 
of  its  present  use  for  railroad  purposes.  It  is  a  suggestive 
fact  that  the  West  Virginia  portion  has  been  valued  for  taxa- 
tion in  that  state  in  the  sum  of  $315, 000.  These  considera- 
tions would  seem  decisive  of  the  question  as  to  whether  this 
bridge  is  to  be  regarded  as  a  structure  to  be  locally  taxed,  or 
"roadbed"  or  "main  track,"  with  taxable  valuation  to  be 
distributed  throughout  the  length  of  the  line  in  proportion  to 
its  mileage.  It  is,  in  our  judgment,  a  structure,  within  the 
meaning  of  the  statute,  and  to  be  taxed  as  other  local 
structures  are  in  the  district  where  it  is  situated.  Similar 
considerations  led  the  supreme  court  of  Nebraska  to  like  con- 
clusions in  a  well-considered  case.  Cass  Co.  v.  Chicago,  B. 
&  Q.  R.  Co.,  25  Neb.  348.  4*  N.  W.  246,  2  L.  R.  A.  188. 

In  the  returns  made  by  the  Baltimore  &  Ohio  Railroad 
Company  for  the  Central  Ohio  Railroad,  no  mention  is  made 
of  this  structure.  There  is  nothing  in  the  testimony  or  in  the 
finding  of  the  master  to  show  that  it  was  distinctly  considered 
in  making  a  valuation  of  the  property  to  be  taxed,  notwith- 
standing its  great  value  as  an  independent  structure.  But  it 
is  contended  that  this  bridge  has  already  been  taxed  as  a 
part  of  the  main  track,  including  roadbed  and  right  of  way, 
by  the  board  of  county  auditors.  The  findings  of  fact  show 
that  the  Baltimore  &  Ohio  Railroad  Company  is  assessed  and 
pays  the  taxes  upon  the  property  in  Ohio  of  the  Central 
Ohio  Company,  of  which  it  is  the  lessee.  This  is  because  of 
the  agreement  between  the  companies,  which  requires  this 
course  of  action.  In  Ohio  all  property  is  taxed  against  the 
owner.  Rev.  St  1S90,  §§  2734,  2735.  In  the  return  and 
assessments  referred  to,  the  Baltimore  &  Ohio  Company  as- 
sumes the  obligation  which  the  law  imposes  upon  the  Central 
Ohio  Railroad  Company.  It  is  said  that  this  bridge  is 
included  in  the  assessment  of  the  137.3  miles  of  main  track, 
including  roadbed  and  right  of  way ;  being  the  entire  length 
of  the  line  of  the  Ohio  Central  Railroad  from  low-water  mark 
on  the  Ohio  side  of  the  river  to  its  northern  terminus  at 
Columbus,  Ohio.  The  finding  shows  that  the  southern 
terminus  of  the  Central  Ohio  Railroad  is  at  low-water  mark 
on  the  Ohio  side.  It  also  appears  that  the  tracks  of  the  Cen- 
tral Ohio  Railroad  were  raised  and  laid  upon  the  approaches 
to  this  bridge.  But  it  also  appears  from  the  allegations  of 
the  petition  and  the  admissions  of  the  answer  that  the  bridge 
is  the  property  of  the  Baltimore  &  Ohio  Railroad  Company.  In 
the  mortgage  which  is  the  subject  of  foreclosure  in  this  case 
this  bridge  is  described  as  owned  and  operated  by  that  com- 
pany, "known  as  the  'Benwood  Bridge,'  beginning  in  Mar- 
shall county,  in  the  state  of  West  Virginia,  and  running  through 
2RRH- 46 
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the  town  of  Benwood,  over  the  Ohio  river,  into  the  town  of 
Bellaire,  in  Belmont  county,  in  the  state  of  Ohio,  together 
with  the  approaches  thereof;  the  said  bridge  and  approaches 
being  of  the  total  length  of  8,556  feet,  more  or  less."  It  istrue 
that  the  master  finds  that  this  bridge  was  bnilt  under  a  contract 
between  the  Baltimore  &  Ohio  Railroad  Company  and  the 
Central  Ohio  Railroad  Company,  by  which  the  latter  com- 
pany pays  one-third  of  the  cost  of  the  bridge;  and,  after  the 
payment  of  the  certificates  issued  for  such  cost,  the  com- 
panies were  to  hold  the  same  as  tenants  in  common,  in  the 
proportion  of  two-thirds  to  the  Baltimore  &  Ohio  Railroad 
Company,  and  one-third  to  the  Central  Ohio  Railroad  Com- 
pany. This  contract  cannot  overcome  the  allegations  of 
the  pleadings  as  to  the  ownership  of  the  bridge.  Nor  does  the 
joint  ownership  of  the  structure  relieve  the  situation  from  the 
considerations  which  give  it  a  local  character  for  the  purposes 
of  taxation.  It  is  also  found  that  the  approach  in  question  is 
upon  ground  of  the  Ohio  Central  Company,  and  that  its  tracks 
are  laid  upon  it.  This  does  not  affect  the  question  of  the 
right  to  tax  this  large  and  costly  structure  against  its  true 
ownership,  irrespective  of  the  ownership  of  the  track  upon 
it,  or  of  the  right  of  way  upon  which  it  rests.  When  land  is 
owned  by  one,  and  the  buildings  by  another,  the  two  ma;  be 
separately  assessed  for  taxation.  People  v.  Board  ol 
Assessors  of  Brooklyn,  93  N.  Y.  308.  If  this  were  not  so, 
much  property  which  must  be  assessed  against  the  owner 
would  escape  taxation.  It  appears  that  the  Baltimore  & 
Ohio  Railroad  Company,  the  owner  of  this  bridge  audits 
approaches,  is  the  owner,  also,  of  a  line  of  railroad  extending 
across  the  bridge  from  Ohio,  and  thence  eastwardly,  through 
West  Virginia.  We  think  this  structure  is  a  part  of  that  nil- 
road,  and,  within  the  requirements  of  the  Ohio  Statutes,  taxa- 
ble in  Belmont  county.  We  cannot  agree  that  the  assessment 
of  the  main  track  of  the  Ohio  Central  Railroad  covered  so 
much  of  this  structure  as  includes  the  approach  to  this  bridge 
from  the  Ohio  side,  or  that,  under  the  facts  shown,  it  could 
be  legally  assessed  as  a  part  of  such  main  track,  inclnding 
roadbed  and  right  of  way.  It  may  be  the  practice  to  assess 
bridges  as  a  part  of  such  main  track  of  railroads  in  Ohio. 
It  may  be  that  many  bridges  have  no  value  except  to  carry 
the  track  of  the  company.  Whether  this  practice,  if  it  exists, 
be  right  or  wrong,  is  immaterial  here,  in  view  of  the  charac- 
ter and  ownership  of  the  bridge  in  question. 

We  think  the  circuit  court  did  not  err  in  vacating  the  re- 
straining order  and  dismissing  the  petition  of  the  receivers. 
judgment  affirmed. 
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{Court  of  Appeals  of  New  York,  March  j>j,  /ye*.) 

[63  N.  E.  Rep.  285.] 

Conversion — Breach  of  Contract — Reorganization  of  Railroad. 

Tbe  bondholders  of  an  insolvent  railway  company,  pending  fore- 
cloture,  conferred  on  a  reorganization  committee  title  to  the  bonds,  for 
tbe  purpose  of  reorganizing-  the  affairs  of  the  railroad,  and  gave  them 
power  for  that  purpose,  and  required  the  committee  to  adopt  a  plan  of 
reorganization,  and  gave  notice  thereof,  so  tbat  any  of  tbe  bondholders 
who  were  not  satisfied  with  the  plan  might  withdraw  from  the  agree- 
ment and  recover  back  the  bonds  which  he  had  deposited  there- 
under. The  committee  were  authorized  to  form  a  new  corporation  and 
purchase  any  of  the  assets  and  franchises  of  the  old  company  for  the 
new  corporation.  The  agreement  further  provided  that  the  committee 
might  construe  its  provisions,  and  that  their  construction  should  be 
final,  and  tbe  committee  should  not  be  liable  for  anything  but  willful 
misconduct :  held,  that  an  action  of  conversion  will  not  lie  against 
the  members  of  the  committee  for  using  the  bonds  to  pay  the  price 
of  the  railway  company  on  a  sale  on  foreclosure,  without  first  making 
the  plan  of  reorganization,  and  giving  notice  thereof,  as  such  failure 
was  a  breach  of  contract,  and  not  a  converaion  of  the  bonds. 

Appeal  from  supreme  court,  appellate  division,  Second 
department. 

Action  by  the  Industrial  &  General  Trust,  Limited,  against 
J.  Kennedy  Tod  and  others.  From  a  judgment  of  the  appel- 
late division  (64  N.  Y.  Supp.  1093),  overruling;  defendants' 
exception,  and  directing  judgment  for  plaintiff,  and  affirming 
an  order  denying  a  motion  to  grant  a  new  trial,  defendants 
appeal     Reversed. 

The  plaintiff  instituted  this  action  to  recover  damages  of 
the  defendants  for  the  alleged  conversion  by  them  of  570  bonds 
of  the  Birmingham,  Sheffield  &  Tennessee  River  Railway 
Company,  a  corporation  of  the  state  of  Alabama.  The  plain- 
tiff, an  English  corporation,  had  become  the  owner  of  the 
bonds,  and,  after  that  the  trustee  in  the  mortgage  of  the  rail- 
way company  securing  the  bonds,  upon  the  company's  default, 
in  1893,  had  commenced  an  action  for  its  foreclosure,  and  a 
reorganization  agreement  between  bondholders  had  been  pre- 
pared, in  1895,  its  bonds  were  deposited  with  the  Manhattan 
Trust  Company,  the  depositary  provided  for  in  tbe  agree- 
ment, by  its  agent  in  this  country.  He  received,  upon  that 
deposit,  a  certificate,  negotiable  in  form,  which  stated  that 
the  bonds  were  held  by  the  trust  company  according  to  the 
terms  of  the  reorganization  agreement.  This  reorganization 
agreement  recited  the  insolvency  of  the  railway  company,  the 
pendency  of  the  foreclosure  proceedings,  the  appointment  of 
a  receiver,  and  the  necessity  for  the  bondholders  to  reorgan- 
ize for  the  protection  of  their  mutual  interests.  It  provided, 
in  its  first  article,  that  the  bonds  should  be  deposited  with  the 
Manhattan  Trust  Company,  "subject  to  the  order  and  full 
control  of  the  committee,  to  be  used  for  any  purposes  under 
this  agreement.     The  deposit  of  such  bonds  shall  transfer  to 
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the  committee  the  fall  legal  and  equitable  title  thereto  (or 
all  the  purposes  of  this  agreement"  The  second  article  con- 
stituted the  defendants  a  reorganization  committee,  and  in 
succeeding  articles  were  set  forth  the  powers  of  the  com- 
mittee. The  fourth  article  provided,  so  far  as  material,  that 
"the  committee  is  hereby  expressly  authorized  and  em- 
powered, and  it  shall  be  its  special  duty,  to  prepare  and  adopt 
a  plan  for  the  reorganization  of  the  affairs  of  the  railway 
company,  with  or  without  foreclosure.  When  the  committee 
shall  have  adopted  such  plan,  a  copy  thereof  shall  be  lodged 
with  the  Manhattan  Trust  Company.  Notice  shall  thereupon 
be  given  to  the  holders  of  the  trust  certificates  issued  here- 
under, and  such  plan  shall  become  binding  upon  all  of  the 
said  holders  who  do  not  withdraw  herefrom  (in  the  manner 
hereinafter  provided),  unless  the  holders  of  a  majority  in 
interest  of  the  said  certificates  shall,  within  twenty  days  after 
such  notice,  file  with  the  Manhattan  Trust  Company  their 
written  dissent  from  the  plan."  The  fifth  article  provided, 
so  far  as  material,  that  "any  holder  of  a  trust  certificate  issned 
hereunder  may,  at  any  time  within  thirty  days  after  the  mail- 
ing to  him  of  notice  of  the  filing  of  a  plan  of  reorganization, 
as  hereinbefore  provided,  withdraw  from  this  agreement,  and 
recover  back  the  bond  or  bonds  deposited  by  him,  upon  pay- 
ment of  his  pro  rata  share  of  the  expenses  theretofore  incurred 
by  the  committee,"  etc.  The  sixth  article  provided  that  the 
committee,  for  the  purpose  of  effectinga  reorganization  of  the 
affairs  of  the  railroad  company,  was  authorized  to  take  snch 
steps  as  it  might  deem  advisable  for  the  formation  of  a  new 
corporation,  and  for  transferring  to  the  new  corporation  all 
the  assets  of  the  railway  company,  and  it  was  authorized  to 
"use  the  deposited  bonds  for  the  purpose  of  paying  for  any 
assets  or  franchises  purchased."  The  eleventh  article  pro- 
vided, so  far  as  material,  that  "the  committee  may  supply 
any  defects  or  omissions  which  it  may  deem  necessary  to  be 
supplied  to  enable  it  to  carry  out  the  general  purpose  of  this 
agreement.  The  committee  is  authorized  to  construe  this 
agreement,  and  its  construction  shall  be  final."  The  twelfth 
article  provided  that  no  member  of  the  committee  shall  be 
liable  for  "anything  but  his  own  willful  misconduct-"  In 
July,  1895,  following  the  execution  by  the  bondholders  of  the 
reorganization  agreement,  a  decree  of  sale  was  entered  in  the 
pending  foreclosure  suit,  and  on  September  16,  1895,  a  sale  of 
the  railroad  franchises  and  properties  was  had,  at  which  they 
were  bid  in  by  the  committee  at  the  price  of  $500,000,  which 
sum  the  decree  had  fixed  as  the  lowest  bid  to  be  received.  In 
October,  a  decree  of  confirmation  of  the  sale  was  made.  In 
November,  the  Northern  Alabama  Railroad  Company  was  in- 
corporated, to  operate  upon  the  same  lines  as  the  former  com- 
pany, and  a  deed  was  made  by  the  commissioner  of  sale  to 
the  new  railway  company  of  all  the  property  and  franchises 
of  the  former  Birmingham,  Sheffield  &  Tennessee  River  Rail- 
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way  Company.  Thereafter  the  bonds  deposited  under  the 
reorganization  agreement  were  produced  before  the  commis- 
sioner of  sale,  who  stamped  upon  each  bond  as  follows: 
"New  York.  29th  November,  1895.  $139.76  paid  on  this  bond 
as  part  of  the  proceeds  of  the  sale  under  foreclosure.  J.  Fred 
Johnson,  Commissioner."  The  Northern  Alabama  Railway 
Company  issued  certain  mortgage  bonds,  which,  with  its 
capital  stock,  were  held  by,  or  for,  the  reorganization  com- 
mittee. It  farther  appeared  in  evidence  that  in  July,  1893, 
before  the  foreclosure  sale,  the  plaintiff's  agent  was  advised, 
in  a  letter  from  the  chairman  of  the  committee,  that  the 
mortgaged  property  was  advertised  for  sale  on  September 
16th,  following;  that  no  plan  of  reorganization  had  yet  been 
adopted ;  and  that  no  date  could  be  given  upon  which  a  plan 
would  be  issued.  Subsequent  to  the  sale,  there  was  some 
correspondence  between  the  plaintiff's  agent  and  the  reorgan- 
ization committee  upon  the  subject  of  the  formulation  of  a 
plan  of  reorganization.  The  committee  continued  to  bold,  or 
to  control,  all  of  the  bonds  and  stock  of  the  new  railway  com- 
pany, until  the  reorganization  was  completed,  in  July,  1898; 
at  which  time  a  plan  of  reorganization  was  filed,  and  notice 
thereof  was  given  to  all  the  holders  of  certificates  under  the 
reorganization  agreement.  In  October,  1808,  as  the  result 
of  certain  negotiations  and  for  an  agreement  of  the  Southern 
Railway  Company,  that  company  offered  to  purchase  all  the 
bonds  and  stock  of  the  new  railway  company  at  a  price  of  80 
for  the  bonds,  which  represented  much  more  than  twice  the 
sum  payable  upon  the  bonds  at  the  price  paid  for  the  railroad 
property  upon  the  judicial  sale  in  foreclosure.  The  plaintiff's 
bonds  remained  with  the  Manhattan  Trust  Company,  and  the 
plaintiff,  or  its  agent,  holds  the  certificates  representing  them. 
The  defendants  hold  the  new  properties  subject  to  the  cer- 
tificates of  deposit.  The  trial  judge,  in  submitting  the  case 
to  the  jury,  held  in  bis  charge,  as  matter  of  law,  that  the  acts 
of  the  defendants  amounted  to  a  conversion  of  the  plaintiff's 
bonds;  and  he  charged,  at  the  express  request  of  the  plaintiff, 
to  the  effect  that  the  failure  of  the  defendants  to  prepare  a 
plan  of  reorganization  prior  to  the  sale  in  foreclosure,  and 
their  use  of  the  plaintiff's  bonds  in  furtherance  of  the  sale 
without  the  plaintiff's  consent,  were  wrongful  acts,  subjecting 
them  to  a  liability  to  the  plaintiff  for  the  value  of  its  bonds. 
At  the  plaintiff's  request  he  also  charged  that,  if  the  defend- 
ants dealt  with  the  bonds  in  a  manner  not  authorized  by  the 
plaintiff,  or  by  the  terms  of  the  reorganization  agreement, 
they  were  liable  as  for  a  conversion,  although  there  was  no 
wrongful  intent  on  their  part.  To  the  denial  of  a  motion  to 
dismiss  the  complaint  on  the  ground  that  there  was  no  con- 
version, and  to  the  instructions  to  the  jury,  the  defendants 
duly  excepted.  The-  jury  returned  a  verdict  for  the  plaintiff 
in  an  amount  greatly  in  excess  of  the  amount  to  which  the 
bonds  would  be  entitled  upon  the  basis  of  the  sum  bid  for  the 
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railroad  property  at  the  foreclosure  sale,  upon  evidence  show- 
ing the  present  value  of  the  railway  properties.  The  defend- 
ants' exceptions  were  ordered  to  be  heard,  in  the  first  instance, 
at  the  appellate  division,  where  the  exceptions  were  over- 
ruled, the  motion  for  a  new  trial  was  denied,  and  a  judgment 
was  directed  in  favor  of  the  plaintiff  upon  the  verdict.  The 
defendants  then  appealed  to  this  court 

Stephen  H.  Olin  and  Austen  G.  Fox,  for  appellants. 

Louis  Marshall  and  Samuel  Uotermyer,  for  respondent 

GRAY,  J.  (after  stating  the  facts).  The  action  was  brought, 
and  a  recovery  was  had,  upon  the  theory  that  the  defendants, 
by  their  acts,  were  guilty  of  such  unauthorized  interference 
or  intermeddling  with  the  plaintiff's  property  as  to  constitute 
a  conversion.  In  the  language  of  the  plaintiff's  brief,  it  is 
contended  that  "the  defendants,  by  proceeding  to  the  sale  of 
the  railroad  property  without  formulating  a  plan,  and  under 
circumstances  which  prevented  the  plaintiff  from  protecting 
itself  by  withdrawing  its  bonds,  by  using  such  bonds  on  the  pur- 
chase, and  by  asserting  absolute  dominion  over  them,  became 
guilty  of  such  an  unwarranted  interference  with  the  plaintiff's 
property  right  as  to  constitute  a  conversion. ' '  In  my  opinion, 
there  was  no  case  made  out  of  conversion.  That  there  was 
a  breach  of  the  reorganization  agreement  in  a  disregard,  or 
in  a  disobedience,  of  one  of  its  provisions,  might  be  assumed; 
but  that  there  were  present  the  elements  to  constitute  a  con- 
version, and  to  give  rise  to  a  remedy  in  tort,  I  do  not  believe. 
The  relations  between  the  plaintiff  and  the  defendants  rested 
in  contract,  and  were  defined  by  the  reorganization  agree- 
ment. The  latter  may  be  regarded  as  having  acted  in  the 
capacity  either  of  bailees  or  of  agents  (Carpenter  v.  Catlin, 
44  Barb.  75),  and  it  matters  not  which,  in  my  opinion,  for 
the  purposes  of  the  case.  If  the  acts  complained  of  do  not 
appear  to  have  been  wrongful,  in  the  sense  that  they  were 
unauthorized  by,  and  inconsistent  with,  the  reorganization 
agreement,  then  they  constituted,  at  most,  a  breach  of  an 
obligation  of  that  agreement. 

It  is  apparent  that  the  reorganization  agreement  confers 
very  broad  powers  upon  the  reorganization  committee,  in 
their  management  of  the  bondholders'  interest,  and  it  exempts 
the  members  from  any  liability,  except  in  the  case  of  their 
willful  misconduct.  A  deposit  of  bonds  under  the  agreement 
was  to  transfer  to  the  committee  the  full  legal  and  equitable 
title  thereto,  for  all  the  purposes  of  the  agreement  The 
committee  was  authorized  to  take  such  steps  as  it  might  deem 
advisable  for  the  formation  of  a  new  corporation,  and  for 
transferring  to  that  new  corporation  all  the  assets  of  the  old 
railway  company,  and  the  deposited  bonds  might  be  used  for 
the  purpose  of  paying  for  any  assets  or  franchises  purchased. 
So  extensive  was  the  authority  of  the  committee  that  it 
might  supply  any  defect  or  omission  deemed  necessary  to 
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enable  it  to  carry  out  the  general  purposes  of  the  agreement, 
and  its  construction  of  the  agreement  was  to  be  final. 

In  what  actually  consists  the  tortious  act  of  the  defendants, 
which  is  deemed  to  give  to  the  plaintiff  a  right  to  complain, 
and  to  maintain  this  action?  It  is  in  the  one  fact  of  a  failure 
to  file  a  plan  of  reorganization  prior  to  the  sale  in  foreclosure 
of  the  railroad.  Concededly,  had  that  been  done,  there  could 
have  been  no  complaint  of  unauthorized  conduct.  It  is  to  be 
remembered,  however,  that  proceedings  to  foreclose  the 
mortgage  made  by  the  Birmingham,  Sheffield  &  Tennessee  - 
River  Railway  Company  had  been  instituted  by  the  trustee  in 
the  mortgage,  and  were  pending  at  the  time  of  the  execution 
of  the  reorganization  agreement.  When,  shortly  thereafter, 
a  sale  was  ordered  to  be  held,  by  the  decree  of  the  court,  the 
reorganization  committee  was  confronted  with  a  situation  not 
of  their  own  creating.  The  committee  was  called  upon  to 
act  for  the  protection  of  the  interests  in  its  care ;  and  if  the 
members  construed  the  agreement  as  conferring  upon  them 
the  authority  to  use  the  deposited  bonds  for  the  purpose  of 
purchasing  the  mortgaged  property,  how  can  it  be  said  that 
their  construction  was  unwarranted,  or  that  they  were  not 
acting  for,  and  in  the  interest  of,  the  bondholders,  their  prin-  - 
cipals,  and  in  the  line  of  duty,  for  the  conservation  of  their 
interests?  The  sale  to,  and  the  purchase  by,  -the  reorganiza- 
tion committee  had  the  result  of  liquidating  the  value  of  the 
bonds  and  of  merging  them  in  the  ownership  of  the  property. 
The  bondholders,  through  their  committee,  got  possession  of 
the  mortgaged  property,  as  it  had  been  contemplated,  and 
the  committee  was  thereby  enabled  to  reorganize  the  railroad 
under  the  authority  given  it.  The  formulation  of  a  plan  of 
reorganization  might  well  be  regarded  as  for  future  considera- 
tion. As  the  price  for  the  property  was  paid  in  the  bonds, 
each  holder  of  a  certificate  representing  the  deposited  bonds, 
under  the  reorganization  agreement,  became  entitled  to  his 
proportionate  share  of  the  property  purchased,  which  was 
evidenced  by  the  act  of  the  commissioner  of  sale  in  stamping 
each  bond  with  the  amount  it  represented  of  the  sum  paid  for 
the  property.  The  plaintiff's  agent  was  chargeable  with 
notice  of  the  sale  by  the  public  advertisement,  as  by  the 
letter  of  the  chairman  of  the  committee,  and  it  seems  to  me 
clear  that  it  was  the  duty  of  the  committee  to  treat  the 
plaintiff's  bonds  alike  with  other  deposited  bonds  and  to  use 
them  in  acquiring  the  title  to  the  mortgaged  property. 

Disregarding  what  I  consider  to  be  an  erroneous  and  mis- 
leading assumption  of  fact  in  the  plaintiff's  contention, 
namely,  that  the  defendants  proceeded  to  a  sale  of  the  rail- 
road property,  and  assuming  that,  by  the  terms  of  the 
reorganization  agreement,  it  was  implied  that  they  were 
bound  to  formulate  a  plan  for  reorganization  before  the  sale 
in  foreclosure,  and  that,  in  failing  to  do  so,  they  violated  the 
reorganization  agreement,  where  was  the  element  of  a  con- 
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version?  Conversion  at  law  is  defined  to  be  "an  unauthorized 
assumption  and  exercise  of  the  right  of  ownership  over  goods, 
or  personal  chattels,  belonging;  to  another,  to  the  alteration 
of  their  condition,  or  the  exclusion  of  the  owner's  lights." 
Bouv.  Law  Diet.  A  wrongful  intention  is  not  an  essential 
element  of  the  conversion,  and  it  is  sufficient  if  it  appears  that 
the  owner  has  been  deprived  of  his  property  by  the  defend- 
ant's unauthorized  act,  in  assuming  dominion  and  control. 
Boyce  v.  Brockway,  31  N.  Y.  490.  If,  in  the  present  case, 
■  the  defendants  were  shown  to  have  altered  the  condition  of 
the  plaintiff's  property,  without  authority,  they  might  be 
liable  in  conversion.  See  Laverty  v.  Snethen,  68  N.  Y.  522, 
526,  23  Am.  Rep..  184;  Comley  v.  Dazian,  114"  N.  Y.  161,  165, 
21  N.  E.  135.  The  pivotal  point  is  whether  the  defendants 
exceeded  their  powers  and  committed  a  legal  tort,  or  whether 
they  committed  a  mere  breach  of  their  agreement  in  the  par- 
ticular claimed.  Their  relation  to  the  plaintiff  rested  in  con- 
tract, and,  as  it  was  said  in  Walter  v.  Bennett,  16  N.  Y.  210, 
"whatever  responsibility  attaches  *  *  *  is  upon  the  con- 
tract, and  the  plaintiff  cannot,  by  changing  the  form  of  bis 
action,  change  the  nature  of  the  defendant's  obligation,  and 
convert  that  into  a  tort  which  the  law  deems  to  be  a  simple 
breach  of  an  agreement. ' '  The  defendants  did  not  part  with 
the  bonds  in  a  way,  and  for  a  purpose,  not  within  their 
authority;  for  with  the  assent  of  the  plaintiff  they  held  the 
legal  and  equitable  title  to  the  bonds  for  the  purposes  of  the 
agreement,  one  of  which  was  to  use  them  in  paying  for  any 
assets  or  franchises  purchased.  It  might  be  assumed  that 
they  exceeded  their  instructions,  in  the  order  of  their  pro- 
cedure under  the  agreement ;  but  that  is  not  enough.  Sarjeant 
v.  Blunt,  16  Johns.,  at  page  76.  There  was  no  tralawfnl 
interference  with  the  bonds,  for  what  they  did  with  them  was 
within  an  apparent  authority.  There  was  no  unauthorized 
assumption  of  a  dominion  over  them;  for,  the  agreement  hay- 
ing vested  them  with  the  title  thereto  for  all  its  purposes,  it 
was  within  the  scope  of  those  purposes  that  a  new  corpora- 
tion should  be  formed,  and  that  the  deposited  bonds  should 
be  used  for  the  acquisition  of  any  assets  or  franchises  nec- 
essary to  a  reorganization  of  the  railroad.  The  agreement 
■  imposed  upon  them  certain  obligations ;  but  at  the  same  time 
it  relieved  them  of  any  liability,  except  for  that  arising  in 
willful  misconduct.  In  short,  they  were  given  the  right  to 
deal  generally  with  the  property  of  the  plaintiff,  in  a  scheme 
of  reorganization  of  the  railroad  property;  and  while  the; 
might  become  liable,  in  contract,  for  the  breach  of  some 
obligation,  or  for  negligence  in  the  performance  of  a  duty. 
they  could  not,  while  acting  within  the  apparent  scope  of 
their  authority  under  the  agreement,  become  liable  in  tort, 
as  for  a  conversion,  because  a  detail  of  the  agreement,  how- 
ever important,  was  omitted  or  disregarded.  Even  if  the 
result  was  to  change  the  form  of  the  property,  there  was  no 
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conversion  at  law;  for  there  was  no  intention  to  deprive  the 
owner  of  its  possession  or  use,  or  to  acquire  it  for  themselves 
and  to  derive  some  benefit  from  it.  See  Add.  Torts,  *$oi, 
502.  The  mortgaged  property  was  about  to  be  sold  under  a 
decree  in  foreclosure,  the  plaintiff's  agent  was  advised  of  the 
sale,  and,  with  the  bonds  remaining  with  the  depositary  under 
the  agreement,  after  the  sale,  the  committee,  in  nsing  them 
as  they  did,  was  not,  in  my  opinion,  guilty  of  any  unauthorized 
interference.  The  situation  was  that  the  holders  of  the  cer- 
tificates representing  the  deposited  bonds  were  entitled  to 
proportionate  shares  in  the  property  and  franchises  purchased. 
The  reorganization  committee  took  the  preliminary  step  of 
organizing  a  new  corporation,  which  should  take  over  the 
franchises  and  assets  of  the  old  railway  corporation,  and  held 
the  new  securities  subject  to  the  certificates  of  deposit.  In 
this  the  committee  performed  its  duty,  as  the  members  con- 
strued it  to  be  under  the  agreement,  and  if  the  filing  of  a  plan 
of  reorganization  was  deferred,  or  delayed,  that  did  not  termi- 
nate the  agreement,  or  annul  the  authority  of  the  committee. 
The  distinction  between  this  form  of  action  and  one  upon 
contract  to  enforce  a  liability  for  a  breach  of  the  agreement, 
as  in  an  action  on  the  case  for  misconduct,  is  apparent  and 
material;  for,  in  the  latter  form  of  action,  the  plaintiff  would 
be  obliged  to  prove  that  it  had  been  damaged  by  the  defend- 
ants' acts,  whereas,  in  the  action  for  conversion,  the  recovery 
would  be  measured  by  the  value  of  the  bonds,  irrespective  of 
whether  the  plaintiff  was  actually  damaged  by  the  defendants' 
act  That  the  plaintiff  was  not  damaged  by  the  failure  to 
file  a  plan  of  reorganization  prior  to  the  foreclosure  sale  is 
evident  enough.  All  the  stock  and  bonds  of  the  new  corpora- 
tion were  held  by  the  committee  for  the  certificate  holders, 
after  the  reorganization  of  the  railroad  properly,  and, 
eventually,  they  were  enabled,  through  the  offer  of  the 
Southern  Railway  Company,  to  realize,  upon  the  basis  of 
each  bond  which  the  certificates  represented,  the  sum  of  $320, 
as  against  the  sum  of  $139.76  from  the  proceeds  of  the  sale  in 
foreclosure. 

A  general  and  careful  consideration  of  this  case  results  in 
the  conclusion  that  the  defendants  were  acting  within  the 
general  scope  of  their  authority  under  the  reorganization 
agreement,  and  therefore  were  not  guilty  of  the  conversion 
charged.  In  the  language  of  the  appellants'  brief,  "they 
received  on  behalf  of  the  plaintiff  part  payment  of  an  overdue 
security,  as  they  were  authorized  to  do.  They  surrendered 
the  bonds  (in  part),  which  represented  the  property,  and  held 
the  property  thereafter  in  their  own  name,  not  only  without 
any  design  to  deprive  the  owner  of  his  right  in  the  property, 
but  for  the  express  purpose  of  maintaining  those  rights;  the 
course  pursued  by  them  being  not  only  the  only  practical  way 
of  protecting  the  plaintiff's  rights,  but  being  the  course 
enjoined  upon  them  by  the  contract  of  bailment." 

For  the  reasons  assigned,  I  advise  a  reversal  of  the  judg- 
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ment  and  that  a  new  trial  be  ordered,  with  costs  to  abide  the 
event. 

WERNER,  J.  Onr  views  of  this  case,  like  those  of  the 
majority  of  the  court,  require  a  reversal  of  the  judgment 
herein  and  a  new  trial  But  our  conclusions  are  based  npon 
a  construction  of  the  contract  so  utterly  at  variance  with  that 
set  forth  in  the  prevailing  opinion  that  we  feel  constrained  to 
record  the  considerations  by  which  we  think  this  case  shonld 
be  controlled.  This  necessitates  some  repetition  of  the  facta 
above  stated,  as  well  as  some  addition  thereto,  in  order  to 
emphasize  what  we  regard  as  the  most  important  features  of 
the  reorganization  contract.  The  action  was  brought  for  the 
alleged  wrongful  conversion  of  570  mortgage  bonds  of  the 
Birmingham,  Sheffield  &  Tennessee  River  Railway  Company. 
The  mortgage  securing  the  bonds  was  foreclosed,  and  the 
property  sold.  The  defendants  Tod  and  Leiper  were  a 
reorganization  committee,  to  whom  the  bonds  in  question, 
with  other  bonds,  were  intrusted.  On  behalf  of  the  bond- 
holders they  bid  in  the  railroad  at  the  sale,  and  used  all  the 
bonds  in  their  hands  to  pay  for  it  The  master  who  made 
the  sale  stamped  upon  each  bond  so  used  a  notice  that  $119,715 
had  been  paid  thereon,  and  returned  it  to  the  committee. 
This  was  the  act  alleged  to  constitute  a  conversion.  The 
trial  court  held  it  to  be  a  conversion,  because  the  committee 
had  not  filed  a  plan  of  reorganization  before  the  sale  of  the 
railroad ;  and  this  the  plaintiff  claimed  was  a  breach  of  the 
agreement  under  which  they  acted. 

The  history  which  preceded  the  alleged  conversion  may  be 
briefly  stated  as  follows:  In  1889,  the  Birmingham,  Sheffield 
&  Tennessee  River  Railway  Company,  a  corporation  dory 
organized  under  the  laws  of  the  state  of  Alabama,  built  and 
began  to  operate  a  railroad  in  that  state  from  Sheffield  to 
Parrish,  a  distance  of  96  miles.  There  was  also  a  piece  of 
road  running  from  Riverton  to  Riverton  Junction,  on  the 
Memphis  &  Charleston  Railroad,  having  no  connection  with 
the  main  line,  except  over  the  Memphis  &  Charleston  Rail- 
road. On  April  1,  1889,  the  Birmingham  &  Sheffield  road 
executed  a  mortgage  to  the  Knickerbocker  Trust  Company  of 
all  its  property  and  franchises  to  secure  the  payment  of  5  per 
cent,  bonds  of  the  denomination  of  $1,000,  to  mature  on  April 
1,  1929,  and  of  which  bonds  2,795  were  issued.  Default  was 
made  in  the  payment  of  the  coupons  due  October  1,  1890. 
On  Jnne  6,  1893,  the  Knickerbocker  Trust  Company  began  a 
suit  to  foreclose  the  mortgage  in  the  United  States  circuit 
court  for  the  Northern  division  of  the  Northern  district  of 
Alabama.  The  railroad  company  appeared,  and  admitted  the 
allegations  of  the  bill  of  complaint,  and  the  court  appointed, 
as  receiver  thereof,  Mr.  E.  A.  Hopkins,  who  had  theretofore 
been  its  president.  The  plaintiff,  an  English  corporation 
having  its  office  in  London,  had  loaned  money  to  Messrs. 
t>illwyn  and  Alfred  Parish,  taking  570  bonds  of  said  railway 
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company  as  collateral.     In  December,  1892,  the  plaintiff  sent 
these  bonds   to   Mr.  Samuel   Untermyer,  of   New  York,  who 
thereafter  represented  the  plaintiff  in  all   matters  concerning 
the     same.     Mr.    Hopkins    unsuccessfully     endeavored    to 
reorganize  the  railway.     After  his  efforts  in  this  regard  had 
been  abandoned,  and  on  April  9,  189s,  a  reorganization  agree- 
ment was  drawn  up,  by  which  the  defendants  J.  Kennedy 
Tod,  Edmund  A.  Hopkins,  and  J.  G.  Leiper  were  constituted 
a  committee  representing  the  bondholders,  and  were  given 
very  broad  powers  to  represent  such  of  them  as  should  be- 
come parties  to  the  agreement  and  should  deposit  their  bonds 
with  the  Manhattan  Trust   Company,  as  therein  provided, 
J.  Kennedy  Tod  was  a  banker,  and  a  member  of  a  banking 
firm  which,  in  its  representative  capacity,  held   562  of  the 
said  bonds,  the  actul  owners  of  which  resided  in  Scotland  and 
London.     Mr.  j.  G.  Leiper  was   president  of  the  Investment 
Company  of  Philadelphia,  which  held  aa  collateral  804  of  these 
bonds.     Mr.  Hopkins,  as  has  been  stated,  had  been  president 
of  the  railroad  company,  and,  at  the  date  of  the  reorganization 
agreement,  was  receiver  thereof.     Under  the  terms  of  said 
agreement  it  was  provided  that  the  bondholders  who  should 
desire  to  secure  the  benefits  thereof  should  deposit  their  bonds 
with  the  Manhattan  Trust  Company  of  the  city  of  New  York, 
on  or  before  May  15,  1895.     On  May  29,  1895,  Mr.  Untermyer 
deposited  the  570  bonds,  with  coupons  intrusted  to  his  care, 
pursuant  to  correspondence  between  him  and  the  members 
of  the  committee,   as  the  result  of  which  the  time  limit 
above  referred  to  was  waived.     On  May  28th  Mr.  Untermyer 
gave  notice  of  intention  to  deposit  47  other  bonds  belonging 
to  another  English  client,  and  these  were  deposited  after  July 
17,    189s;  so  that  the  reorganization   committee  bad  then 
received  all  but  26  of  the  outstanding  bonds.     On  May  31, 
l895.    Mr.  E.  A.  Hopkins  resigned  from  the  reorganization 
committee,  for  reasons  which  are  not  material  to  any  of  the 
issues  involved  herein,  and  after  his  resignation  defendants 
Tod  and  Leiper  continued  to  exercise  all  the  powers  of  said 
committee.     In  May,  1895,  before  the  deposit  of  the  plain- 
tiff's bonds,  Mr.  Untermyer  called  upon  Mr.  J.  Kennedy  Tod 
at  his  office.     He  was  there  introduced  to  Mr.  William  Tod, 
who  thereafter  represented  the  committee  in  its  dealings  with 
Mr.    Untermyer.     On  July   1,    1895,   a  decree    of  sale  was 
entered  in  the  foreclosure  suit  in  the  federal  court  of  Alabama. 
It  appointed  a  commissioner,  and  directed  him  to  sell  the 
property  and  franchises  of  the  railroad  company  at  auction 
upon  60  days'  notice,  no  bid  to  be  received  for  less  than 
$500,000.     The  sale  was  noticed  for  September  16,  1895,  and 
in  addition  to  the  notice  in  Alabama  an  advertisement,  dated 
July  13,  1895,  was  published  in  the  New  York  Evening  Post 
On  the  same  day  Mr.  Untermyer  was  advised  by  letter  from 
Mr.  Tod  of  the  entry  of  said  decree  and  the  date  of  the  sale. 
On    the  16th  of   September,    1895,   the  sale  was  made  in 
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Alabama,  pursuant  to  said  decree  and  under  the  direction  of 
the  commissioner  named  therein.  The  property  was  pur- 
chased by  Messrs.  Tod  and  Leiper,  members  of  the  com- 
mittee named  in  the  reorganization  agreement,  at  the  upset 
price  of  $500,000,  of  which  £50,000  was  paid  in  cash  to  the 
commissioner.  On  October  15,  1895,  the  commissioner  filed 
bis  report  of  sale,  and  on  the  29th  of  October  the  court  in 
Alabama  confirmed  such  sale.  On  November  22,  1895,  the 
Northern  Alabama  Railroad  Company  was  incorporated  under 
the  laws  of  Alabama  to  run  over  the  line  previously  operated 
by  the  Birmingham,  Sheffield  &  Tennessee  River  Railway 
Company.  On  November  29,  1895,  a  deed  of  said  railroad 
was  made  by  said  commissioner  to  the  Northern  Alabama. 
Railroad  Company,  which  deed  recited  the  foreclosure  and 
sale,  the  bid  by  Tod  and  Leiper,  the  report  of  sale,  the 
ratification  thereof,  the  assignment  of  the  bid  made  thereon, 
and  conveyed  the  premises  described  in  the  decree  of  fore- 
closure, which  included  all  the  property  of  the  Birmingham, 
Sheffield  &  Tennessee  River  Railway  Company.  On  the  same 
day  the  said  Northern  Alabama  Railroad  Company  executed 
a  mortgage  to  the  Knickerbocker  Trust  Company  conveying 
all  said  property  and  franchises  as  security  for  $3,000,000 
bonds,  which  bonds  passed  into  the  hands  of  said  committee, 
Tod  and  Leiper.  On  November  30,  1895,  the  commissioner 
named  in  said  decree  of  sale  attended  at  the  office  of  the  Man- 
hattan Trust  Company,  in  the  city  of  New  York,  and  stamped 
upon  each  of  the  bonds  deposited  with  that  trust  company 
under  the  reorganization  agreement  the  following  indorse- 
ment: "New  York,  29th  November,  1895.  $139.76  paid  on 
this  bond  as  part  of  the  proceeds  of  the  sale  under  foreclosure. 
J.  Fred  Johnson,  Commissioner."  The  bonds  so  stamped 
were  returned  to  the  trust  company,  where  they  have  since 
remained.  The  commissioner  also  deposited  with  the 
Knickerbocker  Trust  Company  $3,633  in  cash,  that  being  the 
proportionate  share  of  said  purchase  price  for  the  26  bonds 
which  were  not  represented  by  the  committee.  On  October 
29,  1897,  this  action  was  commenced.  No  plan  of  reorganiza- 
tion was  filed  by  said  committee  until  July  8,  1898.  Notice 
thereof  was  then  given  to  the  certificate  holders  who  came  in 
under  the  reorganization  agreement  of  April  9,  1895,  includ- 
ing Mr.  Untermyer  as  trustee. 

The  following  references  to  and  quotations  from  the 
reorganization  agreement  present  such  portions  thereof  as  are 
material  to  the  issues  herein :  After  reciting  the  insolvency 
of  said  Birmingham,  Sheffield  &  Tennessee  River  Railway 
Company,  the  pendency  of  the  foreclosure  suit,  and  the 
receivership  therein,  the  necessity  for  an  organization  among 
the  holders  of  the  mortgage  bonds  and  coupons  for  the  pro- 
tection of  their  mutual  interests  and  to  effect  a  reorganiza- 
tion of  the  affairs  of  the  company,  "either  through  or  without 
foreclosure,"  the  agreement  provides  that  the  bondholders 
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shall,  on  or  before  the  15th  of  May,  1895,  deposit  their  bonds 
with  the  Manhattan  Trust  Company  of  New  York,  with 
coupons  annexed  of  October  1,  1892,  and  all  succeeding 
coupons,  and  with  suitable  transfers  thereof  to  bearer  in  case 
the  same  are  registered  as  to  principal.  It  then  provides 
that  "the  said  bonds  so  deposited  shall  be  held  by  the  Man- 
hattan Trust  Company,  subject  to  the  order  and  full  control 
of  the  committee,  to  be  used  for  any  purposes  under  tbis 
agreement.  The  deposit  of  such  bonds  shall  transfer  to  the 
committee  the  full  legal  and  equitable  title  thereto  for  all  the 
purposes  of  this  agreement.  The  bondholders,  on  depositing 
their  respective  bonds,  shall  receive  negotiable  trust  certificates 
representing  their  interests."  By  the  second  clause  Messrs. 
Tod,  Hopkins,  and  Leiper,  and  their  respective  successors, 
were  constituted  a  reorganization  committee  of  the  railway 
company,  and,  as  such,  were  given  "whatever  authority  it 
may  be  necessary  for  the  committee  to  exercise  in  order  to 
legally  and  efficiently  execute  the  said  trust."  This  para- 
graph proceeds  at  length  to  invest  such  committee  with  broad 
and  ample  powers  to  act  in  behalf  of  the  bondholders  in  the 
reorganization  of  said  railroad  company,  and  concludes  with 
the  following  declaration:  "The  powers  hereinbefore  given 
shall  not  be  narrowed  or  limited  by  any  enumeration  of  the 
powers  conferred  by  this  agreement."  The  third  paragraph 
provides  for  the  filling  of  vacancies  in  the  committee,  and  for 
its  action  by  a  majority  vote  or  decision  of  its  members. 
The  fourth  paragraph  is  as  follows:  "The  committee  is 
hereby  expressly  authorized  and  empowered,  and  it  shall  be 
its  special  duty,  to  prepare  and  adopt  a  plan  for  the  reorgani- 
zation of  the  affairs  of  the  railway  company,  with  or  without 
foreclosure.  When  the  committee  shall  have  adopted  such 
plan,  a  copy  thereof  shall  be  lodged  with  the  Manhattan  Trust 
Company.  Notice  shall  thereupon  be  given  to  the  holders  of 
the  trust  certificates  given  hereunder,  and  such  plan  shall  be- 
come binding  upon  all  of  the  said  holders  who  do  not  with- 
draw herefrom  (in  the  manner  hereinafter  provided),  unless 
the  holders  of  a  majority  in  interest  of  the  said  certificates 
shall  within  twenty  days  after  such  notice  file  with  the  Man- 
hattan Trust  Company  their  written  dissent  from  the  plan. 
*  *  *■■  The  fifth  paragraph  provides:  "Any  bolder  of  a 
trust  certificate  issued  hereunder  may,  at  any  time  within 
thirty  days  after  the  mailing  to  him  of  notice  of  the  filing  of  a 
plan  of  reorganization,  as  hereinbefore  provided,  withdraw 
from  this  agreement  and  receive  back  the  bond  or  bonds 
deposited  by  him,  upon  the  payment  of  his  pro  rata  share  of 
the  expenses  theretofore  incurred  by  the  committee;  such 
payment  in  no  event  to  exceed  one-half  of  one  per  cent,  of 
the  par  value  of  the  bonds  and  overdue  coupons  represented 
by  such  certificate  or  certificates.  Upon  the  withdrawal  of 
the  bonds  represented  by  such  certificate  or  certificates,  and 
the  payment  of  his  pro  rata  share  of  the  expenses  of  the 
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committee,  as  above  provided,  the  holder  of  such  certificate 
or  certificates  shall  be  thereupon,  and  without  any  further 
act,  folly  released  from  the  obligations  of  this  agreement,  and 
from  such  plan  of  reorganization ;  but  as  to  every  certificate 
holder  who  does  not  within  the  said  period  of  thirty  days 
withdraw  the  bonds  represented  by  its  certificate  or  certifi- 
cates, his  assent  and  ratification  of  the  said  plan  shall  be 
conclusively  and  finally  assumed,  conferred,  and  given." 
The  sixth  paragraph  invests  the  committee  with  authority  to 
take  such  steps  as  may  be  deemed  advisable  for  the  formation 
of  a  new  corporation,  and  for  the  transfer  thereto  of  all  the 
assets  of  said  railway  company;  to  purchase  the  franchises 
or  assets  of  such  new  company  at  any  sale  thereof  for  the 
account  and  benefit  of  the  bondholders  at  such  price  as  the 
committee  may  deem  expedient;  to  incur  such  expenses  as 
it  may  deem  judicious,  and  to  use  the  bonds  deposited  under 
the  agreement  in  payment  for  any  assets  or  franchises  par- 
chased;  and  in  case  of  the  purchase  by  the  committee  of  the 
whole  or  any  part  of  the  assets  or  franchises  of  any  railway 
company,  to  take  a  conveyance  thereof,  or  to  any  other  per- 
son or  persons  whom  the  committee  may  designate.  The 
seventh  paragraph  provides  for  extension  of  the  time  within 
which  bondholders  of  said  railway  company  may  accept  the 
benefits  of  the  agreement,  and  for  the  imposition  of  such 
exceptional  terms  upon  any  bondholders  who  may  desire  to 
become  a  party  to  the  agreement  after  the  time  limit  above 
referred  to  has  expired,  as  the  committee  may  deem  expedient 
By  the  terms  of  the  eighth  paragraph  the  committee  is 
authorized  to  borrow  money  to  pay  its  expenses,  or  make  a 
cash  payment  on  any  sale  of  the  assets  or  franchises  of  the 
railway  company,  or  for  any  other  purpose  authorized  by  the 
agreement  or  to  be  adopted  thereunder;  and  for  that  purpose 
to  pledge  any  or  all  of  the  deposited  bonds.  The  committee 
is  also  given  a  lien  noon  such  of  the  assets  of  the  railway  com- 
pany which  it  may  purchase,  and  on  any  other  assets  coming 
into  its  hands,  for  its  reasonable  expenses  and  compensation, 
and  for  any  liabilities  properly  incurred  by  it.  By  the  ninth 
paragraph  the  committee  is  authorized  to  appoint  subcom- 
mittees, counsel,  agents,  experts,  or  other  employees,  and  to 
pay  reasonable  compensation  for  their  services,  and  to  incur 
such  other  expenses  as  shall  in  the  opinion  of  the  committee 
be  necessary  to  carry  this  agreement  into  effect.  The  tenth 
paragraph  gives  the  members  of  the  committee  the  right  as 
individnals  to  become  parties  to  the  agreement  as  bond- 
holders, and  entitled  to  all  the  rights  and  benefits  accruing  to 
any  other  bondholder;  to  become  pecuniarily  interested  in 
any  of  the  property  or  matters  which  are  the  subject  of  the 
agreement;  to  become  stockholders  or  directors  in  any  new 
corporation  that  may  be  formed  to  acquire  the  assets  or 
franchises  of  the  railway  company,  and  to  become  members 
of  any  syndicate  formed  in  connection  therewith.     It  also 
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provides  for  the  reasonable  compensation  of  the  committee 
for  its  services,  together  with  all  expenses  or  outlays  incurred 
in  carrying  oat  the  agreement,  all  of  which  are  made  charges 
upon  the  bonds  deposited  under  it,  and  upon  the  interests  of 
the  bondholders,  respectively,  in  the  assets  and  franchises  of 
the  railway  company.  The  eleventh  paragraph  reads  as 
follows:  "The  committee  may  supply  any  defects  or  omis- 
sions which  it  may  deem  necessary  to  be  supplied  to  enable 
it  to  carry  out  the  general  purposes  of  this  agreement.  The 
committee  is  authorized  to  construe  this  agreement,  and  its 
construction  of  the  same  shall  be  final.  *  *  * "  The 
twelfth  clause  provides,  among  other  things,  that  no  member 
of  the  committee  shall  be  liable  for  the  acts  of  any  other 
member,  nor  for  anything  but  his  own  willful  misconduct. 
The  basic  question  in  the  case  is  whether  the  courts  below 
have  correctly  construed  the  reorganization  agreement.  The 
learned  trial  court  held,  as  matter  of  law,  that  the  agreement 
did  not  become  effective  and  binding  upon  the  plaintiff  until 
the  defendants,  the  reorganization  committee  therein  named, 
had  prepared  and  adopted  a  plan  for  reorganization,  and  had 
given  notice  thereof  to  the  plaintiff,  unless  the  latter  had 
waived  these  essential  preliminaries  by  its  alleged  ratification 
of  the  acts  of  the  defendants.  This  view  of  the  agreement 
was  adopted  by  the  learned  appellate  division,  and  we  think 
this  question  of  construction  has  been  correctly  decided. 

The  agreement,  it  is  true,  contains  no  express  provision  for 
the  preparation  and  adoption  of  a  plan  for  reorganization  at 
any  particular  time,  nor  for  the  performance  of  the  duties 
imposed  npon  the  defendants  in  any  categorical  order.  This 
fact  is  not  decisive  of  the  question.  The  very  purpose  of  the 
agreement  and  the  sequence  of  its  arrangement  compel  the 
implication  that  there  was  to  be  no  binding  agreement  until 
the  depositing  bondholders  had  been  given  the  opportunity 
to  decide  whether  they  would  abide  by  the  plan  adopted  by 
the  defendants  or  withdraw  therefrom,  and  this  decision  could 
not  be  made  until  the  plan  had  been  prepared,  adopted,  and 
promulgated.  Any  other  view  of  this  agreement  would  render 
it  a  meaningless  mass  of  verbiage,  employed  to  express  the 
single  idea  that  the  defendants  were  to  be  clothed  with  abso- 
lute power  to  do  as  they  pleased.  Defendants  lay  great 
stress  upon  the  provision  that  "the  deposit  of  such  bonds 
shall  transfer  to  such  committee  the  full  legal  and  equitable 
title  thereto  for  all  the  purposes  of  this  agreement"  What 
are  the  purposes  of  the  agreement  ?  To  effect  a  reorganiza- 
tion of  the  railway  company  which  had  defaulted  in  the  pay- 
ment of  interest  upon  its  bonds.  How  was  that  to  be 
accomplished  ?  By  the  appointment  of  a  committee  to  whom, 
as  custodians,  the  bondholders  were  to  transfer  their  bonds, 
with  the  privilege  of  withdrawing  them  if  the  plan  for 
reorganization  adopted  by  the  committee  was  not  satisfactory. 
When  was  this  plan  to  be  prepared  and  adopted?    It  would 
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transgress  the  limits  of  intelligent  credulity  to   suppose  that 
this  important  feature  of  the  transaction  was  to  be  deferred 
until  dissent  from  the  plan  would  be  an  idle  formality  and 
withdrawal  from  participation  therein  an  impossibility.    The 
language  of  the  agreement  is  that  "when  the  committee  shall 
have  adopted  such  plan,  a  copy  thereof  shall  be  lodged  with 
the  Manhattan  Trust  Company.     Notice  shall   thereupon  be 
given  to  the  holders  of  trust  certificates  issued  thereunder, 
and  such  plan  shall  become   binding  upon  all  of  the  said 
holders  who  do  not  withdraw  herefrom  (in  the  manner  here- 
inafter provided)  unless  the  holders  of  a  majority  in  interest 
shall  within  twenty  days  after  such  notice  file  with  the  Man- 
hattan Trust    Company  their    written    dissent  therefrom. 
*    *    *     Any  holder  of   a  trust   certificate    issued   hereunder 
may  at  any  time  within  thirty  days  after  mailing  to  him  of 
notice  of  the  filing  of  a  plan  of  reorganization,  as  hereinbefore 
provided,  withdraw  from  this  agreement,  and  receive  back  the 
bond  or  bonds  deposited  by  him,     *    *    *    and  upon  such 
withdrawal  the  holder  of  such  certificate  or  certificates  shall 
be  thereupon,  and  without  any  further  act,  fully  released  from 
the  obligations  of  this  agreement  and  from   such   plan  of 
reorganization."     If,  under  this  language,  the  adoption  of  a 
plan  by  the  committee,  and  the  right  of  the  certificate  holder 
to  withdraw  therefrom,  were  not  to  eventuate  before  the 
foreclosure  sale,  when  were  they  to  occur?    The  sale  took 
place  on  the  i6th  of  September,  1895.     The  plan  for  reorgan- 
ization was  not  filed  until  July  8,  1898.     Meanwhile,  and  on 
November  29,  1895,  plaintiff's  bonds  bad  been  applied  by  the 
defendants  to  the  purchase  price  of  the  railroad  upon  the  sale 
under  foreclosure.     It  is  urged  on  behalf  of  the  defendants 
that  the  powers  conferred  upon  them  as  such  committee  were 
extremely  broad  and  ample :  that  they  were  authorized  to  take 
snch  steps  as  they  might  deem  advisable  in  the  reorganiza- 
tion of  the  railway  company ;  that  they  might,  if  they  should 
so  decide,  form  a  new  corporation  and  transfer  to  it  all  the 
property  of  the  old  corporation ;  and  that  no  member  of  the 
committee  was  liable  for  anything  except  "his  own  willful 
misconduct"    There  are  two  simple  answers  to  this  conten- 
tion.    The  first  is  that  none  of  these  ample  powers,  behind 
which  the  defendants  seek  to  shield  themselves,  were  ever 
really  conferred  upon   them,  because  they  failed  in  the  per- 
formance of  the  condition  precedent  upon  which  the  vesting 
of  these  powers  was  dependent     The  second  is  that,  in  any 
view  of  this  agreement,  the  duty  to  prepare,  adopt  and  pro- 
mulgate a  plan  for  reorganization  was  one  which  obviously 
should  have  been  performed  while  it  was  yet  possible  for  the 
certificate  holders  to  withdraw  from  such  plan,  and  to  take 
other  steps  if  so  advised.     As  to  these  defendants  the  various 
provisions  of  the  reorganization  agreement  are  to  be  strictly 
construed.     No  general  powers  are  to  be  implied  in  their 
behalf,  and  express  powers  are  not  to  be  extended  by  construe- 
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tion.  Cook,  Corp.  §  888 ;  United  Water  Works  Co.  v.  Omaha 
Water  Co.,  164  N.  Y.  41,  58  N.  E.  58.  The  only  reasonable 
construction  that  can  be  given  to  the  clause  which  imposes 
upon  the  committee  the  duty  to  prepare  and  adopt  a  plan  for 
reorganization,  and  to  give  notice  thereof  to  the  certificate 
holders,  is  that  this  was  to  be  done  before  the  foreclosure 
sale.  These  conditions  are  not  affected  by  that  clause  of  the 
agreement  which  provides  that  the  committee  is  authorized 
to  construe  the  same,  and  that  its  construction  thereof  shall 
be  final  Every  duty  imposed,  and  every  power  conferred, 
by  this  agreement  was  based  upon  the  implied  trust  that  it 
should  be  fairly  construed  and  honestly  executed.  In  matters 
of  detail  concerning  the  mere  form  or  method  of  procedure, 
the  committee  had  ample  and  nndonbted  latitude  of  con- 
struction and  execution.  But  the  adoption  of  a  plan  for 
reorganization  involved  much  more  than  that.  It  was  the 
very  basis  npon  which  the  rights  of  the  bondholders  rested. 
There  was  to  be  no  binding  agreement  until  a  plan  had  been 
adopted  and  the  subscribing  bondholders  had  signified  their 
assent  thereto,  either  expressly  or  by  their  failure  to  with- 
draw therefrom  within  the  time  limited  for  that  purpose.  To 
concede  to  the  committee  the  arbitrary  power  to  place  its 
own  construction  upon  this  essential  and  vital  part  of  the 
agreement  would  constitute  it  the  judge  and  jury  in  its  own 
case.  Suitors  are  not  thus  summarily  to  be  deprived  of  their 
rights,  nor  courts  ousted  of  their  jurisdiction.  "Unless  rail- 
road *  *  *  committees  are  to  be  put  above  the  constitu- 
tion, the  trustees  cannot  set  aside  and  change  their  contract 
with  plaintiff  of  their  own  volition  and  without  his  consent." 
Hollister  v.  Stewart,  in  N.  Y.  644,  19  N.  E.  782.  This 
branch  of  the  discussion  may  be  summed  up  in  a  single 
sentence.  Our  construction  of  this  agreement  precludes  the 
possibility  of  a  different  construction  by  the  committee. 

It  is  further  urged  for  the  defendants  that,  even  if  they  were 
mistaken  as  to  their  powers  under  the  agreement,  yet,  by  the 
express  terms  thereof,  they  are  to  be  liable  only  for  their 
willful  misconduct.  If,  in  the  consideration  of  the  question 
before  us,  we  were  concerned  with  motives  instead  of  results, 
it  might  be  profitable  to  enter  into  a  discussion  as  to  the 
precise  meaning  of  the  term  "willful  misconduct."  But  if, 
as  we  have  seen,  the  defendants  took  the  risk  of  giving  to 
the  agreement  a  construction  that  was  utterly  unauthorized, 
no  interpretation  we  might  place  upon  their  motives  could 
save  them  from  the  consequence  of  their  acts,  because  they 
have  subjected  themselves  to  the  legal  imputation  of  "willful 
misconduct,"  even  though  they  may  have  been  guiltless  in 
their  intentions.  When,  by  necessary  and  unavoidable  im- 
plication, a  provision  must  be  read  into  a  contract,  it  becomes 
as  much  a  part  thereof,  aud  is  quite  as  forceful  and  binding 
one,  as  of  its  written  stipulations.  As  applied  to  snch  a  case 
the  language  of  this  court  in  Cox  v.  Stokes,  156  N.  Y.  491,  51 
2  K  K  R-47 
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N.  E.  316,  and  quoted  with  approval  in  United  Water  Works 
Co.  v.  Omaha  Water  Co.,  164  N.  Y.  41,  58  N.  E.  58,  is  appro- 
priate and  significant:  "If  they  [the  committee]  had  power 
to  modify  or  dispense  with  this  stipulation,  they  had  the 
power  to  disregard  the  agreement  in  every  particular,  and  to 
enter  into  a  new  and  wholly  inconsistent  contract,  without 
the  consent  of  the  bondholders  for  whom  they  were  acting. 
They  could  thus  set  aside  and  subvert  the  very  instrument 
which  was  the  source  of  all  their  power.  It  is  idle  to  claim 
that  they  could  change  or  dispense  with  an  express  stipulation 
of  the  agreement,  or  that  in  doing  so  they  acted  in  good  faith. 
Even  if  they  acted  in  good  faith  as  matter  of  fact,  they  are 
presumed  to  have  acted  in  bad  faith  as  matter  of  law." 

The  next  step  in  logical  progression  is  to  determine  the 
effect  of  defendants'  use  of  plaintiff's  bonds  to  apply  npoc  the 
purchase  price  of  the  railroad  at  the  foreclosure  sale.  A  brief 
resume  of  the  facts  pertinent  to  this  phase  of  the  case  will 
give  us  a  clearer  perspective  of  the -question.  The  reorganiza- 
tion agreement  was  executed  in  April,  1895.  The  plaintiff 
deposited  its  bonds  thereunder  in  July.  This  deposit  was 
made  subject  to  the  conditions  contained  in  the  fourth  and 
fifth  paragraphs  of  the  agreement,  providing  that  the  plaintiff 
could  rceeive  back  its  bonds  and  withdraw  from  the  agreement 
at  any  time  within  30  days  after  receiving  notice  of  the  filing 
of  a  plan  of  reorganization.  This  provision,  as  we  have  said, 
required  the  adoption  and  filing  of  a  plan  before  the  sale.  The 
sale  took  place  on  the  16th  day  of  September,  1895.  The 
defendant  purchased  the  property,  and  on  the  30th  day  of 
November,  1895,  used  the  plaintiff's  bonds  as  a  part  of  the 
purchase  price.  No  plan  for  reorganization  had  been  adopted 
or  filed.  If  this  was  not  an  unlawful  and  unauthorized 
assumption  of  ownership  and  use  of  plaintiff's  property  by  the 
defendants,  what  was  it?  It  is  said  that  it  was  a  breach  of 
the  agreement.  It  was  all  that  and  something  more.  Up  to 
the  instant  that  the  defendants  used  the  plaintiff's  bonds  to 
pay  for  the  railroad,  there  had  been  nothing  more  than  a 
breach  of  the  agreement  After  that  there  was  the  breach  of 
the  agreement  plus  the  conversion.  But  the  defendants  insist 
that  there  could  be  no  conversion,  because  they  were  lawfully 
in  possession  of  the  bonds,  under  the  "legal  and  equitable" 
title  given  them  by  the  agreement.  The  only  title  they  had 
in  these  bonds  was  for  the  specified  purpose  of  holding  the 
same  as  custodians  or  bailees  until  the  plaintiff  should  be 
given  notice  of  the  adoption  and  filing  of  a  plan  for  reorganiza- 
tion, arid  until  the  expiration  of  the  time  limited  for  its  with- 
drawal from  the  agreement,  in  case  it  was  not  satisfied  with 
the  plan.  So  long  as  these  essential  prerequisites  remained 
unfulfilled,  the  defendants  never  obtained  title  to  the  bonds 
for  any  of  the  other  purposes  specified  in  the  agreement 
The  books  are  full  of  definitions  of  this  particular  form  of 
tort  but  we  have  found  none  that  is  more  concise,  and  yet 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         739 

Industrial  &  General  Trust,  Limited,  v.  Tod 

comprehensive,  than  the  following:  "The  act  of  conversion 
is  the  distinct,  unauthorized,  and  positive  assumption  of  the 
powers  of  the  true  owner."  2  Jag.  Torts,  p.  716.  The  same 
learned  author  divides  acts  of  conversion  into  four  classes: 
(ij  Wrongful  taking  of  property;  (2)  wrongful  parting  with 
it;  (3)  wrongful  retaining  of  it;  (4)  wrongful  destruction  of 
it  We  will  adopt  this  classification  for  the  purposes  of  our 
discussion.  There  was  no  wrongful  taking,  retention,  or 
destruction  of  plaintiff's  property  by  the  defendants.  The 
elimination  of  these  factors  leaves  but  one  other,  which  is 
expressed  in  the  question,  did  the  defendants  wrongfully  part 
with  the  plaintiff's  property?  The  defendants,  through  their 
depositary,  the  Manhattan  Trust  Company,  came  into  pos- 
session of  the  plaintiff's  bonds  for  a  specified  purpose,  which 
was  antecedent  to,  and  controlling  of,  the  succeeding  or  con- 
sequent purposes  set  forth  in  the  reorganization  agreement. 
That  antecedent  purpose  was  to  hold  the  hoods  until  the 
adoption  and  promulgation  of  a  plan  for  reorganization, 
subject  to  plaintiff's  right  to  disapprove  of  the  plan,  to  with- 
draw from  the  agreement,  and  to  receive  back  its  bonds. 
That  was  the  specific  and  limited  authority  conferred  upon 
the  defendants  until  the  plaintiff,  either  by  its  express  assent, 
or  by  its  silence  for  30  days  after  receiving  notice  of  the 
adoption  of  such  plan,  should  acquiesce  in  the  exercise,  by 
the  defendants,  of  the  further  powers  set  forth  in  the  agree- 
ment This  preliminary  duty  the  defendants  sever  performed, 
and  therefore  they  never  acquired  the  right,  as  against  the 
plaintiff,  to  exercise  any  of  the  subsequent  powers,  or  to  dis- 
pose of  plaintiff's  bonds.  The  defendants  were  simple  bailees, 
invested  with  naked  possession  until  the  happening  of  a 
specified  event  which  never  occurred  until  after  they  had 
parted  with  the  bonds.  How  did  they  part  with  them?  By 
turning  them  over  to  the  master  in  chancery  as  part  payment 
of  the  purchase  price  of  the  railroad  upon  the  sale  under  fore- 
closure. The  bonds  were  thus  as  effectually  parted  with  as 
though  they  had  been  sold  or  canceled  after  payment.  It  is 
simply  begging  the  question  to  argue  that  the  bonds  were 
never  actually  taken  from  the  possession  of  the  Manhattan 
Trust  Company;  that  they  are  there  now;  that  the  plaintiff 
can  still  have  them  or  exchange  them  for  other  securities 
which  are  worth  much  more.  The  fact  remains  that  the 
bonds  were  used  to  pay  for  a  railroad  bought  by  the  defend- 
ants without  the  plaintiff's  authority  or  consent.  The  indorse- 
ment of  payment  thereon  destroyed  their  value  as  bonds,  and 
left  the  plaintiff  with  no  securities.  It  had,  of  course,  the 
option  to  close  its  eyes  upon  this  unlawful  use  of  its  property, 
and  to  take  its  allotment  of  any  new  securities  issued  by  the 
reorganization  railroad  company;  but  behind  all  this  was  the 
absolute  right  to  have  its  property  returned  in  its  original 
form  unless  it  was  used  in  the  manner  and  for  the  purpose 
for  which  the  bailment  was  made.     Defendants  seem  to  think 
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that  plaintiff's  failure  to  object  to  the  sale,  and  the  subse- 
quent opportunity  of  the  bondholders  to  realize  out  of  the 
new  securities  much  more  than  the  value  of  the  bonds  at 
the  time  of  the  conversion,  are  circumstances  which  affect  the 
question  whether  there  was  a  conversion  or  not.  Defendants 
were  undoubtedly  guilty  of  a  breach  of  the  agreement  in  fail- 
ing to  prepare  and  adopt  a  plan  for  reorganization  before  the 
foreclosure  sale.  For  this  breach  the  plaintiff  could  hare 
maintained  an  action  to  recover  such  damage  as  it  had  sus- 
tained and  could  establish  by  proof.  The  failure  to  do  this 
did  not,  however,  authorize  the  defendants  to  proceed  still 
further  in  disregard  of  the  plaintiff's  rights,  and  had  no  effect 
upon  the  subsequent  conversion  of  its  bonds.  It  is  equally 
apparent  that  the  question  of  conversion  is  not  affected  or 
controlled  by  the  later  value  of  the  substituted  securities. 
The  right  of  the  plaintiff  and  the  liability  of  the  defendants 
became  fixed  at  the  instant  of  conversion.  Plaintiff  was  not 
bound  to  accept  other  bonds,  secured  by  another  mortgage 
given  by  a  different  railroad  company,  unless  it  chose  to  do  so, 
and,  having  declined,  we  are  not  concerned  with  the  question 
of  its  loss  or  gain  in  the  transaction.  The  following  cases 
illustrate  the  principle  which  supports  the  plaintiff's  claim  of 
a  conversion  of  its  bonds:  In  Laverty  v.  Snethen,  68  N.  Y. 
522,  23  Am.  Rep.  184,  the  plaintiff  indorsed  and  delivered  to 
the  defendant  a  promissory  note,  taking  a  receipt  therefor, 
which  stated  that  it  was  received  for  negotiation,  and  that  the 
note,  or  the  avails  thereof,  would  be  returned  on  the  next 
day.  Plaintiff  instructed  the  defendant  not  to  let  the  note  go 
out  of  bis  reach  without  receiving  the  money.  Defendant 
delivered  the  note  to  a  third  person  upon  the  letter's  promise 
to  get  the  note  discounted  or  return  the  money.  This  third 
person  took  the  note,  procured  it  to  be  discounted,  and 
appropriated  the  proceeds.  Upon  these  facts  this  court  said: 
"If  an  agent,  intrusted  with  the  property  of  his  principal, 
parts  with  it  for  a  purpose  not  authorized,  he  is  liable  for  a 
conversion,  although  there  was  no  wrongful  intent  on  his 
part."  In  that  case  it  was  made  clear  that  the  owner  of  the 
property  has  the  right  to  part  with  so  much  of  the  dominion 
thereof  as  he  pleases,  and  when  there  is  a  partial  or  qualified 
relinquishment  of  dominion,  coupled  with  conditions,  upon 
the  performance  of  which  the  passage  of  further  dominion  is 
made  to  depend,  such  conditions  are  an  essential  and  con- 
trolling element  of  the  transaction.  The  cases  cited  in  sup- 
port of  that  conclusion  are  applicable  here.  In  the  leading 
case  of  Syeds  v.  Hay,  4  Term  R.  260,  it  was  held  that  trover 
would  lie  against  the  master  of  a  vessel  who  had  landed  plain- 
tiff's goods  contrary  to  his  orders,  though  the  plaintiff  might 
have  had  them  by  sending  for  them  and  paying  the  wharfage. 
In  Spencer  v.  Blackman,  o.  Wend.  167,  the  plaintiff  gave  the 
defendant  his  watch  to  have  its  value  appraised  by  a  watch- 
maker.    Defendant  delivered  it  to  the  watchmaker,  and  while 
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in  his  possession  it  was  levied  upon  under  an  execution  not 
against  the  owner.  The  defendant  was  held  liable  in  con- 
version because,  as  the  court  said:  "The  watch  was  intrusted 
to  him  for  a  special  purpose, — to  ascertain  its  value.  He 
had  no  orders  or  leave  to  deliver  it  to  Johnson,  the  watch- 
maker, nor  any  other  person."  In  Scott  v.  Rogers,  31  N.  Y. 
676,  the  defendant,  a  factor  in  Buffalo,  was  directed  to  sell 
wheat  at  a  specified  price  on  a  particular  day,  or  ship  it  to  New 
York.  The  factor  did  not  sell  or  ship  the  wheat  on  that  day, 
bat  sold  it  at  the  price  named  on  the  next  day.  It  was  held 
that  this  was,  in  legal  effect,  a  conversion.  In  Boyce  v. 
Brockway,  31  N.  Y.  490,  it  was  held  that  the  sale  by  the 
defendant  of  butter  which  belonged  to  the  plaintiff  was  an 
assumption  of  dominion  in  hostility  to  the  rights  of  the  owner, 
and  was,  in  law,  a  conversion.  In  Comley  v.  Dazian,  114 
N.  Y.  161,  21  N.  E.  135,  the  plaintiff  executed  a  bill  of  sale  of 
certain  goods,  absolute  in  form,  but  which  was  intended 
merely  as  security.  At  the  request  of  the  plaintiffs,  the  vendee 
executed  a  bill  of  sale  to  the  defendant.  This  was  done  under 
an  arrangement  that  the  defendant  should  take  possession  of 
the  goods,  and,  with  the  consent  and  approval  of  the  plain- 
tiffs, and  not  otherwise,  sell  them  and  distribute  the  proceeds 
among  plaintiffs'  creditors  as  directed.  Defendant  sold  the 
goods  and  retained  the  proceeds.  It  was  held  that  he  was 
guilty  of  conversion.  In  Hynes  v.  Patterson,  95  N.  Y.  3,  the 
plaintiff  delivered  notes  to  the  defendant's  testator,  under  an 
agreement  that  they  were  to  be  discounted  for  the  benefit  of 
the  latter,  and,  after  paying  the  plaintiff  10  per  cent,  of  the 
proceeds,  the  balance  was  to  be  appropriated  to  the  liquida- 
tion of  an  indebtedness  upon  real  estate,  which  was  to  be 
conveyed  to  defendant's  testator  and  bonded.  Two-fifths  of 
the  bond  were  to  be  held  by  said  testator  in  trust,  as  security 
for  the  payment  of  the  notes.  If  the  notes  were  not  paid,  the 
bonds  were  to  be  given  to  the  plaintiff.  The  10  per  cent,  was 
paid  to  the  plaintiff,  the  notes  were  disposed  of  in  the  pur- 
chase of  personal  property,  and  never  appropriated  to  the 
liquidation  of  the  real  estate  indebtedness,  nor  were  any 
bonds  issued  as  required  by  the  agreement.  It  was  field  that 
this  unauthorized  use  of  the  notes  was  a  conversion  thereof. 
Farther  multiplication  of  the  authorities  along  this  line  would 
seem  to  be  superfluous.  The  foregoing  cases  are,  of  course, 
distinguishable  from  the  class  in  which  the  bailee,  having 
authority,  does  an  act  which  is  merely  in  excess  thereof,  but 
not  inconsistent  therewith.  Thus  if  a  broker,  being  anthorized 
to  sell  goods  for  a  certain  price,  sells  them  at  a  lower  price, 
he  is  not  liable  in  trover  (Dufresne  v.  Hutchinson,  3  Taunt. 
117),  the  distinction  being,  as  pointed  oat  by  Church,  C.  J., 
in  Laverty  v.  Snethen,  supra,  that  in  the  latter  case  the 
broker  or  agent  had  the  right  to  sell  and  deliver  the  property. 
He  disobeyed  instructions  as  to  price,  and  was  liable  for  mis- 
conduct, but  not  for  trover.     To  the  same  effect  is  Sarjeant  v. 
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Blunt,  16  Johns.  74.  In  the  case  at  bar  the  use  of  the  plain- 
tiff's bonds  was  inconsistent  with  the  purposes  for  which  they 
had  been  deposited.  At  the  time  they  were  nsed  the  defend- 
ants had  not  discharged  the  doty  upon  the  performance  of 
which  the  right  to  such  use  depended.  This  use  of  the  bonds 
by  the  defendants  was,  therefore,  an  unauthorized  and  unlaw- 
ful exercise  of  dominion  over  plaintiff's  property,  and  in 
derogation  of  its  rights.     This  was  a  conversion. 

Defendants  also  contend  that,  even  if  the  act  complained  of 
was  a  conversion,  an  action  of  trover  cannot  be  maintained, 
because  plaintiff  had  neither  title,  possession,  nor  the  right 
to  possession  of  the  bonds,  and,  in  any  event,  could  only 
maintain  this  form  of  action  after  rescission  of  the  contract, 
and  after  demand  and  refusal.  It  is  a  well-settled  rule  that 
no  demand  is  necessary  before  commencing  an  action  in 
trover,  where  there  has  been  an  actnal  conversion,  and  it  can 
be  proved,  for  demand  and  refusal  are  only  evidence  of  con- 
version. Ganley  v.  Bank,  98  N.  Y.  487;  Electric  Light  Co. 
v.  Hazard,  55  Hnn,  251,  7  N.  Y.  Supp.  844,  affirmed  in  121  N. 
Y.  677,  24  N.  E.  105* ;  Pease  v.  Smith,  61  N.  Y.  477.  Noi 
was  the  plaintiff  under  any  duty  to  rescind  the  reorganization 
agreement,  or  to  return  its  trust  certificate,  before  it  conld 
bring  this  action.  There  was  no  fraud  in  the  agreement,  and, 
therefore,  no  right  or  duty  of  rescission.  The  trust  certificate, 
although  negotiable  in  form,  was  in  reality  simply  a  receipt 
certifying  to  the  deposit  of  bonds  for  a  specified  purpose.  It 
neither  conferred  nor  took  away  any  rights  which  the  plain- 
tiff bad;  and  when  the  bonds  which  it  represented  had  been 
used  in  contravention  of  the  fair  and  obvious  meaning  of  the 
agreement,  the  plaintiff  had  the  right  to  treat  it  as  worthless 
for  any  purpose,  except  as  evidence  of  the  deposit  of  its 
bonds.  If,  before  the  trial  of  this  action,  the  plaintiff  had 
made  use  of  the  trust  certificate  for  any  purpose  inconsistent 
with  the  repudiation  of  the  reorganization  agreement,  such 
use  would,  of  course,  have  destroyed  the  plaintiff's  right  of 
action,  and,  in  that  event,  the  Manhattan  Trust  Company,  as 
depositary,  would  have  been  protected  in  its  recognition  of 
any  proper  claims  founded  upon  the  negotiability  of  the 
certificate.  Bean  v.  Trust  Co.,  122  N.  Y.  623,  26  N.  E  n. 
The  plaintiff's  production  and  proof  of  the  certificate  upon 
the  trial,  supplemented  by  the  silence  of  the  defendants  upon 
that  subject,  was  evidence  that  it  had  been  used  for  no  pur- 
pose inconsistent  with  plaintiff's  claim  that  the  defendants 
were  to  be  treated  as  the  owners  of  the  bonds,  and  that  the 
plaintiff  was  entitled  to  recover  their  valoe.  If,  notwithstand- 
ing these  conditions,  the  defendants  deemed  it  necessary  for 
their  protection  to  have  actual  possession  of  the  trust  certifi- 
cate, either  themselves  or  through  their  depositary,  they 
could  have  demanded,  and  would  undoubtedly  have  received, 
such  possession  when  judgment  went  against  them. 

It  is  also  urged,  on  behalf  of  defendants,  that  the  plaintiff 
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has  ratified  the  acts  of  the  defendants,  and  is  estopped  from 
repudiating  the  same.  So  far  as  the  decision  of  this  ques- 
tion depends  upon  the  conflicting  oral  testimony  of  Messrs. 
Untermyer  and  William  Stewart  Tod  it  presents  a  question 
of  fact,  which  has  been  settled  in  plaintiff's  favor,  and  is 
binding  upon  this  court.  As  to  the  correspondence  upon 
which  the  defendants  rely  in  this  behalf,  we  feel  bound  to  say 
that  it  establishes  neither  acquiescence  nor  ratification.  On 
May  28,  1805,  the  plaintiff,  through  his  connsel,  Mr.  Unter- 
myer, wrote:  "May  I  farther  ask  that  when  you  have 
formulated  the  lines  of  a  plan  of  reorganization  you  will  kindly 
advise  me  before  the  plan  is  formally  issued?"  On  June  14, 
189;,  plaintiff's  counsel  addressed  another  letter  to  the  com- 
mittee, stating,  in  substance,  that  his  client  was  asking  for 
farther  information  in  respect  to  the  matter,  and  for  represen- 
tation on  the  committee,  in  view  of  Mr.  Tod's  resignation,  "so 
that  when  the  time  arrives  for  formulating  a  plan  we  may 
have  a  voice  in  the  matter."  On  July  9,  189s,  plaintiff's 
counsel  sent  a  third  letter  to  the  committee,  stating  that  the 
plaintiff  desired  to  know  "if  any  plan  of  reorganization  has 
as  yet  been  drafted  or  suggested,"  and  asking  to  be  advised 
"whether  such  a  plan  is  now  under  consideration,  and  how 
soon  they  are  likely  to  be  advised  of  its  details."  To  the  last 
letter  the  defendants  replied  on  July  16,  189s,  stating  "a 
decree  of  sale  has  been  entered.  The  property  is  now  being 
advertised  for  sale,  and  will,  I  understand,  be  sold  upon  the 
16th  day  of  September.  No  plan  has  yet  been  adopted,  and 
I  am  unable  to  predict  the  probable  date  upon  which  a  plan 
will  be  issued,  but  I  have  not  forgotten  your  request  to  be 
advised  of  it  in  advance."  On  the  26th  of  October,  1895, 
plaintiff  again  wrote,  saying,  "I  am  still  without  information 
as  to  what  has  been  done  with  this  property  or  toward  the 
formulation  of  the  plan  of  reorganization  which  was  to  have 
been  announced  some  time  ago.  Will  you  kindly  advise  me 
at  your  early  convenience  as  to  when  we  may  expect  to  be  fur- 
nished with  a  definite  plan,  and  what  is  being  done  about 
it?"  On  the  23d  day  of  November,  1895,  after  plaintiff's 
counsel  had  learned  of  the  sale  under  foreclosure,  he  wrote 
to  the  defendants,  asking  to  be  advised  if  the  new  corpora- 
tion which  the  defendants  had  caused  to  be  formed  had  any 
relation  to  the  putting  forth  of  a  plan  of  reorganization ;  when 
such  a  plan  might  be  expected;  and  whether  the  defendants 
intended  to  transfer  the  property  without  notice  to,  or 
assent  by,  the  plaintiff.  We  quote  the  parts  which  are 
definitive  of  plaintiff's  position.  "As  heretofore  explained 
to  Mr.  William  Tod,  we  have  felt  that  the  agreement  con- 
templated the  issuance  of  a  plan  before  the  sale,  with  the 
opportunity  of  withdrawal  under  the  terms  of  the  agreement 
to  such  of  the  bondholders  as  might  desire  to  do  so.  *  *  * 
Upon  our  construction  of  the  agreement  the  committee  now 
hold  the  property  which  they  purchased  at  the  sale,  which 


744         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Industrial  &  General  Trust,  Limited,  v.  Tod 

was  had  without  notice  to  as,  as  trustees  tor  the  bondholders. 
If,  when  the  plan  is  promulgated,  it  fails  to  meet  with  our 
satisfaction,  we  are  not,  in  my  judgment,  relegated  to  the 
acceptance  of  the  infinitesimal  sum  named  in  the  decree  as 
the  upset  price,  which  Mr.  William  Tod  seemed  to  regard  as 
oar  only  alternative."  Having  received  no  answer  to  the 
last  letter,  plaintiff's  counsel  again  wrote  to  the  defendants  on 
November  30,  189;,  stating,  "Information  has  come  to  us  to 
the  effect  that  the  committee  is  about  to  convey  the  property 
in  its  hands  to  the  North  Alabama  Railway  Company,  not- 
withstanding the  protests  made  by  me  on  behalf  of  the 
Industrial  &  General  Trust,  Limited,  and  the  other  bond- 
holders whom  we  represent.  Will  yon  kindly  advise  me  if 
this  information  is  accurate?  On  our  construction  of  the 
reorganization  agreement  the  committee  has  no  such 
authority."  November  30.  1895,  was  the  day  on  which  the 
defendants  converted  the  plaintiff's  bonds.  The  length  of  the 
subsequent  correspondence  precludes  its  reproduction  here. 
It  is  enoagh  to  say  that  in  ail  of  his  letters  written  after 
November  30,  1895,  plaintiff's  counsel  persistently  and  con- 
sistently maintained  that  defendant's  use  of  plaintiff's  bonds, 
without  having  first  made  and  filed  a  plan  for  reorganization, 
was  a  violation  of  the  agreement,  and  that  no  correspondence 
entered  into,  with  a  view  of  avoiding  possible  litigation, 
should  be  considered  as  a  waiver  of  plaintiff's  rights  in  the 
premises.  The  letters  written  on  plaintiff's  behalf,  instead 
of  establishing  ratification  of,  or  acquiescence  in,  the 
unauthorized  acts  of  the  defendants,  show  a  constant  and  con- 
tinuing protest,  which  found  characteristic  expression  in  the 
final  letter  of  July  20,  1898,  in  which  plaintiff's  counsel  said, 
"My  client's  claim  is,  as  you  know,  that  the  committee  had 
no  authority  to  use  their  bonds  in  purchasing  the  property. 
They  .will  do  nothing  to  affect  their  rights  in  the  pending 
litigation."  Neither  in  the  context  of  this  correspondence, 
nor  in  the  oral  evidence  by  which  it  is  connected  and  supple- 
mented, do  we  find  any  support  for  defendants'  claim  of 
ratification  or  acquiescence.  The  argument  that  the  sale  of 
the  railroad  was  regularly  conducted  under  judicial  sanction, 
and  was  not  brought  about  by  the  defendants;  that  the  plain- 
tiff knew  as  early  as  July  16,  1895,  that  a  decree  of  sale  bad 
been  entered  directing  a  sale  on  September  16th  of  that  year, 
and  that  plaintiff  entered  no  protest, — is  really  not  germane 
to  the  question  of  ratification  or  acquiescence.  It  is  true  that 
the  conditions  which  precipitated  the  foreclosure  sale  were 
not  of  defendants'  choosing,  but  they  were  the  creators  of  the 
situation  presented  by  the  reorganization  agreement  The 
plaintiff  had  the  right,  in  the  first  instance,  to  assume  that 
a  plan  for  reorganization  would  be  adopted  and  filed  before 
the  sale.  When  the  sale  took  place,  without  the  previous 
adoption  of  a  plan,  the  plaintiff  was  not  bound  to  assume 
that  its  bonds  would  be  used  without  its  consent.    The  defend- 
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ants,  notwithstanding  their  breach  of  doty,  could  still  have 
adopted  a  plan  which  the  plaintiff  could  have  approved  or 
rejected.  Approval  would,  of  coarse,  have  implied  waiver 
of  pievioos  wrong,  but  rejection  would  have  left  the  plaintiff 
free  to  reclaim  its  bonds,  to  withdraw  from  the  agreement, 
and  to  take  snch  steps  with  reference  to  the  breach  of  the 
agreement,  or  the  reopening  of  the  sale,  as  the  exigencies  of 
the  situation  would  have  suggested  or  permitted.  There  was 
no  acquiescence  before  the  sale,  and  there  bas  been  no  ratifica- 
tion since  the  sale.  The  failure  of  plaintiff  to  withdraw  from 
tbe  agreement  when  a  plan  for  reorganization  was  filed  in  July, 
1898,  or  at  any  previous  time,  did  not  make  tbe  agreement 
binding  upon  it.  By  converting  tbe  plaintiff's  bands  on 
November  30,  1895,  the  defendants  abrogated  the  agreement 
as  to  the  plaintiff.  The  plaintiff's  right  and  the  defendants' 
liability  became  fixed  on  that  day.  It  is,  moreover,  an  ele- 
mentary rule  that  in  actions  at  law  judgment  is  rendered  upon 
the  situation  which  exists  at  the  time  of  the  commencement 
thereof,  and  not  at  tbe  time  of  tbe  trial. 

Tbe  next  question  for  our  consideration  is  whether  the 
proper  rule  of  damages  was  applied.  The  plaintiff  was  per- 
mitted, under  the  objection  and  exception  of  the  defendants, 
to  prove  the  value  of  the  Birmingham,  Sheffield  &  Tennessee 
River  Railway  Company  prior  to  the  foreclosure  sale  as  tbe 
basis  upon  which  to  assess  the  value  of  the  plaintiff's  bonds 
at  the  time  of  the  conversion  thereof  by  the  defendants. 
Under  this  ruling  tbe  question  of  damages  was  submitted  to 
the  jury,  and  plaintiff  had  a  verdict  of  $355,000.  In  actions 
of  trover  the  value  of  the  property  at  the  time  of  its  conver- 
sion is  the  usual  measure  of  damages.  This  rule  has  its 
exceptions,  which  need  not  be  considered  here.  What  was 
converted?  The  plaintiff's  bonds.  When  were  they  con- 
verted? After  the  sale  in  foreclosure.  What  did  tbe  bonds 
then  represent?  Simply  their  proportionate  part  of  the  pro- 
ceeds of  the  sale.  The  railroad  had  been  sold  for  $500,000, 
and  each  bond  of  $1,000  was,  therefore,  .worth  $139.76.  The 
total  amount  of  the  plaintiff's  bonds  upon  this  basis  was 
$79,663.20.  It  is  to  be  remembered  that  tbe  sale  under  fore- 
closure was,  as  far  as  we  are  advised,  regular  and  lawful.  It 
was  tbe  culmination  of  a  judicial  proceeding  which  stands 
unassailed.  While  the  defendants  had  violated  tbe  reorganiza- 
tion agreement  in  not  adopting  and  filing  a  plan  previous  to 
tbe  sale,  that  had  no  effect  upon  the  regularity  of  the  pro- 
ceedings in  the  foreclosure  suit,  or  upon  the  sale  itself.  In 
this  respect  the  case  at  bar  differs  from  James  v.  Cowing,  82 
N.  Y.  456,  relied  upon  by  the  plaintiff.  That  action  was 
based  upon  an  alleged  breach  of  trust.  The  sale  by  the 
trustee  was  held  to  be  unlawful,  and  the  plaintiff's  damages 
were  held  to  have  been  properly  measured  by  the  recovery  of 
his  proportionate  share  of  the  value  of  the  property  as  fixed 
by  the  price  which  it  brought  under  a  prior  foreclosure  sale. 
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That  is  precisely  the  measure  of  damages  which  should  have 
been  applied  here,  although  the  form  of  action  and  facts  are 
different.  The  bonds  were  secured  by  the  mortgage.  Up  to 
the  time  of  sale,  the  value  of  the  property  was  the  value  of 
the  mortgage.  Upon  the  sale  the  mortgage  was  extinguished, 
and  the  proceeds  of  sale  took  its  place.  Tbe  plaintiff,  while 
repudiating  the  reorganization  agreement,  did  not  attack  the 
sale,  and  its  recovery  in  this  form  of  action,  therefore,  must 
be  limited  to  its  share  of  the  proceeds  of  sale.  Thus  we 
have  the  anomalous  result  that  plaintiff's  refusal  to  acquiesce 
in  or  ratify  tbe  wrong  of  the  defendants  leaves  it  in  a  worse 
position  than  those  bondholders  who  have  deemed  discretion 
the  better  part  of  valor,  in  accepting  tbe  substituted  securities 
offered  them  by  the  defendants.  The  plaintiff  gets  $139.76 
upon  each  bond.  Its  more  complacent  associates  receive 
securities  worth  more  than  twice  as  much.  This  result  it 
inevitable  in  the  case  at  bar,  although  it  might  possibly  be 
avoided  under  a  complaint  based  upon  defendants'  breach  of 
contract  supplemented  by  proof  of  plaintiff's  actual  damages. 

Since  our  conclusion  upon  the  question  of  damages  is  that 
the  ruling  of  the  courts  below  was  fatally  erroneous,  and 
necessitates  a  new  trial,  we  refrain  from  discussing  the  inci- 
dental exceptions  which,  under  a  different  ruling  as  to  dam- 
ages, might  be  interesting  and  important. 

The  order  of  the  appellate  division  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

O'BRIEN  and  LANDON,  JJ.  (PARKER.  C.  J.,  and 
HAIGHT,  J.,  in  tbe  result,  on  the  ground  that  the  failure  to 
make  a  plan  and  give  notice  thereof  before  using  the  bonds  to 
pay  the  purchase  price  was  not  a  conversion,  bnt  a  breach 
of  contract),  concur  with  GRAY,  J.  CULLEN,  J.,  concurs 
with  WERNER,  J. 

Judgment  reversed,  etc. 


Camp  v.  Wabash  R.  Co. 

(Court  of  Appeals  of  St.  Louis,  Mo.,  April 39,  igoa.) 

[68  S.  W.  Rep.  96.] 

Accident  at  Crossing— Leaving  Roadway  in  Dangerous  Condition*— 
Negligence  and  Contributory  Negligence. 
Plaintiff  was  injured  by  falling-  out  of  his  wagon  as  be  drove  down  a 
grade  it)  a  road  on  defendant's  right  of  way,  near  a  railway  crossing. 
He  charged  negligence  in  leaving  the  roadway  in  a  dangerous  condi- 
tion. The  evidence  showed  that  a  deep  nit  existed  in  the  road  on 
defendant's  property,  and  that  plaintiff's  wagon  ran  into  the  rut  and 
threw  him  out  :  held,  that  the  questions  of  negligence  in  maintaining 
the  approach  to  the  crossing  and  plaintiff's  alleged  contributory  negli- 
gence were  for  the  jury. 

*See  generally,  note  appended  to  State  v.  Burlington,  etc,  B?.  Co.,  7 
Am.  &  Eng.  K.  Cas.  610 ;  Louisville  A  N.  R.  Co.  v.  Smith,  10  Am.  4 
Eng.  R.  Cas.  506,  and  note  at  end  of  case. 
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Breach  of  Duty— Cause  of  Action  for  Damages. 

A  breach  of  duty  prescribed  bj  section  1103,  Rev.  St.  1899,  causing 
damage,  creates  a  cause  of  action. 
Pleading— Judicial  Notice. 

Parties  need  not  plead  matters  of  judicial  notice,  or  facts  which  the 
law  does  not  require  to  be  proved.  But  code  pleadings  based  on  a  stat- 
ute should  refer  to  the  statute  in  some  general  terms.  If  this  is  not 
done,  and  the  pleading  is  not  questioned  before  the  trial,  it  ia  enough 
for  a  party  to  show  facts  which  bring  his  case  within  the  provisions  of 
the  statute. 
Instructions. 

It  is  error  to  direct  the  attention  of  the  jury  to  a  cause  of  action  which 
the  testimony  does  not  tend  to  prove  directly  or  by  reasonable  inference. 
Personal  Injuries— Elements  of  Damages. 

What  the  proper  elements  of  damage  are,  in  an  action  for  injuries  to 
plaintiff  by  negligence  of  defendant,  is  a  question  of  law. 
Same — Measure  of  Damages — Instructions. 

In  an  action  by  plaintiff  to  recover  for  personal  injuries  caused  by 
negligence,  it  Is  error  to  instruct  the  jury  that  they  may  "assess  his 
damages  at  such  sum  as  they  may  think  he  has  sustained,"  where  a 
verdict  for  $1,700  ensues.  Such  an  instruction  Is  a  "roving  commission" 
to  the  jury  to  apply  their  own  measure  of  damages  instead  of  that 
defined  by  law. 
Instructions. 

An  instruction  founded  on  facts  which  there  is  uo  evidence  to  support 


Error   in  instructions  is   presumably  prejudicial,  in  the  absence  of  a 
showing  that  it  is  harmless. 
Stat  u  to* — Const  ruction. 

When  the  supreme  court  construes  a  law,  and,  after  that  construction 
becomes  well  known,  the  law  is  re-enacted,  the  construction  is  assumed 
to  have  been  likewise  adopted. 
Appeal —  Record. 

Parties  to  an  appeal  may,  by  stipulation,  correct  errors' in  the  appellate 
record  to  conform  to  the  facts  which  occurred  at  the  trial. 

{Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Montgomery  county;  Elliott  M. 
Hughes,  Judge. 

Action  by  H.  H.  Camp  against  the  Wabash  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant  appeals.  Re- 
versed, 

Geo.  S.  Grover,  'for  appellant. 

H.  W.  Johnson,  for  respondent. 

BARCLAY,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  while  passing  alone  a' 
public  highway  on  defendant's  right  of  way,  adjacent  to  a 
crossing  of  the  highway  over  defendant's  railway  track  in 
Montgomery  county.  Mo.,  near  the  town  of  High  Hill.  The 
complaint  of  plaintiff  is  that  the  public  road  there  was  in  a 
dangerous  condition,  because  of  defendant's  negligence  in  the 
work  of  raising  the  grade  of  the  road  on  the  right  of  way  to 
conform  to  defendant's  elevation  of  the  grade  of  its  track  at 
that  place  to  a  level  about  a  foot  higher  than  the  former  grade. 
At  the  time  of  the  accident,  plaintiff  was  driving  a  wagon 
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along  the  road,  on  his  way  homeward  from  Jonesburg.  As 
he  came  down  the  grade  from  the  railway  crossing,  he  was 
thrown  oat  of  his  wagon,  and  received  serious  injuries.  He 
ascribes  the  mishap  to  the  defective  condition  of  the  road- 
way on  the  defendant's  land  constituting  the  approach  to  the 
crossing.  The  defendant  denies  the  aforesaid  charge  of  neg- 
ligence, and  asserts  that  plaintiff's  want  of  ordinary  care 
directly  contributed  to  his  injury.  The  case  was  tried  in  the 
circuit  court,  with  the  aid  of  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $1,700.  Defendant  has 
appealed  in  the  usual  way. 

The  evidence  of  plaintiff  tended  to  show  that  that  part  of 
the  public  road  which  lay  upon  defendant's  right  of  way,  and 
constituted  the  approach  to  the  said  crossing  over  defendant's 
track,  had  in  it  a  deep  rut,  which  several  of  the  witnesses 
called  a  "chuck  hole,"  into  which  plaintiff's  wagon  ran  as  he 
drove  down  the  incline  from  the  tracks,  and  that,  owing  to 
■aid  defective  condition  of  the  roadway,  plaintiff's  wagon  was 
upset,  and  he  received  the  injuries  complained  of.  The 
accident  occurred  between  4  and  5  o'clock  p.  m.,  October 
7,  1899.  Plaintiff's  team  of  mules  was  moving  down  the 
incline  at  a  brisk  trot,  when  the  wagon  ran  into  the  rut  and 
threw  him  out  Defendant  claims  that  plaintiff's  manage- 
ment of  the  team  was  negligent,  and  that  the  accident  might 
have  been  avoided  by  ordinary  care  on  his  part  With  this 
defense  is  mingled  a  distinct  intimation  that  plaintiff's  con- 
duct was  somewhat  affected,  if  not  inspired,  by  preliminary 
libations  which  he  is  charged  to  have  enjoyed  on  his  visit  to 
Jonesburg  that  afternoon. 

The  instructions  given  by  the  court  at  the  instance  of  plain- 
tiff are  as  follows:  "(1)  The  court  instructs  the  jury  that  it 
is  the  duty  of  every  railroad  company  or  corporation  in  this 
state  to  construct  a  good  and  sufficient  crossing,  when  its  rail- 
road is  crossed  by  a  public  road,  open  and  in  use  by  the  pub- 
lic, constructed  of  the  material  and  in  the  manner  following: 
On  each  side  of  each  rail  shall  be  laid  and  secured,  spiked  to 
the  cross-ties,  a  plank  of  not  less  than  ten  inches  in  width, 
two  inches  in  thickness,  nor  less  than  sixteen  feet  in  length, 
on  all  public  roads ;  to  be  of  good,  sound  timber;  the  space 
between  the  inside  planks  to  be  filled  with  macadam  or  gravel, 
even  with  the  top  of  the  planks;  with  good  and  sufficient 
approaches  thereto,  of  equal  width  therewith,  and  of  easy 
grade;  the  same  to  be  covered  with  gravel  or  macadam  to  a 
depth  of  not  less  than  six  inches,  and  to  be  substantially  and 
properly  bound  up  to  the  planks  required  to  be  laid  on  the 
outside  of  each  rail;  and  if  the  jury  find  that  the  defendant 
has  failed  or  neglected  or  refused  to  construct  such  a  crossing 
and  approach,  and  by  reason  thereof,  while  in  the  exercise  of 
ordinary  care,  the  plaintiff  was  injured,  then  the  jury  will 
find  for  the  plaintiff,  and  assess  his  damages  at  such  amount 
as  they  may  believe,  from  the  evidence,  he  has  sustained. 
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(2)  If  the  jury  find  from  the  evidence  in  the  cause  that  the 
defendant,  in  raising  its  railroad  track  at  the  crossing  in  ques- 
tion, left  the  south  approach  to  said  crossing  in  such  defective, 
dangerous,  and  hazardous  condition  as  to  render  travel  with 
wagons  and  horses  thereover  unsafe  and  hazardous,  and  that 
in  consequence  thereof  the  plaintiff,  while  passing  over  the 
south  approach  of  said  crossing  in  his  wagon,  was  violently 
thrown  therefrom  to  the  ground,  and  his  ear  greatly  lacerated 
and  almost  severed,  and  otherwise  injured,  then  the  jury  will 
find  for  the  plaintiff,  and  assess  his  damages  at  such  sum  as 
tbey  may  think  he  has  sustained,  not  exceeding  $2,500. 
{3)  The  court  instructs  the  jury  that,  when  a  railroad  crosses  a 
highway  or  public  road  already  existing,  it  is  the  duty  of  the 
railroad  company  to  make  a  good,  convenient,  and  safe  cross- 
ing, so  far  as  it  can  do  so  by  ordinary  care  and  diligence,  so 
as  to  enable  the  traveling  public  to  pass  over  the  same  with- 
out injury  resulting  from  the  negligence  of  defendant;  and  if 
the  jury  find  from  the  evidence  that  the  defendant  failed  and 
neglected  to  so  construct  the  crossing  and  south  approach  in 
question,  and  by  reason  thereof  the  plaintiff,  in  passing  over 
said  crossing  and  sonth  approach,  was  thrown  from  his  wagon 
and  injured,  then  the  verdict  should  be  for  the  plaintiff,  and 
the  jury  will  so  find.  (4)  The  jury  are  instructed  that  it  was 
the  duty  of  the  defendant,  in  raising  its  track  at  the  crossing 
in  question,  to  level  the  said  crossing  and  approaches  thereto 
in  such  condition  as  to  render  travel  thereon  by  the  public 
easy,  convenient,  and  safe,  so  far  as  ordinary  care  and  dili- 
gence could  make  it  so;  and  if  the  jury  find  that  the  defend- 
ant failed  and  neglected  to  so  leave  said  crossing  and  south 
approach  thereto,  and  in  consequence  thereof  and  by  reason 
thereof  the  plaintiff,  while  attempting  to  pass  over  said  cross- 
ing and  approach  with  his  wagon  and  team,  was  thrown  from 
his  said  wagon  to  the  ground,  and  was  injured  thereby,  then 
the  verdict  should  be  for  the  plaintiff,  and  the  jury  will  so 
find,  and  assess  his  damages  at  such  sum  as  they  may  find  be 
has  sustained,  not  exceeding  $2,500.  (5)  The  court  instructs 
the  jury  that  a  traveler  on  a  public  road,  when  the  same 
passes  over  a  railroad  track,  is  not  required  to  look  par- 
ticularly to  see  that  it  is  free  from  defects,  but  is  only  required 
to  exercise  ordinary  care  in  crossing  defendant's  railroad  track 
at  the  crossing  in  question;  and  if  plaintiff  exercised  ordinary 
care  in  crossing  defendant's  railroad  track  at  the  crossing  in 
question,  and  in  consequence  of  such  defects  in  the  construc- 
tion of  such  crossing  and  south  approach  be  was  thrown  from 
his  wagon  and  injured,  then  he  is  entitled  to  recover." 

The  instructions  on  behalf  of  defendant  are  as  follows; 
"(2)  If  the  jury  find  from  the  evidence  in  this  case  that,  after 
defendant  raised  its  track  at  the  time  and  place  in  question, 
that  its  crossing  over  said  track,  as  well  as  the  approaches 
thereto,  were  then  and  there  in  good  condition,  but  that  the 
county  authorities  of  Montgomery  county  then  and  there  had 
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failed  to  make  a  proper  connection  with  said  approaches  and 
■aid  crossinji  on  the  county  road,  then  and  there  under  the 
sole  control  of  said  county  authorities;  and  if  they  find  from 
said  evidence  that  whatever  defect,  if  any,  existed  in  said 
highway  at  said  time  and  place  was  occasioned  by  reason  of 
amid  county  authorities  of  Montgomery  county  failing  to  make 
a  proper  or  safe  connection  in  said  county  road  with  the  cross- 
ing and  approaches  thereto  constructed  by  the  defendant, 
whereby  in  driving  down  said  approach  the  plaintiff  was  then 
and  there  thrown  oat  of  his  waeou  on  the  county  road,  or  at 
the  junction  thereto  with  the  approach  to  defendant's  cross- 
ing, occasioned  by  said  failure  of  said  county  authorities  to 
make  a  proper  and  safe  connection  between  said  county  road 
and  said  crossing  as  aforesaid, — then  they  are  instructed  that 
plaintiff  is  not  entitled  to  recover  on  account  of  said  injury, 
and  your  verdict  must  be  for  the  defendant.  (3)  The  jury  are 
instructed  that  the  defendant  bad  a  lawful  right  to  either 
raise  or  lower  its  track  at  the  place  in  question  at  any  time 
whenever,  in  its  judgment,  the  interests  of  the  traveling  pub- 
lic and  the  line  of  railroad  then  owned  and  operated  by  the 
defendant  required  such  change  in  track;  and  if  the  jury  find 
from  the  evidence  in  this  case  that  the  crossing  constructed 
by  the  defendant  after  its  track  was  raised  as  aforesaid,  as 
well  as  the  approaches  thereto,  were  in  proper  and  safe  con- 
dition on  the  7th  day  of  October,  189%  and  the  plaintiff  was 
not  injured  either  upon  said  crossing  or  upon  said  approach 
by  reason  of  any  defect  or  imperfection  in  said  crossing 
or  said  approach,  then  they  are  instructed  that  the  plaintiff  is 
not  entitled  to  recover  in  this  action,  and  your  verdict  mast 
be  for  the  defendant ' ' 

The  court  gave  some  further  instructions,  modifying  requests 
of  defendant,  but  we  omit  copying  them,  in  view  of  the  result 
we  shall  announce. 

1.  A  question  is  raised  concerning  the  effect  of  the  plead- 
ings. Omitting  formal  passages,  the  petition  charges  that 
defendant  in  the  fall  of  1898  raised  its  roadbed  in  Montgomery 
county.  Mo.,  and  in  doing  so,  without  authority  of  law,  it 
changed  the  public  roads  wherever  the  railroad  track  crossed 
the  highway  at  its  railroad  crossings,  and  carelessly  and  neg- 
ligently left  the  public  roads  in  an  unsafe  and  dangerous  con- 
dition wherever  the  same  crosses  the  railroad  track;  "that 
the  defendant,  near  its  milepost  seventy-five,  in  Montgomery 
county.  Mo.,  where  the  defendant's  railroad  crosses  the 
Boonslick  road, — it  being  a  public  highway,— changed, 
altered,  and  raised  the  public  road,  and  negligently  and  care- 
lessly left  the  same  in  such  a  dangerous  and  hazardous  condi- 
tion that  the  plaintiff,  while  crossing  the  aforesaid  railroad 
crossing  on  defendant's  right  of  way,  at  the  junction  of  its 
approach  with  the  county  road,  with  a  team,  on  the  ?th  day 
of  October.  1899,  was  thrown  out  of  his  wagon  on  the  pabHc 
road  and  the  defendant's  right  of  way  at  the  railroad  crossing 
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aforesaid,  in  consequence  of  which  his  left  ear  was  cat  off, 
and  was  only  hanging  by  a  thread,  and  he  ia  now  maimed  for 
life,"  etc.  The  answer  admitted  that  defendant  was  a  cor- 
poration, denied  the  other  allegations  of  the  petition,  and 
added  a  plea  of  plaintiff's  contributory  negligence.  The  new 
matter  in  the  answer  was  put  in  issne  by  the  reply.  The 
defendant's  contention  is  that  the  court  erred  by  giving  the 
first  instruction  above  quoted,  in  this:  that  the  action  is 
founded  npon  defendant's  common-law  liability,  and  not  upon 
a  breach  of  a  statutory  duty  imposed  by  section  1103.  Rev. 
St.  1899,  whereas  the  instruction  defines  defendant's  duty 
according  to  the  precepts  of  the  statute  law  on  that  subject. 
Defendant  insists  that  it  was  error  for  the  trial  court  to 
instruct  the  jury  as  to  the  kind  of  crossing  required  by  said 
statute,  inasmuch  as  the  petition  makes  no  reference  to  the 
statute.  Plaintiff  replies  that  it  was  not  necessary  for  the 
petition  to  refer  to  the  statute.  Several  parts  of  our  Code  of 
Procedure  bear  on  this  contention.  It  is  declared  generally 
that  "matters  of  which  judicial  notice  is  taken"  need  not  be 
pleaded  (Rev.  St.  1899,  §  631),  and  that  no  allegation  shall  be 
made  "which  the  law  does  not  require  to  be  proved"  (Id. 
§  610).  Those  terms  of  the  Code  would  dispense  with  the 
pleading  of  a  domestic  statute  in  a  civil  action,  for  such  a 
statute  falls  within  reach  of  those  terms.  But  those  Code 
provisions  are  general  enactments,  including  within  their 
purview  statutes  and  many  other  matters.  There  is,  how- 
ever, a  more  particular  provision  pointing  to  statutes  only. 
It  is  a  fixed  rule  of  interpretation  that  a  particular  or  special 
enactment  will  control,  as  against  one  of  larger  scope,  unless 
the  interpreter  can  discern  the  legislative  purpose  to  be  other- 
wise. Dart  v.  Bagley,  no  Mo.  42,  19  S.  W.  311;  Roth  v. 
Gabbert,  123  Mo.  21,  27  S.  W.  528.  The  definite  or  par- 
ticular section  touching  the  pleading  of  statutes  in  civil  cases 
is  this  (Rev.  St.  1890,$  633):  "It  shall  not  be  necessary, 
in  any  pleading,  to  set  forth  any  statute,  public  or  private, 
or  any  special  matter  thereof;  but  it  shall  be  sufficient  for 
the  party  to  allege  therein  that  the  act  was  done  by  the 
authority  of  such  statute,  or  contrary  to  the  provisions  thereof, 
naming  the  subject-matter  of  such  statute,  or  referring  thereto, 
in  some  general  terms,  with  convenient  certainty."  As  early 
aa  1870  the  foregoing  section  was  construed  by  the  supreme 
court  to  mean  that  "it  is  only  necessary  for  the  party  seeking 
to  avail  himself  of  it  to  state  facts  which  bring  his  case  within 
the  provisions  of  the  statute,  though,  according  to  the  rules 
of  good  pleading,  he  ought  to  referto  it."  Kennaydev.  Rail- 
road Co.,  45  Mo.  258.  That  ruling  was  repeated  and  approved 
in  Reynolds  v.  Railroad  Co.,  85  Mo.  90.  Since  those  inter- 
pretations became  well  known,  through  the  Official  Reports 
of  the  supreme  court,  section  633  has  been  re-enacted.  Rev. 
St.  1S89,  8  2078;  Rev.  St.  1899,  g  633.  It  is  our  duty,  there- 
fore, to  assume,  in  the  absence  of  any  exhibition  of  a  different 
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intent,  that  the  re-enactment  of  the  law  embodied  the  con- 
struction which  the  courts  had  notoriously  pat  upon  the  lan- 
guage used.  Handlin  v.  Morgan  Co.,  57  Mo.  116.  All  that 
plaintiS  was  required  to  do  in  the  case  at  bar  was  to  state 
facts  which  brought  his  complaint  within  the  statute,  by  show- 
ing that  defendant  had  omitted  some  duty  defined  by  the  stat- 
ute. This  he  did,  and  that  was  enough,  under  the  rulings 
above  cited,  in  the  absence  of  any  questioning  of  his  pleading 
by  defendant  before  the  trial.  If  the  approach  to  the  track 
on  defendant's  right  of  way  was  dangerous  for  ordinary  use, 
owing  to  want  of  care  on  defendant's  part  in  maintaining  it 
in  a  reasonably  safe  condition  for  the  passage  of  vehicles  over 
the  crossing,  then  defendant  would  be  liable  for  any  resulting 
injury  to  persons,  exercising  ordinary  care,  driving  along  the 
public  road  there,  because  of  the  breach  of  duty  imposed  by 
the  statute  concerning  the  maintenance  of  a  proper  approach 
to  the  crossing.  The  first  instruction  given  for  plaintiff,  and 
complained  of  by  defendant,  required  a  finding  of  a  number  of 
facts  which  were  wholly  unnecessary  to  plaintiff's  recovery. 
The  material  part  of  the  instruction,  so  far  as  it  bore  upon 
defendant's  duty,  was  that  good  and  sufficient  approaches  to 
the  crossing  proper  should  be  maintained,  "of  easy  grade;  the 
same  to  be  covered  by  gravel  or  macadam  to  a  depth  of  not 
less  than  six  inches" ;  and  the  jury  were  authorized  to  con- 
clude that  any  deficiency  of  the  crossing  or  approach  to  meet 
the  statutory  requirements  might  be  found  by  them  to  be  a 
cause  of  plaintiff's  injury.  That  instruction  was  far  too 
sweeping.  There  was  no  testimony  before  the  court  to 
warrant  an  inference  that  apy  other  breach  of  duty  concern- 
ing the  structure  of  the  crossing  or  approach  contributed  to 
plaintiff's  injury,  except  the  lack  of  a  proper  statutory  surface 
to  the  approach  down  which  plaintiff  was  driving,  shown  by 
the  presence  of  the  rut  or  "chuck  hole."  It  is  not  correct 
practice  to  give  an  instruction  authorizing  a  finding  unwar- 
ranted by  any  reasonable  inference  from  the  testimony  before 
the  court  Stokes  v.  Distillery  Co.  (St.  L.)  64  Mo.  App. 
420;  Culbertson  v.  Railway  Co.,  140  Mo.  35,  36  S.  W.  834. 
It  has  been  held  error  to  direct  the  attention  of  the  jury  to  a 
cause  of  action  which  the  testimony  does  not  support.  Colliott 
v.  Manufacturing  Co.  (St.  L.)  71  Mo.  App.  163.  As  the  judg- 
ment must  be  reversed  on  another  ground,  we  need  not  pause 
to  discuss  this  instruction  further.  It  can  be  readily  limited 
upon  a  new  trial  to  conform  to  our  suggestions. 

2.  Defendant  has  criticised  the  first  instruction  on  another 
point,  namely,  that  it  is  defective  in  permitting  a  recovery 
by  plaintiff  without  requiring  a  finding  that  he  was  exercising 
ordinary  care  at  and  before  the  time  of  his  injury.  Bnt  that 
issue  has  been  removed  from  the  case  by  a  stipulation  on  be- 
half of  both  parties,  submitted  since  the  cause  was  taken 
under  advisement,  by  which  counsel,  with  highly  praiseworthy 
frankness,  have  corrected  the  record  to  conform  to  the  facts. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         753 

Camp  v,  Wabash  R.  Co 

and  have  thus  presented  to  the  court  the  terms  of  the  original 
instruction,  from  which  the  copy  we  have  used  in  this  opin- 
ion has  been  made.  The  amendment  to  the  transcript  so 
made  disposes  of  the  objection  on  this  point,  since  it  dis- 
closes that  there  was  no  such  defect  in  the  instruction  as 
given,  although  the  appellate  record  showed  the  omission  as 
claimed. 

3.  Defendant  further  asserts  that  the  plaintiff  should  have 
been  forced  to  a  nonsuit  because  of  his  own  contributory  neg- 
ligence. We  need  not  particularly  review  the  facts  on  this 
branch  of  the  case.  As  the  cause  is  to  be  retried,  we  will  not 
comment  on  the  evidence,  further  than  to  say  that  it  makes 
the  issue  of  plaintiff's  exercise  of  care  a  question  of  fact  for 
the  decision  of  the  jury  under  proper  instructions. 

4.  Defendant  complains  of  the  instructions  given  on  behalf 
of  the  plaintiff  declaring  the  measure  of  damages.  In  the 
first  instruction  the  jury  were  told,  if  they  found  for  plaintiff, 
that  they  would  "assess  his  damages  at  such  amount  as  they 
believe,  from  the  evidence,  he  has  sustained."  In  the  second 
instruction  the  jury  were  informed  that,  on  Boding  for  the 
plaintiff,  they  should  "assess  his  damages  at  such  sum  as  they 
may  think  he  has  sustained,  not  exceeding  $2,500."  In  the 
fourth  instruction  it  was  held  that,  if  the  verdict  should  be  for 
plaintiff,  they  would  "assess  his  damages  at  such  sum  as  they 
may  find  he  has  sustained,  not  exceeding  $2,500."  The 
defendant  insists  that  none  of  the  foregoing  instructions  prop- 
erly define  the  true  measure  of  damages  governing  plaintiff's 
recovery  in  the  event  he  is  entitled  to  recover.  This  is  a 
topic  which  has  been  considerably  discussed  in  Missouri  in 
recent  years.  The  law  concerning  it  is  too  firmly  embodied 
in  precedents  to  require  much  discussion  now.  What  are 
the  proper  elements  of  damage  in  an  action  of  this  kind  is  a 
question  of  law,  concerning  which  it  is  the  duty  of  a  court  to 
instruct  the  jury  correctly,  if  at  all.  Hayslerv.  Owen,  61  Mo. 
270;  Morrison  v.  Yancey  (St.  L.)  23  Mo.  App.  670;  Wilburn 
v.  Railway  Co.  (St.  L.)  36  Mo.  App.  203.  Mere  vagueness  of 
instruction  on  this  point  has  been  tolerated  sometimes,  but 
appellate  courts  steadily  set  their  faces  against  the  practice  of 
issuing  a  "roving  commission"  to  juries  to  establish  their  own 
standards  of  damages  in  place  of  those  defined  by  the  rules  of 
law.  A  commission  to  "think"  the  damages  is  trnly  bound- 
less. Railway  Co.  v.  May,  33  I1L  App.  366.  The  worst  form 
adopted  by  the  court  in  the  case  at  bar  in  dealing  with  this 
subject  was  that  followed  in  the  second  instruction,  which 
told  the  jury  to  assess  such  damages  for  plaintiff  "as  they  may 
think  he  has  sustained,  not  exceeding  $2,500"  (the  amount 
claimed  in  the  petition).  The  direction  just  quoted  left  the 
jury  entirely  at  sea  concerning  the  proper  elements  of 
recovery.  Nothing  in  the  other  instructions  can  fairly  be  said 
to  have  cured,  or  even  qualified,  the  language  just  mentioned. 
That  snch  a  mode  of  instruction  is  objectionable,  and  con- 
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ititDtes  reversible  error,  where  injurious  results  follow,  is  too 
clear  for  argument,  in  view  of  the  Missouri  authorities. 
Stephens  v.  Railroad  Co.,  96  Mo.  207,  9  S.  W.  589,  9  Am.  St 
Rep.  336;  Flynt  v.  Railway  Co.  (K.  C.)  38  Mo.  App.  94; 
Badgley  v.  City  of  St.  Louis,  149  Mo.  122,  50  S.  W.  817. 

5.  The  amount  of  the  verdict  ($1,700)  is  sufficiently  large 
to  dispose  of  any  claim  that  might  be  made  that  said  error  is 
harmless.  We  are  not  convinced  that  it  is.  In  the  absence 
of  a  satisfactory  showing  that  error  is  harmless,  we  most  con- 
clude that  it  is  prejudicial  to  the  party  against  whom  it  bean 
in  the  particular  case.  Gray  v.  Parker,  38  Mo.  166;  State?. 
Taylor,  118  Mo.  153,  24  S.  W.  449. 

The  judgment  is  reversed,  and  the  cause  remanded. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


International  &  G.  N.  R.  Co.  v.  Locke. 

{Court  of  Civil  Appeals  of  Texas,  March  j6,  1901.) 

[67  S.  W.  Rep.  1082.] 

Accident  mt  Crossing— Hand  Car  as  an  Unsightly  Object  at  Crowing*- 
Frightening  Horses— Contributory  Negligence. 

The  petition  in  an  action  against  a  railroad  company  for  injuria 
alleged  that  plaintiff,  in  returning  home  with  his  team  from  a  certain 
town,  had  to  pass  over  a  public  crossing  over  defendant's  road;  that  the 
crossing  was  obstructed  by  a  hand  car  which  was  too  heavy  for  plain- 
tiff to  move,  and,  the  road  being  fenced  so  that  he  could  not  drive  around 
the  crossing,  he  had  to  attempt  to  pass  the  hand  car,  and  that  in  u 
doing  the  wheels  of  his  wagon  went  over  the  rails  and  ties;  that 
plaintiff's  team  was  gentle,  and  he  believed  he  could  pass  over  safdj, 
bat  that  the  team  became  frightened,  and  he  was  thrown  oat  and 
injured :  held,  that  the  averments  did  not  show  that  plaintiff  va> 
guilty  of  contributory  negligence  in  attempting  to  drive  around  the 
handcar. 
Personal  Injuries— Damages— Impairment  of  Earning  Capacity. 

In  an  action  for  injuries,  plaintiff's  testimony  that  after  the  accident 
he  could  not  do  half  as  much  work  in  budding  trees,  which  was  ■  part 
of  his  business  when  injured,  as  he  could  do  formerly,  was  admissible 
on  the  question  of  damages. 
Frightening  Team — Hand  Car  Left  at  Crossing — Variance. 

A  petition  in  an  action  for  injuries  alleged  that  plaintiff  was  injured 
by  reason  of  his  horses  being  frightened  by  a  hand  car,  and  tools 
thereon,  which  had  been  left  on  defendant's  railroad  company's  road 
at  a  public  crossing,  while  the  evidence  showed  that  plaintiff's  team 
had  partially  passed  the  car  when  a  puff  of  wind  disturbed  some  gar- 
ment* which  bad  been  left  on  the  car,  thus  frightening  the  team :  httd, 
that  there  was  no  substantial  variance  between  the  petition  and  the 
proof. 
Same — Same— Contributory  Negligence — Failure  to  Lead  Team. 

Where,  in  an  action  for  injuries  caused  by  plaintiff's  team  being  fright- 
ened while  he  was  driving  over  a  railroad  crossing,  past  a  hand  car 
which  had  been  left  there,  it  was  shown  on  plaintiff's  croas-eatamipatio" 

•See  Harrell  v.  Albemarle,  etc.,  R.  Co.,  110  N.  Car.  215,  MS.  E.  687; 
Great  Western  R.  Co.  v.  Decatur,  33  111.  381 ;  Peterson  v.  Chicago,  etc., 
K.  Co.,  64  Mich.  621,  31  N.  W.  S48.  Compare  Gilbert  v.  Flint,  etc,  «. 
Co.,  SI  Mich.  488,  IS  Am.  4  Eng.  H.  Cas.  491. 
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that  he  could  have  avoided  the  accident  by  getting-  out  of  his  wagon  and 
leading  his  team,  it   was  proper  to   allow   him   to    testif  j  on  redirect 
examination  that  the  reason  he  did  not  lead  the  team  was   because   he 
believed  he  could  manage  them  better  by  remaining  in  the  wagon. 
Same — Same—  Neglige  rice —  Instructions. 

An  instruction  in  an  action  for  injuries  "that  plaintiff  sued  for 
injuries  alleged  to  have  been  received  by  the  negligent  act  of  defendant 
railroad  company's  servants  in  placing  obstructions  across  a  public  high- 
way, and  without  ordinary  care,  and  that  the  obstructions  were  a  hand 
car  and  tools,"  was  not  erroneous,  as  assuming  defendant's  negligence, 
but  merely  purported  to  repeat  the  allegations  of  negligence  relied  on 
by  plaintiff. 
Personal  Injuries— Damages— Pain  and  Suffering. 

Where,  in  an  action  for  injuries,    the  fact  that  plaintiff  wan  severely 
injured  and  was  subjected  to  pain  and   Buffering   was  undisputed,   an 
instruction  that  the  jury,  in  estimating  damages,   should  consider  the 
pain  and  suffering  endured  by  plaintiff,  was  not  erroneous. 
Same — Same — Future  Pain  and  Suffering. 

Where,  in  an  action  for  injuries,  plaintiff,  who  had  been  injured  two 
years  previously,  after  detailing  and  describing  the  character  of  his  in- 
juries, and  the  effect  they  had  upon  him,  testified  that  he  could  not  do  as 
much  work  as  he  could  before  his  injuries,  and  was  still  suffering  there- 
from, there  was  no  error  in  Instructing  that  the  jury,  in  assessing 
damages,  might  take  into  account  what  they  might  believe,  from  the  evi- 
dence, plaintiff  would  suffer  in  the  future. 
Same — Contri butory  Negli ge  n  c  e — Instructions. 

Instructions  as  to  contributory  negligence  offered  by  defendant  in  an 
action  for  injuries,  which  were  based  upon  facts  not  pleaded  as  contrib- 
utory negligence,  were  properly  refused. 

Appeal  from  district  court,  Comal  county;  L.  W.  Moore, 
Judge. 

Action  by  Otto  Locke  against  the  International  &  Great 
Northern  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

S.  R.  Fisher  and  N.  A.  Stedman,  for  appellant 

F.  J.  Maier,  for  appellee. 

FISHER,  C.  J.  Action  by  appellee  against  the  railway 
company  for  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  by  being  thrown  from  his  wagon  while 
attempting  to  cross  the  track  of  defendant  at  a  place  not  a 
crossine,  through  the  alleged  negligence  of  the  defendant  in 
obstructing  the  crossing  with  a  hand  car,  at  which  car,  and 
the  contents  thereof,  his  mules  took  fright,  and  rushed  the 
wagon  over  the  rails  and  track,  and  threw  him  out  and  injured 
him.  The  defendant  answered  specially  by  general  demurrers 
and  general  denial,  and  a  special  plea  of  contributory  negli- 
gence, as  follows:  "Specially  answering  said  petition,  this 
defendant  says  that  if  plaintiff  sustained  any  of  the  injuries  of 
which  he  complains,  which  is  not  admitted,  but  denied,  the 
same  resulted  directly  and  proximately  from  his  own  negli- 
gence and  want  of  ordinary  care,  in  attempting,  with  full 
knowledge  of  the  condition  of  the  crossing,  and  with  full 
knowledge  of  the  approach  of  a  passing  train  along  and  over 
the  track,  to  drive  his  team  across  the  crossing  and  across  the 
track  ahead  of  the  train;  his  horses  becoming  frightened 
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and  throwing  him  out."  The  averments  of  the  plaintiffs 
first  amended  original  petition,  upon  which  be  went  to  trial, 
are  substantially  as  follows:  That  defendant  operated  its 
road  over  a  public  crossing  near  the  town  of  New  Braunfels, 
and  that  that  highway  is  the  only  ronte  from  plaintiff's  home 
to  and  from  the  business  portion  of  said  town,  and  that  in 
going  to  and  from  that  place  it  was  necessary  to  cross  the 
railroad  at  that  public  crossing.  That  on  the  20th  of  Feb- 
ruary, 1899,  the  plaintiff  drove  his  team  and  wagon  to  the 
business  portion  of  the  city  of  New  Braunfels,  at  which  time 
the  crossing  was  clear  from  the  obstruction.  Before  the  plain- 
tiff returned  home  on  the  same  day  over  that  road,  the 
defendant  and  its  servants  wrongfully  and  negligently  placed 
a  hand  car,  with  a  lot  of  tools  and  garments,  near  the  middle 
of  the  public  highway,  on  defendant's  right  of  way  at  said 
public  crossing,  so  that  in  going  over  the  crossing  it  was  nec- 
essary for  the  plaintiff  to  turn  to  the  right  or  the  left.  The 
band  car  was  too  heavy  to  be  moved  out  of  the  road  by  the 
plaintiff,  and  was  an  object  reasonably  calculated  to  scare 
teams  and  to  interfere  with  travel  on  the  public  highway;  and 
the  hand  car,  with  its  contents,  was  so  placed  that  in  driving 
around  them  the  wheels  of  the  wagon  would  go  over  the 
planks  of  the  crossing,  and  pass  over  the  iron  rails  and 
wooden  ties  where  the  same  were  not  filled  in  level  with  the 
top  thereof,  as  a  crossing  should  be.  The  plaintiff  did  not 
know  that  the  hand  car,  with  its  contents,  was  on  the  crossine 
until  he  approached  the  same  on  his  way  home.  That  the 
crossing  was  in  a  lane  which  had  a  fence  on  both  sides,  with- 
out gates,  so  that  the  plaintiff  could  not  drive  around  the 
crossing,  and  to  go  over  the  railroad  track  at  this  place  was 
the  only  way  which  plaintiff  could  return  home.  The  plain- 
tiff was  an  experienced  driver;  had  a  good  wagon  and  gentle 
team,  which  was  accustomed  to,  and  does  not  frighten  at, 
engines,  cars,  and  other  rolling  stock  when  they  are  in  their 
natural  places  on  the  track;  and  the  plaintiff  did  not  believe 
that  his  team  would  become  frightened  at  the  hand  car  and  its 
contents.  There  was  plenty  of  room  between  the  hand  car 
and  the  fence  for  the  passage  of  teams  and  wagons,  and  the 
hand  car  was  so  placed  as  to  indicate  that  the  defendant  and 
its  employees  intended  that  teams  and  wagons  of  the  traveling 

Eublic  should  pass  around  it,  over,  said  ties  and  rails,  and  the 
and  car  and  crossing  presented  the  appearance  that,  with  a 
team  and  wagon,  a  person  could  easily  drive  over  said  ties 
and  rails,  and  pass  the  handcar  in  safety;  and  it  presented 
the  appearance  to  plaintiff,  and  he  believed  that,  with  such  a 
team  and  wagon  as  he  had,  he  could  pass  by  it  without 
danger.  But  as  he  drove  around  the  hand  car,  and  as  the 
wheels  of  the  wagon  went  over  the  rails  and  ties,  and  the 
team  approached  close  to  the  hand  car,  with  its  contents,  the 
plaintiff's  team  suddenly  took  fright  at  the  same,  which  plain- 
tiff did  not  foresee  and  could  not  prevent,  and  said  team  made 
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a  sadden,  rapid,  side  and  forward  movement,  drawing  the 
wagon  over  the  raits  and  ties  with  great  rapidity,  which  gave 
the  wagon  such  severe  jolts  that  it  threw  the  plaintiff  oat  on 
the  ground,  without  any  fault  or  negligence  on  his  part. 
That  on  falling  oat  the  team  did  not  stop,  but  undertook  to 
go  on,  and  the  lines  became  wound  around  the  plaintiff's 
hands,  and  the  plaintiff  was  compelled  to  hold  on  to  the  team, 
and  was  dragged  about  go  yards  before  he  coutd  stop  said 
team.  Then  the  petition  goes  on  and  alleges  the  injuries 
sustained  by  the  plaintiff,  to  the  effect  that  he  was  severely 
injured  in  the  back  and  head,  and  other  parts  of  the  body, 
which  injuries  were  of  a  painful  and  permanent  character,  and 
that  they  have  permanently  impaired  bis  usefulness  and  earn- 
ing capacity.  We  find,  as  a  conclusion  of  fact,  that  the  evi- 
dence in  the  record  substantially  establishes  the  averments  of 
the  plaintiff's  petition  as  set  out. 

There  was  no  error  in  overruling  defendant's  special  excep- 
tion to  plaintiff's  petition.  The  averments  do  not  establish 
the  fact  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, or  a  want  of  care  in  attempting  to  drive  around  the 
hand  car  and  pass  over  the  track;  and  upon  this  branch  of  the 
case  we  also  make  the  additional  finding  that  there  is  evi- 
dence in  the  record  that  justified  the  conclusion  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  upon  that 
occasion. 

We  think  the  testimony  complained  of  in  the  second  assign- 
ment of  error  was  admissible.  It  was  proper  for  the  plaintiff 
to  state  the  character  of  service  that  he  was  engaged  in,  and 
what  it  was  reasonably  worth.  The  witness  was  permitted  to 
testify  that  he  could  not  do  half  as  much  work  in  the  matter 
of  bndding  trees,  which  was  a  part  of  the  character  of  busi- 
ness he  was  engaged  in  when  he  was  injured,  as  he  could  be- 
fore he  was  injured.  This  evidence,  which  is  complained  of 
in  the  third  assignment  of  error,   was  admissible. 

The  fourth  assignment  of  error  complains  of  the  refusal  of 
the  court  to  permit  the  appellant  to  read  certain  allegations 
made  in  plaintiff's  original  petition,  which  are  set  out  in  the 
bill  of  exceptions.  It  is  contended  that  the  allegations  in  this 
abandoned  petition  concerning  the  accident  were  different 
from  tbe  facts  detailed  and  testified  to  by  the  plaintiff,  and 
that  these  averments,  if  admitted,  would  have  contradicted 
the  testimony  of  the  plaintiff.  The  bill  of  exceptions  does 
not  state  that  this  was  all  of  the  allegations  of  the  original 
petition  upon  this  subject,  but  it  complains  of  the  refusal  of 
the  court  to  admit  certain  allegations  which  are  set  out  in  the 
bill  of  exceptions.  There  may  have  been  other  averments  in 
the  petition  more  specific,  and  might  have  embraced  sub- 
stantially the  facts  testified  to;  bat,  however  this  may  be,  we 
do  not  think  there  is  any  substantial  difference  between  the 
facts  testified  to  and  the  grounds  of  negligence  alleged  in  the 
original  petition,  and  the  circumstances  there  stated  concern- 
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ing  the  accident.  The  averments  set  oat  in  the  bill  of  excep- 
tions mention  that  the  hand  car  and  tools  were  left  npou  the 
public  highway,  bat  make  no  mention  of  garments  being  left 
there.  The  evidence  shows  that  the  wagon  partially  passed 
over  one  of  the  rails  of  the  track,  and  in  going  over  the  other 
rail  a  puff  of  wind  disturbed  the  garments,  and  caused  the 
team  to  become  frightened  and  rapidly  start,  and  the  wheels 
of  the  wagon,  striking  the  rails  with  much  force,  caused  the 
jolting  which  threw  the  plaintiff  to  the  ground.  The  original 
wrong,  upon  which  the  plaintiff  bases  his  cause  of  action,  was 
the  obstruction  to  the  crossing.  The  flattering  of  the  gar- 
ments by  the  wind  was  an  incident  which  caused  the  team  to 
become  frightened,  and  may  have  contributed  to  the  accident, 
but  the  fact  that  it  was  not  alleged  in  the  original  petition 
would  not  constitute  a  substantial  variance  with  the  proof. 

Defendant  proved  by  the  plaintiff  upon  cross-examination 
that  he  could  have  gotten' out  of  his  wagon  and  led  his  males 
across,  and  thereby  have  avoided  the  accident.  The  plaintiS 
npon  re-examination  was  asked  the  question  by  his  counsel, 
in  effect, — to  explain  this  matter, — why  he  did  not  get  off  the 
wagon  and  lead  the  mules  across  the  track,  in  reply  to  which 
he  stated  that  he  could  manage  the  mules  better  by  sitting  on 
the  wagon.  We  think  this  explanation  was  admissible.  If 
the  plaintiff  had  reason  to  believe  that,  under  the  circum- 
stances, he  could  better  control  and  manage  his  team  by  re- 
maining in  the  wagon,  he  could  state  that  fact  when  be  was 
sought  to  be  charged  with  contributory  negligence  in  remain- 
ing in  the  wagon,  and  not  getting  out  and  leading  his  team 
across  the  track. 

The  sixth  assignment  of  error  complains  that  the  first 
paragraph  of  the  charge  of  the  court  assumes  that  the  defend- 
ant's servants  were  negligent  in  placing  obstructions  across 
the  public  highway.  The  first  paragraph  of  the  charge  is  as 
follows : 

"Plaintiff  sues  the  defendant  company  for  damages  by  rea- 
son of  personal  injuries  alleged  to  have  been  received  by  the 
negligent  act  of  the  servants  and  employees  of  defendant  in 
placing  obstructions  across  the  public  highway  and  without 
ordinary  care,  and  that  such  obstructions  were  a  hand  car  and 
tools." 

This  is  a  mere  statement  by  the  court  of  the  plaintiff's 
grounds  relied  upon  to  recover.  The  statement  is  not  to  the 
effect  that  these  were  the  facts,  but  that  such  are  the  allega- 
tions. 

The  fourth  paragraph  of  the  charge  is  not  so  vague  and 
indefinite  that  it  was  reversible  error  to  give  it.  It  seems  to 
us  to  be  plain  enough  for  the  jury  to  understand  its  meaning 
and  purpose.  It  is  not  complained  that  a  special  instruction 
was  refused,  attempting  to  correct  any  error  in  the  respect 
pointed  out  in  the  seventh  assignment  of  error. 

The  eighth  assignment  of  error  complains  of  the  fifth  par- 
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agraph  of  the  charge,  relating  to  the  measure  of  damages,  on 
the  ground  that  the  jury  might  consider  the  pain  and  suffer- 
ing sustained  by  the  plaintiff,  and  farther,  also,  consider  what 
they  may  believe  from  the  evidence  he  will  suffer  in  the  future 
on  account  thereof.     The  charge  complained  of  is  as  follows: 

"In  estimating  these  damages,  yon  will  consider  the  pain 
and  suffering  which  he  endured  from  such  injuries." 

To  this  extent,  if  there  was  any  question  about  the  facts, 
this  charge  would  be  erroneous;  but  there  is  no  dispute, 
under  the  facts  of  this  case,  but  that  the  plaintiff  was  severely 
injured,  and  did  sustain  pain  and  suffering.  As  to  this  prop- 
osition there  is  no  controversy  in  the  evidence.  The  only 
controversy  that  might  arise  upon  this  subject  is  as  to  the 
extent  of  such  pain  and  suffering.  Therefore  the  assumption 
by  the  court  that  the  plaintiff  sustained  pain  and  suffering, 
in  view  of  the  uncontroverted  facts  upon  that  question,  is  not 
reversible  error.  The  charge  then,  in  effect,  proceeds  to 
inform  the  jury  that  they  may  take  into  account  what  they 
may  believe  from  the  evidence  he  will  suffer  in  the  future. 
The  complaint  is  also  made  upon  this  latter  instruction  that 
there  was  no  testimony  bearing  upon  this  subject.  The 
accident  occurred  in  1899,  and  at  the  time  of  trial,  which  was 
about  two  years  afterwards,  when  the  plaintiff  gave  his  evi- 
dence in  this  case,  he  testified  to  facts  showing  that  he  could 
not  then  do  as  much  work  as  he  could  before  the  injuries,  and 
that  be  was  then  at  that  time  suffering  from  his  injuries.  He 
had  previously  detailed  and  described  the  character  of  injuries 
he  had  sustained,  and  what  effect  they  had  upon  him.  The 
jury,  from  the  facts  as  stated  by  the  witness,  could  draw  the 
deduction  that  he  would  likely  suffer  in  the  future. 

In  disposing  of  the  ninth  assignment  of  error,  which,  in 
effect,  also  relates  to  the  same  subject  as  tbe  one  just  dis- 
cussed, it  is  sufficient  to  say  that,  in'our  opinion,  there  is  evi- 
dence in  the  record  which  would  permit  the  jury  to  consider 
the  diminished  capacity  of  the  plaintiff  to  earn  money  in  the 
future. 

The  complaint  against  the  charge  urged  in  the  tenth  assign- 
ment of  error  is  not  well  taken.  It  is  not  calculated  to  mis- 
lead the  jury,  and,  from  the  amount  of  the  verdict  as  found, 
it  is  clear  that  they  did  not  exceed  the  amount  claimed  in  the 
prayer  for  relief. 

In  view  of  the  facts,  the  court  correctly  refused  to  give  the 
charges  set  out  in  the  eleventh,  twelfth,  thirteenth,  and 
fourteenth  assignments  of  error.  The  court  could  not  assume 
that  the  facts,  as  stated,  would  charge  the  plaintiff  with  con- 
tributory negligence,  and  that,  by  going  upon  the  track  under 
the  circumstances,  he  subjected  himself  to  the  doctrine  of 
assumed  risk. 

It  is  only  sufficient  to  say,  in  disposing  of  the  fifteenth,  six- 
teenth, seventeenth,  and  eighteenth  assignments  of  errors, 
that  the  charges  thereunder  set  out  were  properly  refused, 
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because  the  combination  of  facts  therein  stated  was  not 
pleaded  as  contributory  negligence. 

The  verdict  of  the  jury  as  originally  returned  was  intelligi- 
ble, bat  was  somewhat  informal.  Such  being  the  case,  the 
court  had  the  power  to  direct  its  correction.  The  facts  stated 
concerning  the  manner  of  its  correction  do  not  show  reversi- 
ble error,  as  complained  of  in  the  nineteenth  and  twentieth 
assignments. 

In  disposing  of  the  remaining  assignments,  it  is  only  nec- 
essary to  say  that,  in  our  opinion,  the  facts  sustain  the  verdict 
and  judgment  of  the  court  below,  and  we  cannot  say  from  the 
evidence  in  the  record  that  the  verdict  is  excessive. 

Judgment  affirmed. 

Philadelphia  &  B.  C  R.  Co.  v.  Upper  Darby  Tp.  ei  el. 
{Supreme  Court  of  Pennsylvania,  May  j,  loot.) 
[51  At.1.  Rep.  1030.} 
Grade  Crossings— Highways  and  Railroads. 

In  the  absence  of  statutory  authority,  grade  crossings  of  a  street  or 
highway  over  a  railroad  cannot  be  restrained. 

Appeal  from  court  of  common  pleas,  Delaware  county. 

Snit  by  the  Philadelphia  &  Baltimore  Central  Railroad 
Company  against  the  township  of  Upper  Darby  and  the  super- 
visors thereof  to  restrain  the  opening  of  a  street  across  plain- 
tiff's tracks  at  grade.  Bill  dismissed,  and  plaintiff  appeals. 
Affirmed. 

J.  B.  Hannnm,  for  appellant. 

William  Cloud  Alexander  and  V.  Gilpin  Robinson,  for 
appellees. 

MITCHELL,  J.  The  authority  of  courts,  either  of  law  or 
of  equity,  to  prohibit  grade  crossings,  must  rest  on  statute. 
Such  crossings  were  almost  universal  from  the  introduction 
of  railroads  until  very  recently,  and  they  are  not  even  now 
unlawfni.  But  with  the  growing  density  of  population  and 
the  development  of  high  speed  of  trains  the  dangers  had  be- 
come so  manifest  that  the  act  of  June  19,  1871  (P.  L.  1360), 
conferred  jurisdiction  over  the  mode  of  crossing  one  railroad 
by  another.  Under  that  statute  it  was  said  in  Perry  County 
Railroad  Extension  Co.  v.  Newport  &  V.  R.  Co.,  150  Pa.  193, 
24  AtL  709,  that  "the  time  for  grade  crossings  in  this  state 
has  passed.  They  ought  not  to  be  permitted  except  in  cases 
of  imperious  necessity."  The  policy  thus  expressed  baa  been 
steadfastly    adhered   to,   but    it    has    also    been    explicitly 

•See  Cheater  Traction  Co.  V.  Philadelphia,  etc.,  R.  Co.,  12  Am.  * 
Eng.  R.  Cas.,  N.  S.,  428,  and  note  at  end  of  case. 

On  subject  of  ,--«■-■■■ 

Haven  S.  S.  Co.  t 
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declared  that  the  authority  of  the  courts  does  not  extend  to 
grade  crossings  of  railroads  over  ordinary  streets  and  high- 
ways. Bryner  v.  Bridge  Co.,  190  Pa.  617,  42  Atl.  1100;  Pitts- 
burg &  L.  E.  R.  Co.  v.  Lawrence  Co.,  198  Pa.  1,  47  Atl.  955. 
The  act  of  Jane  7,  1901  (P.  L.  531),  has  now  regulated  the 
subject,  but  it  would  be  an  unwarrantable  assumption  of 
authority  to  apply  that  act  before  the  date  fixed  for  its  going 
into  effect.  As  the  want  of  jurisdiction  was  apparent,  the 
court  was  right  in  dismissing  the  bill. 
Decree  affirmed.  

Edwards*.  Southern  Ry.  Co. 
{Supreme  Court  of  South  Carolina,  March  29,1902.) 
[41  S.  E.  Rep.  458.] 
Accident  at  Crossing — Duty  to  Look  and  Listen.* 

In  an  action  to  recover  for  injuries  at  a  .railroad  crossing-,  an  instruc- 
tion that  there  is  no  rule  of  law  which  relieves  a  person  from  looking 
out  for  a  train,  though  no  signals  are  given  at  crossing,  and  that  the 
traveler  must  use  ordinary  care,  and  that  involves  the  use  of  all  his 
senses,  is  properly  given. 
Same—Contributory  Negligence— Instruction. 

A  request,  in  an  action  for*  injuries   at  a   crossing,  that  stated   facts 
would  make  contributory  negligence,  is  properly  modified,  so  as  to  leave 
that  question  to  the  jury  If  they  found  that  the  proximate  cause  of  the 
injury  was  such  negligence. 
Same — Failure  to  Give  Signals! — Instructions. 

A  request,  in  an  action   for  Injuries  at   a  railroad  crossing,  to  charge 
ss  to  what  acts  of  defendant  railroad  company  are  not  a  compliance 
with  the  statute  as  to  signals  at  crossings,  is  properly  refused,  as  a 
charge  on  the  facts. 
Same— Negligence  Proximate  Cause. 

In  an  action  againat  a  railroad  company,  an  instruction  that  it  ia 
liable  if  its  negligence  was  the  proximate  cause  of  the  injury  at  a  pub- 
lic crossing  is  correct. 

Appeal  from  common  pleas  circuit  court  of  Fairfield  county ; 
Townsend,  Judge. 

Action  by  Deny  P.  Edwards,  administrator  of  Jacob  G.  S. 
Edwards,  against  the  Southern  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Affirmed. 

•See  in  this  connection,  Lake  Shore,  etc.,  R.  Co.  v.  Franz,  39  Am.  A 
Eng.  R.  Cas.  628,127  Pa.  St.  297 ;  Greenwood  v.  Philadelphia,  etc., 
R.  Co.,  124  Pa.  St.  572,  17  Atl.  Rep.  188;  Maryland  Cent.  R.  Co. 
v.  Newbern,  19  Am.  A  Eng.  R.  Cas.  261.  62  Md.  391  ;  Schultz  V.  New 
York,  etc.,  R.  Co..  69 Hun  (N.  Y. )  515,  53 N.  Y.  S.  R.  149,  23  N.  Y.  Snpp. 
509;  Roberts  v.  Delaware,  etc..  Canal  Co.  (Pa.),  5  Am.  A  Eng.  R.  Cas., 
N.  S.,  664.  and  note  at  end  of  case  collecting  numerous  authorities ; 
Weiss  v.  Bethlehem  Iron  Co.,  12  Am.  &  Eng.  R.  Cas.,  N.  S-,  305,  and 
note  appended  ;  Ritzman  v,  Philadelphia  A  R.  R.  Co.,  12  Am.  A  Eng. 
S.  Cas.,  N.  S.,  444,  and  extensive  note  at  end  of  case.  See  also, 
McGill  v.  Minneapolis  A  St.  L.  R.  Co.,  20  Am.  A  Eng.  R.  Cas.,  N.  S., 
790,  and  note  at  end  of  case ;  Comp.  Bond  V.  N.  Y„  etc,  R.  Co.,  52  N. 
Y.  S.  R.  637,  23  N.  Y.  Supp.  450,  69  Hun  476. 

fSee  Chicago,  etc.,  Co.  v.  Triplett,  38  111.  42  ;  Faust  v.  Philadelphia  A 
R.  Ry.  Co.  (Penn.).  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  146;  and,  see  gener- 
ally, Crawford  v.  Chicago  G.  W.  Ry.  Co.,  16  Am.  A  Eng.  R.  Cas., 
N.  8.,  628,  and  note  at  end  of  case. 


762         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 
Edwards  v.  Southern  Ry.  Co 

A.  S.  &  D.  W.  Douglass,  for  appellant 

Duncan  &  Sanders,  for  appellee. 

POPE,  J.  Plaintiff's  intestate  was  killed  on  a  crossing  on 
defendant's  railroad  on  the  night  of  the  loth  day  of  March, 
1900.  The  complaint  is  brought  to  recover  $1,99;  damages 
for  defendant's  negligence  at  common  law  and  also  under  the 
statute.  The  evidence  offered  by  defendant  tended  to  show 
that  there  was  a  strict  compliance  by  the  defendant's  agents 
and  servants  in  giving  the  statutory  signals  from  the  500 
yards  post  continuously  to  the  crossing  of  said  railway  com- 
pany over  the  public  highway  where  the  deceased  lost  his  life; 
that  the  headlight  was  on  the  engine;  that  the  engineer 
reversed  his  engine,  and  otherwise  did  bis  best  to  avoid  the 
collision  as  soon  as  he  discovered  the  wagon,  drawn  by  a 
horse  and  a  mule,  loaded  with  fodder,  upon  which  the  plain- 
tiff's intestate  was  seated;  that  after  the  accident  it  was  dis- 
covered that  the  lines  were  firmly  fastened  to  the  wagon 
itself,  and  probably  or  possibly  the  deceased  was  asleep,  and 
that  the  track  of  the  defendant's  railway  was  plainly  visible 
70  yards  from  such  railway  crossing;  while  the  plaintiffs 
testimony  tended  to  show  that  the  statutory  signals  consisted 
of  only  two  or  three  quick  soundings  of  the  whistle  and  no 
ringing  of  the  bell.  Both  sides  to  the  contention  requested 
charges  to  the  jury.  A  verdict  was  rendered  by  the  jnry  in 
favor  of  the  defendant  After  entry  of  judgment  plaintiff 
gave  notice  of  appeal.     The  grounds  of  appeal  are  as  follows: 

"First.  That  his  honor  erred  in  charging  defendant's  first 
request  as  follows:  'There  is  no  rule  of  law  which  relieves 
or  absolves  a  person  from  looking  out  for  the  train  when  he 
goes  to  cross  the  track,  though  no  whistle  may  blow  or  bell 
ring.  The  traveler  must  use  ordinary  care,  and  that  involves 
the  use  of  all  his  senses,  and  it  is  for  the  jury  to  determine 
whether,  under  the  circumstances  of  each  particular  case,  the 
traveler  used  reasonable  care,' — (1)  because,  in  the  absence 
of  the  statutory  signals,  it  took  away  the  right  of  plaintiff  to 
recover  unless  his  intestate,  in  addition  to  the  want  of  ordi- 
nary care,  was  guilty  of  gross  or  willful  negligence  at  the  time 
of  the  collision;  and  (2)  because  it  was  charging  on  the  facts, 
instead  of  leaving  to  the  jnry  whether,  under  the  circum- 
stances, a  person  should  look  oat  for  the  train  when  he  foes 
to  cross  the  track,  though  no  whistle  may  blow  or  bell  ring. 

"Second.  That  his  honor  erred  in  charging  the  language 
quoted  from  Zeigler  against  the  railroad,  as  follows:  'There 
is  no  rule  absolving  a  person  from  looking  for  the  train.  He 
is  bound  to  use  ordinary  care,  and  that  involves  a  reasonable 
use  of  all  his  senses.  The  question  of  whether  a  reasonable 
care  was  employed  by  plaintiff  to  prevent  injury  is  one  for 
the  jury  alone,  to  be  determined  according  to  the  facts  of  the 
particular  case.'  The  case  of  Zeiglerv.  Railroad  Co.  (5  S. 
C.  221),  having  been  decided  long  before  the  act  now  appear- 
ing as  section  1692  of  the  Revised  Statutes  of  1893,  had  no 
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application  to  this  case,  the  error  consisting  in  leaving  to  the 
determination  of  the  jury  whether  plaintiff's  intestate  used 
'ordinary'  and  'reasonable'  care,  instead  of  leaving  to  their 
determination  whether  the  deceased,  in  addition  to  a  mere 
want  of  ordinary  care,  was  guilty  of  gross  or  willful  negli- 
gence, at  the  time  of  the  collision. 

"Third.  That  his  honor  invaded  the  province  of  the  jury  by 
charging  on  the  facts,  in  saying,  'There  is  no  rule  absolving  a 
person  from  looking  for  the  train ;'  whereas,  he  should  have 
left  it  to  the  jury  to  determine  whether  or  not,  under  the  par- 
ticular circumstances,  a  person  should  look  for  the  train. 

"Fourth.  That  his  honor  erred  in  charging:  'There  is  no 
rule  of  law  which  absolves  or  relieves  a  person  from  looking 
out  for  the  train  when  be  goes  to  cross  the  track,  though  no 
whistle  may  blow  or  bell  ring.  The  traveler  must  use  ordi- 
nary care,  and  that  involves  the  use  of  all  his  senses;  and  it 
is  for  the  jury  to  determine  whether,  under  the  circumstances 
of  each  particular  case,  the  traveler  used  reasonable  care,' — 
in  that  (i)  he  should  have  left  it  to  the  determination  of  the 
jury,  not  whether  the  traveler,  under  the  circumstances,  used 
'reasonable  care,'  but  whether,  in  addition  to  the  mere  want 
of  ordinary  care,  he  was  guilty  of  gross  or  willful  negligence, 
and  such  gross  or  willful  negligence  contributed  to  the  injury; 
and  (2)  in  that  he  should  not  have  told  the  jury  that  ordinary 
care  involves  the  nse  of  all  the  senses,  but  should  have  left  it 
for  their  determination  whether  or  not  a  failure  to  use  all  the 
senses,  under  the  circumstances,  would  be  gross  or  willful 
negligence. 

"Fifth.  That  bis  honor  erred  in  charging  so  much  of 
defendant's  second  request  as  follows:  'One  crossing  a  rail- 
road track  must  use  ordinary  care  to  ascertain  whether  a  train 
is  approaching,' — thereby  making,  in  the  absence  of  the  stat- 
utory signals,  the  mere  want  of  ordinary  care  equivalent  to  gross 
or  willful  negligence,  in  contravention  to  section  1693  of  the 
Revised  Statutes  of  1893. 

"Sixth.  That  his  honor  erred  in  charging  so  much  of  defend- 
ant's second  request  as  follows:  'He  [the  person  injured] 
must  nse  his  faculties  in  proportion  to  the  danger  impending, 
and  should  look  and  listen  before  attempting  to  cross,  pro- 
vided you  find  that  an  ordinary  prudent  man,  under  the  same 
circumstances,  would  do  that,' — instead  of  making  the  test 
whether  or  not  only  a  grossly  or  willfully  negligent  man  would 
have  failed  to  look  and  listen  before  attempting  to  cross. 

"Seventh.  That  his  honor  erred  in  charging  the  jury  as 
follows,  being  the  second  request  of  the  defendant,  as  modified 
by  his  honor:  'One  crossing  a  railroad  track  must  use  ordi- 
nary care, — that  is,  such  care  as  a  prudent  person  would  use 
under  like  circumstances, — must  use  ordinary  care  to  ascertain 
whether  a  train  is  approaching.  *  *  *  He  most  use  his 
faculties  in  proportion  to  the  danger  impending,  and  should 
look  and  listen  before  attempting  to  cross,  and,  I  interline, 
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provided  yoa  find  that  an  ordinary  prudent  man  under  the 
same  circumstances  wonld  do  that,  *  *  *  and  this  care 
should  be  observed  more  especially  by  persons  traveling  in 
vehicles  when  crossing  over  railroad  tracks  *  *  *  pro- 
vided yon  find  that  an  ordinary  prudent  person  wonld  do  the 
same  thins  if  about  to  cross,' — thereby  making  the  test,  if 
the  statutory  signals  were  not  given,  what  an  ordinary 
prudent  person  would  do,  instead  of  what  only  a  grossly  or 
willfully  negligent  person  would  have  failed  to  do. 

"Eighth.  That  his  honor  erred  in  charging  the  defendant's 
third  request  as  modified,  as  follows:  'If  a  person  should 
attempt  to  cross  a  railroad  track  on  a  public  highway,  in  his 
wagon,  driving  a  team  while  asleep,  and  in  that  condition, 
and  traveling  under  those  circumstances,  is  run  over  and 
killed,— now  the  request  has  it  he  would  be  guilty  of  con- 
tributory negligence, — I  am  not  to  say  he  would  be  guilty  of 
contributory  negligence,  then  I  will  say  to  yon,  if  yon  find 
further  that  that'  negligence  was  the  proximate  cause  of  the 
accident, — I  don't  mean  accident,  I  mean  injury  alleged, — 
then  he  would  be  deprived  of  recovering  damages,  and  his 
representative  would  be  deprived  of  recovering  damages  from 
the  railroad;'  the  same  being  (i)  a  charge  on  the  facts,  in  that 
it  informed  the  jury  what  state  of  facts  would  constitute  neg- 
ligence; (2)  in  that  it  deprived  the  plaintiff  of  the  right  to 
recover,  in  the  absence  of  statutory  signals,  unless  such  state 
of  facts  showed,  in  the  opinion  of  the  jury,  in  addition  to  a 
mere  want  of  ordinary  care,  gross  or  willful  negligence,  and 
such  gross  or  willful  negligence  contributed  to  the  injury. 

"Ninth.  That  his  honor  erred  in  charging  defendant's 
fourth  request,  as  modified,  to  wit,  'When  the  railroad  com- 
pany fails  to  give  the  statutory  signals,  this  will  not  excuse 
the  traveler  from  using  ordinary  care  at  a  highway  crossing;* 
in  that  it  was  obnoxious  to  section  1602,  Rev.  St  1893,  which 
provides,  in  the  absence  of  the  statutory  signals,  that,  in  addi- 
tion to  the  mere  want  of  ordinary  care,  the  person  injured  at 
a  public  highway  crossing,  to  prevent  bis  recovery,  must  be 
guilty  of  gross  or  willful  negligence,  and  such  charge  was 
calculated  to  impress  the  jury  that  the  defendant  need  show 
only  the  want  of  ordinary  care  on  the  part  of  the  plaintiff's 
son,  instead  of  gross  or  willful  negligence. 

"Tenth.  That  his  honor  erred  in  charging  defendant's  fifth 
request  as  follows,  to  wit,  'The  traveler  is  rigidly  required  to 
do  all  that  prudence  and  care  would  dictate  to  avoid  injury, 
and  the  greater  the  danger,  the  greater  the  care  that  must  be 
used  to  avoid  injury,'  instead  of  adding  that  if  the  statutory 
signals  were  not  given,  and  the  traveler  is  injured  at  a  public 
highway  crossing,  this  rigid  rule  does  not  apply;  but  in  that 
case  it  must  appear  that  the  traveler  was  guilty  of  gross  or 
willful  negligence,  in  addition  to  a  mere  want  of  ordinary 
care,  and  such  gross  or  willful  negligence  contributed  to  the 
injury. 
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"Eleventh.  That  his  honor  erred  in  refusing  to  charge,  on 
the  ground  that  it  would  be  a  charge  on  the  facts,  the  last 
sentence  of  plaintiff's  first  request,  to  wit,  'Two,  three,  or 
more  blows  of  the  whistle  before  reaching  the  crossing  is  not 
a  compliance  of  the  statute,  nor  is  a  few  taps  of  the  bell  be- 
fore reaching  the  crossing,  but  the  ringing  or  whistling  must 
begin  500  yards  from  the  intersection  of  the  public  highway 
and  be  continued  until  the  engine  passes  over  the  crossing,' 
because  no  number  of  blows  of  the  whistle  or  taps  of  the  bell 
before  reaching  the  crossing  could  be  a  compliance;  and,  as 
only  one  inference  could  be  drawn  from  the  given  state  of 
facts,  his  honor  should  have  charged  the  same. 

"Twelfth.  That  his  honor  erred  in  charging  the  jury  as  fol- 
lows: 'The  charge  is  negligence  against  the  railroad.  If  you 
find  that  the  railroad  company  was  negligent,  and  that  negli- 
gence was  the  proximate  and  prime  cause  of  the  injury,  and 
that  the  injury  would  not  have  been  caused  but  for  that,  the 
railroad  would  be  liable,' — in  that,  if  the  statutory  signals 
were  not  given,  and  plaintiff's  son  was  killed  at  a  highway 
crossing,  by  collision  with  defendant's  train,  it  was  cot  nec- 
essary to  show  that  such  negligence  was  the  prime  and  proxi- 
mate cause,  but  merely  that  such  negligence  contributed  to 
the  same,  and  his  honor  should  have  so  stated  to  the  jury, 

"Thirteenth.  That  his  honor  erred  in  charging,  in  connec- 
tion with  defendant's  fourth  request,  the  following:  'A  man 
is  not  to  fly  into  danger.  He  must  use  ordinary  care  and 
proper  care,  and  if  there  is  any  special  care  required  by  the 
legislature,  or  any  other  power  and  authority,  one  must  use 
ordinary  care  himself;  he  most  use  proper  care  himself,' — in 
that  the  same,  being  said  in  connection  with  the  statutory 
signals,  was  calculated  to  impress  the  jury  that  the  want  of 
'ordinary'  care  and  'proper'  care  was  equivalent  to  gross  or 
willful  negligence,  within  the  meaning  of  section  1693  of  the 
Revised  Statutes  of  1893." 

In  view  of  the  many  exceptions,  and  as  all  of  them  are 
directed  against  the  charge  of  the  judge,  we  will  embody  it 
in  this  opinion: 

"The  plaintiff  in  this  case  alleges  that  he  is  the  adminis- 
trator of  a  deceased  son,  and  alleges  that  son  was  killed  by 
the  negligence  of  the  railroad  company,  the  Southern  Rail- 
way Company,  and  he  claims  damages  for  it.  That  is  sub- 
stantially the  contention  of  the  plaintiff.  And  the  defendant 
railroad  company  denies  this  contention  substantially,  that  is, 
that  they  killed  him  from  negligence,  and  alleges  that  what- 
ever injury  resulted  to  him  resulted  from  bis  own  negligence. 
You  have  the  original  complaint  and  answer,  and  can  read  it 
all,  if  you  desire.  Now  the  plaintiff  brings  this  action  by  the 
authority  of  this  statute,  which  I  read  to  you.  When  you  hear 
the  word  'statute'  it  means  our  legislature  passed  it.  This 
statute  I  am  going  to  read  to  you.  This  is  the  Lord  Camp- 
bell's act  you  have  heard  about     [His  honor  reads  the  act.] 
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That  is  the  authority  for  bringing  this  action.  It  does  not 
mean  that  the  jnry  are  going  to  give  damages  anyhow,  because 
they  bring  action.  The  statute  gives  authority  to  bring  such 
an  action,  and  then,  of  course,  the  liability  of  the  person  sued 
depends  upon  the  facts  and  circumstances  of  the  case,  under 
the  law.  The  defendant  denies  that  they  were  guilty  of  any 
negligence,  and,  on  the  contrary,  allege  in  their  answer  that 
if  the  plaintiff's  intestate,  that  is,  the  person  who  was  alleged 
to  have  been  killed,  if  he  suffered  the  injury — if  he  was 
killed,— it  was  due  to  his  own  negligence.  Counsel  on  both 
sides  have  been  kind  enough  to  reduce  to  writing  most  of  the 
law  applicable  to  this  case.  They  have  put  it  in  close,  terse 
language,  and  in  better  language  than  I  can  give  yon.  There- 
fore, I  shall  not  have  much  to  say  to  you  outside  of  what  I 
may  say  in  connection  with  their  requests  to  charge.  I  may 
say,  however,  that  in  all  avocations  of  life  a  certain  degree  of 
care  devolves  upon  us;  that  it  makes  no  difference  what  you 
do,  we  have  to  exercise  a  certain  degree  of  care,  and  the  law 
reqnires  us  to  exercise  such  care  as  an  ordinarily  prudent  per- 
son would  exercise  in  doing  the  same  thing.  To  illustrate: 
If  I  was  going  to  shoe  a  kicking  mule,  I  would  be  more  care- 
ful when  I  got  to  his  hind  feet  than  I  was  with  his  fore  feet 
I  would  be  careful  with  his  fore  feet,  but  when  I  got  to  his 
hind  feet,  I  would  be  more  careful.  And  when  we  work  in 
conjunction  with  other  people,  whether  we  are  corporations 
or  individuals,  the  law  reqnires  care  of  everybody.  A  certain 
degree  of  care  devolves  upon  us,  and  the  legislature  has 
passed  some  statutes  requiring  especial  care  on  the  part  of 
the  railroad,  and  it  may  be  others;  but  as  a  railroad  company 
is  made  the  defendant  here,  I  mention  that  specially.  I  will 
read  the  statute  to  you  now,  in  this  case.  It  is  a  statute  in 
reference  to  blowing  the  whistle  and  ringing  the  belL  That 
is  a  statute  which  the  legislature  has  passed  requiring  certain 
things  to  be  done.  [His  honor  reads  statute.]  Now  there  is 
another  statute  which  I  will  read  to  you  in  that  connection. 
A  statute  means  that  the  legislature  has  passed  an  act,  and 
it  is  this:  [reading  section  1692,  Rev.  St  1893].  Those  are 
the  statutes  on  the  subject  The  first  I  read  gives  authority 
to  bring  the  action.  The  next  imposes  the  duty  on  the  rail- 
road company  in  reference  to  ringing  its  bell  or  blowing  its 
whistle.  It  is  not  required  to  do  both.  It  is  to  blow  the 
whistie  within  500  yards  of  any  public  road  or  traveled  place, 
or  ring  the  bell.  If  they  commence  ringing  the  bell  and  ring 
it  until  the  cars  cross,  it  is  sufficient.  And  our  supreme  court 
has  decided,  if  they  omit  to  do  that, — ring  the  bell  or  blow 
the  whistle,— it  is  negligence.  The  supreme  court  has  said 
that,  as  a  matter  of  law.  Now,  as  I  have  said,  gentlemen  of 
the  jury,  a  certain  degree  of  care  devolves  upon  us  all.  and  it 
does  not  follow,  because  a  railroad  company  is  negligent  on 
any  occasion  where  injury  is  done,  that  it  is  liable  for  the 
injury.     It  does  not  follow,  necessarily,  that  because  they  are 
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negligent  that  they  are  liable  for  the  injury,  because  the  party 
injured  may  be  guilty  of  negligence  which  becomes  the  direct 
and  proximate  cause  of  injury,  and  then  the  railroad  is  not 
liable.  Of  coarse,  where  they  neglect  to  ring  the  bell  or  blow 
the  whistle,  and  if  that  omission  contributes  to  the  injury, 
then  they  are  liable,  unless  the  party  injured  was  guilty,  not 
only  of  ordinary  negligence,  but  also  gross  negligence, — that 
he  didn't  observe  the  least  care.  That  is  the  provision  of  the 
legislature.  Now,  the  plaintiff  rests  upon  that;  bat,  as  I 
understand  his  complaint,  he  rests  upon  the  common-law  neg- 
ligence,— I  mean  negligence  under  our  common  law,  beside 
that  statute.  He  claims,  as  I  understand  the  complaint,  that 
they  were  negligent;  that  they  were  running  the  train  negli- 
gently, and  that  he  was  killed  by  that  negligence.'  The 
defendant  in  both  cases  claims  that  the  plaintiff  himself, — not 
the  plaintiff  in  this  case,  but  the  plaintiff's  intestate, — the 
person  who  was  injured,  that  he  was  the  cause  of  all  the 
trouble;  that  he  was  guilty  of  negligence,  and  that  that  was 
the  cause  of  it  all.  Well,  the  law  in  reference  to  contributory 
negligence  is  simple  enough,  it  seems  to  me.  The  great  ques- 
tion is,  where  both  parties  are  negligent  (and  there  can  be 
no  contributory  negligence  unless  both  are  negligent),  the 
question  is,  which  is  the  prime  cause  of  the  accident  (acci- 
dent is  not  the  proper  term), — which  is  the  proximate  cause 
of  the  injury  which  transpired.  When  we  speak  of  contribu- 
tory negligence,  that  implies,  in  the  case  of  Cooper  v.  Rail- 
road Co.  ([S.  C.  ]  39  S.  E.  543),  that  there  was  negligence  on 
the  part  of  both.  That  is  what  the  term  means,  as  that  case 
decided.  Now  the  question  is,  the  negligence  of  which  causes 
it?  Suppose  the  plaintiff's  intestate  was  negligent,  but  sup- 
pose that  the  railroad  was  negligent, — now  which  caused  the 
injury?  If  the  injury  was  done,  it  makes  no  difference  if  the 
defendant  here,  the  railroad  company, — it  makes  no  difference 
if  they  were  negligent, — if  the  plaintiff's  intestate,  who  was 
alleged  to  have  been  killed,  if  his  negligence  was  the  proxi- 
mate cause  of  his  death,  then,  although  the  railroad  company 
is  negligent,  it  is  not  liable.  And,  on  the  other  hand,  it  makes 
no  difference,  if  the  plaintiff's  intestate  was  negligent,  yet  if 
the  negligence  of  the  railroad  company  was  the  proximate  and 
prime  cause  of  the  injury  alleged,  then  the  railroad  com- 
pany is  liable.  Now,  that  is  the  whole  substance,  briefly,  of 
contributory  negligence.  There  can  be  no  contributory  negli- 
gence unless  there  is  negligence  on  both  sides,  and  the  mean- 
ing of  the  law  is  that  the  party  claiming  damages  contributed 
to  the  negligence  which  the  other  party  is  accused  of  being 
guilty  of.  And  then  the  great  question  arises  for  the  jury  to 
determine,  whose  negligence  caused  it?  That  is,  which  was 
the  proximate  or  prime  cause  of  it? 

"Now,  I  will  turn  my  attention  to  the  requests  to  charge. 
The  first  request  of  the  defendant  (I  take  them  in  the  order 
of  the  arguments).     The  first  question  is  this:    'There  is  no 
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rale  of  law  which  relieves  or  absolves  a  person  from  looking 
out  for  a  train  when  he  goes  to  cross  the  track,  though  no 
whistle  may  blow  or  bell  ring.  The  traveler  mast  use  ordi- 
nary care,  and  that  involves  the  use  of  all  his  senses.  And  it 
is  for  the  jury  to  determine  whether,  under  the  circumstances 
of  each  particular  case,  the  traveler  used  reasonable  care.' 
That  is  objected  to  on  the  part  of  the  plaintiff  as  charging  on 
the  facts.  I  don't  think  so,  and  I  so  charge  you,  but  I  will 
read  you  at  the  same  time  from  the  case  of  Zeigler  v.  Rail- 
road Co.,  which  I  think  is  the  same  thing.  ■  'There  is  no  rule 
absolving  a  person  from  looking  for  the  train.  He  is  bound 
to  use  ordinary  care,  and  that  involves  a  reasonable  use  of  all 
his  senses.  The  question  of  whether  reasonable  care  was  em- 
ployed by  the  plaintiff  to  prevent  injury  is  one  for  the  jury 
alone,  to  be  determined  according  to  the  facts  of  the  par- 
ticular case.'  Plaintiff's  counsel:  My  objection  was  that  it 
takes  away  from  the  plaintiff  the  right  to  recover  unless  there 
was  gross  negligence  on  the  part  of  the  deceased.  Defendant's 
counsel :  This  is  not  the  request  It  is  the  third  you  object 
to.  The  court,  continuing:  Second.  'One  crossing  a  railroad 
track  must  use  ordinary  care  to  ascertain  whether  a  train  is 
approaching.  He  must  use  his  faculties  in  proportion  to  the 
danger  impending,  and  should  look  and  listen  before  attempt- 
ing to  cross,  and  this  care  should  be  observed  more  especially 
by  persons  traveling  in  vehicles,  when  crossing  over  railroad 
tracks.'  Now  I  will  read  that  one  again.  'One  crossings 
railroad  track  most  use  ordinary  care  to  ascertain  whether  a 
train  is  approaching.'  I  charge  yon  that  part  of  it  I  charge 
you  that  clause  of  it  That  is  a  separate  and  distinct  prin- 
ciple. 'One  crossing  a  railroad  track  must  use  ordinary  care,' 
—that  is  such  care  as  a  prudent  person  wonld  use  under  the 
same  circumstances,— 'must  use  ordinary  care  to  ascertain 
whether  a  train  is  approaching. '  Now  I  am  going  to  read  the 
balance  of  it.  and  have  something  to  say.  'He  must  use  his 
faculties  in  proportion  to  the  danger  impending,  and  should 
look  and  listen  before  attempting  to  cross.'  And,  I  interline, 
'provided  you  find  that  an  ordinarily  prudent  man  under  the 
same  circumstances  would  do  that.'  And  then  I  read  on, 
'and  this  care  should  be  observed  more  especially  by  persons 
traveling  in  vehicles  when  crossing  over  railroad  tracks.* 
And,  I  add,  'provided  you  find  that  an  ordinarily  prudent  per- 
son would  do  the  same  thing  if  about  to  cross' ;  and  with  those 
qualifications  I  charge  that,  because  the  principle  of  law  is 
correct  Under  our  constitution  it  is  very  awkward  some- 
times to  charge  a  proposition  of  law  taken  from  general  text- 
books, because  the  law  is  different  in  our  state  from  many 
others,  and  it  is  difficult  to  charge  the  law  without  trenching 
on  the  province  of  the  jury. 

"Now  the  third  proposition:  'If  a  person  should  attempt  to 
cross  a  railroad  track  on  the  public  highway  in  his  wagon, 
driving  a  team  while  asleep,  and  while  in  that  condition,  and 
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traveling  under  those  circumstances,  is  ran  over  and  killed, 
he  would  be  guilty  of  such  contributory  negligence  as  would 
deprive  him  or  his  representatives  of  the  right  to  recover  any 
damages  from  the  railroad  company.'  Now  I  am  going  to 
qualify  that.  'If  a  person  should  attempt  to  cross  a  railroad 
track  on  a  public  highway  in  his  wagon,  driving  a  team  while 
asleep,  and  in  that  condition,  and  traveling  under  those 
circumstances,  is  run  over  and  killed,  '—now,  the  request  has 
it,  he  would  be  guilty  of  contributory  negligence.  I  am  not 
to  say  he  would  be  guilty  of  contributory  negligence;  then  I 
will  say  to  yon,  if  you  find  further  that  that  negligence  was 
the  proximate  cause  of  the  accident, — 1  don't  mean  accident, 
I  mean  the  injury  alleged, — then  he  would  be  deprived 
of  recovering  damages,  and  bis  representatives  would  be 
deprived  of  recovering  damages  from  the  railroad. 

"Now  this  is  the  fourth.  Now,  Col.  Duncan,  there  is  some 
word  left  out  here,  it  seems  to  me.  I  will  read  it,  and  you 
listen:  'When  the  railroad  company  fails  to  give  the  stat- 
utory signals,  this  will  not  excuse  the  traveler  from  using 
ordinary  care  at  a  highway  crossing,  which  directly  contrib- 
utes to  his  injury.'  Defendant's  counsel:  Those  last  words 
should  be  stricken  out, — 'which  directly  contributes  to  his 
injury.'  The  Court,  continuing:  That  means  the  ringing  of 
the  bell  and  blowing  of  the  whistle,  required  by  the  statute, 
the  one  or  the  other.  Both  are  not  required.  'When  the 
railroad  company  fails  to  give  the  statutory  signals,  this  will 
not  excuse  the  traveler  from  using  ordinary  care  at  a  highway 
crossing. '  I  charge  you  that.  A  man  is  not  to  fly  into  danger. 
He  most  use  ordinary  care,  whether  the  other  party  uses 
ordinary  care  and  proper  care;  and  if  there  is  any  special 
care  required  by  tbe  legislature  or  any  other  power  and 
authority,  every  one  must  use  an  ordinary  care  himself;  be 
must  use  a  proper  care  himself. 

"Fifth.  'The  traveler  is  rigidly  required  to  do  all  that  care 
and  prudence  would  dictate  to  avoid  injury,  and  the  greater 
the  danger,  the  greater  the  care  that  must  be  used  to  avoid 
injury.'  I  charge  you  that.  I  believe  that  is  all  of  the 
defendant's  requests. 

"The  plaintiff  requests  me  to  charge  you  as  follows: 
'Under  the  statute  of  this  state,  it  is  required  that  the  bell  of 
the  locomotive  engine  shall  be  rung,  or  the  whistle  sounded, 
by  the  engineer  or  fireman,  at  a  distance  of  at  least  500  yards 
from  the  place  where  the  railroad  crosses  any  public  highway, 
and  shall  be  kept  ringing  or  whistling  until  the  engine  has 
crossed  such  highway.  The  statute  requires  the  ringing  or 
whistling  to  be  continuous  over  tbe  prescribed  distance. 
Two,  three,  or  more  blows  of  the  whistle  before  reaching  the 
crossing  is  not  a  compliance,  nor  is  a  few  taps  of  the  bell  be- 
fore reaching  the  crossing,  but  the  ringing  or  whistling  must 
begin  500  yards  from  the  intersection  of  the  public  highway 
and  be  continued  until  the  engine  passes  over  the  crossing. ' 
2  R  R  R— 49 


770         Vol  2  R  R  R— Vol  25  Am  &  Ehg  R  Cas,  N  S 

Edward*  v.  Southern  Ry.  Co 

That  I  may  not  charge  on  the  facts  there — I  am  asked  to  say 
that  two  or  three  or  more  blows  wouldn't  be  sufficient — I  will 
say,  if  yon  were  to  find  that  two  or  three  or  more  blows  is  a 
continuous  blowing,  then  it  would  come  np  to  the  require- 
ment of  the  statute.  I  am  not  to  say  to  yon  what  would  be 
the  requirement  1  am  not  to  say  that  two  or  three  or  more 
blows  would  be  continuous  or  not.  That  is  a  matter  lor  yon 
to  find.  I  simply  say  that  the  ringing  most  be  continuous  ot 
the  blowing  continuous,  and  yon  most  find  from  the  facts 
whether  it  was  so  or  not. 

"  '(a)  If  the  bell  ii  not  rung  or  the  whistle  sounded  at  least 
500  yards  from  the  place  where  the  public  highway  crosses 
the  railroad,  and  is  not  kept  ringing  or  whistling  until  the 
engine  shall  have  passed  such  highway,  then  the  failure  to 
give  the  signals  in  this  prescribed  way  is  negligence  in  itself; 
and  if  a  person  is  injured  at  such  crossing,  and  it  appearing 
that  such  signals  were  not  given,  it  is  presumed  that  the 
injury  is  the  result  of  the  failure  to  give  the  statutory  signak ' 
The  Court:  Have  yon  got  authority  for  that  presumption? 
I  didn't  notice  that  'it  is  presumed. '  The  first  part  is  cor- 
rect,— that  that  is  negligence.  Now,  the  latter  part  says  that 
if  they  omitted  to  do  it  it  is  a  presumption  that  the  negligence 
caused  it.  Plaintiff's  counsel:  Yes,  sir;  I  refer  you  to 
Strother  v.  Railroad  Co.  (S.  C.)  25  S.  E.  272.  The  Court: 
Well,  I  charge  yon  that. 

"'(3)  If  the  prescribed  signals  were  not  given,  that  is,  if 
the  bell  was  not  rung  or  the  whistle  sounded  at  least  500  yards 
from  where  the  railroad  crosses  the  public  highway,  and  was 
not  kept  ringing  or  whistling  until  the  locomotive  passed  the 
crossing,  and  plaintiff's  son  was  injured  at  such  crossing,  then 
the  plaintiff  would  be  entitled  to  recover  damages,  unless  his 
son  was  guilty  of  gross  or  willful  negligence,  and  such  gross 
or  willful  negligence  contributed  to  the  injury,  as  a  direct  and 
pioximate  cause  thereof,  or  unless  his  son  was  guilty  of  a 
violation  of  the  law.'  I  expect  I  had  better  read  that  again. 
I  may  have  made  some  mistakes.  'If  the  prescribed  signals 
were  not  given,  that  is,  if  the  bell  was  not  rung  or  the  whistle 
sounded  at  least  500  yards  from  where  the  railroad  crosses 
the  public  highway,  and  was  not  kept  ringing  or  whistling 
until  the  locomotive  passed  the  crossing,  and  plaintiff's  son 
was  injured  at  such  crossing,  then  the  plaintiff  would  be 
entitled  to  recover  damages,  unless  his  son  was  guilty  of  gross 
or  willful  negligence,  and  such  gross  or  willful  .negligence 
contributed  to  the  injury,  as  a  direct  and  proximate  cause 
thereof,  or  nnless  his  son  was  guilty  of  a  violation  of  the 
law.'  I  charge  yon  that.  That  is  about  the  words  of  the 
statute.  ,  , 

"  '(4)  When  the  law  speaks  of  an  act  of  negligence  as  con- 
tributing to  the  injury,  it  means  as  a  direct  and  proximate 
cause  thereof,  without  which  the  injury  would  not  have 
occurred. '     I  charge  you  that 
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"  '(s)  Where  a  person  is  injured  or  killed  at  a  point  where 
the  railroad  crosses  a  public  highway,  and  the  statutory  signals 
are  not  given,  the  burden  is  on  the  defendant  company  to 
show  that  the  deceased  or  injured  person  knew  of  the 
approach  of  the  train  in  time  to  have  avoided  the  collision.' 
I  chaise  yon  that 

"  '(6)  Where  the  railroad  company  pleads  contributory  neg- 
ligence, the  harden  is  on  the  railroad  to  prove  it'  I  charge 
yon  that. 

"'  (7)  Although  the  statutory  signals  may  have  been  given 
at  the  alleged  public  crossing  where  plaintiff's  son  is  alleged 
to  have  been  killed,  but  if  the  jury  find  from  the  evidence  that 
the  defendant  operated  its  train  carelessly,  negligently,  and 
without  doe  reasonable  care,  and  plaintiff's  sod  was  injured 
or  killed  as  a  result  of  such  carelessness,  negligence,  or  want 
of  due  reasonable  care  in  operating  the  train,  then  the  plain- 
tiff would  be  entitled  to  damages,  unless  his  son  was  guilty  of 
contributory  negligence.'    I  charge  you  that 

"'(8)  The  jury  cannot  award  punitive  damages,  bnt  com*" 
pensatory  damages, — such  damages  as  the  jury  think  propor- 
tioned to  the  injury  sustained.  The  jury  is  not  limited  to 
pecuniary  loss,  but  may  take  into  consideration  the  comfort  a 
parent  would  derive  in  rearing  his  child.  The  plaintiff  need 
not  prove  damages  in  dollars  and  cents.'    I  charge  you  that. 

"Von  do  not  understand,  probably,  what  punitive  damages 
are.  There  are  two  kinds  of  damages,  generally.  One  is 
punitive  and  the  other  compensatory.  Pnnitive  means 
punishing;  compensatory  relates  to  paying  the  actual  dam- 
age. If  you  get  your  wagon  broken  up,  and  it  costs  $10,  it  is 
actual  damages;  if  you  get  that,  it  is  compensatory.  If  it 
was  done  in  a  very  willful  way, — the  destruction  of  the 
property  in  a  willful  reckless,  and  malicious  way, — you  might 
get  what  is  known  as  punitive  damages;  you  might  get  $50  or 
$100,  to  punish  the  man  and  teach  him  not  to  do  it  any 
more.  This  request  speaks  of  punitive  damages.  The  jury 
cannot  award  pnnitive  damages  but  compensatory  damages, 
— such  damages  as  the  jury  think  proportioned  to  the  injury 
sustained. 

"Now,  gentlemen,  I  will  turn  to  the  statute  and  read  again 
what  the  statute  says  about  that,— about  the  damages,— if  I 
can  find  it  I  read  it  a  while  ago,  but  you  may  have  forgotten 
it  It  says  this:  'In  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  result- 
ing from  such  death  to  the  parties  respectively  for  whose 
benefit  such  action  shall  be  brought,  and  the  amount  so 
recovered  shall  be  divided  among  the  before-mentioned  par- 
ties in  such  shares  as  they  would  have  been  entitled  to  if  the 
deceased  had  died  intestate  and  the  amount  recovered  had 
been  personal  assets  of  his  or  her  estate.'  The  point  is,  they 
cannot  recover  punitive  damages  in  this  case.     The  charge  is 


772         Vol  2  R  R  R— Vol  25  Am  &  Ekg  R  Cas,  N  S 
Edwarda  v.  Southern  Ry.  Co 

negligence  against  the  railroad  company.  That  is  a  question 
for  you  entirely.  If  yon  find  that  the  railroad  company  was 
negligent,  and  that  that  negligence  was  the  proximate  and 
prime  eanse  of  the  injury,  and  that  the  injury  wouldn't  have 
been  caused  bat  for  that,  the  railroad  would  be  liable.  If  yon 
find  that  the  intestate — the  party  injured — was  negligent,  and 
that  his  negligence  was  the  prime  and  proximate  cause  of  the 
injury,  audit  wouldn't  have  taken  place  bnt  for  his  negli- 
gence, yon  will  find  for  the  defendant  If  yon  find  for  the 
plaintiff,  say,  'We  find  for  the  plaintiff,' so  many  dollars,  writ- 
ing it  oat  in  foil,  and  sign  your  name  as  foreman.  If  yon  find 
the  plaintiff  is  not  entitled  to  recover,  then  the  form  of  jour 
verdict  will  be,  'We  find  for  the  defendant '  Yon  will  be 
governed  in  this  case  by  the  preponderance  of  the  evidence. 
In  the  criminal  court  a  great  deal  was  said  about  proving 
cases  beyond  a  reasonable  doubt  That  is  not  the  case  in 
this  court  This  is  the  court  of  common  pleas.  Yon  are  to 
weigh  the  testimony,  all  the  testimony,  weigh  it  in  the  scales, 
and  see  which  way  the  scales  go,  and  that  is  the  way  the 
verdict  goes. — the  preponderance ;  that  is  the  rule  which  is  to 
govern  you.  Hand  the  original  complaint  and  original 
answer  to  the  jury.  Gentlemen,  when  yon  write  your  verdict, 
you  see  this  paper  marked  'summons  for  relief';  torn  it 
over  and  write  it  on  the  back  of  that  Don't  write  it  on  the 
answer;  don't  write  it  on  the  one  marked  answer;  write  it  on 
the  back  of  the  one  marked  'summons  for  relief.'  " 

We  will  now  pass  upon  the  exceptions.  The  first,  second. 
third,  and  fourth  grounds  of  appeal  may  be  considered 
together,  as  they  relate  to  one  matter  in  its  different  phases. 
We  must  overrule  these  exceptions,  because  the  very  section 
of  the  Revised  Statute  (section  1692  of  the  year  1893) 
especially  recognizes  it  as  a  duty  of  a  traveler  on  a  highway 
which  crosses  a  railroad  that  such  traveler  shall  exercise  ordi- 
nary care,  "  *  *  *  unless  it  is  shown,  that  in  addition  to 
a  mere  want  of  ordinary  care.     *    *  It  is  natural  and 

proper  that  a  litigant  in  unfolding  his  case  shall  proceed 
step  by  step  in  his  requests  to  charge.  He  cannot  in  one 
broad  proposition  embody  all  the  phases  of  the  law  he  wishes 
to  be  comprehended  in  the  judge's  charge.  It  is  no  unusual 
tbing  in  this  state  for  attorneys  to  insert  in  their  requests 
to  charge  some  proposition  of  law  announced  by  the  supreme 
court  as  sound  in  principle  in  the  very  language  employed 
by  the  court  We  fail  to  see  that  there  was  a  charge  opon 
the  facts  by  the  circuit  judge  in  his  charge  on  this  request 
He  was  quite  careful  to  avoid  the  semblance  even  of  an 
interference  on  his  part  with  the  duty  wisely  confided  under 
our  constitution  to  the  jury.     These  exceptions  are  overruled 

5.  We  must  overrule  this  exception,  for  it  is  evident  on  read- 
ing the  charge  of  the  circuit  judge  that  he  considered  all  the 
elements  of  the  duty  of  an  intestate  who  lost  his  life  at  a  rail- 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         773 

Edwards  V.  Southern  Rj.  Co 

road  crossing  by  a  collision  between  himself  and  the  railroad 
train,  tinder  and  in  view  of  the  provisions  of  section  1692  of 
the  Revised  Statutes  of  1893.  "Ordinary  care"  on  the  part 
of  the  intestate,  was  one  of  the  duties  imposed  upon  him  by 
law  in  the  case  of  such  collision.  Heavy  duties  are  properly 
laid  upon  the  railways  in  such  collisions,  and  evidently  the 
legislature  looked  upon  the  matter  as  one,  not  only  proper  for 
the  railway,  but  also  upon  the  injured  person  as  well,  to 
exercise  certain  duties  therein  named. 

6.  We  think  the  circnit  judge  was  right  in  charging  the  jury 
as  he  is  complained  of  having  done  in  this  exception.  It  is 
the  duty  of  one  crossing  the  railwav  to  be  on  the  alert  to  avoid 
a  collision  with  a  railway  train  at  a  crossing  by  the  highway. 
He  has  the  right,  it  is  true,  to  travel  a  highway,  but  it  is  also 
true  that  railways  have  the  right  to  use  their  track  by  its 
trains.  If  the  railway  must  be  on  the  alert  at  such  crossings, 
so,  also,  must  travelers  be  on  the  lookout  This  exception  is 
overruled. 

7.  For  the  same  reasons  just  expressed,  we  must  overrule 
the  exception. 

8.  The  request  here  complained  of  was  properly  guarded  by 
the  circuit  judge  in  his  charge.  Hence  this  exception  is 
overruled. 

9.  We  see  no  error  in  the  charge  of  the  jndge.  He  Was 
again  explaining  the  language  used  by  the  legislature  in  sec- 
tion 1692,  of  the  Revised  Statutes  of  1893.  This  exception  is 
overruled. 

10.  We  see  no  merit  in  this  exception.  The  charge  of  the 
circuit  judge  is  unusually  clear  and  fall.  This  exception  is 
overruled 

11.  We  do  not  see  any  error  in  the  circuit  judge  declining 
to  charge  upon  the  facts.  He  had  no  right  to  do  so.  His 
general  charge  is,  as  before  remarked,  full  and  exhaustive. 
This  exception  is  overruled. 

12.  The  circuit  judge  was  endeavoring  to  bring  the  minds 
of  the  jury  to  the  full  responsibility  of  the  railway  company 
to  plaintiff's  intestate  on  the  occasion  of  their  collisions.  He 
wished  the  jury  to  see,  under  his  explanation  of  the  meaning 
of  the  terms  "proximate  cause,"  what  duty  the  railway  owed 
to  the  plaintiff's  intestate,  and  how  that  duty,  if  neglected  by 
the  railway,  would  affect  the  result.  The  exception  is  over- 
ruled. 

13.  We  see  no  error  as  in  this  exception  imputed  to  the 
circuit  judge.  What  the  judge  said  embodied  the  require- 
ments of  the,  law  as  to  persons  traveling  on  a  highway  across 
the  track  of  the  railway.  We  do  not  see  that  the  language 
employed  by  the  circuit  judge  in  this  connection  could  have 
misled  the  jury,  as  complained  of  by  the  plaintiff.  This  ex- 
ception is  overruled. 

In  conclusion,  we  will  say  that  one  of  the  reasons  we  have 
copied  the  charge  into  our  opinion  was  to  show  how  very 
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careful  the  circuit  judge  was  to  guard  the  jury  from  any  mis- 
takes as  to  what  the  law  was  governing  causes  like  the 
present.  The  charge  itself,  after  all,  is  the  best  answer  to 
any  challenge  of  its  conclusions. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


Whipple  v.  Michigan  Cent.  R.  Co. 

{Supreme  Court  of  Michigan,  May  S,  igoz.) 

[90  N.  W.  Rep.  287.] 

Injury  to  Passenger — Derailed  Train — Rail  Removed  by  Train  Wrnckar* 
In  an  action  by  a  passenger  on  a  derailed  train  for  injuries  received, 
witnesses  for  plaintiff  testified  that  they  counted  a  certain  number  of 
rotten  Uea  out  of  the  100  ties  on  the  roadway  in  the  vicinity,  and  othen 
that  some  rotten  ties  were  burning1  on  fires  kindled  Immediately  after  the 
accident.  Defendant's  evidence  was  overwhelming'  that  the  ties  in  sat 
were  sufficiently  good  to  make  a  first-class  track  and  hold  the  spikes,  and 
that  a  rail  had  been  intentionally  removed,  tools  adopted  for  that  purpose 
being  found  near  the  track.  These  tools  belonged  to  another  railroad 
company,  and  had  been  placed  in  the  tool  house  a  mile  or  so  distant,  and 
were  found  missing  the  next  morning.  The  house  had  apparently  been 
broken  into.  Two  suspicious  characters  were  seen  soon  after  the  acci- 
dent hastening  from  the  vicinity  :  held  error  to  refuse  to  direct  a  ver- 
dict for  defendant. 
Sam*— Same— Now  Trial. 

Even  if  not  error  to  submit  the  case  to  the  jury,  a  verdict  for  plaintiff 
was  so  palpably  against  the  evidence  that  a  new  trial  should  have  been 

Error  to  circuit  court,  Monroe  county;  Edward  D.  Kinne, 
Judge. 

Action  by  Sarah  A.  Whipple  against  the  Michigan  Central 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

C.  A.  Golden  and  Henry  Russel  (Ashley  Pond,  of  counsel), 
for  appellant 

E.  R.  Gilday  and  Willis  Baldwin,  for  appellee. 

HOOKER,  C.  J.  The  plaintiff  was  a  passenger  upon 
defendant's  railway  train,  and  was  injured  through  an  acci- 
dent to  the  train,  it  having  been  derailed.  The  theory  of  her 
counsel  is  that  the  train  left  the  track  by  reason  of  the 
spreading  of  the  rails.  The  defendant's  counsel  assert  that 
the  accident  was  caused  by  the  removal  of  a  rail  with  design 
to  throw  the  train  from  the  track.  The  cause  went  to  tine 
jury,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff,  and 
the  defendant  has  taken  a  writ  of  error.  The  principal  ques- 
tions are:  (i)  Should  the  court  have  directed  a  verdict  for 
the  defendant  ?  (2)  If  not,  should  he  have  granted  defendant's 
motion  for  a  new  trial?    There  is  no  testimony  in  this  record 

•See  notes  at  end  of  case. 
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tending  to  show  that  these  rails  spread,  beyond  the  fact  that 
the  train  was  derailed,  the  testimony  of  witnesses  who 
counted  the  number  of  ties  which  they  called  rotten,  to  the 
hundred  ties  upon  the  roadway,  in  the  vicinity,  and  of  others 
that  some  rotten  ties  were  burning  on  fires  kindled  imme- 
diately after  the  accident.  There  was  overwhelming  evidence 
that  the  ties  in  use  were  sufficiently  good  to  make  a  first-class 
track,  and  to  hold  the  spikes;  that  ties  do  not  become  unfit 
for  use  immediately  they  begin  to  rot;  and  that  in  all  rail- 
roads, after  they  have  been  constructed  for  a  few  years,  there 
must  be  a  percentage  of  ties  in  decaying  condition,  from  those 
slightly  affected  with  rot  to  those  which  are  about  to  reach 
the  stage  where  they  should  be,  and  are,  in  practice,  removed. 
There  was  strong  and  convincing  evidence  that  the  rail  had 
been  intentionally  removed  by  taking  out  the  bolts  and  lifting 
it  out  of,  and  over,  the  projecting  U  bolts,  which  remained 
standing  at  the  joint  of  the  rail;  that  the  outer  spikes  had 
been  driven  down  flush  with  the  ties,  by  the  flanges  of  the 
wheels,  as  they  passed  over  them,  immediately  after  leaving 
the  rails,  at  the  point  where  the  rail  was  removed;  that  the 
bolts  and  fish  plates  at  the  point  where  the  solid  track  ended 
were  uninjured,  the  threads  on  the  bolts  and  nuts,  which  lay 
near  by,  being  perfect.  It  was  shown  by  clear  and  undis- 
puted evidence  that  immediately  after  the  accident,  at  the 
point  where  it  occurred,  there  were  found  some  tools  adapted 
to  the  removal  of  nuts  and  bolts,  the  drawing  of  spikes,  and 
the  lifting  of  the  rails.  These  tools  belonged  to  another  rail- 
road company  near  by,  and  had  been  placed  in  its  tool  house, 
a  mile  or  so  distant,  a  few  hours  before  the  accident,  and  were 
found  missing  the  next  morning,  by  its  men  having  the  tool 
house  in  charge.  The  house  bad  apparently  been  broken 
open  during  the  night.  Two  auspicious  characters  were  seen, 
soon  after  the  accident,  hastening  from  the  vicinity  of  the 
accident,  toward  Toledo,  who  did  not  answer  when  accosted 
by  farmers  living  near  by.  There  was,  at  the  most,  a  bare 
scintilla,  if  there  was  anything  rising  to  the  dignity,  of  evi- 
dence, that  the  track  was  imperfect,  or  that  the  rails  spread 
at  that  point.  There  was  not  in  the  plaintiff's  proofs  enough 
of  substance  to  make  a  prima  facie  case,  when  standing  alone 
and  uncontradicted.  See  Conely  v.  McDonald,  40  Mich.  156; 
Wierengo  v.  Insurance  Co.,  98  Mich.  621,  57  N.  W.  833.  But 
if  it  should  be  held  that  it  was  not  error  to  submit  the  case  to 
the  jury,  their  verdict  was  so  palpably  unjust  and  at  variance 
with  the  great  preponderance  of  evidence  that  the  court 
should  not  have  denied  a  motion  for  new  trial. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

LONG.  J.,  did  not  sit  MOORE  and  GRANT,  JJ.,  concur 
with    HOOKER,   C.   J.   MONTGOMERY,   J.,   concurs    in 
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Note* 
■     OARBIBBS  OF  PAS8ENGH3RS— DUTIES  AS  TO  BOAD- 
BBD  AND  TRACK. 
Bv  Thbodok  Mkgaakdun. 

I.  In  General. 

II.  Roadbed. 

A.  Railroad  Companies. 

B.  Street  Railways. 

III.  Tracks  and  Appliances. 

A.  Railroad  Companies. 

1.  In  General. 

X  Rails,  Ties,  etc. 

3.  Switches. 

4.  Obstructions. 

a.  In  General. 

b.  Cattle  on  Track. 

c  Cars  on  Side  Tracks. 

d.  Structures  Alongside  the  Track. 

e.  Overhead  Structures. 

f .  Obstruction*  Caused  by  Third  Persons. 

B.  Street  Railways, 

1.  In  General. 

2.  Obstructions. 

a.  In  General. 

b.  Structures  Alongside  the  Track. 

c.  Adjustment  of  Parallel  Tracks. 

C.  Liability  of  Carrier  Using  Track  of  Another  Company. 

I.  IN  GENERAL. 

The  dnties  of  passenger  carriers  with  respect  to  the  road  or  way 
along1  which  the  vehiclea  are  run  muat  necessarily  depend  upon  the 
nature  of  the  means  of  conveyance  employed.  Carriers  by  stage  coach 
and  other  similar  carriers  who  do  not  provide  and  have  no  control  over 
the  roads  which  they  travel,  cannot  be  charged  with  a  strict  accounta- 
bility for  the  safety  of  the  roads ;  the  extent  of  their  duty  must  be  to 
exercise  care  to  select  the  safest  route  and  the  safest  part  of  the  road 
traveled,  and,  perhaps,  to  refrain  from  traveling  over  a  road  which  is 
obviously  unsafe.  But  carriers,  such  as  ordinary  steam  railroads  and 
street  railways,  whose  vehicles  are  run  on  a  fixed  track  specially  con- 
structed for  the  purpose  are  naturally  held  to  a  strict  accountability  for 
the  safety  of  the  track  provided.  These  carriers  may  be  divided  into 
two  classes :  those  who  do  and  those  who  do  not  own  or  control  the 
roadbed,  and,  generally  speaking,  their  duties  with  respect  to  the  safety 
of  the  roadbed  must  depend  upon  whether  they  do  or  do  not  own,  or 
possess  the  power  of  control  over,  the  roadbed. 

II.    ROADBED. 
A.  RAILROAD  COMPANIES. 

Ordinary  steam  railroads  generally  own  or  lease  the  roadbed,  and  are, 
therefore,  bound  to  exercise  care  to  see  that  it  is  properly  constructed 
and  maintained  in  a  safe  condition.  This  duty  necessarily  extendi  to 
every  part  of  the  roadbed,  including  embankments  and  fills,  culverts, 
bridges,  and  cuts.  The  embankments  should  be  so  constructed  as  to  with- 
stand the  force  of  all  floods  which,  in  the  exercise  of  the  high  degree 
of  care  with  which  passenger  carriers  are  charged,  can  reasonably  be  ex- 
pected to  occur  in  the  particular  locality.  Ely  v.  St.  Louis,  etc.,  R-  Co., 
77  Mo.  34,  16  Am.  A  Eng.  R.  Cas.  342  ;  Ellet  v.  St.  Louis,  etc,  R.  Co..  76 
Mo.  518, 12  Am.  A  Eng.  R.  Cas.  183 ;  Philadelphia,  etc.,  R.  Co.  v.  Ander- 
son, 94  Pa.  St.  351,  39  Am.  Rep.  787,  6  Am.  A  Eng.  R.  Cas.  407  ;  Interna- 
tional, etc,  R.  Co.  v.  Halloren,  53  Tex.  46,  3  Am.  A  Eng.  R.  Cas.  343. 
37  Am.  Rep.  744.  Similarly,  in  the  construction  of  culverts  a  railroad 
company  should  exercise  care  to  avoid  such  dangers  as  can  be  reasonably 
foreseen  or  ascertained  by  competent  and  skillful  engineers  as  likely  to 
result  from  rainfalls  and  freshets  incident  to  the  particular  section  of 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         777 

Note. 

the  country  in  which  they  are  constructed.  Libby  v.  Maine,  etc.,  R. 
Co.,  SS  Me.  34,  26  Atl.  943.  58  Am.  ft  Eng.  R.  Cas.  81,  20  L.  R.  A.  812  ; 
XUinois,  etc..  R.  Co.  P.  Kuhn  (Tenu.  1901),  64  S.  W.  202,  22  Am.  4  Eng. 
S.  Caa,,  N.  S.,  324.  A  railway  cut  is  of  course  as  much  a  part  of  the 
railroad  structure  as  is  the  fill,  and,  therefore,  the  company  must  exer- 
cise care  that  the  banks  of  a  cut  are  not  left  in  such  a  condition  that  a 
land  slide  will  be  caused  by  the  vibration  of  passing1  trains  or  other 
forces  which  the  carrier,  if  in  the  exercise  of  the  care  which  the  law 
enacts,  would  foresee.  Gleeaon  v.  Virginia,  etc.,  R.  Co.,  140  U.  S.  435, 
11  Sup.  Ct.  859.  35  L.  Ed.  458,  47  Am.  &  Eng.  R.  Cas.  513,  reversing  5 
Mackey  (D.  C.)  358.  Care  must  be  exercised  that  all  the  bridges  are 
properly  constructed  and  maintained  in  a  safe  condition. 

Indiana.— Louisville,  etc.,  R.  Co.  v.  Snyder,  117  Ind.  435,  20  N.  E.  284, 
37  Am,  ft  Eng.  R.  Cas.  137, 10  Am.  St.  Rep.  60 ;  Louisville,  etc.,  R.  Co. 
v.  Thompson,  107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357,  27  Am.  ft  Eng.  R. 
Cas.  88,  329,  57  Am.  Rep.  120 ;  Bedford,  etc.,  R.  Co.  v.  Rainbolt,  99  Ind. 
551,  21  Am.  ft  Eng.  R.  Caa.  466. 

Iowa.— Pershing  v.  Chicago,  etc,  R.  Co.,  71  Iowa  561,  32  N.  W.  488, 
34  Am.  ft  Eng.  R.  Cas.  405. 

Missouri.— Cobb  V.  St.  Louis,  etc.,  R.  Co.  (Mo.  1899),  50  S.  W.  894,  13 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  632. 

Texas.— San  Antonio,  etc.,  R.  Co.  v.  Lynch  (Tex.  Civ.  App.  1900),  55 
B.  W.  517. 

Virginia.-  -Baltimore,  etc.,  R.  Co.  v.  Noeil,  32  Gratt.  (Va.)  394. 
At  a  point  where  defendant's  road  crossed  a  creek,  excavations  had 
been  made  for  the  purpose  of  widening  the  creek.  As  a  result  the  run- 
ning of  trains  across  the  bridge  at  that  point  was  rendered  impossible 
and  had  been  stopped,  the  passengers  being  required  to  change  cars  at 
that  point  and  to  walk  across  the  bridge  tor  the  purpose  of  doing  so. 
Defendant  had  laid  a  line  of  planks  between  the  rails,  extending  from 
end  to  end  across  the  creek,  and  filling  the  place  between  the  rails.  But 
no  railing  had  been  provided  on  either  side,  and  no  lights  were  provided. 
A  verdict  for  plaintiff,  a  passenger  who  had  been  injured  while  attempt- 
ing to  cross  the  bridge  in  the  nighttime,  was  sustained.  Jamison  v. 
San  Jose,  etc.,  R.  Co.,  55  Cal.  593,  3  Am.  ft  Eng.  R.  Caa.  350. 

A  railroad  company  will  be  liable  to  a  passenger,  who  is  himself  in 
the  exercise  of  ordinary  care,  for  injuries  sustained  by  a  window  falling 
upon  his  hand  in  consequence  of  the  rough  and  uneven  condition  of  the 
road,  if  the  accident  resulted  from  the  negligence  of  the  company  in 
failing  to  keep  the  road  in  repair.  Gulf,  etc.,  R.  Co.  v.  Killebrew  (Tex. 
1892),  20  S.  W.  182. 

A  railroad  company  whose  negligence  with  respect  to  the  construction 
and  maintenance  of  its  roadbed  contributes  to  an  accident  cannot  escape 
liability  on  the  ground  that  the  negligence  of  a  third  person  was  also 'a 
contributing  cause.  It  has  been  held  that  if  a  railroad  company  waa 
chargeable  with  negligence  in  the  construction  of  a  culvert,  and  the 
faulty  construction  of  the  culvert  contributed  to  an  accident,  the  com- 
pany could  not  escape  reaponsibility  by  reason  of  the  fact  that  the 
breaking  of  a  dam  constructed  by  a  third  person  caused  or  contributed 
to  the  breaking  of  the  culvert.  "If  the  construction  of  the  culvert  was 
faulty,  and  it  would  not  have  broken  but  for  the  additional  contribution 
of  water  flowing  at  a  given  time  upon  it  from  the  breaking  of  the  dam, 
even  then  appellees  were  entitled  to  recover ;  for  they  would  certainly 
be  entitled  to  recover,  if  the  negligent  manner  in  which  the  culvert  was 
constructed  contributed  to  the  injury,  although  the  negligence  of  a 
third  person  may  have  contributed  to  the  same  result.  The  question 
was,  would  the  accident  have  occurred  but  for  the  negligent  construction 
Of  the  culvert."  Bonner  v.  Wingate,  78  Tex.  333,  14  S.  W.  790. 
B.  STREET  RAILWAYS. 

The  position  of  a  street  railway  company  which  lays  its  tracks  in  a 
Street  or  highway  over  which  it  has  no  control  is  somewhat  different 
from  that  of  an  ordinary  steam  railway  as  respects  the  duty  to  exercise 
care  to  provide  and  maintain  a  safe  roadbed.  The  steam  railway 
usually  has  full  control  over  its  right  of  way  and  roadbed  and,  therefore, 
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may  properly  be  held  to  tbe  same  responsibility  for  defects  in  its  rob- 
bed as  for  defecta  in  its  track  or  rolling  stock.  But  tbe  ordinary  street 
railway  usually  has  no  more  thau  a  Tight  to  lay  its  track  in  tbe  street 
or  highway  and  Is  without  the  power  to  make  alterations  and  repairs. 
While  it  may  be  negligence  for  a  street  railway  company  to  run  its  cars 
along  a  street  which  is  manifestly  defective  and  dangerous,  to  hold  it 
responsible  for  defects  in  the  roadbed  to  the  same  extent  aa  for  dtfecti 
in  its  track  and  vehicles  would  be  to  impose  duties  which  the  carrier  bat 
not  the  power  to  discharge.  In  a  case  decided  by  the  New  York  court 
of  appeals,  plaintiff,  a  passenger  on  one  of  defendant's  cars,  was  injured 
In  consequence  of  a  defect  in  a  bridge  over  a  canal  which  the  car  *ai 
crossing.  The  bridge  had  been  built  by,  and  waa  under  the  care  ud 
control  of,  the  state.  Defendant  had  a  bare  permission  from  the  state 
to  cross  tbe  bridge,  without  any  control  over  it  whatever,  and  had  no 
right  to  build  another  bridge  over  the  canal.  Under  the  circumstance* 
the  court  regarded  the  bridge  as  in  substance  and  effect  nothing  more 
than  a  continuation  of  the  street,  and  that,  in  crossing  the  bridge, 
defendant  did  not  make  it  an  appliance  of  its  own  to  the  extent  of 
becoming  responsible  for  latent  defects.  "  Where  a  steam  railroad  bu 
tbe  right  to  build  a  bridge,  and,  inatead  of  building,  leases  tbe  right  to 
cross  tbe  bridge  of  another,  the  reason  for  holding  that  such  bridge  it 
thereby  adopted  as  its  own  by  the  company  using  it  is  obvious.  It  it  1 
voluntary  matter  on  the  part  of  the  company  whether  to  build  its  own  or 
to  lease  the  bridge  of  another,  and  if  it  choose  tbe  latter  mode  of  crest- 
ing the  obstruction  it  is  but  another  way  of  obtaining  a  bridge  of  it» 
own,  and,  when  it  thus  contracts  for  its  use,  it  of  course  adopts  it  at  St 
own  structure.  Tbe  position  of  a  street  railroad  in  attempting  to  carry 
on  its  business  of  running  cars  through  the  public  streets  of  a  city  hu 
nothing  in  common  with  that  occupied  by  a  steam  railroad  under  the 
circumstances  mentioned ;  and  where  the  street  railroad  ia  confronted 
by  one  of  the  canals  of  the  state,  over  which  it  baa  no  right  to  build  a 
bridge,  but  which  it  is  necessary  to  cross  in  order  to  carry  out  tbe 
purpose  of  its  organisation,  tbe  company  may  cross  such  bridge  with 
the  permission  of  the  state  authorities,  without  thereby  making;  It 
a  part  of  its  appliance,  for  a  latent  defect  in  which  it  muat  be  held 
responsible  if  discoverable  in  the  process  of  manufacture.  The  contract 
to  carry  safelr  does  not,  and  ought  not  to,  extend  that  length."  Bir- 
mingham v.  Rochester,  etc.,  R.  Co.,  137  N.  Y.  13,32  N.  E.  995,  58  Am. 
A  Bug.  R.  Caa.  134, 18  L.  R.  A.  764,  reversing  63  Hun  (N.  Y.)  635, 1SN. 
Y.  Supp.  649,  59  Hun  (N.  Y.)  583,  37  N.  Y.  S.  R.  317, 14  N.  Y.  Supp.  13- 
If,  however,  the  roadbed  of  a  street  railway  ia  in  a  defective  condition 
through  the  negligence  of  the  company,  the  carrier  is,  of  course,  respon- 
sible. Smedley  v.  Hestonville,  etc.,  R.  Co.,  184  Pa.  St.  620, 39  AtL  544, 
9  Am.  A  Ens;.  R.  Gas.,  N.  S.,  649.  A  street  railway  company  has  ben 
held  liable  for  injuries  sustained  by  a  person  who  waa  about  to  board  » 
car,  in  consequence  of  slipping  on  a  ridge  of  snow  wbich  bad  bees 
thrown  up  by  the  company's  snow  plow  and  sweepers,  and  left  lying 
alongside  the  track  for  a  time  much  longer  than  was  reasonably  suffi- 
cient for  its  removal.  Dixon  v.  Brooklyn,  etc.,  R-  Co.,  100  N.  7.  170,  i 
N.  E.  65,  26  Am.  A  Bug.  R.  Cas.  203. 

III.  TRACKS  AND  APPLIANCES. 

A.  RAILROAD  COMPANIES. 

1.  In  General. 

Since  nothing  can  be  more  necessary  to  the  safe  carrying  of  passen- 
gers by  railroad  companies  than  that  the  track,  including  the  rails, 
ties,  switches,  and  all  the  subsiduary  appointments,  should  be  adequate 
for  tbe  purposes  for  which  they  are  intended,  and  that  tbe  track  thould 
be  kept  free  of  obstructions,  care  mnst  be  exercised  to  render  the  track 
safe  in  all  these  respects. 

2.  Rails,  Ties,  etc. 

Care  should  be   taken  to  provide   proper  rails   and    to  see  that  they 
remain  in  a  sound  condition. 
United  Stales.— Vickabnrg,  etc.,  R.  Co.  v.  Putnam,  118  II.  S.  5*5. 7 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 


Sup.  Ct.  1,  27  Am.  A  Eng.  R.  Cm.  291 ;  Anthony  v.  Louisville,  etc.,  R. 
Co.,  27  Fed.  724. 

Alabama.— Alabama,  etc,  R.  Co.  v.  HU1,  90  Ala.  71,  8  So.  90, 44  Am. 
A  Eur.  R.  Cas.  441,  9  L.  R.  A.  442. 

Arkansas.— Arkansas,  etc,  R.  Co.  f,  Carnuan,  £2  Ark.  517, 13  8.  W. 
280;  George  v.  St.  Louis,  etc,  R.  Co.,  34  Ark.  613,  1  Am.  A  Eng.  R. 
Cas.  294. 

Dakota—  Pattee  f .  Chicago,  etc.,  R.  Co.,  5  Dak.  267,  38  N.  W.  435,  34 
Am.  A  Ens'.  R-  Cas.  399. 

Florida.—  Florida,  etc.,  R.  Co.  v.  Webster,  25  Fla.  394,  5  So.  7H. 

Indiana.— Cleveland,  etc.,  R.  Co.  f.  Newell,  75  Ind.  542,  8  Am.  &  Hag. 
R.  Cas.  377  ;  Pittsburg,  etc.,  R.  Co.  v.  Williams,  74  Ind.  462,  3  Am.  A 
Bug.  R.  Caa.  457. 

New  Hampshire.— Tajlor  i>.  Grand  Trunk  R.  Co.,  48  N.  H.  304, 2  Am. 
Sep.  229. 

Pennsylvania.— McCafferty  v.  Pennsylvania R.  Co.  (Pa.  1899),  44  Atl, 
435, 16  Am.  A  Eng.  R.  Caa.,  N.  S.,122. 

Texas.—  Missouri,  etc,  R.  Co.  v.  Mitchell,  72  Tex.  171,  10  S.  W.  411 ; 
Missouri,  etc,  R.  Co.   v.  Johnson,  72  Tex.  95,  10  S.   W.  325,  37  Am.  A 
Bug.  R.  Cas.  128;  Texas,  etc,  R;  Co.  v.  Hardin,  62  Tex.  367,  21  Am.  A 
Eng.  R.  Caa.  460. 
The  cnaas-ties  should  be  sound. 

United  States.— Newman  v.  Alabama,  etc,  R.  Co.,  38  Fed.  Rep.  819. 

Alabama.— Alabama,  etc.,  R.  Co.  v.  Hill,  90  Ala.  71,  8  So.  90,  44  Am, 
A  Eng.  R.  Cas.  441, 9  L.  R.  A.  442. 

lUinois.— Chicago,  etc,  R.  Co.  v.  Lewis,  145111.  67,  33  N.  E.  960,  58 
Am.  A  Eng.  R.  Caa.  126. 

Kentucky.— Ohio  Valley  R.  Co.  v.  Watson,  93  Ky.  654, 14  Ky.  L.  Rep. 
611,  21  S.  W.  244,  58  Am.  A  Eng.  R.  Caa.  418,  40  Am.  St.  Rep.  211, 19  L. 
R.  A.  310. 

Louisiana.— McFce  V.  Vicksburg,  etc.,  R.  Co., 42  La.  Ann.  790,  7  So. 
720;  Rutherford  v.  Shreveport,  etc,  R.  Co.,  41  La.  Ann.  793,  6  So.  644, 
41  Am.  A  Eng.  R.  Cas.  129. 

Missouri.— Furnish  v.  Missouri,  etc.,  R.  Co.,  102  Mo.  438,  13  8.  W. 
1044,  22  Am.  St.  Rep.  781. 

Pennsylvania.— O'Donnell  v.  Alleghany,  etc,  R.  Co.,  59  Pa.  St.  239, 
98  Am.  Dec.  336. 

Texas.— Gulf ,  etc,  R.  Co.  v.  Smith,  74  Tex.  276,  11  S.  W.  1104 ;  Mis- 
souri, etc,  R.  Co.  v.  Johnson,  72  Tex.  95,  10  S.  W.  325,  37  Am.  A  Eng. 
R.  Cm.  128 ;  Texas,  etc,  R.  Co.  v.  Hardin,  62  Tex.  367,  21  Am.  A  Eng. 
R.  Cas.  460. 

And  they  should  be  properly  ballasted.  Southern  Kansas  R.  Co.  v. 
Walsh,  45  Kan.  653,  26  Pac.  45,  47  Am.  A  Eng.  R.  Cas.  493  ;  Ediund  v. 
St.  Paul,  etc,  R.  Co.  (Minn.  1899),  81  N.  W.  214.  The  rails  should  be 
securely  fastened  to  the  ties.  Pattee  v.  Chicago,  etc.,  R.  Co.,  5  Dak. 
267,  38  N.  W.  435,  34  Am.  A  Eng.  R.  Cas.  399 ;  Chicago,  etc,  R. 
Co.  v.  Lewis,  145  111.  67,  33  N.  E.  960,  58  Am.  A  Eng.  R.  Caa.  126; 
Louisville,  etc.,  R.  Co.  v.  Jones.  108  Ind.  551,  9 N.  E.  476,28  Am.  A  Eng. 
R.  Caa.  170.  The  fact  that  cross-ties  are  in  such  a  rotten  condition  that 
tbey  will  not  hold  the  spikes  by  which  the  rails  are  fastened  down  war- 
rants the  conclusion,  It  has  been  held,  that  the  railroad  was  negligent. 
Louisville,  etc.,  R.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343,  58  Am.  A 
Eng.  R.  Cas.  304.  , 

8.  Switches. 

Care  must  of  course  be  exercised  to  construct  proper  switches  and 
to  maintain  them  in  a  safe  condition.  Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  155  Ind.  74,  56  N.  E.  434 ;  Grant  v.  Raleigh,  etc.,  R.  Co.,  108  N. 
Car.  462, 13  S,  E-  209  ;  Houston,  etc.,  R.  Co.  z>.  Summers  (Tex.  1899),  51 
8.  W.  324,  affirming  (Tex.  Civ.  App.  18991,  49  S.W.  1106. 

And  care  should  be  exercised  that  the  switches  are  put  in  the  proper 
position  and  not  misplaced  so  as  to  threaten  the  aafety  of  passengers 
by  derailments  or  collisions.  Caswell  v.  Boston,  etc.,  R.  Co.,  98  Mass. 
194,  93  Am.  Dec.  151 ;  McElroy  v.  Nashua,  etc.,  R.  Corp.,  4  Cush.  (Mass.) 
400,  50  Am.  Dec  794;  Patterson  V  Wabaah,  etc.,  R.  Co.,  54  Mich.  91, 
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19  N.  W.  761, 18  Am.  &  Eng.  R.  Cam.  130 ;  Inter  national,  etc,  R.  Co.  v. 
Bibolet  (Tex.  Civ.  App.  1900),  57  S.  W.  974.  A  railroad  company  hat 
been  held  responsible  for  injuries  to  a  passenger  in  consequence  of  the 
misplacement  of  a  switch  connecting  the  road  with  that  of  another 
company,  although  the  switch  had  been  constructed  by  the  latter  corn- 
pan  j,  which  also  employed  and  paid  the  switchman  who  attended  the 
•witch  and  whose  negligence  was  the  cause  of  the  misplacement. 
McElroy  v.  Nashua,  etc.,  R.  Corp.,  4  Cnsh.  (Mass.)  400,  SO  Am.  Dec  794. 
The  conditions  of  the  traffic  may  be  such  that  the  jury  may  be  justified 
in  finding  that  it  is  negligence  to  fail  to  provide  a  switch  tender  at  a 
particular  switch.  Baltimore,  etc.,  R.  Co.  v.  Worthington,  21  Md.  275, 
83  Am.  Dec.  578-  And  since  the  introduction  and  general  adoption  of 
indicators  at  railway  switches,  a  railroad  company,  in  most  cases,  i> 
properly  chargeable  with  negligence  if  it  fails  to  equip  a  switch  with 
a  proper  indicator,  which  can  be  seen  by  the  trainmen  in  time  to  pro- 
vide against  the  consequences  of  the  switch  being  ont  of  place.  Balti- 
more, etc,  R.  Co.  v.  Worthington,  21Md.  275,  83  Am.  Dec  578. 

The  fact  that  the  displacement  of  a  switch  was  because  it  had  been 
tampered  with  by  a  stranger  does  not  of  itself,  exonerate  the  carrier 
from  responsibility ;  the  question  remains  whether  the  company  had 
done  everything  to  prevent  the  act  which  the  high  degree  of  cart 
imposed  upon  passenger  carriers  demands.  New  York,  etc,  R.  Co.  t. 
Daugherty,  11  W.  N.  Cas.  (Pa.)  437,  6  Am.  &  Eng.  R.  Cas.  139. 
4,  Obstructions. 

a.  In  General. 

•  Care  must  be  exercised  to  guard  against  the  track  itself  becoming 
obstructed  by  objects  which  may  cause  collisions  and  derailments,  and 
against  structures  and  objects  alongside  or  above  the  tracks  which  may 
obstruct  the  safe  passage  of  trains  or  otherwise  endanger  the  life  and 
limb  of  passengers  thereon. 

b.  Cattle  on  Track. 

A  railroad  company  must  exercise  care  to  prevent  accidents  in  con- 
sequence  of  the  intrusion  of  cattle  on  the  track.  The  due  performance 
of  this  duty  may,  in  particular  cases,  require  the  carrier  to  fence  the  back, 
to  provide  cattle  guards,  to  station  watchmen,  to  remove  timber  and 
bushes  along  the  track  on  the  land  of  the  company,  or  to  moderate  tbe 
speed  of  trains,  at  points  where  cattle  are  likely  to  intrude.  In  tbe 
absence  of  legislative  enactments  defining  the  duties  of  railroad*  in 
this  respect,  the  means  by  which  straying  cattle  are  to  be  excluded  i» 
for  the  determination  of  the  carrier,  subject  to  responsibility  for 
negligence  in  case  of  a  failure  to  adopt  those  means  which  the  exercise 
of  the  high  degree  of  care  demanded  of"  passenger  carriers  will  suggest. 

Arkansas— i'orayce  !>.  Jackson,  56  Ark.  594,  20S.  W.  528,  597. 

Kentucky.— Louisville,  etc.,  R.  Co.  v.  Ritter,  85  Ky.  368,  2  Ky.  L>  Sep. 
385,  3  8.  W".  591,  28  Am.  &  Eng.  R.  Cas.  167. 

New  York.— Brown  v.  New  York,  etc,  R.  Co.,  34  N.  Y.  404. 

Pennsylvania. — Lackawanna,  etc.,  R.  Co.  v.  Chenewith,  52  Pa.  St. 
382,  91  Am.  Dec  168;  Sullivan  v.  Philadelphia,  etc,  R.  Co.,  30  Pa.  St. 
234,  72  Am.  Dec.  698. 

7>.r<w.-Gulf,  etc,  R.  Co.  v.  Wilson,  79  Tex.  571,  15  S.  W.  280,23  A*. 
St.  Rep.  345,  11 L.  R.  A.  486 ;  Eames  v.  Texas,  etc,  R.  Co.,  63  Tex-  660, 
22  Am.  &  Eng.  R.  Cas.  540.  r 

It  has  been  held  that  if  an  animal  on  the  track  is  struck  bvonetrainand 
crippled  and  left  in  a  disabled  condition  on  the  track  or  so  near  the 
track  aa  to  be  struck  by  another  train,  there  is  undoubtedly  negligence 
for  the  consequences  of  which  the  company  must  answer,  Mexican, 
etc.,  R.  Co.  v.  Lauricella,  87  Tex.  277,  28  S.  W.  277,  47  Am.  St  Rep.  103. 

The  duty  to  fence  tracks,  imposed  upon  railroad  companies  by  stat- 
ute, is  intended,  not  only  to  protect  the  lives  of  animals,  but  also  to 
protect  servants  and  passengers  upon  the  trains.  Donnegan  v.  Erbardt, 
119  N.  Y.  468, 23  N.  E.  1051,  42  Am.  ft  Eng.  K.  Cas.  580.  And  when  tbe 
duty  to  fence  its  track  and  to  construct  cattle  guards  is  imposed  upon  a 
railroad  company  by  statute,  it  is  responsible  for  accidents  to  passengers 
which  result  from  a  failure  properly  to  discbarge  the  duty.    Atchison, 
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etc.,  R.  Co.  v.  Elder,  149  111.  173,  36  N.  E.  £65,  affirming  50  111.  App.  276 ; 
Louisville,  etc.,  R.  Co.  v.  Hendricks,  1ZS  lad.  462,  28  N.  E.  58.  A  rail- 
road company  was,  by  statute,  required  to  fence  its  tracks  at  all  places, 
except  public  crossings  and  within  the  limits  of  cities  and  incorporated 
towns  and  villages  laid  off  into  towns  and  blocks,  and  to  erect  and  main- 
tain sufficient  cattle  guards  at  all  crossings.  At  the  point  where  the 
road  crossed  the  limits  of  a  village  the  cattle  guards  were  insufficient  to 
prevent  cattle  from  passing  out  along  the  track,  and  from  that  point  to 
the  place  where  the  train  on  which  plaintiff  was  a  passenger  collided 
with  cattle  the  track  was  not  fenced.  It  was  held  that  defendant  was 
liable  notwithstanding  the  fact  that  the  cattle  first  entered  upon  the 
track  at  a  point  within  the  village  and  where  defendant  was  not  bound 
to  fence  its  track.  Atchison,  etc.,  K.  Co.  v.  Elder,  149  111.  173,  36  N.  E. 
565,  affirming  50  111.  App.  276. 

c.  Cart  on  Side  Tracks. 

The  duty  of  a  railroad  carrying  passengers  to  keep  its  tracks  free  of 
obstructions  requires  it  to  be  careful  not  to  leave  cars  on  a  side  track  so 
close  to  the  main  track  a*  to  cause  collisions  with  passing  trains.  Far- 
low  v.  Kelly,  108  U.  S.  288,  2  Sup.  Ct.  555,  27  h.  Ed.  726,  11  Am.  ft  Eng. 
R.  Cas.  104.  But  it  is  not  negligence  to  leave  idle  cars  standing  on  a 
side  track  so  near  to  the  main  track  that  a  train,  which  runs  upon  the 
side  track  in  consequence  of  the  misplacement  of  a  switch,  cannot  be 
stopped  in  time  to  avoid  a  collision.  Grant  v.  Raleigh,  etc.,  R.  Co.,  108 
N.  Car.  462, 13  S.  E.  209. 

Care  should  also  be  taken  that  cars  which  are  left  upon  a  side  track  at 
a  safe  distance  from  the  main  track  are  secure  in  their  place  so  that 
they  will  not  come  upon  the  main  track  and  obstruct  the  passage  of 
trains.  Union  Pac.  R.  Co.  v.  Harris,  158  U.  S.  326, 15  Sup.  Ct.  843,  39 
L.  Ed.  1003.  Thus  it  is  the  duty  to  so  secure  cars  left  standing  on  a 
side  track  that  no  wind  reasonably  to  be  anticipated  will  move  them 
upon  the  main  track.  Webster  v.  Rome,  etc.,  R.  Co.,  115  N.  Y.  112,  21 
N.  E.  725.  Whatever  is  necessary  to  keep  such  cars  securely  in  place 
should  be  done.  If  the  setting  of  the  brakes  is  not  sufficient,  it  may 
become  necessary  to  block  the  wheels.  Union  Pac.  K.  Co.  V.  Harris, 
158  U.  S.  326, 15  Sup.  Ct.  843,  39  L.  Ed.  1003. 

d.  Structures  Alongside  the  Track. 

A  railroad  company  has  been  held  to  have  been  negligent  in  having 
coal  bins  located  so  close  to  the  track  that  a  passenger,  rightfully  on 
the  running  board  of  an  open  car  forming  part  of  an  excursion  train, 
was  struck  by  the  bins  and  injured.  Dickinson  v.  Port  Huron,  etc.,  R. 
Co.,  53  Mich.  43, 18  N.  W.  553,  21  Am.  ft  Eng.  R.  Cas.  456. 

e.  Overhead  Structures. 

As  to  passengers  who  have  a  right  to  be  on  top  of  trains,  for  example, 
cattle-men  riding  on  freight  trains  in  charge  of  cattle,  the  carrier  is 
under  an  obligation  to  so  construct  bridges,  snow-sheds,  or  other  struc- 
tures overhanging  the  track,  that  they  will  not  endanger  the  life  and 
limb  of  the  passengers  who  are  rightfully  on  top  of  the  cars,  or  to  give 
such  passengers  warning,  by  means  of  whip  lashes  or  otherwise,  of  the 
dangerous  proximity  of  the  overhead  structure.  Chicago,  etc.,  R.  Co. 
v.  Carpenter,  56  Fed.  451, 5  C.  C.  A.  551 ;  Nelson  v.  Southern,  etc.,  ft. 
Co.  (Utah  1896), 55  Pac.  364, 14  Am.  ft  Eng.  R.  Cas.,N.  S.,374;  Saunders 
v.  Southern,  etc.,  R.  Co.,  13  Utah  275.  44  Pac.  932.  Plaintiff,  a  cattle- 
man, was  injured  while  on  top  of  a  train  by  being  struck  by  a  water- 
pipe,  attached  to  a  water  tank  and  which,  instead  of  being  left  in  its 
proper  position,  overhung  the  top  of  the  cars*  A  judgment  for  plaintiff 
was  sustained.  Missouri,  etc.,  R.  Co.  v.  Callahan  (Tex.),  12  S.  W.  833, 
41  Am.  ft  Eng.  R.  Caa.  85.  But  It  has  been*  held  that  if  the  top  of  a 
caboose  is  not  intended  for  the  accommodation  of  passengers,  and  it  is 
against  the  rules  of  the  company  for  passengers  to  ride  on  top  of  the 
cabooae,  a  passenger  who  is  injured  while  doing  so,  in  consequence  of 
being  struck  by  an  overhanging  water  spout,  has  no  action  against  the 
carrier.  St.  Louie,  etc.,  R.  Co.  v.  Rice,  9  Tex.  Civ.  App.  509,  29  8. 
W.  525. 
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f.  Obstruction*  Caused  by  Third  Persona. 

The  responsibility  of  railroad  companies  for  accidents  caused  by 
obstructions  placed  upon  the  track  by  strangers  must  depend  upon 
whether  the  company  should  not  have  anticipated  the  act  or  discovered 
and  removed  the  obstructions.  Thus,  while  a  railroad  company  b  bound 
to  nse  s^eat  care  to  keep  its  track  clear,  it  is  not  responsible  for  the 
unlawful  act  of  some  third  person  in  placing-  obstructions  thereon 
without  its  knowledge  or  consent,  unless  the  circumstances  ate  sack 
that  the  act  might  reasonably  have  been  anticipated.  Harris  V.  Union 
Pac.  R.  Co.,  13  Fed.  591.  If  by  the  exercise  of  the  high  degree  of  ore 
exacted  of  passenger  carriers,  the  company  can  reasonably  anticipate, 
and  make  due  provision  to  prevent,  the  act,  it  must  answer  for  tbe 
consequences  of  its  failure  to  do  so.  Thus,  the  mere  fact  that  can  which 
bave  been  placed  on  a  side  track  inclining  towards  tbe  main  track  and 
securely  fastened  by  brakes  or  blocks,  have  been  set  in  motion  by  the 
act  of  a  stranger  is  not  alone  sufficient  to  relieve  the  carrier  from 
responsibility.  Smith  V.  New  York,  etc.,  R.  Co.,  46  N.J.  L.  7,  IK  Am. 
ft  Eng.  R.  Cms.  399. 

Since  the  duty  which  carriers  owe  passengers  with  respect  to  be 
roadbed  and  track  is  a  positive  duty  imposed  by  law,  the  assignment  of 
which  cannot  relieve  the  carrier  from  liability  for  a  negligent  per. 
formance,  tbe  rale  which  exempts  a  principal  from  liability  far  the 
negligence  of  an  independent  contractor  and  his  servants  does  no) 
apply  ;  the  carrier  must'  respond  in  damages  for  injuries  to  passengeri 
resulting  from  the  obstruction  of  the  track  by  an  independent  eon- 
tractor  or  his  servants  if  the  exercise  of  the  high  degree  of  can  which 
tbe  law  imposes  upon  carriers  would  have  prevented  the  placing  of 
obstructions  on  tbe  track  or  resulted  In  their  discovery  and  timely 
removal.  Virginia,  etc.,  R.  Co.  v.  Sanger,  15  Gratt.  (Vs.)  230 ;  Cameo 
v.  West  Virginia,  etc,  R.  Co.,  39  W.  Va.  86,  19  S.  E.  571 ;  Cameo  »■ 
West  Virginia,  etc.,  R.  Co.,  35  W.  Va.  389,  14  S.  E- 12,  52  Am.  ft  Ear.  K. 
Cas.  393. 

A  railroad  company  which  permits  third  persons  to  place  loaded  can 
on  a  spur  track  is  liable  for  the  negligence  of  their  servants  in  so  plac- 
ing the  cars  as  to  obstruct  tbe  main  track.  Georgia,  etc,  R.  Co.  r. 
Underwood,  90  Ala.  49, 8  So.  116,  44  Am.  ft  Eng.  R.  Cas.  367,  24  Am.  St 
Rep.  756. 
B.  STREET  RAILWAYS. 

1.  In  General. 

The  duty  to  exercise  care  to  provide  and  maintain  a  safe  track  ii,  of 
course,  imposed  upon  street  railway  companies  to  the  same  extent  ss 
upon  ordinary  steam  railways  (Macon,  etc.,  R.  Co.  v.  Barnes  [G*. 
1901],  38  S.  E.  756  ;  Edlund  v.  St.  Paul,  etc.,  R.  Co.  [Minn.  1899],  81 M. 
W.  214 ;  Smedley  v.  Hestonville,  etc.,  R.  Co.,  184  Pa.  St.  620,  39  Atl.  544), 
and  they  are  not  relieved  of  the  duty  by  reason  of  tbe  fact  that  the  back 
is  located  by  authority  of  a  municipality.  Baltimore,  etc.  Turnpike 
Road  v.  Leonhardt,  66  Md.  70,  5  Atl.  346,  27  Am.  ft  Eng.  R.  Cas.  194. 
A  street  railway  company  is  no  doubt  guilty  of  negligence  when  it  nun 
its  cars  over  a  track  which  is  in  such  a  torn-up  and  defective  condition 
on  account  of  the  making  of  repairs,  that  even  by  tbe  exercise  of  tbe 
increased  vigilance  and  care  which  is  practicable,  the  safety  of  passen- 
gers is  not  well  assured.  Citizens',  etc,  R.  Co.  v.  Twiname,  111  lad. 
587, 13  N.  E.  55,  30  Am.  ft  Eng.  K.  Cas.  616.  But  in  a  case  based  npon 
an  accident  reanl  ting  from  the  frightening  of  the  horses  drawing*  street 
car  by  heaps  of  dirt  piled  near  the  track  at  a  point  where  repairs  were 
being  made  it  was  said  that  tbe  mere  fact  of  piling  dirt  or  clay  on  or 
near  the  track  was  not  negligence.  Noble  v.  St.  Joseph,  etc,  R.  Co.,  98 
Mich.  249,  57  N.  W.  126. 

2.  Obstructions, 
a.  In  General. 

A  street  railway  company,  like  ordinary  steam  railroads,  mwt,  of 
course,    exercise  care  that  the   track  is  not    rendered  unsafe  by  tbe 

S-esence  of  obstructions  thereon.     Dusenbury  v.  North  Hudson  Countr 
.   Co.    IN.    J.    1901),  48   Atl.   520.     A  street    railway  company  mast 
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be  beld  responsible  for  an  accident  resulting  from  the  presence  of 
a  plank  on  the  track,  if  it  has  been  guilty  of  negligence  in  causing  or 
permitting  the  plank  to  be  placed  in  a  dangerous  position  near  the 
track  or  in  falling  properly  to  inspect  the  track,  or  If  the  motorman 
or  person  in  charge  of  the  car  fails  to  maintain  a  proper  lookout. 
Cogswell  V.  West  Street,  etc.,  R.  Co.,  5  Wash.  46,  31  Pac  411,  52  Am. 
4  Eng.  R.  Cas.  500. 
b.  Structures  Alongside  the  Track. 

The  track  of  a  street  railway  should  be  laid  at  a  sufficient  distance 
from  sdjacsnt  structures  that  the  life  and  limb  of  passengers  on  the 
cars  are  not  endangered,  and  the  company  which  is  negligent  in  this 
respect  and  fails  to  instruct  passengers,  or  otherwise  guard  them  against 
the  dangers  incident  to  the  negligent  construction,  must  answer  for 
the  consequences  to  passengers  who  are  themselvea  In  the  exercise  of 
due  care.  New  Orleans,  etc.,  R.  Co.  v.  Schneider,  8  C.  C.  A.  571,  60 
Fed.  210 ;  West  Chicago,  etc,  K.  Co.  v.  Marks,  182  111.  15,  £5  N.  E. 
67,  affirming  82  111.  App.  185.  Thus  a  street  railway  company  has  been 
beld  liable  to  a  passenger  who  was  struck  by  a  derrick  standing  close  to 
the  track.  Seymour  v.  Citizens'  S.  Co.,  114  Mo.  266,  21  S.  W.  739,  58 
Am.  4  Bug.  R.  Cas.  395.  A  carrier  has  been  held  liable  to  a  passenger 
on  a  street  car  for  injuries  received  while  the  car  was  crossing  a  bridge, 
in  consequence  of  the  elbow  of  the  passenger  coming  in  contact  with 
a  portion  of  the  bridge  ae  he  was  walking  towards  the  rear  end  of  the 
car,  which  was  of  the  kind  called  a  double-decker,  for  the  purpose  of 
descending  to  the  lower  platform  so  as  to  be  in  a  position  to  alight 
from  the  car  shortly  after  it  should  pass  the  bridge.  Baltimore,  etc., 
Turnpike  Road  v.  Leonhardt,  66  Md.  70,  5  Atl.  346,  27  Am.  4  Eng.  R. 
Cas.  194.  Where  a  street  railway  track  is  laid  so  near  telegraph  poles 
or  other  structures  that  passengers  while  getting  on  and  off  or  riding 
on  the  cars  are  in  danger  of  being  injured  by  contact  with  the  obstruc- 
tion, the  question  of  the  carrier's  negligence  is  properly  left  to  the  jury. 
North  Chicago,  etc.,  R.  Co.  v.  Williams,  140  111.  275,  29  N.  E.  672,  .S3 
Am.  4  Eng.  R.  Cas.  522,  affirming  40  111.  App.  590.  A  passenger  on  a 
street  car,  while  riding  on  the  footboard  of  the  car,  without  objection 
on  the  part  of  the  conductor,  was  struck  by  a  trolley  pole.  The 
distance  between  the  inside  of  the  pole  and  the  outer  edge  of  the  foot- 
board was  ten  and  one-half  inches.  Plaintiff  did  not  know  of  the  loca- 
tion of  the  pole,  and  was  not  warned  of  any  danger  in  riding  on  the 
footboard.  The  trial  court  directed  a  verdict  for  defendant,  but  plain- 
tiff's petition  for  a  new  trial  was  granted  on  the  ground  that  the  ques- 
tion of  defendant's  negligence  should  have  been  submitted  to  the  jury. 
Elliott  v.  Newport,  etc.,  R.  Co.,  18  R.  I.  707,  28  Atl.  338,  31  Atl.  694,  23 
L.  R.  A.  208. 
c  Adjustment  of  Parallel  Tracks. 

A  street  railway  with  double  tracks  should  construct  the  track  at  such 
a  distance  apart  that  the  safety  of  passengers  on  cars  running  on  one 
of  the  tracks  will  not  be  jeopardised  by  the  running  of  cars  on  the  other 
track.  Summers  v.  Crescent  City  R.  Co.,  34  La.  Ann.  139,  44  Am.  Rep. 
419.  .Id  a  case  in  which  it  appeared  that  the  defendant  street  railway 
company's  tracks  were  separated  by  so  narrow  a  space  on  a  curve  that 
when  the  car  on  which  plaintiff  waa  a  passenger  and  another  car  were 
passing  in  opposite  directions  they  came  in  collision,  whereby  plaintiff 
was  injured,  a  judgment  for  plaintiff  was  sustained.  Germantown, 
etc.,  R.  Co.  f.  Brophy,  105  Pa.  St.  38,  16  Am.  4  Eng.  R.  Cas.  361, 
However,  the  duty  of  a  street  car  company  to  exercise  care  to  lay  its 
parallel  tracks  a  safe  distance  apart  does  not  require  the  tracks  to  be  so 
far  apart  that  a  passenger  on  a  car  running  on  one  of  the  tracks  cannot 
tinder  any  circumstances  be  injured  by  coming  in  contact  with  a  car  on 
the  other  track.  A  passenger  riding  on  the  foot  or  running-board  of  an 
open  street  car  was  struck  by  a  car  passing  on  the  neighboring  track. 
The  tracks  were  at  least  seventeen  inches  apart.  Open  cars  had  been 
in  daily  use  during  the  summer  months  for  at  least  twenty  years. 
Thousand  of  persons  during  this  long  period  had  been  seen  riding  at  or 
near  the  point  at  which  the  accident  happened  on  the  outside  steps  of 
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the  open  cars  at  time* '  when  they  met  cars  coming  from  the  Opposite 
direction ,  and  the  cars  had  passed  each  other,  and  no  one  had  ever  bees 
hurt,  nor  had  any  accident  ever  before  happened  there,  or  at  any  other 
portion  of  the  road,  from  any  such  cause.  A  verdict  for  plaintiff  wii 
reversed  and  a  new  trial  ordered  on  the  ground  that  no  negligence  on  tht 
part  of  the  defendant  had  been  shown.  Craighead  v.  Brooklyn,  etc., 
R.  Co.,  123  N.  Y.  391,  25  N.  E.  387,  reversing  5  N.  Y.  Supp.  431.  Plain- 
tiff, a  boy  of  13  years,  got  on  one  of  defendant's  cars,  which  was  very 
much  crowded,  to  ride  as  a  passenger.  There  was  no  room  on  the  back 
platform,  and  just  enough  on  the  front  platform  to  allow  him  to  get  on. 
He  sat  down  on  the  platform,  with  his  feet  on  the  step,  and  hii  knee* 
projecting  several  inches  beyond  the  side  of  the  car.  While  in  this  posi- 
tion bis  knees  were  struck  by  a  mortar  box,  which  had  been  placed  in 
the  street  by  some  builders,  and  he  waa  thrown  from  the  car,  and  run 
over.  The  mortar  box  was  from  two  to  four  inches  from  the  side  of  the 
car  as  it  passed.  After  all  the  evidence  was  in,  defendant  movedfori 
judgment  of  compulsory  nonsuit  on  the  ground  that  there  waa  no  evi- 
dence of  any  negligence  on  the  part  of  defendant,  and  because  then 
was  contributory  negligence  on  the  part  of  plaintiff.  The  motion  m 
allowed,  and,  on  appeal,  the  judgment  waa  affirmed.  Butler  c  Pitts- 
burgh, etc.,  K.  Co.,  139  Pa.  St.  195,  21  Atl.  500. 

C.   LIABILITY  OP    CARRIER   USING  TRACK    OF    ANOTHER 
COMPANY. 
The  liability  of  a  railroad  company  for  the  defective  condition  of  the 
roadbed  and  track  of  another  company  over  which  it  runs  its  train) 
will  be  discussed  in  a  subsequent  note  dealing  with  the  subject  of  cc 
nesting  c~— *— 


Suburban  R.  Co.  v.  Balkwill. 

{Supreme  Court  of  Illinois,  Feb.  ti,  1901.) 

[63  N.  E.  Rep.  389.] 

Accident    at     Crossing  — Negligence    of    Construction     Partnership 
Operating  Road.* 

Plaintiff's  intestate  was  killed  by  a  railroad  train.  There  wai  evi- 
dence that  defendant  railroad  company  had  a  lease  of  the  road,  and  had 
turned  its  operation  over  to  a  construction  partnership,  who  had  no 
charter  or  other  right  to  operate  a  railroad,  and  that  such  firm  was 
operating  the  road  at  the  time  of  the  accident.  The  engineer  and  fire- 
man on  the  train  testified  that  they  were  in  defendant's  employ,  and 
the  newsboy  testified  he  sold  papers  on  defendant's  trains  :  held,  that 
the  court  properly  refused  to  direct  a  verdict  for  defendant. 
Same— Same — Liability  of  Lessor. 

Where  a  lessee  of  a  railroad  turns  the  operation  of  the  road  over  to  a 
construction  partnership  which  has  no  charter  or  franchise  for  operating 
a  railroad,  such  partnership  is  the  servant  or  agent  of  such  lessee ;  and 
the  lessee  cannot  escape  liability  for  the  negligence  of  such  agent  on 
the  claim  that  it  is  an  intermediate  lessee,  and  that  the  owner  of  the 
road  is  liable. 
Same— Duty  to  Give  Signals. \ 

In  an  action  against  a  railroad  company  for  a  personal  injnry  at  1 

*See  generally,  note  appended  to  State  v.  Burlington,  etc.,  Ry.  Co.,  7 
Am.  &  Eng.  R.  Cas.,  N.  S-,  623. 

fSee  Louisville  &  N.  K.  Co.  v.  Bodine,  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
551,  and  note  at  end  of  case.  See,  also,  generally,  note  appended  to 
Haun  v.  Rio  Grande  W.  Ry,  Co.,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  370, and 
extensive  note  appended  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morrow,  5 
Am.  &  Eng.  R.  Cas.,  N.  S.,  262.  See  further  upon  general  subject,  1 
Rap.  &  Mack's  Dig.  p.   198,  §  194. 
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street  crossing,  an  instruction  that  it  would  be  sufficient  if  *the  defend- 
ant either  rang-  a  bell  or  soundeda  whistle  "at  the  time  of  the  alleged 
accident"  waa  properly  refused,  since  the  statute  requires  the  signals 
to  be  made  before  the  crossing  is  reached,  and  continued  to  the  cross- 
ing. 

Appeal  from  appellate  court,  First  district. 

Action  by  Ada  Balkwill,  administratrix  of  the  estate  of 
Hugh  Balkwill,  against  the  Suburban  Railroad  Company. 
From  a  judgment  of  the  appellate  court  (94  III  App.  454) 
affirming  a  judgment  of  the  trial  court  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Clarence  A.  Knight  and  William  G.  Adams,  for  appellant. 

James  C.  McShane,  for  appellee. 

CARTER,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court  for  the  First  district  affirming  a  judgment  of 
the  superior  court  of  Cook  county  against  appellant  and  in 
favor  of  appellee  for  negligently  causing  the  death  of  appel- 
lee's intestate,  Hugh  Balkwill.  Balkwill  was  riding  a  bicycle 
opon  Forty-Second  avenue,  in  the  city  of  Chicago,  and  came 
upon  the  railroad  crossing  just  in  front  of  the  train  by  which 
he  was  killed.  The  railroad  at  that  point  runs  along  Randolph 
street.  The  errors  assigned  are  the  denying  of  the  defend- 
ant's motion  to  exclude  the  evidence  and  to  instruct  the  jury 
to  find  the  defendant  not  guilty ;  the  admission  of  incompetent 
evidence  for  the  plaintiff;  the  modification  of  one  instruction 
and  the  refusal  of  another  instruction  asked  by  the  defendant. 

The  gist  of  the  first  error  assigned  is  that  there  is  no  suffi- 
cient evidence  tending  to  show  tbat  the  defendant  either 
owned  or  operated  the  road  where  the  accident  occurred.  It 
is  alleged  in  the  declaration  that  the  defendant  and  the  firm 
of  Naugle,  Holcomb  &  Co.  owned,  possessed,  and  operated 
the  railroad  on  which  the  plaintiff's  intestate  was  killed. 
The  engineer  and  the  fireman  of  the  train  which  killed  the 
deceased  each  testified  that  he  was  working  for  the  defend- 
ant, and  the  newsboy  on  the  train  testified  that  be  sold  papers 
on  the  trains  of  the  defendant.  H.  W.  Holcomb  testified  that 
he  was  attorney  and  confidential  clerk  for  Naugle,  Holcomb 
&  Co. ;  that  he  was  a  director  of  the  defendant  company  at 
the  time  of  the  accident,  and  secretary  of  the  Suburban 
Construction  Company;  that  he  knew  the  railroad  known  as 
the  Chicago,  Harlem  &  Batavia  Railroad;  that  it  ran  along 
Randolph  street  and  across  Forty-Second  avenue;  tbat  the 
cars  of  the  Chicago  &  Northern  Pacific  Railroad  Company 
were  being  nsed  on  that  road  before  the  defendant  took  pos- 
session of  it,  under  a  lease  from  the  receiver  of  the  Chicago 
&  Northern  Pacific  Railroad  Company,  in  November,  1896, 
and  operated  it  until  December,  1896,  when  the  firm  of 
Naugle,  Holcomb  &  Co.  took  possession  of  the  road  and 
operated  it  until  August  14,  1897;  that  the  accident  occurred 
during  the  period  that  Naugle,  Holcomb  &  Co.  were  operating 
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the  Chicago,  Harlem  &  Batavia  Railroad.  Nangle,  Holcomb 
&  Co.  was  a  copartnership,  and  as  the  evidence  tended  to 
prove  operated  the  road  under  the  charter  and  license  of  the 
appellant.  A  contract  between  this  firm  and  the  Suburban 
Construct  ion  Company  was  introduced  in  evidence,  over  the 
objection  of  the  defendant,  showing  an  agreement  to  equip 
for  electricity  the  lines  leased  by  appellant  from  the  receiver 
of  the  Chicago  &  Northern  Pacific  Railroad  Company,  and 
to  operate  them  with  steam,  if  necessary,  and  to  do  all  things 
required  by  said  lease.  The  defendant  had  made  a  construc- 
tion contract  with  one  Leeds,  who  assigned  his  contract  to 
the  construction  company,  which  in  turn  assigned  to  Nangle, 
Holcomb  &  Co.,  to  do  the  work.  This  last  assignment  and 
contract  were  approved  and  ratified  by  the  defendant  com- 
pany. The  work  under  this  contract  was  done  under  the 
supervision  of  the  defendant's  engineer,  and  paid  for  by  the 
company.  There  was  sufficient  evidence  tending  to  prove 
that  the  road  on  which  the  accident  occurred  was  being 
operated  by  Nangle,  Holcomb  &  Co.,  to  whom  it  had  been 
surrendered  by  the  defendant  pursuant  to  a  contract  approved 
and  ratified  by  it,  to  go  to  the  jury.  The  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant  was  not  error. 

Appellant  contends  that  it  should  not  be  held  liable  for  the 
accident,  bnt  that  the  Chicago  &  Northern  Pacific  Railroad 
Company,  from  whom  appellant  had  leased  the  road,  should 
be  held  liable,  according  to  the  rule  laid  down  in  this  state, 
that  a  railroad  company  cannot  absolve  itself  from  liability 
by  leasing  its  road  to  others,  and  that  the  parties  actually  in 
possession  and  operation  of  the  road  and  the  original  owners 
of  the  road  are  held  liable  (citing  Pennsylvania  Co.  v.  Ellett, 
132  III  654,  24  N.  E.  559,  and  Railroad  Co.  v.  Meech,  163  111 
30;,  45  N.  E.  290),  and  that  the  mesne  or  intermediate  lessees 
have  never  been  held  liable.  This  contention  cannot  avail 
appellant,  for  if  Nangle,  Holcomb  &  Co.  operated  the  road 
under  the  chartered  powers  of  appellant  it  would  be  liable. 
It  has  been  the  rule  for  a  long  time  in  this  state  that,  "even 
thongh  the  person  who  causes  the  injury  is  a  contractor,  he  will 
be  regarded  as  the  servant  or  agent  of  the  corporation  for 
whom  be  is  doing  the  work,  if  he  is  exercising  some  chartered 
privilege  or  power  of  snch  corporation,  with  its  assent. 
which  he  could  not  have  exercised  independently  of  the  charter 
of  such  corporation."  See  Gas  Co.  v.  Myers,  168  111.  139,  48 
N.  E.  66,  where  this  question  is  fully  discussed.  See,  also, 
Railroad  Co.  v.  Dudgeon,  184  111.  477,  56  N.  E.  796.  It  has 
been  expressly  held  that  lessee  and  lessor  are  both  liable 
Balsley  v.  Railroad  Co.,  119  111.  68,  8  N.  E.  859.  and  cases 
cited  above. 
(Two  paragraphs  containing  no  railroad  law  omitted) 
It  is  next  contended  that  there  was  error  in  refusing  the 
following  instruction:  "The  court  instructs  you  that  the 
defendant  is  not  required  to  have  a  bell  of  at  least  eighty 
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pounds'  weight  ringing  on  its  engines,  and  at  the  same  time 
sound  a  whistle.  It  is  sufficient  if  the  defendant  did  either 
at  the  time  of  the  alleged  accident."  The  instruction  would 
have  told  the  jury  that  it  was  sufficient  if  appellant  either  rang 
its  bell  or  sounded  its  whistle  at  the  time  of  the  alleged  acci- 
dent Id  view  of  the  testimony  given  by  appellee's  witnesses, 
that  the  bell  commenced  to  ring  just  after  the  train  struck  the 
deceased,  the  instruction  was  incorrect,  as  the  statute  fixes 
the  specified  distance  within  which  the  bell  must  continuously 
ring  or  the  whistle  sound,  and  to  ring  the  bell  or  blow  the 
whistle  jnst  when  the  train  was  upon  the  crossing  would  be 
of  no  benefit  to  one  about  to  cross  the  track. 

We  find  no  error  in  the  record  sufficient  to  justify  a  reversal 
of  the  judgment.  The  judgment  of  the  appellate  court  will 
therefore  be  affirmed.     Judgment  affirmed. 


Bonham  v.  Citizens'  St.  R  .Co. 

(Supreme  Court  of  Indiana,  Feb.  n,  igoz.) 

[62  N.  E.  Rep.  996.] 

Accident  at  Crowing— Willful  Injury*— Evidence. 

In  an  action  against  a  street  car  company  for  willfully-  injuring:  a 
deaf  mute  13  years  of  age  on  a  street  crossing,  that  the  street  was  dark, 
and  the  headlight,  which  obscured  the  view  of  the  street  except  directly 
in  front  of  the  cars,  made  it  difficult  for  the  motorman  to  see  a  person 
near  the  side  of  the  street ;  that  the  gong  was  sounded  ;  and  as  soon  as 
the  motorman  perceived  the  boy,  when  about  30  feet  from  the  street 
intersection,  he  was  skipping  towards  the  track;  and  that  the  car  was 
reversed,  and  the  gong  sounded  louder, — is  sufficient  to  justify  a  find- 
ing for  defendant. 
A  pp  eal  s— Re  v  lew. 

An  assignment  that  the  court  erred  in  sustaining  defendant's  motion 
for  an  order  directing  verdict  cannot  be  considered  where  neither  the 
motion  nor  ruling  thereon  was  incorporated  in  a  bill  of  exceptions  nor 
otherwise  made  a  part  of  the  record. 
Application  of  Ordinances  as  Affected  by  Change  of  Motive  Power. 

City  ordinances  adopted  in  1864  and  1876,  granting  franchises  to  a 
horse-power  street  railway  company,  and  restricting  speed  of  cars,  are 
not  applicable  to  a  successor  of  such  company,  operating  its  cars  by 
electricity,  though  it  accepted  the  franchises  of  its  predecessor  subject 
to  all  obligations  imposed  on  it. 

Appeal  from  superior  court,  Marion  county;  John  L.  Mo 
Master,  Judge. 

Action  by  Leon  Bonham,  by  his  next  friend,  against  the 
Citizens'  Street  Railroad  Company.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.     Affirmed. 

Carson  &  Thompson,  for  appellant 

W.  H.  Latta,  S.  O.  Pickens,  S.  N.  Chambers,  and  Charles 
W.  Moores,  for  appellee. 
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GILLETT,  J-  The  complaint  in  this  cause  charges,  in 
substance,  that  the  appellee  willfully  injured  the  appellant 
by  running  an  electric  street  car  against  and  over  him  while 
he  was  crossing  the  street  car  track  of  appellee  at  a  street 
intersection,  to  appellant's  damage,  etc  An  issue  was  made 
by  the  filing  of  a  general  denial  to  the  complaint,  and  a  trial 
resulted  in  a  verdict  and  judgment  for  appellee.  The  appel- 
lant assigns  as  error  that  the  court  below  overruled  his 
motion  for  a  new  trial,  to  which  ruling  he  duly  reserved  an 
exception. 

The  first  question  presented  by  the  motion  for  a  new  trial 
is  the  sufficiency  of  the  evidence  to  sustain  the  verdict  11 
the  verdict  had  resulted  in  favor  of  the  plaintiff  below,  and  if 
the  defendant  below  was  questioning  its  sufficiency  as  against 
it,  it  is  evident  that  a  very  different  question  would  be  pre- 
sented for  our  consideration.  It  may  be  conceded — but  we 
do  not  decide — that  there  was  sufficient  evidence  to  have  war- 
ranted a  verdict  for  the  appellant,  but  the  question  before  us 
now  is  whether  the  jury  might,  under  the  evidence,  have 
found  in  favor  of  the  appellee.  The  appellant,  at  the  time  of 
his  injury,  was  a  deaf  mnte,  13  years  of  age.  He  was  injured 
while  crossing  appellee's  track  at  a  street  intersection. 
According  to  the  evidence  of  the  motorman,  it  was  dark  at 
the  time,,  and  the  arc  light  that  was  npon  one  of  the  street 
intersection  corners  was  not  burning.  There  were  trees  be- 
tween the  sidewalk  and  the  enrb  that  made  it  difficult  to  see 
whether  a  person  was  at  or  near  the  side  of  the  street  The 
headlight  upon  his  car  also  tended  to  obscure  his  view  of  the 
street,  except  in  front  of  him.  He  sounded  the  gong,  at  some 
distance  from  the  crossing.  His  car  was  running  10  or  12 
miles  an  hour.  He  first  perceived  the  boy  when  bis  car  was 
from  15  to  20  feet  from  the  street  intersection.  At  that  time 
the  boy  was  about  half  way  between  the  curb  line  and  the 
street,  and  "he  was  skipping  and  hopping  along  towards  the 
track,  like  a  boy  does."  The  motorman  further  testified  that 
as  soon  as  he  saw  the  boy  be  sounded  the  gong  loader,  and 
reversed  his  car  as  quickly  as  he  could ;  that  he  did  not  know 
the  boy,  and  did  not  know  that  he  was  deaf;  and  that  he  had 
no  intention  of  hurting  htm.  In  material  particulars  the 
motorman's  testimony  is  corroborated  by  that  of  the  con- 
ductor. An  unprejudiced  jury  would  likely  refuse  to  find  a 
verdict  upholding  an  allegation  of  willfulness  in  a  case  of  this 
kind,  unless  the  evidence  was  quite  persuasive  that  such 
allegation  was  true.  The  jury  was  justified  in  finding  as  it 
did  if  its  members  give  credence  to  the  testimony  of  the 
motorman  and  the  conductor.  In  many  particulars  these  wit- 
nesses are  disputed  by  other  witnesses,  but  we  cannot,  ol 
course,  weigh  conflicting  evidence  on  appeal 

The  second  assigned  ground  for  a  new  trial — that  the 
verdict  of  the  jury  is  contrary  to  law— has  not  been  argued. 

The  third  ground  for  a  new  trial  is  in  the  following  words: 
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"That  the  court  erred  in  sustaining  defendant's  motion  for 
an  order  or  instruction  of  the  court  directing  the  jury  to  return 
a  verdict  for  defendant."  The  transcript  of  the  clerk  recites 
that,  after  the  introduction  of  all  of  the  evidence  the  appellee 
filed  a  motion  that  the  conrt  direct  the  jury  to  find  a  verdict 
in  its  favor;  that  the  court  sustained  such  motion,  to  which 
ruling  the  appellant  excepted,  and  was  given  30  days  in  which 
to  make  and  file  its  bill  of  exceptions;  and  the  clerk  further 
recites  in  his  transcript  that  the  court  did  so  instruct  the  jury. 
Neither  appellee's  said  motion,  nor  .  the  ruling  thereon,  nor 
the  said  instruction  was  incorporated  in  a  bill  of  exceptions, 
general  or  special,  and  the  motion,  ruling,  and  instruction 
were  not  made  a  part  of  the  record  in  any  other  manner 
known  to  the  Civil  Code.  It  is  well  settled  that  a  cause 
assigned  for  a  new  trial  will  not  be  taken  as  true  unless  the 
fact  is  made  to  appear  in  an  appropriate  manner,  and,  as  the 
appellee  urges  that  the  matter  upon  which  the  third  ground 
for  a  new  trial  is  based  is  not  presented  by  the  record,  we  are 
compelled  to  hold  that  the  record  does  not  show  that  the 
motion  was  made  or  sustained,  or  that  the  instruction  com- 
plained of  was  given. 

The  last  ground  for  a  new  trial  is  based  on  the  ruling  of  the 
court  in  excluding  from  the  evidence  certain  ordinances  of 
the  city  of  Indianapolis.  The  first  ordinance  offered  in  evi- 
dence, and  excluded  by  the  court  below,  was  an  ordinance  of 
said  city  approved  January  18,  1864,  granting  to  appellee's 
predecessor  in  title  a  franchise  for  the  construction  and 
operation  of  a  street  railroad  upon  the  street  where  the  acci- 
dent occurred  and  upon  other  streets.  Appellant's  counsel 
state  in  their  brief  that  the  purpose  of  offering  said  ordinance 
was  to  get  before  the  jury  that  portion  of  section  12  thereof 
relative  to  a  speed  restriction.  Said  section  contains  the 
following  provisions:  "The  cars  or  carriages  shall  be  run, 
upon  and  along  the  tracks  of  such  railways,  in  conformity 
with  the  following  rules  and  regulations :  First.  No  cars  shall 
be  drawn  at  a  greater  rate  of  speed  than  six  miles  an  hour. 
Second.  While  the  cars  are  turning  the  corners,  from  one 
street  to  another,  the  horses  or  mules  shall  not  be  driven  faster 
than  a  walk.  *  *  *  Fourth.  No  car  shall  be  left  or  remain 
standing  on  any  street,  at  any  time,  unless  the  same  is 
attached  to  a  team  and  is  waiting  for  passengers.  *  *  * 
Eleventh.  No  car  shall  remain  standing  at  any  station  more 
than  ten  minutes,  except  at  stations  for  watering  the  horses 
or  mules."  The  second  ordinance  offered  in  evidence  was 
adopted  August  14,  1876,  and  it  purports  to  bean  amendment 
of  said  section  12.  It  is  in  reality  a  re-enactment  of  said  sec- 
tion, except  that  it  adds  a  subdivision  of  the  section,  prohib- 
iting the  stopping  of  cars  at  certain  points  "for  the  purpose 
of  changing  the  horses  or  mules  from  one  end  of  the  car  to  the 
other, "  and  adds  a  penalty  for  the  violation  of  the  section. 
The  third  ordinance  offered  in  evidence  was  a  confirmation  of 
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the  sale  of  the  rights,  privileges,  and  franchises  by  the  cor- 
poration mentioned  in  said  first  ordinance  to  appellee,  and  it 
is  provided  in  said  third  ordinance  that  said  confirmation  is 
"subject  to  all  of  the  duties,  conditions,  and  obligations  here- 
tofore imposed  and  now  resting"  on  said  grantor  company. 
There  is  attached  to  said  ordinance,  as  set  out  in  the  bill  of 
exceptions,  a  certified  copy  of  what  purports  to  be  a  resolu- 
tion of  the  board  of  directors  of  said  appellee  accepting  said 
ordinance.  Upon  the  question  as  to  the  admissibility  of  these 
ordinances  appellant's  counsel  say  in  part:  "Undoubtedly, 
when  appellee  ran  this  car  at  a  speed  of  eighteen  or  twenty 
miles  per  hour  against  appellant,  it  was  a  law-breaker,  and 
that  fact  was  a  competent  one  to  go  to  the  jury,  as  tending 
in  some  degree  to  show  the  willful  intent  of  appellant. "  The 
violation  of  an  ordinance  may  be  evidence  of  negligence,  but 
it  is  unnecessary  to  decide  whether  the  violation  of  an  ordi- 
nance may  be  evidence  of  willfulness,  for  we  have  reached 
the  conclusion  that  the  ordinances  in  question  were  inappli- 
cable to  the  case  on  trial  The  last  ordinance  did  not  create 
any  duty,  for  it  but  obligated  the  appellee  to  observe  such 
duties,  conditions,  and  obligations  as  at  the  time  of  its  enact- 
ment were  obligatory  upon  the  appellee's  predecessor. 
So  far  as  the  record  shows,  there  had  been  no  attempt  upon 
the  part  of  the  common  council  of  Indianapolis  to  regulate  the 
speed  of  street  cars  operated  in  said  city  since  August  14, 
1876.  Of  course,  it  is  well  settled,  where  a  foreign  statute  or 
an  ordinance  is  once  shown  to  exist,  that  its  continued 
existence  will  be  presumed,  if  nothing  is  shown  to  the  con- 
trary. Cochran  v.  Ward,  5  Ind.  App.  89,  29  N.  E.  795,  31 
N.  E.  581,  51  Am.  St.  Rep.  229;  Bush  v.  Garner,  73  Ala.  16a; 
In  re  Hubs,  126  N.  Y.  537.  27  N.  E.  784,  12  L.  R_  A.  &»; 
Railroad  Co.  v.  Eggman,  161  I1L  15s,  43  N.  E.  62a  The 
question  here,  however,  is  not  whether  the  ordinance  is  in 
force,  bnt  whether  it  is  applicable.  There  was  and  is  no  chum 
made  by  appellant,  upon  the  evidence  or  otherwise,  that 
appellee  was  not  entitled  to  use  electricity  as  a  motive  power, 
and,  as  the  court  knows  judicially  that  within  is  years  last 
past  electricity  has  become  the  ordinary  motive  power  that  is 
used  in  the  propulsion  of  street  cars,  we  feel  justified  in  hold- 
ing that  prima  facie  the  appellee  was  rightfully  entitled  to  use 
electricity  for  that  purpose.  Assuming,  then,  the  rightful- 
ness of  appellee's  action  in  that  particular,  can  it  be  said  that 
said  speed  ordinances  were  violated  by  appellee  upon  the 
occasion  in  question?  Frankness  reqnires  the  admission  that 
every  ordinance  reasonably  limiting  the  rate  of  speed  of  street 
cars  upon  public  streets  does  not  have  the  same  tendency  to 
protect  persons  in  the  lawful  use  that  they  may  make  of  the 
streets.  We  know,  however,  that  after  the  advent  of 
electricity  as  a  motive  power  for  street  cars  such  carrier  cor- 
poration granted  the  demands  of  the  public  for  swifter  transit, 
and  that  by  extending    their  lines  into  what  was  before 
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suburban  territory  such  corporations  have  caused  the  environs 
of  cities  to  expand  until  populous  residence  districts  have 
sprung  up  at  distances  so  great  from  the  business  portion  of 
such  cities  as  to  now  be  practically  inaccessible  if  there  were 
an  enforced  return  to  the  rate  of  speed  that  obtained  in  the 
operation  of  street  cars  20  years  ago.  At  the  same  time,  while 
it  is  undeniable  that  the  increased  rate  of  speed  at  which 
street  cars  are  now  propelled  has  had  a  tendency  to  increase 
the  peril  to  life  and  limb  and  property  upon  the  street,  yet 
that  tendency  has  been  in  some  measure  neutralized  by  the 
greater  care  that  the  public  now  generally  exercise  in  going 
upon  or  along  street  car  tracks.  The  question  as  to  the 
maximum  rate  of  speed  at  which  street  cars  shall  be  per- 
mitted to  be  propelled  along  the  streets  of  a  city  is,  in  the 
first  instance,  at  least,  a  legislative  question,  and  it  is  evident 
that  the  new  factors  that  we  have  suggested  could  scarcely 
fail  to  receive  due  consideration  in  enacting  a  new  ordinance. 
We  are  not  called  upon  to  and  do  not  condemn  the  speed 
ordinances  in  question  as  unreasonable,  but  we  point  to  the 
above  considerations  as  manifesting  the  fact  that  said  ordi- 
nances are  inapplicable,  because  almost  every  material  con- 
dition is  now  different  from  what  it  was  at  the  time  of  the 
adoption  of  such  ordinances.  If  this  court  should  hold,  as  it 
has,  that  a  bicycle  is  a  vehicle,  and  that  as  such  it  should  not 
be  used  upon  a  sidewalk,  it  would  only  be  applying  an  old 
and  applicable  doctrine  to  meet  a  recognized  mischief.  As  a 
general  rule,  like  reason  makes  like  law,  and  the  principle 
upon  which  a  law  is  based  is  ordinarily  comprehensive  enough 
to  meet  new  and  changed  conditions  if  the  old  reason  still 
calls  for  its  application.  Notwithstanding  the  intervention 
of  many  years  since  a  statute  was  enacted  or  an  ordinance 
was  adopted,  we  may  be  able  to  say  that  the  statute  or  ordi- 
nance is  still  a  manifestation  of  the  legislative  will  as  applied 
to  a  particular  case;  but  when  substantially  new  factors  enter 
into  the  problem  as  to  what  the  written  law  ought  to  be  as 
applied  to  a  particular  case,  then  the  courts  can  no  longer 
treat  the  statute  or  ordinance  as  an  expression  of  the  legisla- 
tive pnrpose  as  applied  to  that  case.  For  the  protection  of 
life  and  limb  and  property  upon  its  streets  the  city  of  Indian- 
apolis has  been  delegated  a  part  of  the  police  power  that  in- 
heres in  the  state.  That  power  the  city  cannot  alienate,  even 
by  express  contract.  There  is  therefore  no  force  in  the 
argument  that  the  appellee  ought  not  to  enjoy  its  franchise 
without  complying  with  that  portion  thereof  that  fixed  a 
maximum  rate  of  speed.  The  city  has  at  all  times  had,  and 
still  has,  the  authority  to  enact  a  reasonable  speed  ordinance. 
In  Thompson  v.  Railroad  Co.,  152  Ind.  461,  S3  N.  E.  462,  this 
court  expressed  a  doubt  as  to  the  application  of  the  ordinances 
of  1864  and  1876  to  a  street  railway  operated  by  electricity; 
but  the  question  was  not  decided,  as  it  was  unnecessary  to  do 
so.     In  this  case,  however,  the  question  is  presented,  and  we 
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cannot  avoid  the  ruling  that  the  ordinances  are  inapplicable 
under  snch  circumstances.  The  trial  court  properly  sustained 
appellee's  objections  to  the  ordinances  offered  in  evidence. 
We  have  now  considered  all  questions  that  arise  upon  the 
record,  and  we  perceive  no  available  error  therein.  Judg- 
ment affirmed. 


Willfong  v.  Omaha  &  St.  L.  R.  Co. 

(Supreme  Court  of  Iowa,  May  13,  loot.) 

[90  N.  W.  Rep.  358.] 

Grossing  Signals— Statute  Not  an   Interference  with   Interstate  Com- 
merce— Police  Regulation. 

Under  Code,  §  2072,  requiring  railroad  companies  to  sound  a  whistle 
before  a  railroad  crossing  is  reached,  a  railroad  company,  though  en- 
gaged in  interstate  commerce  and  in  conveying1  the  mails,  cannot 
escape  liability  for  disobeying  the  statute,  though  the  whistle  was  oat 
of  order  through  no  negligence  of  the  company,  and  to  bare  procured 
another  would  have  delayed  the  train,  as  such  provision  is  a  valid  polk* 
regulation,  and  its  enforcement  does  not  interfere  with  interstate  coin- 
Accident  at  Crossing—Contributory  Negligence — Relying  on  Husband 
to  Look  and  Listen. 

Where  a  husband  and  wife,  traveling  together  in  a  conveyance  which 
the  former  is  driving,  are  injured  in  collision  on  a  railroad  crossing,  the 
court  cannot  properly  instruct  that,  if  the,  wife  relied  on  her  husband 
to  look  and  to  listen  and  to  exercise  reasonable  care,  she  was  relieved 
from  so  doing  herself,  since  she  was  bound  to  the  same  degree  of  care  as 
her  husband,  and  whether  she  exercised  such  care  waa  for  the  jury. 
Same — Stop,  Look  and  Listen.* 

Where  the  driver  of  a  vehicle  is  injured  by  collision  on  a  railroad 
crossing,  his  failure  to   stop  to  look  and  to  listen  is  not  negligence  as 
matter  of  law,  as  it  was  for  the  jury  whether,  under  the  circumstances, 
he  was  in  the  exercise  of  ordinary,  care. 
Same — Evidence — Harmless  Error. 

In  an  action  for  injuries  by  collision  on  a  railroad  crossing  it  is  not 
prejudicial  error  to  permit  a  witness  to  state  that  when  he  and  others 
were  going  to  plaintiff's  assistance  his  attention  was  called  to  the  fact 
that  no  signal  was  given,  where  it  was  admitted  that  the  whistle  was 
not  sounded,  and  it  does  not  appear  whether  he  meant  to  state  that  the 
bell  was  not  rung. 

Appeal  from  district  court.  Page  county;  W.  R.  Green  and 
A.  B.  Thornell,  Judges. 

The  plaintiffs  in  these  two  cases  are  husband  and  wife,  and 
were  both  injured  at  the  same  time  by  collision  with  one  ol 
the  defendant's  passenger  trains  at  a  highway  crossing  over 
its  road.  The  negligence  charged  is  the  failure  to  blow  the 
whistle  and  ring  the  bell  for  the  crossing  as  required  by  law. 
It  is  conceded  that  the  whistle  was  not  sounded.  Whether 
the  bell  was  rung  is  a  mooted  question.  The  train  was  one 
which  ran  from  Omaha,  Neb.,  to  St.  Louis,  Mo.  It  carried 
local  and  through  mail,  and  on  the  night  in  question  had  pas- 
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•engers  for  points  in  Missouri.  It  is  shown  conclusively  that 
when  the  train  started  on  its  run  the  engine  whistle  was  in 
good  working  order,  and  also  that  it  became  disabled,  so  that 
it  would  not  work,  about  3;  miles  south  of  Council  Bluffs;  that 
the  engineer  and  fireman  both  tried  to  fix  it  so  that  it  could 
be  used,  but  were  unable  to  do  so  with  the  time  and  means 
at  hand;  that  there  was  no  division  point  where  another 
engine  could  be  obtained,  nor  any  machine  shop  under  con- 
trol of  the  defendant  where  the  whistle  could  be  repaired  be- 
tween the  point  where  its  disability  was  discovered  and  that 
where  the  accident  occurred.  The  plaintiffs  were  old  resi- 
dents of  the  neighborhood,  and  thoroughly  familiar  with  the 
crossing  in  question,  and  with  the  regular  time  of  this  par- 
ticular train.  On  the  night  in  question  it  was  about  30 
minutes  late.  The  plaintiffs  were  in  a  single-seated  buggy, 
with  the  top  up  and  the  side  curtains  on.  Just  before  the 
wagon  road  intersects  the  railroad,  it  passes  through  a  cut 
some  12  or  14  feet  deep,  and  the  railroad  also  passes  through 
a  long  cut  of  about  the  same  depth  immediately  northwest  of 
the  highway  crossing.  The  plaintiffs  were  traveling  due 
south,  and  the  wind  was  blowing  strong  from  the  south  or 
southeast.  When  about  55  feet  away  from  the  railroad  track 
the  husband,  who  was  driving,  slowed  the  horse  to  a  walk, 
and  looked  out  in  front  of  the  carriage  top,  and  at  the  same 
time  listened  for  a  train,  but  did  not  hear  the  approaching 
train.  From  where  he  then  was,  he  could  not  see  it,  and  he 
did  not  see  or  hear  it  until  his  horse  was  right  to  the  track, 
when  he  made  an  effort  to  get  across  ahead  of  it,  but  failed. 
Verdicts  were  returned  for  the  plaintiffs  in  both  cases,  and 
judgments  rendered  thereon,  from  which  the  defendant 
appeals.  The  cases  are  submitted  to  us  together.  Reversed 
as  to  the  judgment  in  favor  of  the  wife,  and  affirmed  as  to  the 
husband. 

J.  G.  Trimble  and  G.  B.  Jennings,  for  appellant. 

W.  P.  Ferguson,  for  appellees. 

SHERWIN,  J.  The  defendant  seeks  to  excuse  itself  from 
liability  under  the  statute  for  failing  to  blow  the  whistle  under 
the  peculiar  circumstances  disclosed,  and  urges  that,  as  it  was 
engaged  at  the  time  in  interstate  commerce  and  in  conveying 
the  mail,  it  should  not  be  held  liable  for  running  its  engine 
without  a  whistle.  The  statute  is  mandatory,  and  is  of 
undoubted  validity  as  a  police  regulation  of  the  movement  of 
trains  within  this  state.  Nor  can  the  regulation  itself  be 
justly  said  to  interfere  with  interstate  commerce,  or  to  in 
any  way  attempt  to  regulate  it.  It  is  a  police  regnlation  pro- 
viding for  the  safety- of  the  public  generally.  It  is  not  con- 
fined alone  to  the  safety  of  persons  who  are  traveling  on  the 
public  highways  of  the  state  intersecting'  the  railroad  track, 
bat  it  is  for  the  protection  of  passengers  on  the  defendant's 
trains  as  well.     Is  it  unreasonable  to  hold  that  an  engine 
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drawing  an  interstate  train  shall  not  be  run  without  a  whistle 
when  it  is  shown,  as  in  these  cases,  that  the  loss  thereof  cm 
the  road  did  not  occur  through  the  negligence  of  the  defend- 
ant? Keeping  tn  mind  the  object  of  the  statutory  require- 
ment, let  us  examine  the  authorities  applicable  thereto.  In 
Railroad  Co.  v.  Hoaen,  95  U.  S.  470,  24  L.  Ed.  527,  Justice 
Strong,  speaking  for  the  court,  said:  "Many  acts  of  a  state 
may,  indeed,  affect  commerce  without  amounting  to  a  regula- 
tion of  it  in  the  constitutional  sense  of  the  term.  And  it  is 
sometimes  difficult  to  distinguish  between  that  which  merely 
affects  or  influences  and  that  which  regulates,  or  furnishes  a 
rule  of  conduct  *  *  *  While  we  unhesitatingly  admit 
that  a  state  may  pass  sanitary  laws  and  laws  for  the  protec- 
tion of  life,  liberty,  health,  or  property  within  its  borders, 
*  *  *  while,  for  the  purpose  of  self-protection,  it  may 
establish  quarantine  and  reasonable  inspection  laws,  it  may 
not  interfere  with  transportation  into  or  through  the  state, 
beyond  what  is  absolutely  necessary  for  self-protection.  It 
may  not,  under  cover  of  exerting  its  police  power,  substan- 
tially prohibit  or  burden  either  foreign  or  interstate  com- 
merce." That  in  the  exercise  of  their  police  powers  the 
states  may  enact  laws  which  affect  commerce  between  the 
states,  but  which,  for  that  reason  alone,  are  not  within 
the  meaning  of  the  constitution  of  the  United  States,  is  well 
settled.  Railroad  Co.  v.  Fuller,  17  Wall  560,  21  L.  Ed, 
710;  Smith  v.  Alabama,  124  U.  S.  465,  8  Sup.  Ct  564,  31  L. 
Ed.  508 ;  Burdick  v.  People,  14Q  111.  600,  36  N.  E.  948,  24  L. 
R.  A.  152,  41  Am.  St.  Rep.  329.  In  Tiedman's  State  and 
Federal  Control  of  Persons  and  Property  (volume  2,  p.  1053) 
it  is  said  that:  "So  far  as  the  regulation  interferes  with  or 
imposes  a  burden  upon  interstate  commerce  and  involves  the 
exercise  of  an  extra  state  power  of  control  over  the  business 
of  these  corporations,  it  is  only  valid  if  it  be  exercised  by  the 
national  government  *  *  The  police  regulation  of  these 
corporations  and  of  their  business  by  a  state  government  most 
be  confined  to  those  local  regulations  which,  while  they 
interfere  with  commerce  more  or  less  materially,  may  be 
enforced  without  giving  to  the  state  authorities  an  extrater- 
ritorial power  of  control  over  these  corporations  and  their 
business."  But  it  does  not  seem  necessary  to  cite  further 
authority  on  this  proposition,  for  the  appellant  concedes  that 
a  reasonable  police  regulation  of  railroad  corporations  is 
legitimate  and  valid,  and  we  are  not  here  disposed  to  ques- 
tion counsel's  contention  that,  where  such  regulation  unrea- 
sonably affects  interstate  commerce,  it  may  be  invalid,  for  we 
are  firmly  of  the  opinion  that  such  is  not  the  effect  of  the 
statute  in  question,  if  it  be  held  that  the  defendant  is  liable 
thereunder  for  the  damages  occasioned  by  the  use  of  its  engine 
without  a  whistle.  True,  it  may  have  been  necessary  to  delay 
this  train  an  hour  or  two  to  get  an  engine  with  a  whistle,  but 
that  would  have  been  but  a  very  slight  interference  with  its 
business.     It  is  often  the  fact  that  trains  are  delayed  for  five 
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or  ten  hoars  for  other  causes,  and  we  know  of  no  instance  in 
which  the  charter  of  the  corporation  has  been  revoked  for  the 
delay.  If  the  train  had  been  derailed  in  this  instance,  and  io 
or  1 4  of  its  passengers  killed,  the  defendant  could  hardly 
escape  liability  on  the  ground  that  it  had  no  means  of  pre- 
venting the  collision  because  of  inability  to  sound  the  whistle. 
By  its  coarse  the  defendant  endangered  every  life  on  its  train, 
and  all  travelers  on  the  public  highways  crossing  its  track 
were  also  in  danger.  Surely,  it  could  not  be  said,  in  the 
absence  of  the  authorities  cited,  that  a  few  hours  in  the 
movement  of  an  interstate  train  is  of  more  consequence  than 
human  life.  That  such  a  rule  would  be  too  commercial  and 
inhuman  is  manifest  from  the  facts  in  this  case  alone.  The 
trial  courts  properly  held  that  the  disability  of  the  whistle  was 
not  a  defease. 

la  Mrs.  Willfong's  case  the  court  instructed  the  jury  that  if 
it  found  "that  the  conveyance  in  which  she  was  riding  was 
under  the  control  of  her  husband,  and  that  she  relied  upon 
him  to  look  and  listen,  and  to  take  the  necessary  precautions 
in  reference  to  trains,  then  the  fact  that  she  did  not  herself 
look  and  listen  would  not  by  itself  show  that  she  was  negli- 
gent. On  the  other  hand,  by  intrusting  the  matter  to  her 
husband,  if  she  did  so  intrust  it,  she  would  thereby  be  respon- 
sible for  any  failure  on  his  part  to  use  proper  precautions,  if 
he  did  so  fail;  and  negligence  in  this  respect  on  his  part,  if 
there  was  any,  would  be  imputed  to  her."  The  thought  of 
this  instruction  is  that,  if  Mrs.  Willfone  relied  upon  her 
husband  to  look  and  listen  and  to  exercise  reasonable  care, 
she  was  relieved  from  so  doing  herself.  Under  the  doctrine 
which  imputes  the  negligence  of  the  husband  to  the  wife  on 
account  of  the  marital  relation,  the  writer  is  of  opinion  that 
the  instruction  is  correct,  otherwise  the  wife  would  be  charged 
not  only  with  her  husband's  negligence,  but  with  her  own,  and 
thus  be  subjected  to  a  greater  degree  of  care  than  the  law  re- 
quires. The  doctrine  of  imputed  negligence  as  between  the 
husband  and  the  wife  is  based  on  the  theory  that  the  wife  is 
in  the  care  of  the  husband,  and,  if  she  is  to  be  charged  with 
his  negligence,  she  ought  certainly  to  have  the  benefit  of  bis 
care.  But  it  is  not  necessary  to  determine  the  question  in 
this  case,  for  the  reason  that,  while  the  doctrine  of  imputed 
negligence  announced  in  the  instruction  is  the  law  of  this 
case,  it  has  been  substantially  repudiated  in  the  case  of  Nesbit 
v.  Town  of  Garner,  75  Iowa,  314,  39  N.  W.  516,  1  L.  R.  A. 
152,  9  Am.  St.  Rep.  486,  and  is  no  longer  considered  by  this 
court  the  rule  in  this  state.  The  instruction  was  not  asked  by 
the  defendant,  and  it  was  entitled  to  the  correct  rule  as  to 
Mrs.  Willfong's  contributory  negligence.  She  was  bound  to 
the  same  degree  of  care  that  would  be  required  of  her 
husband  or  of  any  other  traveler  along  the  highway,  and  it 
would  then  become  a  question  of  fact  whether  she  exercised 
reasonable  care  under  all  the  circumstances  shown.  That  she 
did  not  look  and  listen  herself  is  stated  in  the  charge  of  the 
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court  and  borne  oat  by  the  record.  She  was  riding  by  the 
side  of  her  husband,  on  the  only  seat  in  the  vehicle,  and  it 
was  her  duty  to  take  such  precautions  for  her  own  safety  as 
were  reasonable  under  the  circumstances.  The  jury  might 
have  been  warranted  in  finding  as  a  matter  of  fact  that  she 
did  so,  if  the  question  had  been  properly  submitted  to  it, 
although  she  did  not  look  and  listen,  i  Thomp.  Neg.  503. 
On  the  other  hand,  it  may  have  fonnd  that,  if  she  had  looked 
and  listened,  she  might  have  seen  or  heard  the  approaching 
train.  In  other  words,  it  must  always  be  largely  a  question 
of  fact  whether  proper  care  has  been  exercised  nnder  given 
circumstances.  Funston  v.  Railway  Co.,  61  Iowa,  453,  16  N. 
W.  518.  This  theory  of  the  case  was  not  submitted  to  the 
jury,  but  they  were  directed  to  the  sole  inquiry  whether  the 
husband  was  exercising  ordinary  care,  and  in  this  there  was 
prejudicial  error,  for  which  there  must  be  a  reversal.  Rail- 
road Co.  v.  Bentz,  38  I1L  App.  485;  Railroad  Co.  v.  Hotham, 
22  Kan.  41;  Johnson  v.  Husband,  Id.  277;  Johnson  v.  Rail- 
road Co.  (Wis.)  64  N.  W.  753.  Because  the  husband  did  not 
stop  to  look  and  listen  does  not  establish  his  negligence,  as 
a  matter  of  law,  in  these  cases.  Facts  might  be  presented 
which  would  require  the  court  to  so  hold,  perhaps,  but  the; 
are  not  presented  in  these  cases.  The  parties  were  in  a  single- 
seated  light  boggy  drawn  by  one  horse,  which  was  walking 
as  they  approached  the  crossing.  Whether  the  road  was 
rough  or  smooth  does  not  appear,  bnt  it  is  a  matter  of  com- 
mon observation  and  knowledge  that  an  ordinary  vehicle  of 
this  kind  does  not  make  much  noise  in  passing  along  an  ordi- 
nary country  road,  particularly  when  the  horse  is  walking. 
And  it  is  for  the  jury  to  say  whether,  in  view  of  all  the  cir- 
cumstances surrounding  him,  he  should  have  stopped  in  the 
exercise  of  ordinary  care.  2  Thomp.  Neg.  1645 ;  Reed  v. 
Railway  Co.,  74  Iowa,  194,  37  N.  W.  140.  That  the  driver 
may  have  exercised  greater  care  in  approaching  the  crossing 
is  not  controlling.  He  had  the  right  to  expect  a  compliance 
with  the  requirements  that  the  engine  whistle  be  sounded  at 
least  60  rods  away,  and  that  the  bell  be  continuously  rang 
until  the  crossing  was  passed  by  the  train ;  and,  if  he  listened 
properly,  and  heard  nothing,  if  was  for  the  jury  to  say 
whether  he  exercised  reasonable  care  under  the  circumstances. 
Furthermore,  there  is  a  sharp  conflict  in  the  evidence  as  to 
whether  the  bell  was  rung  as  required  by  the  law.  A  witness 
was  permitted  to  testify  that  while  he  and  others  were  going 
up  the  track  to  where  Mrs.  Willfong  was  picked  up  imme- 
diately after  the  collision  his  attention  was  called  to  the  fact 
that  no  signal  was  given  for  the  crossing,  and  he  testified  that 
he  heard  none.  Whether  he  meant  to  say  that  the  bell  was 
not  rung  does  not  appear,  and,  as  it  is  admitted  that  the 
whistle  was  not  sounded,  it  does  not  appear  that  this  testi- 
mony was  prejudicial 

For  the  errors  pointed  out  in  the  case  of  Mrs,  Willfong,  it 
is  reversed.     The  case  of  W.  H.  Willfong  is  affirmed. 
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(Supreme  Court  of  Utah,  March  j6,  tyot.) 
[68  Pac.  Rep.  148.] 
Accident  at  Crossing— Evidence  M  to  Speed. 

In  an  action  for  death  by  collision  on  a  crossing;,  an  objection  to  evi- 
dence as  to  the  speed  of  tbe  train  at  the  crossing:,  without  stating  any 
specified  ground,  is  too  general. 
Same— Same,* 

In  an  action  for  death  from  a  collision  on  a  dark  night  on  a  crossing. 
extensively  used  as  a  thoroughfare,  and  somewhat  obscured  by  trees, 
preventing  trains  from  being  seen,  evidence  as  to  the  speed  of  the  train 
is  admissible. 

Same— Opinion     Evidence  to  Show    Whether   Accident    Could    Have 
Been  Avoided. 

A  witness  experienced  in  railroading  as  an  engineer,  and  who  knew 
the  train  which  caused  a  collision  resulting  in  the  death  of  plaintiff's 
intestate,  and  was  familiar  with  the  track  and  grade  at  the  crossing, 
may  give  his  opinion  as  to  such  grade,  tbe  distance  an  object  can  be 
seen  in  front  of  a  headlight,  and  the  distance  within  which  the  train 
can  be  stopped. 
Same — Nonsuit, 

Where,  in  an  action  for  death  caused  by  collision  on  a  railroad  cross- 
ing, the  evidence  of  plaintiff  is  such  that  the  court  cannot  say  that  the 
injury  was  not  caused  by  defendant's  negligence,  it  is  proper  to  deny  a 


S  am  e — S  ign  al  s — E  vi  dence. 

In  an  action  for  death  at  a  crossing,  evidence  of  Inconsistent  state- 
ments of  a  witness  as  to  the  manner  in  which  trains  passed  over  the 
crossing,  and  concerning  the  blowing  of  the  whistle,  are  properly 
excluded,  where  the  witness'  attention  was  not  called  to  the  time,  place, 
and  circumstances  of  the  conversations. 
Same — Negligence  and  Contributory  Negligence — Instructions. 

In  an  action  for  death  by  collision  on  a  crossing,  an  instruction  pred- 
icating a  recovery  against  defendant  on  certain  negligent  acts,  with- 
out reference  to  contributory  negligence,  is  not  erroneous,  where  the 
charge,  construed  as  a  whole,  covered  the  questions  of  negligence  and 
contributory  negligence. 

Appeal  from  district  court,  Weber  county;  H.  H.  Rolapp, 
Judge. 

Action  by  Emil  Olson  and  others,  by  Ingrid  Olson,  guardian 
ad  litem,  and  another,  against  the  Oregon  Short  Line  Rail- 
road Company.  There  was  a  judgment  for  plaintiffs,  and 
defendant  appeals.     Affirmed. 

This  action  was  brought  by  Ingrid  Olson,  widow  of  August 
Olson,  and  by  Emil  Olson,  Minnie  Olson,  and  Bertha  Olson, 
infant  children  of  August  Olson,  by  their  guardian  ad  litem, 
Ingrid  Olson,  their  mother,  heirs  at  law  of  August  Olson, 
deceased,  against  the  defendant  corporation,  to  recover  dam- 
ages arising  from  defendant's  alleged  negligence  in  causing  its 
engine  and  passenger  train  to  approach  a  public  crossing  on 
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iti  railroad  track  at  Harrisville,  Utah,  at  a  dangerous  and 
unreasonable  rate  of  speed,  of  about  so  miles  an  hour,  with- 
out giving  any  signal  or  warning  of  the  approach  of  said  train 
by  ringing  the  bell  of  the  locomotive  or  sounding  the  whistle, 
thereby  causing  the  collision  of  said  train  with  said  August 
Olson,  deceased,  who  was  then  traveling  along  said  high- 
way and  crossing  on  a  wagon,  and  was  on  said  track, 
endeavoring  to  cross  the  same,  resulting  in  the  death  of  Olson. 
Judgment  was  entered  for  the  plaintiffs,  and  defendant 
appeals. 

It  appears  that  Olson  was  a  man  of  about  48  years  of  age, 
with  a  family;  that  his  business  was  that  of  hauling  freight 
between  Ogden  and  Brigham  City;  that  on  December  14, 
1897,  at  about  4  o'clock  in  the  afternoon,  Olson  started  from 
Ogden  to  go  to  Brigham  City,  with  a  team  of  three  hones 
hitched  to  a  loaded  double-box  wagon,  with  covers  over  the 
bows  of  the  back  part  of  said  wagon;  that,  while  attempting 
to  cross  the  railroad  track  from  south  to  north,  Olson  was 
run  into  by  a  south-bound  passenger  train  and  was  killed, 
The  track  at  this  point  runs  from  northwest  to  southeast,  st 
an  angle  of  about  26  degrees,  and  from  one-half  mile  north  to 
same  distance  sooth  is  built  upon  a  grade  of  about  12  feet  to 
the  mile  descending  south.  Olson  was  sitting  on  the  front 
end  of  the  box,  outside  of  the  cover,  driving  his  team.  It  was 
a  cold,  stormy,  windy  night.  It  was  snowing,  and  rain  was 
being  blown  from  the  northwest,  and  there  was  a  heavy  wind, 
which  made  some  noise,  and  the  night  was  very  dark.  Evi- 
dence was  given  tending  to  show  that  the  train  was  running 
down  grade  at  about  50  miles  an  hour.  Its  regular  time  was 
about  30  miles  an  hour.  It  left  Brigham  City,  as  some  wit- 
nesses testify,  10  or  15  minutes  late.  Some  of  the  witnesses 
residing  near  the  crossing  testify  that  the  train  was  running 
faster  at  this  point  than  they  ever  saw  it  ran  before.  There 
was  a  whistling  post  41  rods  north  of  the  crossing  where  the 
collision  occurred.  Plaintiffs'  witnesses  testify  that  no 
whistle  was  sounded  or  bell  rung  on  the  engine  at  the 
whistling  post,  and  not  until  a  moment  before  the  engine 
struck  the  deceased.  The  whistle  and  the  collision  were 
almost  instantaneous.  The  crossing  was  a  public  highway, 
and  was  extensively  traveled  and  used  for  all  purposes.  Five 
hundred  and  fifty  feet  southeast  of  the  crossing,  by  the  side  of 
the  track,  is  a  passenger  platform,  used  to  receive  and  deliver 
passengers  for  trains.  One  hundred  and  thirty  feet  still 
further  south  is  another  public  crossing  over  the  railroad 
tracks.  About  100  teams  cross  these  crossings  daily,  and  the 
engineer  knew  of  the  crossings,  and  knew  that  they  were 
traveled  extensively.  About  46  families  resided  in  Harris- 
ville, along  the  highways  leading  to  the  crossing,  but  no  store 
or  school  house  is  located  there.  Black  willows  and  trees 
were  growing;  along  the  right  of  way  for  some  distance  north 
of  the  crossing,  and  on  the  west  side  of  the  road  on  which 
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Olson  was  traveling.  Near  the  track  there  was  a  large  bunch 
of  willows.  The  witnesses  differ  as  to  what  extent  these 
willows  would  obstruct  Olson's  view.  Some  of  them  say  they 
were  12  or  13  feet  high.  Others  say  they  would  obstruct  the 
view  of  the  headlight  at  the  crossing,  and  that  a  person  could 
not  easily  see  the  headlight  on  a  train  while  passing  behind 
the  willows  to  the  north.  The  grade  of  the  track  continued 
northwesterly  from  the  crossing  half  a  mile  to  some  poplar 
trees  and  willows,  and  from  this  point  the  track  was  on  a 
descending  grade. 

P.  L.  Williams,  George  H.  Smith,  and  J.  W.  N.  White- 
cotton,  for  appellant. 

J.  D.  Call,  C.  C.  Richards,  and  E.  M.  Allison,  Jr.,  for  re- 
spondents. 

After  stating  the  facts,  MINER,  C.  J.,  delivered  the  opin- 
ion of  the  court: 

(Question  of  practice  omitted.) 

2.  The  appellant  contends  that  the  court  erred  in  permitting 
the  testimony  to  be  given  with  reference  to  the  speed  of  the 
train  at  a  public  crossing.  The  objection  to  the  admission  of 
this  testimony  was  too  general.  No  specific  ground  of  objec- 
tion was  stated  to  the  court.  This  was  not  sufficient.  8  Enc 
PL  &  Prac.  218,  219;  3  Jones,  Ev.  g  896;  Snowden  v.  Coal 
Co.,  16  Utah,  372,  52  Pac.  5991  Culmer  v.  Clift,  14  Utah. 
291,  47  Pac.  8; ;  Crocker  v.  Carpenter,  98  Cal.  418,  33  Pac.  271. 
The  general  rule  to  the  effect  that  the  objection  must  be 
specific  is  subject  to  the  exception  that,  if  the  evidence  is 
clearly  inadmissible  for  any  purpose,  a  general  objection  will 
be  sufficient;  but  the  evidence  was  not  clearly  inadmissible, 
under  this  exception  to  the  rule.  Snowden  v.  Coal  Co.,  16 
Utah,  366,  52  Pac.  599.  Treating  the  question  upon  the 
merits,  we  are  satisfied  that  the  testimony  was  properly 
admitted.  It  will  be  remembered  that  the  injury  complained 
of  occurred  at  a  public  crossing  where  over  100  teams  passed 
daily.  Many  houses  where  people  resided  were  built  along 
the  road  near  it,  and  the  engineer  knew  it  to  be  a  public 
thoroughfare,  and  that  it  was  used  extensively.  The  train 
had  the  right  of  way,  but  the  engineer  was  bound  to  give  due 
and  timely  warning  of  its  approach,  so  that  passing  teams 
might  stop  and  allow  it  to  pass.  The  warning  required  to  be 
given  may  not  be  due  and  timely  if  the  speed  of  the  train  is 
such  as  to  render  the  warning  unavailing  to  passing  teams. 
A  speed  of  50  miles  an  hour  might  not  be  unreasonable  under 
some  circumstances.  Under  others  it  might  be  dangerous 
thus  to  use  the  crossing.  This  would  depend  upon  the  warn- 
ing given  and  the  speed  of  the  train.  This  speed  at  such  a 
crossing  as  this  one  was  shown  to  be  should  not  be  so  great 
as  to  render  useless  the  warning  of  the  whistle  and  bell. 
Especially  is  this  so  when  it  appears,  as  in  this  case,  that  the 
accident  occurred  on  a  dark  night,  when  a  heavy  wind  and 
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snow  storm  was  in  progress,  which  might  prevent  pedestrian! 
from  hearing  the  warning,  and  intervening  trees  and  willows 
might  prevent  the  train  from  being  seen.  The  character  of 
the  crossing  was  an  important  circumstance  to  be  taken  into 
consideration  in  determining  what  rate  of  speed  would  be  rea- 
sonable. The  defendant  was  bound  to  use  reasonable  care  to 
see  that  the  train  passed  at  a  reasonable  rate  of  speed,  pro- 
portionate to  the  danger.  The  care  should  be  measured  by 
the  apparent  danger.  A  high  rate  of  speed  might  be  allowa- 
ble in  country  districts  where  the  crossings  were  not  exten- 
sively used;  but  the  same  rate  of  speed  might  be  dangerous 
to  life  and  property  in  thickly  inhabited  country  districts, 
and  at  public  crossings  where  hundreds  of  teams  are  passing 
daily.  The  degree  of  care  to  be  used  by  both  parties  wai 
aoch  as  a  prudent  man  would  exercise,  under  the  ctrcnm- 
stances  of  the  case,  in  endeavoring  fairly  to  perform  his  duty. 
As  was  said  by  Mr.  Justice  Bradley  in  Improvement  Co.  v. 
Steed,  95  U.S.  161.  24  L.  Ed.  403:  "The  train  has  the  pref- 
erence and  right  of  way,  but  it  is  bound  to  give  dne  warning 
of  its  approach,  so  that  the  wagon  may  stop  and  allow  it  to 
pass,  and  to  use  every  exertion  to  stop  if  the  wagon  ii 
inevitably  in  the  way.  Such  warning  mast  be  reasonable  and 
timely.  Bat  what  is  reasonable  and  timely  warning  ma; 
depend  on  many  circumstances.  It  cannot  be  such  if  the 
speed  of  the  train  is  so  great  as  to  render  it  unavailing.  The 
speed  of  a  train  at  a  crossing  should  not  be  so  great  as  to 
render  unavailing  the  warning  of  its  whistle  and  bell;  and 
this  caution  is  especially  applicable  when  their  sound  is 
obstructed  by  winds  or  other  noise,  and  when  intervening 
objects  prevent  those  who  are  approaching  the  railroad  from 
seeing  a  coming  train.  In  such  cases,  if  an  unslackened  speed 
is  desirable,  watchmen  should  be  stationed  at  the  crossing." 
In  Ellis  v.  Railroad  Co.,  138  Pa.  506,  21  Atl.  140.  21  Am.  St 
Rep.  014,  the  court  said:  "In  other  words,  negligence  is  the 
absence  of  care  according  to  the  circumstances,  and  most  be 
measured  by  the  apparent  danger.  While  a  high  rate  of  speed 
is  allowable,  and  perhaps  necessary,  in  rural  districts,  the 
same  rate  of  speed  might  be  attended  with  peril  to  life  in 
more  thickly  populated  sections  and  at  dangerous  crossings." 
Railroad  Co.  v.  Miller.  39  CCA.  642,  99  Fed.  529;  Hicks 
v.  Railway  Co.,  164  Mass.  424,  41  N.  E.  721,  49  Am.  St 
Rep.  471. 

3.  Under  objection,  in  answer  to  a  hypothetical  question,  a 
witness  for  the  plaintiffs  was  permitted  to  state  his  opinion 
of  the  grade  of  the  track  at  and  below  the  place  where  the 
collision  occurred,  the  distance  an  object  could  be  seen  in 
front  of  the  headlight  and  the  distance  within  which  the  train 
could  be  stopped.  The  witness  was  experienced  in  railroad 
business,  had  been  an  engineer  for  a  considerable  time  prior 
to  the  accident,  and  knew  the  engine,  train,  headlight  and 
surroundings,  and  was  familiar  with  the  track  and  grade  in 
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question.  He  stated  that  it  would  be  about  a  12  foot  grade 
from  the  lower  crossing  to  the  crossing  where  the  injury 
occurred,  and  that  by  means  of  the  headlight  the  engineer 
could  have  seen  Olson's  wagon  450  or  500  feet  ahead  of  the 
engine,  had  he  been  on  the  lookout.  We  are  of  the  opinion 
that  the  testimony  was  proper.  The  witness  was  shown  to 
be  competent,  and  testified  as  an  expert.  The  jndge  exercised 
a  discretionary  power  in  admitting  the  testimony,  and  his 
decision  will  not  be  reversed  on  appeal  except  a  clear  case  of 
abase  of  discretion  is  shown.  Wright  v.  Southern  Pac  Co., 
1;  Utah,  434,  49  Pac.  309,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  559; 
State  v.  Webb,  18  Utah,  450,  56  Pac.  159;  Konold  v.  Railway 
Co.,  21  Utah,  371,  60  Pac.  1021,  17  Am.  &  Eng.  R.  Cas.,  N. 
S„  450;  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  423. 

4.  At  the  conclusion  of  the  plaintiffs'  testimony  the  defend- 
ant moved  the  court  for  a  judgment  of  nonsuit  against  the 
plaintiffs  for  the  reason,  among  others,  that  the  testimony 
shows  that  the  plaintiffs'  intestate  was  guilty  of  gross  negli- 
gence, and  that  no  negligence  was  shown  on  the  part  of  the 
defendant,  and  claims  that  there  was  no  evidence  to  justify 
the  court  in  overruling  the  motion  for  a  nonsuit.  This  motion 
is  met  by  the  objection  from  the  plaintiffs  that  the  bill  of 
exceptions  does  not  contain,  or  purport  to  contain,  all  the 
evidence  upon  the  trial,  and  therefore  the  court  should  decline 
to  consider  the  error  assigned.  This  contention  on  the  part 
of  the  plaintiffs  is  sustained  by  repeated  decisions  of  this 
court,  and  by  the  weight  of  authority.  In  Mining  Co.  v. 
Gisborn,  21  Utah,  68,  59  Pac.  518,  this  court  held  that,  where 
a  bill  of  exceptions  does  not  purport  to  set  forth  the  substance 
of  all  of  the  evidence  adduced  at  the  trial  upon  the  points  in 
issue,  it  will  be  presumed  upon  appeal  that  there  was  suffi- 
cient proof  to  support  the  findings  and  decision  of  the  trial 
court.  In  Cochrane  v.  Bussche,  7  Utah,  233,  26  Pac  294,  it 
was  held  that,  "where  the  record  on  appeal  from  an  order 
dissolving  an  attachment  does  not  show  all  the  evidence  upon 
which  the  action  of  the  trial  court  was  based,  it  will  be  pre- 
sumed that  the  lower  court  acted  upon  sufficient  evidence." 
The  same  doctrine  is  held  in  Culmer  v.  Caine,  22  Utah,  216, 
61  Pac  1008;  Snyder  v.  Emerson,  19  Utah,  321,  57  Pac  300; 
Warner  v.  Association,  8  Utah,  431,  32  Pac  696;  Railroad 
Co.  v.  Lorentzen,  24  C.  C.  A,  592,  79  Fed.  291 ;  Association 
v,  Robinson,  20  C.  C.  A.  262,  74  Fed.  10;  Abridge  v.  Alridge, 
120  N.  Y.  614,  24  N.  E.  1022;  James  v.  Dexter,  113  111.  654; 
Wood  v.  Railway  Co.,  49  Mich.  370,  13  N.  W.  779;  Beatty  v. 
O'Connor,  106  Iud.  81,  5  N.  E.  880;  Antisdel  v.  Railway  Co., 
26  Wis.  145.  7  Am.  Rep.  44;  McLain  v.  Morse,  42  Neb.  52, 
60  N.  W.  334;  State  v.  Strohbehn,  96  Iowa,  339,  65  N.  W. 
304;  Railway  Co.  v.  Amos.  54  Ark.  159,  15  S.  W.  362;  White 
Pine  Co.  v.  Herrick,  19  Nev.  311,  10  Pac.  215;  People  v.  Wil- 
liams, 45  Cal.  25.  The  general  rule  is  held  to  be  that  while  a 
moving  party  is  required  to  set  forth  so  much  of  the  evidence, 
2  R  R  R— 51 
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and  no  more,  or  the  substance  of  the  evidence,  as  may  be 
necessary  to  explain  or  sustain  the  point  specified  in  his  bill 
of  exceptions,  be  is  not  required  to  set  forth  all  the  evidence 
in  fall.  In  the  present  case  this  court  is  asked  to  find  that 
there  was  no  evidence  in  the  case  to  sustain  the  decision  of 
the  court,  without  knowing  what  the  evidence  was.  The  bill 
of  exceptions  in  this  case  does  not  purport  to  give  all  the  evi- 
dence, nor  even  the  substance  of  all  the  evidence,  bearing 
upon  the  question  raised  in  the  motion  raised  for  a  nonsuit. 
The  presumption,  therefore,  would  be  that  there  was  evidence 
to  justify  the  ruling  of  the  court.  But  if  we  consider  this 
question  upon  the  merits,  we  are  satisfied  that  no  error  was 
committed  by  the  trial  court  in  overruling  the  motion  for  a 
nonsuit.  The  evidence  of  plaintiffs  was  of  such  a  character 
that  the  court  could  not  say  that  the  defendant  was  not  guilty 
of  the  negligence  that  caused  the  injury.  When  a  nonsuit  is 
requested  it  is  the  dnty  of  the  court  to  assume  as  true  all  facts 
which  could  be  properly  found  by  the  jury  from  all  the  evi- 
dence, and  before  the  court  can  grant  a  nonsuit  it  must  appear 
that  the  plaintiff  has  failed  to  make  oat  a  prima  facie  case. 
As  held  in  Reese  v.  Mining  Co.,  15  Utah,  460,  49  Pac  824: 
"When  a  given  state  of  facts  is  such  that  reasonable  men 
might  fairly  differ  upon  the  question  as  to  whether  there  was 
contributory  negligence  or  not,  the  determination  of  the 
matter  is  for  the  jury.  It  is  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same  conclusions  from 
them  that  the  question  of  contributory  negligence  is  ever  con- 
sidered one  of  law  for  the  court. "  This  general  role  so  often 
laid  down  by  this  court  follows  the  case  of  Railroad  Co.  v. 
Ives,  144  U.  S.  428,  12  Sup.  Ct  679,  36  L.  Ed  485,  and  should 
always  be  kept  in  mind  when  considering  this  question. 
Wines  v.  Railway  Co.,  9  Utah,  232,  33  Pac.  1042;  Lowe  v. 
Salt  Lake  City,  13  Utah,  91.  44  Pac.  1050,  57  Am.  St.  Rep. 
708;  Dederichs  v.  Railway  Co.,  13  Utah,  34,  44  Pac.  649; 
Saunders  v.  Southern  Pac  Co.,  13  Utah,  275,  44  Pac  932. 
5.  Exception  was  taken  to  the  refusal  of  the  court  to  sus- 
tain the  general  objection  made  by  the  defendant  to  questions 
put  to  Mrs.  Taylor  upon  cross-examination.  The  questions 
propounded  had  a  tendency  to  show  the  interest  or  bias  of  the 
witness,  and  under  the  circumstances  it  was  not  prejudicial 
error  to  permit  the  witness  to  answer  them.  Neither  do  we 
find  any  reversible  error  in  the  ruling  of  the  court  in  allowing 
a  question  to  Mrs.  Dabb  as  to  conversations  she  had  with  the 
witness  Taylor  about  the  manner  in  which  trains  passed  over 
the  crossing,  and  also  concerning  the  blowing  of  the  whistle. 
She  stated  that  she  had  a  conversation  with  Mrs.  Taylor,  bnt 
what  was  said  was  ruled  out  because  the  attention  of  the 
witness  was  not  called  to  the  time,  place,  and  circumstances 
of  the  conversation.  The  denial  of  Mrs.  Taylor  that  she 
"heard  two  or  three  whistles,  and  then  a  crash,"  was  not 
allowed  to  be  disputed  by  Mrs.  Dabb.     No  prejudice  could 
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arise  to  the  defendant  from  the  fact  that  the  question  was 
allowed  when  the  answer  was  rejected.  When  propounding 
impeaching  questions  to  a  witness  concerning  his  prior 
inconsistent  statements  to  another,  the  time,  place,  and  cir- 
cumstances should  be  stated  with  reasonable  certainty,  in 
order  to  allow  a  proper  foundation  for  the  question,  3  Jones, 
Ev.  §  849;  I  Greenl.  Ev.  (iGth  Ed.)  §  462. 

6.  Exception  is  taken  to  instruction  No.  10,  wherein  the 
court  told  the  jury :  "If  yon  find  from  the  evidence  that  the 
crossing  upon  which  the  deceased  was  killed  was  a  public 
highway,  and  had  been  used  as  such  for  a  long  number  of  years 
prior  to  the  accident,  and  if  yon  further  find  that  a  large 
number  of  teams  and  persons  passed  over  said  crossing  each 
day,  and  at  all  hours  of  the  day,  then  1  charge  you  that  it  was 
the  duty  of  the  engineer  of  the  train,  when  approaching  the 
crossing,  to  have  been  on  the  lookout  for  teams  and  persons 
on  the  crossing,  or  in  such  close  proximity  thereto  as  to  be 
in  danger  of  colliding  with  the  train,  then  to  use  all  reasona- 
ble care  and  diligence  and  make  use  of  all  the  appliances  at 
his  command  to  have  the  train  under  control,  and  stop  if  nec- 
essary to  avoid  a  collision  with  and  injury  to  such  team  or 
persons;  and  if  you  further  find  that  the  engineer  was  negli- 
gent in  not  keeping  such  lookout,  and  in  not  discovering  the 
peril  of  the  deceased  in  time  to  have  avoided  the  accident, 
and  that  he  did  or  could  have  discovered  him,  and  the  peril 
he  was  in,  in  time  to  avoid  the  collision,  if  he  had  been  on 
the  lookout,  then  I  charge  you  that  the  defendant  is  liable  for 
the  killing  of  Olson,  and  the  plaintiffs  are  entitled  to  recover 
in  this  action."  This  instruction  should  be  considered  and 
construed  in  connection  with  the  other  instructions  bearing 
upon  the  whole  subject.  The  seventh  instruction  reads  as 
follows:  "Yon  are  charged  that  it  was  the  duty  of  the 
deceased,  as  he  approached  the  said  crossing  just  before  the 
time  of  the  accident  which  resulted  in  his  death,  to  both  listen 
for  and  look  in  the  direction  from  which  the  train  approached, 
to  ascertain  if  any  train  was  approaching,  and  it  was  his  duty 
to  continue  to  so  Hsten  and  look  until  he  had  crossed  said 
railroad.  The  failure  of  the  company,  if  it  did,  to  ring  the 
bell,  sound  its  whistle,  or  give  any  alarm  of  its  approach,  did 
not  relieve  the  deceased  from  the  obligations  to  perform  the 
said  duty  of  listening  and  looking,  and  if  the  said  deceased, 
as  he  approached  said  crossing,  by  the  use  of  his  senses  of 
sight  and  hearing  in  looking  and  listening  for  the  approach  of 
the  said  train,  could  have  discovered  that  it  was  approaching, 
and  have  avoided  said  collision,  then  the  plaintiffs  cannot 
recover  in  this  case."  The  eighth  instruction  is  as  follows: 
"If,  without  so  looking  and  listening  for  an  approaching  train, 
a  person  attempts  to  cross  a  railroad  track,  and  is  injured  by  a 
passing  train,  his  own  careless  conduct  is  deemed,  in  law. 
to  have  assisted  in  bringing  about  the  injury,  and  he  cannot 
complain  of  the  other  party  concerned  in  the  transaction. 
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even  though  such  other  part;  may  have  also  been  negli- 
gent. "  It  is  contended  that  the  tenth  instruction  omits  the 
subject  of  contributor;  negligence.  The  charge,  taken  as  a 
whole,  fully  covered  the  question  of  negligence  on  the  part  of 
the  defendant,  and  contributory  negligence  on  the  part  of  the 
plaintiff.  It  is  not  always  possible  to  cover  all  the  questions 
arising  in  a  case  in  one  sentence  or  paragraph.  It  is  suffi- 
cient if  the  whole  charge,  when  taken  and  construed  together, 
states  the  law  fairly  and  correctly.  As  said  in  Hamer  v. 
Bank,  g  Utah,  220,  33  Pac  941 :  "The  mere  omission  in  one 
part  of  the  charge  by  the  court  of  certain  elements,  though 
material,  when  they  are  substantially  given  in  another  part, 
will  not  be  ground  for  reversing  the  judgment.  On  this  point, 
Thompson,  in  his  work  on  Trials  (volume  2,  §  2407),  states 
the  law  as  follows :  'The  charge  is  entitled  to  a  reasonable 
interpretation.  It  is  construed  as  a  whole,  in  the  same  con- 
nected way  in  which  it  was  given,  upon  the  presumption  that 
the  jury  did  not  overlook  any  portion,  but  gave  due  weight  to 
it  as  a  whole;  and  this  is  so  although  it  consists  of  clauses 
originating  with  different  counsel,  and  applicable  to  different 
phases  of  the  evidence.  If,  when  so  construed,  it  presents 
the  law  fairly  and  correctly  to  the  jury,  in  a  manner  not  cal- 
culated to  mislead  them,  it  will  afford  no  ground  for  reversing 
the  judgment,  although  some  of  its  expressions,  if  standing 
alone,  might  be  regarded  as  erroneous,  or  because  there  may 
be  an  apparent  conflict  between  isolated  sentences,  or  because 
its  parts  may  be  in  some  respects  slightly  repugnant  to  each 
other,  or  because  some  of  them,  taken  abstractedly,  may  have 
been  erroneous.'  "  Anderson  v.  Mining  Co.,  16  Utah,  38,  so 
Pac.  Si;;  State  v.  McCoy,  15  Utah,  141,  49  Pac.  420;  Reese 
v.  Mining  Co.,  17  Utah,  496,  54  Pac.  759. 

Exception  is  taken  to  the  court's  instruction  on  the  subject 
of  damages  and  the  admission  of  certain  testimony.  We  have 
examined  all  these  and  other  exceptions  taken  by  the  appel- 
lant, and  find  no  reason  for  reversing  the  judgment  of  the 
court  below,  based  upon  any  exception  taken  and  argued  or 
presented  in  the  briefs  of  appellant's  counsel. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

BASKIN  and  BARTCH,  JJ..  concur. 


St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Carwile  el  at, 

(Court  of  Civil  Appeals  of  Texas,  Feb.  1,  igot.) 

[67  S.  W.  Rep.  160.] 

Accident  at  Crossing-- Contributory  Negligence— Evidence.* 

Plaintiff  was  struck  by  defendant's  engine  at  a  railway  crossing. 
She  was  riding  in  a  top  buggy,  with  the  curtains  partly  up,  but  she 

•As  to  the  duty  to  stop,  look  and  listen  before  crossing  railroad  tracks, 
see  generally,  Hecker  v.  Oregon  S.  Co.  (Ore.),  23  Am.  &  Eng.  B.  Cas., 
N.  S„  33,  and  foot-note. 
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could  see  down  the  track  in  the  direction  from  which  the  engine  came. 
At  about  20  steps  from  the  crossing,  she  slackened  her  horse's  speed, 
and  looked  and  listened  ;  bnt,  not  seeing'  or  hearing  any  train,  she  drove 
on  until  the  horse's  fore  feet  were  on  the  track,  when  she  heard  the  en- 
gine close  to  her.  She  at  once  reined  her  horse  to  the  right,  and  got  it 
off  the  track,  but  the  engine  struck  the  buggy.  The  engine's  speed  was 
about  15  miles  an  hour.  The  evidence  though  conflicting,  was  sufficient 
to  establish  that  the  steam  whistle  was  not  sounded,  nor  the  bell  rang, 
as  the  engine  approached  the  crossing  :  held,  that  the  court  would  not 
disturb  a  finding  of  the  jury  that  plaintiff  was  not  guilty  of  contributory 
negligence. 

Appeal  from  district  court,  Tarrant  county;  M.  E.  Smith, 
Judge. 

Action  by  M.  S.  Carwile  and  wife  against  the  St  Louis 
Southwestern  Railway  Company.  The  wife  prosecuted  the 
action  in  her  own  name  after  the  husband's  death,  and  the 
children  of  plaintiffs  intervened.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Affirmed. 

E.  B.  Perkins,  Perkins  &  Gilbert,  and  R.  L.  Lassiter,  for 
appellant. 

Wynne,  McCart  &  Bowlin,  for  appellees. 

HUNTER,  J.  This  suit  was  brongbt  by  M.  S.  Carwile  and 
his  wife,  E.  S.  Carwile,  to  recover  damages  from  appellant 
for  injuries  alleged  to  have  been  inflicted  on  the  wife  at  a 
public  crossing  near  North  Ft  Worth  by  a  collision  between 
one  of  appellant's  trains  and  Mrs.  Carwile's  buggy;  the  neg- 
ligence alleged  being  failure  to  ring  the  bell  and  blow  the 
whistle  at  the  crossing  as  required  by  statute.  The  de- 
fendant pleaded  in  abatement  the  misjoinder  of  the  wife 
as  plaintiff,  not  guilty,  and  contributory  negligence  on 
the  part  of  the  wife,  in  not  looking  and  listening  before  driv- 
ing onto  the  railroad  track.  Pending  the  suit  the  husband 
died  intestate,  and  the  wife  amended  and  prosecuted  the  suit 
in  their  own  name  as  survivor,  claiming  the  right  to  do  so 
because  there  was  no  administration  upon  her  husband's 
estate,  and  no  necessity  for  any.     A  plea  in  abatement  and 

Serial  exceptions  were  urged  against  her  right  to  prosecute 
e  suit  in  her  own  name,  all  of  which  were  overruled.  But 
before  the  trial  began,  the  children  intervened,  claiming  the 
right  to  recover  as  heirs  of  their  father.  A  motion  was 
made  to  strike  out  the  plea  of  intervention,  which  was  over- 
ruled, and  verdict  and  judgment  went  against  appellant  for 
$3,500,  which  the  jury  divided  equally  between  the  widow  and 
the  children,  and  the  court  rendered  judgment  accordingly, 
from  which  judgment  this  appeal  is  taken. 

The  court  did  not  err  to  the  prejudice  of  appellant  in  refus- 
ing to  strike  out  the  plea  of  intervention  filed  by  the  chil- 
dren. Railroad  Co.  v.  Watkins  (Tex.  Civ.  App.)  26  S.  W. 
760:  Id.,  88  Tex.  20,  20  S.  W.  232.  The  widow  was  properly 
allowed  to  prosecute  the  suit  to  judgment,  and  it  made  no 
difference  to  appellant  that  the  children  were  joined,  as  theie 
was  no  administration,  and  no  necessity  for  any.     Telegraph 
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Co.  v.  Kerr.  4  Tex.  Civ.  App.  280,  23  S.  W.  564;  Nickerson 
v.  Nickerson,  6s  Tex.  281;  Cotton  Oil  Co.  v.  Valley  (Tex. 
Civ.  App.)  36  S.  W.  999;  Walker  v.  Abercrombie,  61  Tex.  69. 

On  the  merits,  the  record  discloses  that  it  was  a  dismal 
rainy  morning,  about  9  o'clock,  in  February,  1901,  when  the 
accident  occurred  at  the  intersection  of  appellant's  railroad  , 
and  the  public  way  leading  from  Ft.  Worth  to  the  Union 
Stock  Yards,  in  North  Ft  Worth.  She  was  riding  in  a  top 
boggy,  going  northward  to  her  home  from  the  city,  with  the 
side  curtains  partly  up;  bat  on  the  west  Bide  she  could  see  oil 
to  the  left  and  down  the  railroad  from  the  direction  the  engine 
came  which  struck  her  buggy.  At  about  20  steps  from  the 
railroad  she  slackened  up  her  horse,  which  was  going  in  a  slow 
trot,  and  looked  both  to  the  left  and  right,  and  listened  for  a 
train.  Neither  seeing  nor  hearing  any,  she  drove  on  till  her 
horse's  fore  feet  were  on  the  railroad,  when  she  heard  the 
noise  of  the  engine  close  to  her  on  the  left  and  a  little  behind 
her,  as  the  intersection  is  made  at  an  acute  angle,  converging 
towards  the  northeast.  She  immediately  reined  her  horse  to 
the  right  and  got  it  off  the  track,  but  the  engine  struck  the  left 
hind  wheel  of  her  baggy,  and  knocked  her  out  of  her  seat, 
across  the  dashboard,  and  bruised  and  injured  her  left  shoulder 
and  arm,  and  also  her  left  breast  and  side,  so  that  she  has 
suffered  much  pain,  and  has  been  able  to  use  her  left  arm  bat 
little  since,  cannot  dress  herself  without  assistance,  and  her 
shoulder  and  arm  are  stiff  and  continue  to  give  her  pain.  The 
evidence  is  conflicting  as  to  whether  the  whistle  was  sounded 
and  the  bell  rung  as  the  engine  approached  the  crossing,  but 
sufficient  to  establish  that  they  were  not  The  engine  was 
making  about  15  miles  an  hour,  though  it  was  not  in  the  cor- 
porate limits  of  the  city.  The  evidence  tends  strongly  to 
show  that  she  was  guilty  of  contributory  negligence,  but  on 
this  point  the  circumstances,  as  related,  are  conflicting;  and 
we  find,  in  deference  to  the  verdict,  that  she  was  not  guilty 
of  contributory  negligence,  as  her  evidence  is  to  that  effect 

We  have  examined  and  carefully  considered  every  assign- 
ment of  error, — 16  in  all, — and  overrule  them,  because  we  find 
no  merit  in  them,  and  no  new  question  of  law  is  raised 
thereby,  and  no  useful  purpose  would  be  subserved  by  writ- 
ing thereon;  and,  finding  no  error  in  the  proceedings,  the 
jndgment  is  affirmed.  

Lumsden  et  a!,  v.  Chicago  R.  I.  &  T.  Ry.  Co. 

{Court  of  Civil  Appeals  of  Texas,  Feb.  1, 1901.) 

[67  S.  W.  Rep.  168.] 

Accident  on  Track— Contributory  Negligence— Instructions.* 

In  an  action  against  a  railroad  company  for  negligently  earning  thr 
death  of  a  person  crossing  its  switch  tracks,  where  it  was  claimed  that 
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plaintiff's  intestate  was  guilty  of  contributory  negligence  in  not  going 
between  tbe  tracks  until  he  reached  a  public  highway,  and  then  around 
to  his  destination,  so  as  to  circumnavigate  the  switch  yards,  instead  of 
crossing  the  tracks,  an  instruction  that  if  the  jury  find  that  plaintiff's 
intestate  could  have  gone  from  the  point  where  he  started  to  his  desti- 
nation by  going  between  the  switch  tracks  until  he  reached  the  high- 
way, and  that  an  ordinarily  prudent  person  would  have  so  gone,  and 
that  If  he  had  so  gone  he  would  not  have  been  killed,  it  was  their  duty 
to  find  for  the  defendant,  was  objectionable  because  argumentative. 
Same — Same — Sam  e . 

In  an  action  for  the  death  of  a  person  crossing  railroad  tracks,  defend- 
ant claimed  that  deceased  was  con  tributarily  negligent  in  failing  to 
look  and  listen  and  in  other  respects.  The  court  instructed  generally 
that  if  deceased  failed  to  look  and  listen  before  going  on  the  track,  and 
such  failure  was  negligence,  and  if  he  had  so  looked  and  listened  he 
could  have  discovered  the  danger,  they  should  find  for  defendant,  and 
that  if  deceased  attempted  to  cross  in  front  of  the  cars,  and  the  jury 
believed  that  in  attempting  to  cross  he  was  guilty  of  negligence,  they 
should  find  for  defendant :  held,  that  further  instructions,  given  at 
defendant's  request,  substantially  repeating  the  general  charge  and 
reiterating  the  consequences  of  deceased's  failure  to  look  and  listen, 
rendered  the  whole  set  of  instructions  erroneous,  as  unduly  emphasising 
a  particular  defense. 

Appeal  from  district  court.  Wise  county;  J.  W.  Patterson, 
Judge. 

Action  by  R.  E.  Lumsden  and  others  against  the  Chicago, 
Rock  Island  &  Texas  Railway  Company.  From  a  judgment 
in  favor  of  defendant,  plaintiffs  appeal.     Reversed. 

R  E.  Carswell  and  C.  K.  Bell,  for  appellants. 

T.  J.  McMurray,  for  appellee. 

CONNER,  C.  J.  This  is  an  appeal  from  a  judgment  in 
appellee's  favor  by  R.  E.  Lumsden  and  Debre  Lumsden,  sur- 
viving wife  and  minor  child,  respectively,  of  John  W. 
Lumsden,  who  was  run  over  and  killed  by  cars  of  the  appel- 
lee company  in  its  yards  at  Bridgport,  Wise  countv,  Tex.,  on 
the  night  of  November  21,  1808.  It  was  charged  that  the 
deceased  was  in  the  employment  of  the  appellee  company  as 
a  member  of  a  bridge  gang ;  that  he  had  been  directed  to  go  to 
the  town  of  Jacksboro,  and  that,  while  going  from  the  board- 
ing car  of  the  bridge  gang  across  the  railway  yard  and 
tracks  at  Bridgport  to  take  passage  upon  one  of  appellee's 
trains  destined  for  Jacksboro,  he  was,  without  fault  or 
negligence  on  his  part,  negligently  ran  down  and  killed 
by  some  heavily  laden  cars  that  had  been  "kicked" 
along  and  down  a  switch  track  across  which  deceased  was 
going  when  ran  over.  It  was  alleged  that  the  night  was  very 
dark;  that  no  brakeman  or  light  was  stationed  on  the  end  of 
the  approaching  car;  that  no  light  was  on  the  depot  platform 
near  which  the  accident  occurred;  and  that  said  cars 
approached  without  noise,  without  warning,  and  very  rapidly. 
The  defense,  so  far  as  necessary  to  here  state,  was  a  general 
denial  and  contributory  negligence  on  the  part  of  John  W. 
Lumsden  in  attempting  to  cross  the  track  upon  which  he  was 
killed  at  the  time  and  in  the  manner  he  did  without  stopping. 
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looking,  and  listening,  and  in  attempting  to  cross  the  track 
rather  than  go  in  another  and  safer  way.  The  errors  assigned 
are  to  the  action  of  the  court  in  giving  certain  special  instruc- 
tions requested  by  appellee,  and  in  refusing  others  requested 
by  appellants.  To  illustrate  the  force  of  appellants'  objec- 
tions and  the  conclusion  to  which  we  have  come  it  will  be 
necessary  to  set  out  the  instructions  involved,  and  to  state 
that  the  evidence  of  the  contending  parties  in  many  material 
particulars  was  as  distinctly  conflicting  as  evidence  conld  well 
be.  The  evidence  in  behalf  of  appellants  tended  to  support 
the  material  allegations  of  their  petition,  and  to  show  that 
deceased  was  in  the  exercise  of  ordinary  care  at  the  time  he 
was  killed,  while  appellee's  evidence  tended  to  show  that  the 
night  was  light  instead  of  dark ;  that  the  brakeman  with  a 
light  was  upon  the  forward  car  instead  of  some  four  or  five 
cars  back;  that  the  cars  approached  slowly  instead  of  rapidly; 
that  the  cars,  brakeman,  and  light  could  have  been  plainly 
heard  and  seen  had  the  deceased  made  the  slightest  effort  to 
stop,  look,  or  listen ;  that  there  was  another  and  safe  way  in 
which  deceased  conld  have  gone,  and  that  notwithstanding 
this  deceased  deliberately  walked  oat  upon  said  track,  stopped, 
and  there  remained  until  run  over.  The  court's  general  charge 
gave  proper  definitions  of  negligence  and  ordinary  care; 
instructed  the  jury  that  it  was  the  duty  of  appellee's  servants 
operating  the  train  to  exercise  such  care  to  avoid  injury  to 
persons  who  might  be  in  its  yards  or  crossing  its  tracks;  that 
it  was  also  the  duty  of  deceased  to  exercise  ordinary  care  to 
avoid  injury  to  himself,  and,  among  other  things,  gave  the 
following  paragraphs  on  contributory  negligence:  "(5)  If  you 
believe  from  a  preponderance  of  the  evidence  herein  that  the 
said  John  W.  Lumsden,  before  going  upon  the  track  of  the 
defendant,  failed  to  look  and  listen  for  cars  on  said  track,  and 
if  you  believe  that  such  failure  to  look  and  listen  for  cars 
was  negligence  as  hereinbefore  defined,  and  if  you  believe  the 
said  Lumsden,  by  so  looking  and  listening,  could  have  dis- 
covered his  danger,  you  will  find  for  the  defendant."  "(10)  If 
you  believe  that  J.  W.  Lumsden  attempted  to  cross  the 
defendant's  track  in  front  of  the  cars,  and  if  yon  believe  he 
was  while  attempting  so  to  do  killed,  and  if  yon  believe  from 
the  evidence  that  in  so  attempting  to  cross  the  track  the  said 
Lumsden  was  guilty  of  negligence  as  the  same  is  hereinbefore 
defined,  you  will  find  for  the  defendant."  It  was  under  such 
circumstances  that  the  court  gave,  at  appellee's  request,  the 
following  special  instructions,  to  which  error  has  been 
assigned:  "No.  5.  You  are  instructed  that,  if  you  believe 
from  the  testimony  that  J.  W.  Lumsden  could  have  seen  the 
car  or  cars  which  killed  him  if  he  had  stopped  or  looked  or 
listened  before  he  went  upon  the  track,  and  if  you  believe 
that  an  ordinarily  prudent  person  situated  as  he  was  would 
have  stopped  or  looked  or  listened,  and  yon  further  believe 
that  his  failure  to  stop  or  look  or  listen  was  the  cause  of  his 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         809 

Lumsden  v.  Chicago,  etc.,  Ry.  Co 

being  ran  over  and  killed,  yon  will  return  a  verdict  in  favor 
of  defendant  railway  company."  "No.  8.  You  are  instructed 
that,  even  if  yon  find  from  the  testimony  that  the  defend- 
ant was  guilty  of  negligence  which  caused  or  contributed  to 
the  death  of  said  J.  W.  Lumsden,  and  also  find  that  said  J.  W. 
Lumsden  was  himself  guilty  of  contributory  negligence,  which 
proximately  contributed  to  bring  about  said  occurrence,  it 
will  be  your  duty  to  find  a  verdict  for  the  defendant  railway 
company.  No.  Q.  You  are  instructed  that,  if  you  find  from 
the  evidence  that  said  J.  W.  Lumsden  could  have  gone  from 
the  boarding  car  from  which  he  started  to  its  passenger  train 
or  passenger  station  by  going  doe  north  in  between  its  switch 
tracks  until  be  reached  the  public  highway,  and  that  an  ordi- 
narily prudent  person  would  have  so  gone,  and  that  if  he  had 
bo  gone  he  would  not  have  lost  his  life,  it  will  be  your  duty  to 
find  for  the  defendant  railway  company."  "No.  n.  Yon  are 
instructed  that  it  is  the  duty  of  one  while  passing  through  the 
yards  of  a  railway  company  and  over  its  tracks  to  use  that 
degree  of  care  and  caution  that  an  ordinarily  prudent  person 
under  the  same  circumstances  would  use,  and  if  you  believe 
that  an  ordinarily  prudent  person  would  not  have  gone  or 
attempted  to  go  across  the  yards,  switches,  and  tracks  of  the 
defendant  at  the  time  and  in  the  manner  said  J.  W.  Lumsden 
did,  and  believe  that  his  going  across  said  tracks  at  the  time 
and  in  the  manner  he  did  was  the  cause  of  his  death,  then 
yon  will  find  for  the  defendant  railway  company." 

It  is  often  a  matter  of  difficulty  to  discriminate  between 
charges  falling  within  the  rule  announced  in  the  case  of  Rail- 
way Co.  v.  McGlamory,  89  Tex.  635,  35  S.  W.  1058,  re-affirmed 
in  Railway  Co.  v.  Rogers,  91  Tex.  52,  40  S.  W.  956,  and 
charges  that  are  objectionable  as  tending  to  give  undue  prom- 
inence to  a  particular  defense  sharply  contested  in  the  evi- 
dence. But  we  think  a  careful  consideration  of  the  special 
charges  above  set  out  will  render  it  apparent  that  the  court, 
under  the  circumstances,  erred  to  the  prejudice  of  appellants 
as  assigned  in  giving  them.  The  fifth  special  instruction  was 
substantially  but  a  repetition  of  that  given  in  the  fifth  para- 
graph of  the  court's  general  charge.  Special  charges  Nos.  8 
and  11  are  substantially  embraced  in  the  tenth  clause  of  that 
already  given  by  the  court,  while  special  charge  No.  9  was 
argumentative,  and  the  whole,  when  considered  together, 
unduly  emphasized  the  pivotal  issue  in  the  case.  Chisum  v. 
v.  Chesnutt  (Tex.  Civ.  App.)  36  S.  W.  760,  and  that  line 
of  cases.  It  is  mainly  insisted,  in  answer  to  this  view, 
that  the  undisputed  evidence  establishes  contributory  neg- 
ligence on  the  part  of  John  W.  Lumsden;  but,  having  been 
unable  to  concur  in  this  construction  of  the  testimony,  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  the 
error  indicated. 
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{Supreme  Court  of  Pennsylvania,  March  14,  igos.) 
[51  Atl.  Rep.  744.] 

Accident  at  Crossing — Stop,  Look  and  Litton.* 

The  driver  of  a  carriage  approaching  street  car  tracks  on  a  cross  street 
at  a  alow  trot  checked  his  horse,  but  did  not  stop,  and,  on  getting1  within 
the  house  line,  looked  west  (the  view  being  unobstructed  for  about  100 
feet),  and,  seeing  no  car,  looked  east,  and  then  west,  when  a  car  was 
seen  approaching  at  a  distance  of  about  SO  feet ;  and,  the  hone  being 
□ear  the  track,  the  driver,  to  avoid  a  collision,  turned  to  the  east,  and 
drove  rapidly  in  the  direction  the  car  was  going,  bnt  was  unable  to 
keep  ahead  of  tbe  car  or  get  off  the  track  before  the  carriage  was  struck 
by  the  car.  The  car  was  running  about  20  miles  an  hour,  and  no  notice 
was  given  of  its  approach  :  held  not  to  show,  as  a  matter  of  law,  that 
the  driver  was  negligent. 
Same— Same. 

There  being  no  fixed  duty  to  stop  before  attempting  to  drive  acrost 
street  car  tracks,  the  question  whether  a  failure  to  do  so  is  negligence 
is  for  tbe  jnry. 

Appeal  from  court  of  common  pleas,  Delaware  county. 

Action  by  E.  O.  Haas  against  tbe  Chester  Street  Railway 
Company  and  another.  Prom  a  judgment  in  favor  of  tbe 
plaintiff,  and  from  an  order  denying  a  new  trial,  the  defend- 
ants appeal     Affirmed. 

William  B.  BroomaU,  for  appellants. 

W.  R.  Bliss  and  O.  B.  Dickinson,  for  appellee. 

FELL,  J.  On  the  whole  testimony  tbe  jnry  may  have 
reached  a  wrong  conclusion  in  this  case,  bnt  the  court  could 
not  have  withdrawn  it  from  them.  The  facts  developed  by 
the  testimony  for  the  plaintiff  were  these:  The  plaintiff,  with 
two  other  persons,  was  riding  in  an  open  carriage  going  south 
on  Madison  street.  Chester,  towards  Fifth  street  which 
crosses  it  at  right  angles.  On  Fifth  street  is  a  single  track  of 
the  defendant's  road,  on  which  cars  are  run  in  both  directions. 
The  horse  was  on  a  slow  trot,  estimated  at  6  miles  an  hoar, 
and  all  three  occupants  of  the  carriage  looked  and  listened  for 
the  approach  of  a  car.  When  within  9  feet  of  the  bouse  line 
on  the  north  side  of  Fifth  street,  the  driver  checked  his  horse, 
leaned  over  the  dashboard,  and  looked  west  for  a  car.  From 
this  point  be  could  see  the  track  for  a  distance  of  80  feet  west 
of  the  house  line,  and  probably  100  feet  from  his  position  in 
the  carriage.  He  then  looked  east,  and,  turning  again  to  the 
west,  saw  a  car  30  feet  west  of  the  crossing,  and  about  50  feet 
from  him.  The  horse  had  not  come  to  a  full  stop,  and  was 
then  so  near  the  track  that  the  driver,  in  order  to  avoid  a 
collision,  turned  abruptly  to  the  east,  and  drove  rapidly  in  the 
direction  in  which  the  car  was  moving.  He  was  unable  to 
keep  ahead  of  the  car  or  to  get  the  carriage  off  the  track  be- 
fore he  was  overtaken  by  the  car.     The  collision  occurred  at 

*See  preceding  case  and  foot-note. 
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a  point  a  few  feet  east  of  Madison  street.  The  car  was  a 
water  car  used  for  sprinkling  streets,  and  was  running  at  the 
rate  of  20  or  25  miles  an  hoar,  and  no  notice  was  given  of  its 
approach  to  the  crossing.  The  driver  was  not  required  to 
stop  before  attempting  to  cross  the  track,  bat  it  was  his  duty 
to  look,  when  in  a  place  where  he  had  a  view  of  the  track,  in 
the  direction  from  which  a  car  might  be  expected  to  come, 
and  to  continue  to  look  as  he  approached  it  Ordinarily  on 
a  city  street  the  house  line  is  the  proper  place  from  which  to 
look,  and  looking  from  a  point  back  to  the  bonse  line  where 
the  view  is  obstructed  does  not  relieve  from  the  charge  of  con- 
tributory negligence.  But  if  the  act  of  looking:,  commenced 
at  a  point  back  of  the  honse  line,  continues  when  it  is  reached, 
and  nntil  the  driver  is  so  far  committed  to  the  act  of  crossing; 
that  it  is  more  dangerous  to  attempt  to  stop  than  to  go  on,  he 
has  done  all  the  law  requires  in  that  regard.  When  a  clear 
view  of  the  track  for  a  safe  distance  cannot  be  had,  it  may  be 
the  daty  of  a  driver  to  stop  before  crossing  the  track  of  a 
street  railway.  Bat  this  is  not  a  fixed  legal  duty,  as  it  is  in 
the  case  of  steam  railroads;  and,  unless  the  necessity  for  this 
additional  precaution  is  obvious,  the  question  whether,  under 
the  circumstances,  it  should  have  been  taken  is  for  the  jury. 
The  driver  in  this  case  had  to  look  both  ways  on  Fifth  street, 
as  a  car  might  come  from  either  direction  on  the  single  track. 
While  he  was  advancing  slowly,  looking  alternately  west  and 
east,  a  car  running  very  rapidly  came  into  view  in  one  direc- 
tion while  his  eyes  were  momentarily  tamed  in  the  other. 
Whether,  under  the  circumstances,  he  exercised  due  care, 
was  for  the  jury. 
The  judgment  is  affirmed. 


Pieper  v.  Union  Traction  Co.  of  Philadelphia. 

{Supreme  Court  of  Pennsylvania,  March  24, 1002,) 

[51  Atl.  Sep.  739.] 

Street  Railroads— Crossing  Accident— Collision  with  Wagon— Nogll- 
genca  of  Driver— Failure  to  Look  for  Cars.* 
Where  the  driver  of  a  covered 'wagon,  approaching  street  car  tracks 
on  a  cross  street,  merely  glances  down  the  track  for  a  distance  of  50  or 
70  feet  on  first  reaching  the  street  where  the  tracks  are  located,  and  then 
drives  across  the  tracks,  without  again  looking  for  approaching  cars, 
his  negligence  precludes  a  recovery  for  injuries   received  in  a  collision 

Mestrezat,  J.,  dissenting. 

"As  to  the  duty  to  stop,  look  and  listen,  before  crossing  street  railway 
tracks,  see  Hecker  v,  Oregon  R.  Co.  (Ore.),  23  Am.  A  Eng.  R.  Cas.,  N. 
S.,  33,  and  foot-note. 

As  to  whether  tbe  stop,  look  and  listen  rule  is  applicable  to  street 
railways,  see  Tacoma  Ry.  &  Power  Co.  v.  Hays  (C.  C.  A.),  23  Am.  & 
Eng.  R.  Cas.,  N.  S.,  58.  and  foot-note. 
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Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Action  by  John  H.  Pieper  against  the  Union  Traction 
Company  of  Philadelphia  for  injuries  received  in  a  crossing 
accident  From  a  judgment  in  favor  of  the  defendant,  the 
plaintiff  appeals.     Affirmed. 

Frederick  J.  Shoyer,  for  appellant. 

Charles  Biddle  and  Thomas  Learning,  for  appellee. 

BROWN,  j.  The  record  in  this  case  does  not  disclose 
the  reason  why  the  court  below  entered  the  judgment  of  non- 
sait,  bat  we  assume  it  was  on  the  ground  of  the  contributory 
negligence  of  the  plaintiff.  According  to  his  own  testimony, 
he  was  so  careless  before  crossing  the  track,  and  so  reckless 
of  his  duty  to  protect  himself  from  impending  danger,  that  it 
would  have  been  palpable  error  to  have  submitted  his  case  to 
the  jury.  He  testified  that  on  January  n,  1900,  be  was 
driving  a  two-horse  wagon  westward  from  Twelfth  street,  on 
Thompson  street,  in  the  city  of  Philadelphia;  that  the  wagon 
was  a  big,  high-seated  one,  with  cm-tains  all  down  the  sides, 
because  it  was  raining ;  that  when  he  reached  the  flag  crossing 
across  Thompson  street,  on  the  east  side  of  Thirteenth  street, 
he  gave  one  look  "oat  from  underneath  the  cover"  of  his 
wagon,  down  Thirteenth  street,  for  a  distance  of  50  or  70  feet 
to  see  if  a  trolley  car  was  coming,  and,  seeing  none  within 
that  distance,  he  sat  back  in  the  wagon,  satisfied  that  he  could 
cross  the  track  without  being  struck;  that  giving  no  further 
look,  he  went  straight  ahead,  and  the  next  thing  he  knew 
his  wagon  was  hit.  Hutton,  who  was  in  the  wagon  with  him, 
testified  that  it  was  necessary  to  stoop  forward  and  look  around 
the  curtains  to  get  a  view  of  Thirteenth  street  from  the  south, 
— the  direction  from  which  the  car  was  coming.  The  duty  of 
the  plaintiff,  when  he  was  entering  Thirteenth  street,  was  to 
be  on  the  lookout  for  the  approaching  car,  and,  when  on  the 
street,  to  continue  to  look  until  the  track  was  reached. 
Burke  v.  Traction  Co.,  198  Pa.  497,  48  AtL  47a  But  he  failed 
even  to  look  as  he  should  have  looked  when  he  was  about  to 
enter  the  street,  and  he  did  not  look  at  all  when  his  team 
was  on  it  and  came  to  the  track.  A  single  glance  "out  from 
underneath  the  cover"  of  his  wagon  down  the  street  for  bat 
50  or  70  feet  was  not  such  a  looking  as  enabled  him  to  see  the 
danger  into  which  be  took  his  wagon  an  instant  later;  and 
this  careless  looking  was  in  itself  negligence.  It  was  a  mere 
needless  glance,  and  not  an  adequate  performance  of  the  doty 
required  by  the  situation.  Warner  v.  Railway  Co.,  141  Pa. 
615,  21  Atl.  737.  After  this  careless  look  or  glance,  he  did 
not  look  again,  or  attempt  to  do  so,  when  he  got  on  the  street 
and  reached  the  track.  On  the  contrary,  he  sat  back  in  bis 
wagon,  between  its  curtained  sides,  with  the  view  of 
Thirteenth  street  and  the  coming  car  cut  off,  and,  with 
unconcern  that  amounted  to  recklessness,  placidly  drove  on 
until  his  wagon  was  struck.     In  the  reported  cases,  from 
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Ehrisman  v.  Railway  Co.,  150  Pa.  180,  34  Atl.  596,  17  L.  R. 
A.  448,  down  to  Burke  v.  Traction  Co.,  supra,  there  can  be 
found  no  clearer  case  of  contributory  negligence.  From  the 
dilemma  in  which  the  plaintiff  has  placed  himself,  not  even  the 
testimony  of  his  witness  Collins  can  extricate  htm.  In  what 
that  witness  said  as  to  material  matters,  he  was  so  clearly 
mistaken,  and  his  testimony  was  so  manifestly  incorrect,  that 
the  court  would  have  been  fully  justified  in  instructing  the 
jury  to  disregard  it  if  the  case  has  been  submitted  to  them. 
Bornscheuer  v.  Traction  Co.,  198  Pa.  332,  47  Atl.  S72. 
Judgment  affirmed. 

Chicago,  I.  &  L.  Ry.  Co.  v.  State  ex  rel,  Zimmerman. 

{Supreme  Court  of  Indiana,  March  14,  igoi.) 

[63  N.  E.  Rep.  224.] 

Crossings — Restoration  of  Highway — Mandamus.* 

Under  Burns'  Rev.  St.  1901,  g  5153  (Rev.  St.  1881,  {  3903;  Horner's 
Rev.  St.  1901,  §  3903),  authorizing  a  railroad  company  to  construct  ita 
road  across  a  highway  so  as  not  to  interfere  with  the  free  use  of  it,  in 
inch  manner  as  to  afford  security  for  life  and  property,  and  requiring 
the  company  to  restore  the  highway  to  its  former  state,  or  in  a  sufficient 
manner  not  to  unnecessarily  impair  its  usefulness,  where  a  railway  com- 
pany constructing  its  road  across  a  highway  does  not  restore  it  to  Its 
former  state,  but  so  constructs  its  road  as  to  render  the  crossing 
dangerous  and  to  interfere  with  its  free  use,  mandamus  will  lie  to  com- 
pel the  company  to  perform  ita  duty  as  the  statute  requires,  though  it 
is  insisted  that  the  statute  gives  the  company  the  right  to  use  ita  discre- 
tion in  the  matter. 


Where  in  such  case  mandamus  Is  issued,  commanding  generally  a  res- 
toration of  the  crossing,  and  it  is  found  after  the  work  has  been  done 
that  the  statute  has  not  been  complied  with,  the  court  will  direct  particu- 
larly what  should  be  done  in  the  construction  of  the  crossing  so  as  not 
to  impair  its  usefulness. 

Appeal  from  circuit  court,  Montgomery  county;  Jere  West, 
Judge. 

Petition,  on  relation  of  John  M.  Zimmerman,  trustee, 
against  the  Chicago,  Indianapolis  &  Louisville  Railway  Com- 
pany. A  peremptory  mandamus  was  ordered,  and  defend- 
ant appeals.     Affirmed. 

E.  C.  Field  and  W.  S.  Kinnan,  for  appellant. 

MONKS,  J.  This  proceeding  was  brought  by  appellee  to 
compel  appellant,  by  writ  of  mandamus,  to  construct  a  high- 
way crossing  at  the  intersection  of  a  highway  with  appellant's 
railroad  in  Clark  township,  Montgomery  county,  Ind.  The 
case  was  tried  by  '  the  court,  and  a  special  finding  of  facts 
made,  and  conclusions  of  law  stated  thereon  in  favor  of 
appellee,  and  a  peremptory  writ  ordered  requiring  appellant 
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to  construct  the  crossing  under  the  railroad.  The  errors 
assigned  and  not  waived  call  in  question  all  the  conclusions  of 
law  jointly,  and  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

It  appears  from  the  special  findings:  That  said  highway 
runs  east  and  west  on  a  section  line.  That  it  was  located  on 
good,  solid,  and  moderately  level  ground,  and  was  maintained 
30  feet  wide.  That  before  the  construction  of  appellant's 
railroad  across  said  highway  the  highway  was  clear  and 
unobstructed.  That  a  stream  known  as  "Haw  Creek"  crossed 
said  railroad  150  feet  south  of  said  crossing,  and  crossed  said 
highway  215  feet  west  of  said  crossing.  That  said  highway, 
before  the  construction  of  appellant's  railroad,  was  above  the 
high-water  mark  of  said  creek.  Said  appellant  constructed 
an  embankment  across  said  highway,  and  laid  its  track  thereon. 
Appellant  carried  said  highway  over  said  railroad  at  grade, 
by  constructing  approaches  of  earth  on  each  side  of  said  em- 
bankment. Said  approaches  were  so  constructed  that  the; 
were  only  10  feet  wide  at  the  surface,  and  have  a  grade  from 
the  commencement  thereof  to  the  crossing  of  14  feet  to  each 
100  feet.  That  it  is  impossible  for  a  traveler  on  one  side  of 
laid  embankment  to  see  a  traveler  on  the  other  side,  or  an 
approaching  train,  until  near  the  top  of  the  embankment 
The  banks  of  each  side  of  said  approach  are  precipitous  and 
steep,  and  the  grade  from  the  highway  level  to  the  top  of  the 
embankment  so  steep  that  a  team  cannot  pull  an  ordinary 
load  over  the  same;  and  in  the  winter  season,  when  there  is 
ice  on  the  ground,  it  is  almost  impossible  for  animals  to  stand 
on  said  approaches.  That  said  approaches  are  so  narrow  that 
the  vehicles  commonly  used  in  that  locality  cannot  pass 
thereon.  Said  railroad  was  not  so  constructed  at  said  cross- 
ing as  not  to  interfere  with  the  free  use  of  said  highway,  nor 
so  as  to  afford  security  for  life  and  property ;  and  the  same 
was  not  restored  to  its  former  state,  or  constructed  in  such 
manner  as  not  to  unnecessarily  impair  the  usefulness  thereof. 
That  said  crossing  as  constructed  by  the  railroad  company 
has  interfered  with  the  usefulness  of  said  highway,  and  made 
the  use  of  the  same  at  that  crossing  dangerous  to  life  and 
property,  and  caused  the  people  living  along  said  highway  to 
avoid  its  use  when  it  was  possible  to  do  so. 

The  fifth  clause  of  section  5153,  Burns'  Rev.  St  igoi  (sec- 
tion 3903,  Rev.  St  1881;  section  3903,  Horner's  Rev.  St 
1901),  authorizes  a  railroad  company  to  construct  its  road 
upon  or  across  a  highway  so  as  not  to  interfere  with  the  free 
use  of  the  same,  in  such  manner  as  to  afford  security  for  life 
and  property,  and  requires  such  company  to  restore  the  "high- 
way thus  intersected  to  its  former  state,  or  in  a  sufficient 
manner  not  to  unnecessarily  impair  its  usefulness."  It  is 
settled  under  said  section  that,  when  a  railroad  intersects  a 
public  highway,  it  is  the  duty  of  the  railroad  company  to 
construct  the  crossing  over  its  road,  and  to  keep  the  same  in 
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safe  and  good  condition.  Straab  v.  Railroad  Co.,  135  Ind. 
458,  35  N.  E.  504:  Evansville  &  T.  H.  R.  Co.  v.  State,  149 
Ind.  276,  278,  40  N.  E.  2,  n  Am.  &  Eng.  R.  Ca&,  N.  S.,  278, 
and  cases  cited:  Indianapolis  &  C.  R.  Co.  v.  State,  37  Ind. 
489,  502,  504;  Railroad  Co.  v.  Claire,  6  Ind.  App.  390,  393- 
397,  33N.  E.  918;  Elliott,  Roads  &  S.  (2d  Ed.)  §8778-780;  8 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  360-374.  It  is  also  settled 
that  the  performance  of  this  duty  may  be  compelled  by 
mandamus.  Evansville  &  T.  H.  R.  Co.  v.  State,  149  Ind. 
276,  49  M.  E.  2,  II  Am.  &  Eng.  R.  Cas.,  N.  S.,  278;  Cummins 
v.  Railroad  Co.,  111  Ind.  417,  419,  18  N.  E.  6;  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  365,  370,  374;  19  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  873,  874;  Elliott,  R.  R.  §§  1106,  mi.  It  will  be 
observed  that  a  railroad  company  is  authorized  to  construct 
its  road  across  a  bighway  only  on  condition  that  it  restore  the 
highway  "to  its  former  state,"  or  place  it  in  such  condition 
"as  not  to  unnecessarily  impair  its  usefulness,"  and  that  it 
construct  its  road  across  said  highway  "so  as  not  to  interfere 
with  the  free  use  of  the  same,"  and  "in  such  manner  as  to 
afford  security  for  life  and  property."  Railroad  Co.  v. 
Cluggish,  143  Ind.  347,  35°.  351,  42  N.  E.  743;  Railroad  Co.  v. 
Pritchard,  131  Ind.  564,  5^5.  "5*56.  3»  N.  E.  358;  Railroad  Co. 
v.  Crist,  116  Ind.  446,  454,  417,  19  N.  E.  310,  2  L.  R.  A.  450, 
9  Am.  St.  Rep.  865;  Railroad  Co.  v.  Cavender,  113  Ind.  11, 
14  N.  E.  738;  Railroad  Co.  v.  Smith,  91  Ind.  no,  121;  Sey- 
bold  v.  Railroad  Co.,  18  Ind.  App.  367,  378-380,  46  N.  E. 
1054;  Railroad  Co.  v.  Claire,  6  Ind.  App.  390,  393-397,  33  N. 
E.  918;  Elliott,  R.R.  §§  1105-1112.  It  was  said  by  this  conrt 
in  Railroad  Co.  v.  Crist,  116  Ind.  446,  454,  19  N.  E.  314,  2  L. 
R.  A.  450,  9  Am.  St  Rep.  86$:  "The  statute  prescribes  a 
plain  duty.  Indeed,  the  duty  exists  independent  of  the  stat- 
ute, but  the  statute  makes  it  all  the  more  clear  and  positive. 
The  right  to  interfere  with  a  highway  is  coupled  with  the 
duty  to  make  it  as  safe  as  it  was  before  it  was  disturbed,  or  at 
least  to  use  reasonable  care  and  skill  to  do  so.  This  duty  is 
violated  if  there  is  a  failure  to  restore  it  to  its  former  con- 
dition, in  all  cases  where  the  exercise  of  reasonable  care  and 
skill  can  effect  a  restoration. ' '  It  may  be  that  a  highway  can- 
not in  all  cases  be  restored  to  its  former  state,  but  in  such 
cases  the  railroad  company  is  bound  to  place  the  same  in  such 
condition  as  not  to  impair  its  usefulness  more  than  the  addi- 
tional use  of  a  railroad  crossing  renders  absolutely  necessary. 
Elliott,  Roads  &  S.  (2d  Ed.)  gg  778-780;  Elliott,  R.  R.  §§ 
1105,  1107;  19  Am.  &  Eng.  Enc  Law  (2d  Ed.)  874.  It  being 
the  duty  of  a  railroad  under  the  statute  at  all  times  and  under 
all  circumstances  to  keep  the  highways,  where  they  are 
crossed  by  the  railroad,  in  such  condition  and  state  of  repair 
as  not  to  impair  their  usefulness,  nor  interfere  with  their  free 
use,  and  so  as  to  afford  security  for  life  and  property,  if  this 
cannot  be  done  by  a  grade  crossing  the  company  must  do  it 
by  carrying  its  tracks  either  over  or  under  the  highway,  or  the 
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highway  over  or  under  its  tracks.  The  duty  of  restoring  and 
maintaining  the  free  and  safe  use  of  the  highway  includes 
whatever  is  necessary  to  accomplish  that  object,  which  U 
necessary  by  reason  of  the  construction  of  the  railroad. 
Elliott,  R  R.  §  1107;  Elliott,  Roads  &  S.  §§  778-780;  State 
v.  St.  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131-136,  28  N.  W.  3, 
59  Am.  Rep.  313,  and  cases  cited;  State  v.  Minneapolis  &  L. 
M.  Ry.  Co.,  39  Minn.  219,  223,  224,  39  N.  W.  153,  35  Am.  4 
Kng.  R.  Cas.  250;  State  v.  St  Paul,  M.  &  M.  Ry.  Co.,  38 
Minn.  246,  36  N.  W.  870;  People  v.  Dutchess  &  C.  R.  Co.,  58 
N.  Y.  it|2.  As  was  said  in  Elliott,  R.  R.  §  1107;  "It  is  im- 
possible to  lay  down  any  rule  defining  just  what  kind  of 
structure  shall  be  nsed  in  any  particular  case.  Each  par- 
ticular crossing  presents  different  conditions,  bat  the  general 
rule  is  that  the  company  mast  erect  whatever  structures  are 
reasonably  necessary  to  the  safety  and  convenience  of  the 
traveler  using  the  crossing." 

Appellant  insists  that  the  provision  in  the  statute  requiring 
the  company  to  restore  the  highway  to  its  former  state,  "in  a 
sufficient  manner  not  to  unnecessarily  impair  its  usefulness," 
gives  such  company  "the  right  to  use  a  discretion  in  such 
matter,  which  cannot  be  controlled  by  the  courts;  that,  the 
company  having  such  discretion,  the  court  cannot,  by  a  writ 
of  mandamus,  require  the  company  to  restore  the  highway  at 
a  particular  point  or  in  a  particular  manner."  When  the 
company  constructs  and  maintains  a  highway  crossing  as  re- 
quired by  statute,  mandamus  will  not  lie  to  compel  it  to 
construct  the  crossing  in  a  different  manner;  bnt  when  the 
crossing  is  constructed  insuch  a  way  as  to  unnecessarily  impair 
the  usefulness  of  the  highway,  either  by  interfering  with  its 
free  use,  or  not  affording  security  for  the  life  or  property  of 
those  using  the  same,  then  mandamus  will  lie  to  compel  the 
companv  to  perform  its  duty  as  set  forth  in  the  statute.  The 
special  finding  shows  that  appellant  did  not  restore  said  high- 
way to  its  former  state  at  said  crossing,  or  put  it  in  such  con- 
dition as  not  to  unnecessarily  impair  its  usefulness,  but  so 
constructed  it  as  to  render  the  same  dangerous  to  life  and 
property,  and  so  as  to  interfere  with  its  free  use.  The  relator, 
representing  the  public,  did  not  approve  the  plan  adopted  and 
carried  out  by  appellant  in  the  construction  of  said  crossing. 
On  account  of  this  disagreement  the  relator  brought  this 
action  to  compel  the  appellant  to  construct  the  same  accord- 
ing to  the  requirements  of  the  statute.  Neither  of  the  parties 
can  determine  the  matter  in  dispute.  Such  questions,  when 
there  is  a  disagreement,  are  for  the  courts  to  decide.  People 
v.  Dutchess  &  C.  R.  Co.,  58  N.  Y.  152,  162-163.  H  a  per- 
emptory writ  were  issued,  commanding  generally  a  restoration 
of  such  crossing  to  its  original  state,  or  so  as  not  to  unnec- 
essarily interfere  with  the  usefulness  of  the  highway,  appel- 
lant would  again  be  left  to  its  own  plans  of  doing  the  work; 
and  it  might  be  found,  after  the  work  was  done,  that  the 
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requirements  of  the  statute  bad  for  a  second  time  Dot  been 
complied  with.  In  such  a  case  tbe  court  should  direct  par- 
ticularly what  should  be  done  in  the  construction  of  the 
crossing,  so  as  not  to  impair  its  usefulness,  io  Am.  &  Eng. 
Enc  Law  (2d  Ed.)  874;  Elliott,  R.  R.  g  1106;  People  v. 
Dutchess  &  C  R.  Co.,  58  N.  Y.  152,  162,  163;  People  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  74  N.  Y.  302;  Peoplev.  Northern 
Cent  Ry.  Co.,  164  N.  Y.  289,  58 N.  E.  138;  Allen  v.  Railroad 
Co.,  151  N.  Y.  434,  45  N.  E.  845 ;  State  v.  Minneapolis  &  St. 
L.  R.  Co.,  39  Minn.  219,  223,  224,  39  N.  W.  153;  State  v. 
Minnesota  Transfer  Ry.  Co.,  80  Minn.  108,  114,  115,  83  N.  W, 
32,  50  L.  R.  A.  656;  State  v.  St.  Paul  &  D.  R.  Co.,  75  Minn. 
473,  78  N.  W.  87;  State  v.  St  Paul,  M.  &  M.  Ry.  Co.,  35 
Minn.  131,  28  N.  W.  3.  59  Am.  Rep.  313;  State  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  38  Minn.  346.  36  N.  W.  870.  It  is  said  on 
this  subject  in  Elliott,  R.  R.  $  1106,  that:  "The  railroad 
company,  however,  has  no  discretion  whether  it  will  or  will 
not  restore  the  highway;  and  if  it  'elects  a  manner  that  is  not 
effectual,  and  tbe  act  remains  substantially  undone, '  it  is  still 
'under  liability  to  do  it'  The  discretion  is  ministerial,  and 
'the  act  of  restoration  must  be  done.'  If  the  company  has 
adopted  an  effectual  mode,  'the  court  will  and  should  point 
out  to  it  in  what  it  has  failed,  and  direct  it  particularly  what 
it  must  do  so  as  not  to  fail  again.'  State  v.  Minneapolis  &  St. 
L,  Ry.  Co.,  39 Minn.  219.  39  N.  W.  153;  People  v.  Dutchess  & 
C.  R.  Co.,  58  N.  Y.  152,  approved  in  City  of  Moundsville  v. 
Ohio  River  R.  Co.,  37  W.  Va.  92,  16  S.  E.  514.  20  L.  R.  A. 
151,  165,  166." 

It  is  evident  that  npon  the  facts  found,  the  relator  was 
entitled  to  a  judgment  for  costs,  and  a  peremptory  writ  against 
appellant  in  some  form ;  but  whether  in  the  particular  form 
stated  in  the  conclusion  of  law  is  not  presented  by  the  record 
in  this  case,  for  the  reason  that  the  assignment  of  errors 
assails  all  the  five  conclusions  of  law  jointly,  and,  at  least  one 
of  them  being  correct,  the  correctness  or  incorrectness  of  the 
others  is  not  presented  for  decision.  Jones  v.  Mayne,  154 
Ind.  400,  402,  55  N.  E.  956.  After  a  careful  examination  of 
the  evidence,  we  cannot  say  that  tbe  same  does  not  sustain 
the  findings  which  are  necessary  to  appellee's  recovery  in  this 
case,  or  that  such  findings,  or  any  of  them,  are  contrary  to 
law.  Rownd  v.  State,  152  Ind.  39,  44,  46,  51  N.  E.  914,  52 
N.  E.  395;  Varnish  Co.  v.  Reid,  154  Ind.  88,  90,  91,  55  N.  E. 
224. 

Finding  no  available  error  in  the  record,  tbe  judgment  is 
affirmed. 

IRS  R— 52 
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(Court  of  Appeals  of  Kentucky,  March  /?,  igot.) 
[67  S.  W.  Rep.  IS.] 

Accident  at  Crowing— Signals— Question  for  Jury. 

In  an  action  against  a  railroad  company  to  recover  damages  far  i 
death  alleged  to  have  resulted  from  a  failure  to  give  a  signal  of  the  ap- 
proach of  a  train  to  a  crossing,  as  the  evidence  was  conflicting  as  to 
whether  a  signal  was  given  and  as  to  whether  the  decedent  could  have 
seen  the  approaching  train,  the  case  was  for  the  jury. 
Death  by  Wrongful  Act— Damages— Evidence  as  to  Age  and  Health 
a  Sufficient  Basis.* 

In  an  action  to  recover  damages  for  causing  the  death  of  a  person, 
evidence  as  to  decedent's  age  and  health  is  a  sufficient  basis  for  tbe 
assessment  of  damages. 
Same — Same — Excessive  Verdict. 

A  verdict  for  S500  for  the  death  of  a  man  68  or  70  years  old,  who  m 
able  to  do  light  work,  was  not  excessive. 

Appeal  from  circuit  court,  Woodford  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  John  Dupee  against  the 
Chesapeake  &  Ohio  Railway  Company  to  recover  damages 
for  tbe  death  of  plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Wallace  &  Harris  and  John  T.  Shelby,  for  appellant 

B.  G.  Williams,  for  appellee. 

WHITE,  J.  This  is  an  action  for  damages  for  the  death  of 
John  Dupee,  caused  by  the  negligence  of  appellant,  its  agents 
and  servants,  in  running  its  freight  train  against  and  over 
said  Dupee  at  the  crossing  of  appellant's  track  with  the  pub- 
lic highway  in  Woodford  county  near  Spring  Station.  The 
particular  acts  of  negligence  charged  are:  (i)  The  construc- 
tion of  the  railroad  with  reference  to  the  turnpike  at  the 
crossing;  (2)  the  rate  of  speed  of  the  train  at  that  point, 
considering  the  dangerous  condition  of  the  crossing;  (3)  that 
no  signals  were  given,  either  by  bell  or  whistle,  to  warn  the 
public  and  decedent  of  the  approach  of  the  train.  Damages 
were  claimed  in  the  sum  of  $2,000.  Appellant  denied  negli- 
gence in  either  of  the  particulars  charged,  denied  the  negli- 
gent acts  alleged,  and  pleaded  contributory  negligence.  By 
reply  contributory  negligence  was  denied.  A  trial  was  bad, 
resulting  in  a  verdict  and  judgment  for  $500,  and  to  reverse 
that  judgment  this  appeal  is  prosecuted. 

The  reasons  for  new  trial  set  out  are  error  of  the  trial  court 
in  its  action  in  refusing  to  give  peremptory  instruction  to  find 
for  defendant,  and  in  giving  and  refusing  instructions;  in 
permitting  the  plaintiff  below  to  introduce  testimony  after 
he  bad  announced  that  he  had  completed  his  evidence;  the 
action  of  the  court  in  stating  to  the  jury  in  writing  the  snb- 

•See  generally,  8  Am.  4  Eng.  Bnc  Law  (2d  Ed.)  910  et  sea. ;  15  Cent 
Dig.,  col.  2593. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        819 

Chesapeake  &  O.  Ky.  Co.  P.  Dupee'a  Adm'r 

stance  of  the  issues  as  presented  by  the  pleadings;  that  the 
verdict  is  contrary  to  the  evidence,  and  is  excessive.  The 
testimony  for  appellee  tended  to  show  that  his  intestate  was 
an  old  colored  man  68  or  70  years  otd,  bat  able  to  get  around 
and  do  light  work,  and  was  struck  on  a  highway  crossing  on 
appellant's  road,  at  about  noon,  by  an  extra  freight  train, 
consisting  of  20  cars  besides  the  engine  and  caboose;  that  it 
was  running  very  fast,  and  gave  no  warning  of  its  approach 
by  either  whistle  or  bell ;  that,  owing  to  the  peculiar  construc- 
tion of  the  railroad  with  reference  to  the  highway,  the  curve 
in  the  railroad  and  cut  through  which  it  ran,  a  person  could 
not  see  an  approaching  train,  nor  could  the  trainmen  see  the 
crossing  nntil  the  engine  was  very  near  to  the  crossing;  that 
there  was  considerable  grade  down  to  the  crossing,  and  the 
train  run  very  fast  down  grade,  and  struck  Dupee  on  the 
crossing,  killing  him.  This,  we  say,  is  the  proof  of  the  appel- 
lee. Under  this  proof,  without  other,  a  peremptory  instruc- 
tion to  find  for  defendant  was  not  proper,  and  there  was  no 
error  to  refuse  such.  On  behalf  of  appellant  it  was  proven 
that  the  warnings  were  given  of  the  approach  of  the  train  to 
the  crossing,  and  that  the  speed  of  the  train  was  not  unusually 
fast,  but  that  of  an  ordinary  freight  train;  and  proof  was 
further  introduced  tending  to  show  that  the*  injury  could  not 
have  happened  to  a  person  with  his  senses  of  sight  and  hear- 
ing using  ordinary  care.  So  it  may  be  said  that  on  the  facts 
on  which  a  recovery  depended  there  was  direct  conflict  in  the 
evidence.  Under  the  repeated  ruling  of  this  court  this  was 
a  case  for  the  jury,  unless  the  fact  that  there  was  no  proof  as 
to  the  earning  capacity  of  decedent  or  as  to  his  expectancy 
from  the  mortality  tables  would  defeat  a  recovery.  The  fact 
of  decedent's  age  and  physical  health  was  shown,  and,  in  our 
opinion,  this  was  sufficient  to  support  the  verdict  given, — 
$500.  If  the  experience  tables  had  been  introduced,  they 
would  have  proved  but  the  probabilities  of  life  according  to 
recorded  experience.  The  jury  could  have  used  this  testi- 
mony to  aid  their  own  common  knowledge  of  the  everyday 
affairs  of  life,  but  would  not  be  compelled  to  fix  the  damages 
with  mathematical  certainty  by  the  tables,  nor  by  the  wages 
decedent  had  earned  just  previous  to  his  death.  Damages 
for  the  loss  of  life  cannot  be  fixed  by  any  rule  of  mathematics 
nor  by  any  table,  but  must  always  be  left  to  the  sound  dis- 
cretion of  the  jury,  who  are  selected  because  they  are  of  the 
body  of  the  community.  The  courts  say  an  amount  fixed  is 
too  high  or  too  low  when  it  strikes  at  first  blush  to  be  out  of 
all  comparison  to  common  experience  of  mankind.  A  verdict 
of  $500  for  death  of  a  man  68  or  70  years  old,  and  able  to 
work  at  all,  does  not  appear  to  us  to  be  excessive  or  unrea- 
sonable. 

The  evidence  complained  of  as  having  been  admitted  after 
appellee  bad  closed  his  case  was  only  such  as  appellant  must 
have  anticipated.     The  facts  proven  came  as  no  surprise,  and 


820         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 

Guinney  v.  Southern  Electric  R.  Co 

we  fail  to  see  that  there  was  an  abuse  of  the  court's  discre- 
tion in  permitting  this  proof  to  be  introduced,  especially 
when  counsel  for  appellee  stated  that  he  had  overlooked  the 
matter,  if  it  in  fact  had  not  been  proven. 

The  instructions  given  fairly  state  the  law  of  the  case,  and 
there  appears  no  error  therein  prejudicial  to  appellant's 
rights.  The  statement  of  the  issues  by  the  court  in  writing 
is  unusual,  and  not  to  be  commended  in  practice;  bat  here 
the  statement  appears  fair  to  both  sides,  and  bat  condenses 
the  petition,  answer,  and  reply  on  one  paper.  The  jury  were, 
of  course,  entitled  to  the  pleadings,  and  are  presumed  to 
understand  the  issues  therein  made,  and  it  is  best  to  not 
undertake  to  state  contention  of  the  parties.  But  in  the  case 
here  the  statement  was  not  prejudicial  to  appellant,  and  the 
giving  such  statement  is  not  such  irregularity  in  the  trial  u 
will  authorize  a  reversal. 

Upon  the  whole  case  we  are  of  opinion  that  the  issues  pre- 
sented were  fairly  submitted  to  the  jury,  and,  their  verdict 
being  supported  by  sufficient  evidence,  and  no  error  of  law 
appearing,  the  judgment  appealed  from  will  be  affirmed,  with 
damages.  

Guinney  v.  Southern  Electric  R.  Co. 

{Supreme  Court  of  Missouri,  Division  No.  i,  March  im,  igoi.) 

[67  S.  W.  Rep.  296.] 

Accident  at  Crossing  of  Street    Railway— Stop,    Look    end   Listen— 
Instruction.* 

In  an  action  against  a  street  railway  for  the  death  of  plaintiff's  dece- 
dent, by  collision  with  a  car  while  he  was  driving1  a  wagon  for  the  fire 
department,  an  instruction  that  it  was  his  duty  to  exercise  "ordinary 
care,"  to  make  use  of  his  faculties  on  approaching-  the  crossing,  and. 
whether  or  not  defendant's  servants  gave  signals,  it  was  decedent's  duty 
to  look  and  listen  before  driving  on  the  track,  and  if  he  "failed  to  exer- 
cise ordinary  care,  and  failed  to  look  and  listen,"  and  thereby  con- 
tributed to  his  injury,  plaintiff  could  not  recover,  was  not  erroneous,  u 
declaring  failure  to  look  or  listen  negligence  under  all  circumstances, 
thereby  imposing  a  higher  degree  of  care  on  decedent  than  is  required 
of  a  fireman. 
Same— Sam  e—  Sam  e. 

Since  the  instruction  did  not  declare  failure  alone  to  look  and  listen 
negligence,  it  was  not  erroneous  for  failing  to  add  that  only  in  case,  bj 
looking  and  listening,  decedent  would  have  seen  and  heard  the  car  is 
time  to  avoid  the  injury,  failure  to  do  so  would  preclude  recovery. 
Same—  Negligence—  I  nst  ructions. 

In  an  action  for  the  death  of  the  driver  of  a  wagon  of  the  fire  depart- 
ment  which  collided  with  defendant's  street  car,  an  instruction  that  if 
the  motorman  had  no  warning  of  the  approach  of  the  wagon,  nor  could 
have  known  it  by  vigilant  watch  before  both  car  and  wagon  reached  the 
street  crossing,  and  the  wagon  and  car  were  then  going  at  such  speed 
that  it  was  impossible  for  the  motorman  to  avoid  a  collision,  the  jnrj 
should  find  for  defendant,  was  not  open  to  the  objection  that  it  exoner- 
ated the  motorman  from  all  negligence  prior  to  the  time  the  car  reached 
the  intersection  of  the  streets. 

•See  note,  2  R.  R.  R.  66,25  Am.  A  Eng.  R. Cas.,  N.  S.,  66. 
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Appeal  from  St  Louis  circuit  court;  P.  R.  Flitcraft,  Judge. 

Action  by  Mary  Guinney  against  the  Southern  Electric 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Virgil  Rule  and  Jesse  A.  McDonald,  for  appellant. 

Lubke  &  Muench,  for  respondent. 

BRACE,  P.  J.  This  is  an  action  by  the  widow  of  Jeremiah 
Guinney,  deceased,  to  recover  the  statutory  damages  of  $5,  ooo 
lor  the  death  of  her  husband,  which  resulted  from  injuries 
received  by  him  in  a  collision  between  a  wagon  and  team 
being  driven  by  him  and  one  of  the  cars  of  the  Southern 
Electric  Railroad  Company,  at  the  crossing  of  Sixth  and 
Gratiot  streets  in  the  city  of  St.  Louis,  which  occurred  on  the 
nth  of  February,  1898.  The  verdict  was  for  the  defendant, 
and  the  plaintiff  appeals.  The  cause  of  action  stated  in  the 
petition  was  negligence  of  the  defendant's  employees  in  the 
management  of  its  car.  The  answer  was  a  general  denial, 
and  a  plea  of  contributory  negligence,  npon  which  issue  was 
joined  by  reply.  No  question  is  raised  upon  the  pleadings  or 
the  action  of  the  court  in  the  admission  or  exclusion  of  evi- 
dence. Gratiot  street  runs  east  and  west,  and  is  about  30  feet 
wide.  Sixth  street  runs  north  and  south,  and  npon  it  is 
located  the  defendant's  double  track.  The  deceased  was  an 
employee  of  the  fire  department  of  said  city,  and  engaged  in 
driving  one  of  the  fuel  wagons  of  the  department, — a  two- 
horse  wagon,  about  5  by  12  feet  in  size,  equipped  with  a  gone, 
and  loaded  with  about  25  bushels  of  coal.  Prior  to  the  col- 
lision, in  response  to  a  fire  alarm,  the  fire  engine  and  hose 
reel  belonging  to  the  same  service  with  this  fuel  wagon,  going 
west  on  Gratiot  street,  passed  over  this  crossing,  and  out  of 
sight  and  hearing  therefrom.  About  ioor  15  minutes  later  the 
deceased,  driving  the  fuel  wagon  and  following  after  in  the 
same  direction,  approached  this  crossing  at  a  rapid  rate  of 
speed ;  one  of  his  horses  galloping,  the  other  trotting.  At  the 
same  time  defendant's  car,  going  north  on  Sixth  street, 
approached  the  crossing  from  the  sooth.  On  the  east  side  of 
Sixth  street  there  was  a  board  fence,  about  12  feet  high,  ex- 
tending from  the  south  side  of  Gratiot  street,  south  along  the 
east  side  of  Sixth  street  about  100  feet,  which  prevented  the 
motor  man  and  those  on  the  car,  while  traveling  that  distance 
toward  the  crossing,  from  seeing  the  approaching  wagon  and 
team.  But  the  deceased,  from  his  position  on  the  wagon 
while  traveling  the  same  distance  on  Gratiot  street,  could  see 
the  trolley  and  the  top  of  the  car  on  Sixth  street  approaching 
the  crossing.  The  wagon  and  car  each  proceeded  on  its  way 
until  they  collided,  somewhere  between  the  center  and  north 
line  of  Gratiot  street.  By  the  contract  the  front  wheels  of  the 
front  track  of  the  car  were  thrown  from  the  track  and  the 
fender  bent,  the  left  bind  wheel  and  tongue  of  the  wagon 
broken,  and  the  deceased  thrown  from  his  seat  to  the  ground, 
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receiving  the  injuries  from  which  he  soon  thereafter,  on  the 
same  day,  died.  He  never  checked  the  speed  of  his  team 
from  the  time  he  came  in  view  of  the  trolley  and  the  top  of 
the  car,  bnt  when  within  a  few  feet  of  the  car  seems  to  have 
deflected  his  team  from  its  course  to  the  right;  the  horses 
jumping  over  the  fender  and  breaking  the  tongue,  the  front 
wheel  of  the  wagon  catching  in  the  drawhead,  and  a  hind 
wheel  behind  the  fender.  The  evidence  of  other  facts  in  the 
case  is  conflicting.  That  of  the  plaintiff  tended  to  prove  that 
the  gong  on  the  wagon  was  being  sounded  continnonsly  from 
Broadway,  the  next  street  east,  until  the  wagon  reached  the 
crossing;  that  the  car  was  going  at  a  rapid  rate  of  speed,  and 
was  not  checked  until  the  collision  took  place;  that  the  bell 
on  the  car  was  not  heard  by  persons  in  the  neighborhood; 
and  that  the  car  struck  the  wagon.  That  of  the  defendant 
tended  to  prove  that  the  gong  on  the  wagon  was  not  heard  by 
the  motorman,  the  conductor,  or  passengers  on  the  train ;  that 
the  power  was  thrown  off  the  car  about  200  feet  south  of  the 
crossing,  and  thereafter  the  bell  was  continuously  rung,  the 
train  slowing  down  until  the  crossing  was  reached  when, 
the  train  going  slowly,  the  wagon  and  team  became  visible, 
the  brakes  were  immediately  applied,  and  the  car  was  struck 
by  the  wagon  and  team,  as  it  was  about  to  stop.  The  case 
was  submitted  to  the  jury  on  the  following  instructions : 

The  court,  on  motion  of  the  plaintiff,  gave  the  jury  the 
following  instructions:  "(1)  If  the  jury  find  and  believe, 
from  the  evidence,  that  Gratiot  and  Sixth  streets  were,  on  the 
1  ith  day  of  February,  1898,  open  public  streets  within  the  city 
of  St  Louis;  and  if  the  jury  further  find  and  believe,  from 
the  evidence,  that  at  said  time  the  defendant  was  using  the 
tracks,  railway,  and  car  mentioned  in  the  evidence  for  the 
purpose  of  transporting  persons  for  hire  from  one  point  to 
another  in  said  city,  as  a  street  railroad  operated  by 
electricity,  and  that  on  said  day  Jeremiah  Guinney  was  plain- 
tiff's husband,  and  an  employee  of  the  Are  department  of  the 
city  of  St  Louis,  and  was  discharging  his  duty  therein  as  the 
driver  of  a  fuel  wagon,  said  fuel  wagon  being  at  the  time  a 
part  of  the  fire  apparatus  of  said  department,  and  then  being 
used  in  the  business  of  said  department,  and  that  plaintiff's 
said  husband  was  at  said  date  driving  the  horses  attached  to 
said  fuel  wagon  along  Gratiot  street,  going  in  a  westwardly 
direction;  and  if  the  jury  further  find  and  believe,  from  the 
evidence,  that  while  plaintiff's  said  husband  was  so  driving 
the  horses  attached  to  said  fuel  wagon  along  Gratiot  street, 
and  across  Sixth  street  at  its  intersection  with  Gratiot  street 
defendant's  car  ran  into  and  collided  with  said  wagon,  causing 
the  said  Jeremiah  Guinney  to  be  thrown  from  said  wagon  and 
injured  to  such  an  extent  as  to  cause  his  death;  and  if  the 
■  jury  further  find  and  believe,  from  the  evidence,  that  defend- 
ant's agents,  servants,  or  employees  in  charge  of  and  operat- 
ing said  car  either  saw,  or  by  keeping  a  vigilant  watch  for 
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vehicles  moving  toward  the  track  upon  which  said  car  was 
being  propelled  conld  have  seen,  said  horses  and  fuel  wagons 
moving  towards  and  across  said  track  and  in  danger  of  injury, 
and  that  after  seeing  said  horses  and  fuel  wagons  moving 
toward  said  track,  or,  after  they  conld  have  seen  by  keeping 
a  vigilant  watch  as  aforementioned,  defendant's  agents, 
servants,  and  employees,  or  either  of  them,  could,  by  stopping 
said  car  within  the  shortest  time  and  space  possible  under 
the  circumstances,  have  averted  said  collision  and  injury, 
and  neglected  so  to  do;  and  if  the  jury  find  and  believe,  from 
the  evidence,  that  said  Jeremiah  Guinney  exercised  ordinary 
care  and  prudence  in  driving  toward  and  across  said  track, — 
then  your  verdict  should  be  for  the  plaintiff.  (2)  The  court 
instincts  the  jury  that  by  the  terms  of  the  ordinance  (No. 
1,27s)  read  in  evidence  the  defendant's  motorman,  conductor, 
or  other  persons  in  charge  of  its  car  mentioned  in  evidence, 
were  bound  to  keep  a  vigilant  watch  for  vehicles  moving 
toward  defendant's  track,  and  upon  the  first  appearance  of 
danger  to  such  vehicle  the  person  or  persons  in  charge  of  said 
car  were  bound  to  stop  said  car  within  the  shortest  time  and 
space  possible,  and  a  failure  to  keep  such  vigilant  watch  and 
to  stop  said  car  (if  you  find  from  the  evidence  that  defend- 
ant's servants,  agents,  or  employees  did  so  fail)  was  negligence 
upon  the  part  of  defendant.  (3)  The  court  instructs  the  jury 
that  by  the  terms  of  ordinance  No.  134,  read  in  evidence,  the 
person  or  persons  in  charge  of  defendant's  car  mentioned  in 
the  evidence  were  required  to  give  to  the  fuel  wagon  driven  by 
Jeremiah  Guinney  (if  you  find  from  the  evidence  that  said 
fuel  wagon  was  a  part  of  the  fire  apparatus  of  the  city  of  St. 
Louis)  the  right  of  way  upon  the  street  over  which  it  was 
passing  (if  you  find  from  the  evidence  said  fuel  wagon  was 
going  upon  said  street  in  response  to  an  alarm  of  fire) ;  and 
if,  from  the  evidence,  you  find  that  the  person  or  persons  in 
charge  of  said  car  either  carelessly  or  wantonly  obstructed  or 
interfered  with  said  fuel  wagon  while  going  to  a  fire,  such 
conduct  on  the  part  of  said  person  or  persons  is  negligence 
on  the  part  of  defendant.  (4)  The  jury  are  the  sole  judges  of 
the  weight  of  the  evidence  and  the  credibility  of  the  wit- 
nesses, and  in  determining  the  same  you  may  consider  the 
interest,  if  any,  which  any  witness  may  have  in  the  result  of 
the  trial,  his  manner  upon  the  stand,  and  the  probability  or 
improbability  of  his  testimony,  in  connection  with  all  the 
facts  and  circumstances  proven  in  the  case.  If  yon  believe 
that  any  witness  has  willfully  sworn  falsely  to  any  material 
fact  in  the  case,  you  are  at  liberty  to  disregard  the  whole  or 
any  part  of  such  witness'  testimony.  (5)  By  the  term  'ordi- 
nary care  and  prudence,'  as  used  in  these  instructions,  is 
meant  that  degree  of  care  that  would  be  used  by  a  person  of 
ordinary  prudence  under  the  same  or  similar  circumstances ; 
and  a  failure  to  exercise  ordinary  care  as  so  defined  is  negli- 
gence.   The  burden  of  proving  that  Jeremiah  Guinney  did 
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not  exercise  ordinary  care  to  avoid  the  collision  and  injury 
which  resulted  in  his  death  is  upon  the  defendant  (6)  If, 
under  the  other  instructions  given,  yon  find  (or  plaintiff,  yon 
will  assess  her  damages  in  the  snm  of  five  thousand  dollars." 

The  court,  on  motion  -of  defendant,  gave  the  jury  the 
following  instructions:  "(8)  The  charge  of  negligence  made 
by  plaintiff  against  defendant  by  this  action  must  be  proved 
to  the  satisfaction  of  the  jury  by  the  preponderance  of  the 
evidence.  The  jury  have  no  right  to  presume  negligence, 
and,  if  the  evidence  does  not  preponderate  in  favor  of  plain- 
tiff, then  the  verdict  should  be  for  defendant.  (9)  If,  from 
the  evidence,  the  jury  believe  that  both  the  deceased,  Jere 
Gninney,  and  the  servant  of  defendant  operating  its  car,  were 
equally  guilty  of  negligence  which  directly  contributed  to  the 
injury  and  death  of  said  Guinney,  then  the  verdict  should  be 
for  the  defendant.  (10)  The  court  also  instructs  the  jury  that 
it  was  the  duty  of  the  deceased,  Jere  Gninney,  to  exercise 
ordinary  care  upon  his  part  to  make  use  of  bis  faculties  on 
approaching  the  crossing  of  defendant's  track;  that,  whether 
the  servants  operating  defendant's  car  by  electricity  gave 
signals  or  not,  it  was  the  duty  of  Guinney  to  look  and  listen 
before  driving  on  defendant's  track,  and  if,  from  the  evi- 
dence, the  jury  believe  that  Guinney  failed  to  exercise  ordi- 
nary care,  and  (ailed  to  look  and  listen,  and  thereby  directly 
contributed  to  the  wagon  and  defendant's  car  coming  into 
contact  and  causing  the  injuries  which  produced  said 
Guioney's  death,  then  their  verdict  should  be  (or  the  defend- 
ant company.  (11)  The  court  also  instructs  the' jury  that  it 
from  the  evidence,  they  believe  that  the  motorman  of  the  car 
had  no  warning  of  the  approach  of  the  wagon,  nor  could  have 
known  thereof  by  keeping  a  vigilant  watch,  as  indicated  in 
other  instructions  given,  regard  being  had  to  the  circum- 
stances and  surroundings,  until  both  the  car  and  the  wagon 
bad  reached  the  intersection  of  Sixth  and  Gratiot  streets,  and 
the  jury  also  believe  that  the  wagon  and  car  were  then  both 
going  at  such  a  speed  that  it  was  impossible  for  defendant's 
motoneer  to  avoid  a  collision  between  them,  then  the  jury 
should  find  a  verdict  for  the  defendant." 

To  the  giving  of  such  instructions  in  behalf  of  defendant 
the  plaintiff  then  and  there,  by  her  counsel,  duly  excepted 
Another  instruction,  asked  by  the  plaintiff  and  refused  by  the 
court,  appears  in  the  record ;  but,  as  no  objection  was  made 
to  it  in  the  motion  for  new  trial,  it  is  not  before  us  for  review. 
And,  while  the  refusal  of  the  court  to  give  this  instruction  and 
the  giving  of  instruction  No.  8  for  the  defendant  is  assigned 
as  error,  no  point  is  made  upon  either.  The  only  points 
made  for  reversal  are  upon  instructions  Nos.  10  and  11  for  the 
defendant,  and  to  these  only  need  our  attention  be  directed. 

1.  The  first  objection  urged  to  instruction  No.  10  is  that 
"it  placed  upon  plaintiff's  intestate  a  higher  degree  of  care 
than  is  required  of  a  fireman  in  responding  to  an  alarm  of 
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fire,  and  declares  as  matter  of  law  a  failure  to  look  and  listen 
is  under  all  circumstances  negligence. "  The  answer  to  this 
objection  to  the  instruction  is  apparent  on  the  face  of  it. 
The  instruction  does  not  declare  that  a  failure  to  look  and 
listen  is  under  all  circumstances  negligence,  nor  undertake  to 
prescribe  any  general  rule  on  that  subject.  The  instruction 
was  addressed  specifically  to  the  facts  of  the  case,  and 
instructed  the  jury  that  it  was  the  duty  of  the  deceased,  on 
approaching  the  track  of  defendant,  to  exercise  ordinary  care, 
to  make  use  of  his  faculties,  to  look  and  listen,  and  if  he  failed 
to  exercise  ordinary  care,  and  failed  to  look,  and  failed  to 
listen,  and  if  his  failure  to  do  all  these  three  things  contributed 
to  his  injuries,  then  the  verdict  should  be  for' the  defendant. 
But  no  sncb  verdict  was  authorized  upon  the  failure  of  the 
deceased  to  look  and  listen  only.  Under  it  they  might  have 
found  that  he  failed  to  look  and  listen  and  yet  under  this 
instruction  a  verdict  for  the  defendant  was  not  authorized 
unless  they  found  that  he  failed  to  exercise  ordinary  care. 
This  instruction,  while  a  little  more  specific,  required  the 
exercise  of  no  higher  degree  of  care  than  was  required  by 
plaintiff  in  her  first  instruction;  i.  e.,  "ordinary  care,"  from 
the  consequences  of  a  failure  to  exercise  which  no  one  is  ■ 
exempt  in  any  walk  of  life. 

2.  The  second  objection  to  the  instruction  is  stated  as  fol- 
lows: "An  instruction  which  declares  a  failure  to  look  and 
listen  negligence,  without  declaring  that  by  looking  and  listen- 
ing he  would  have  seen  and  heard  in  time  to  have  avoided 
injury  to  himself,  is  prejudicial  error," — is  of  no  more  force 
than  the  first.  As  said,  the  instruction  does  not  declare  "a 
failure  to  look  and  listen  negligence,"  and  in  view  of  the  fact 
that  it  authorized  a  verdict  for  defendant  only  in  case  that 
the  jury  also  found  that  he  failed  to  exercise  ordinary  care, 
and  that  such  failure  "directly  contributed  to  the  wagon  and 
defendant's  car  coming  into  contact,"  and  in  view  of  the 
further  physical  fact,  established  by  the  evidence,  that  the 
trolley  and  the  top  of  the  approaching  car  were  plainly  visi- 
ble to  him  for  a  distance,  affording  him  ample  time  to  have 
avoided  any  injury  therefrom,  this  objection  is  clearly  unten- 
able. 

3.  We  are  wholly  unable  to  appreciate  the  force  of  the 
objection  to  instruction  No.  1 1,  if  any  it  has,  which  is  claimed 
to  be  erroneou-3  because  "it  exonerated  the  defendant's 
motoneer  from  all  negligence  prior  to  the  time  the  car  reached 
the  intersection  of  the  streets."  As  we  do  not  see  wherein 
the  verdict  was  not  supported  by  the  evidence  (the  only  other 
error  assigned),  the  judgment  will  be  affirmed.  All  concur, 
except  VALLIANT,  J.,  absent. 
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{Court  of  Appeals  of  Kentucky,  Feb.  13, 1902.) 
[66  S.  W.  Rep.  628.] 

Action  for  Wrongful  Death — Joinder  of  Cause*  of  Action. 

A  cause  of  action  for  pain  and  Buffering1  cannot  be  joined  with  the 
statutory  cause  of  action  for  death,  and  plaintiff  most  elect  which  he 
wilt  prosecute. 
Sam* — Same — Not  Concluded  by  Election  Made  by  Court, 

Where  plaintiff  sought  to  recover  both  for  pain  and  suffering  and  for 
death,  and  the  court,  without  requiring  him  to  elect,  required  the  action 
to  be  tried  as  an  action  for  death,  a  new  trial  having  been  granted, 
plaintiff  was  not  concluded  on  the  second  trial  by  the  election  made  by 
the  court  on  the  former  trial,  but  had  the  right  to  elect  to  sue  for  the 
pain  and  suffering. 
Same — Evidence — Harmless  Error — Death  by  Wrongful  Act. 

Though  plaintiff  elected  to  sue  for  pain  and  suffering,  she  was  not 
prejudiced  by  the  admission  of  evidence  aa  to  the  earning  capacity  of 
her  intestate,  or  aa  to  his  age  and  condition  of  health. 
Instruction*. 

The  failure  of  the  court  to  confine  the  jury  by  its  instructions  to  the 
acts  of  negligence  alleged  was  not  prejudicial,  as  the  evidence  was  thus 
confined,  and  there  were  no  other  negligent  acts  to  which  the  instruc- 
tions could  be  referred. 
Pleading. 

As  the  general  charge  of  negligence  causing  the  injury  was  alleged, 
it  was  not  necessary  to  repeat  it  in  an  amended  petition  charging  the 
failure  to  give  proper  signals  of  the  approach  of  the  street  car  which 
struck  plaintiff's  intestate. 
Accident  at  Crossing—Care  Required  of  Motorman* — Instructions. 

While  the  motorman  was  not  required  to  stop  his  car  until,  from  the 
circumstances,  he  had  reason  to  believe  that  plaintiff's  intestate  would 
be  endangered  unless  it  was  stopped,  au  instruction  asked  by  defend- 
ant on  that  subject  was  properly  refused,  as  it  was  argumentative,  and, 
besides,  there  was  proof  from  which  the  jury  might  have  inferred  that, 
if  thecar  had  not  been  running  too  fast,  it  might  have  been  stopped, or 
checked  sufficiently,  before  reaching  the  intestate,  to  avoid  the  injury 
to  him,  after  the  motorman  perceived  the  danger. 

Appeal  from  circuit  court,  Jefferson  county,  law  and  equity 
division. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  C.  F.  Will  against  the 
Louisville  Railway  Company  to  recover  damages  for  the  death 
of  plaintiff's  intestate  and  for  pain  and  suffering.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

•See  Citizens'  St.  K.  Co.  v .  Steen,  19  Am.  A  Eng.  R.  Cas.  30,  42  Ark. 
321 ;  Schierhold  v.  North  Beach  &  M.  R.  Co.,  40  Cal.  447  :  Wall  v.  Helena 
St.  R.  Co.,  12  Mont.  44  ;  Liddy  v.  St.  Louis  R.  Co.,  40  Mo.  506;  Stanley 
v  Union  Depot  R.  Co.,  114  Mo.  606,21  S.  W.  Rep.  832;  Ft.  Worth  St.  R. 
Co  v  Witten,  74  Tea:.  202,  11  S.  W.  Rep.  109 ;  Moroney  P.  Brooklyn 
City  R.  Co. ,  30  N.  Y.  S.  R.  911, 9  N.  Y.  Supp.  546  ;  Kestner  v.  Pittsburg 
&  B.  Trac  Co.,  158  Pa.  St.  422,  27  Atl.  Rep.  1048  j  Sheeta  v.  Connolly 
St.  R.  Co.,  54  N.  J.  L.  518,  24  Atl.  Rep.  483;  Topeka  City  R.  Co.  v. 
Higga  34  Am.  A  Eng.  R.  Cas.  529,  38  Kan.  375,  16Pac.  Rep. 667  ;  Mem- 
phis City  B.  Co.  v.  Logue,  13  Lea  (Tenn.)  32;  linger  ».  Forty-Seeond 
St.  &  G.  S.  F.  R.  Co..  51  N.  Y.  497. 
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Fairleigh,  Straus  &  Eagles,  Kohn,  Baird  &  Spindle,  and 
Hazelrigg  &  Chenault,  for  appellant. 
Caxuth,  Chatterson  8c  Blitz,  for  appellee. 
HOBSON,  J.  Appellee's  intestate,  C.  P.  Will,  was  run 
over  by  one  of  appellant's  electric  cars  at  the  crossing  of 
Jefferson  street  and  Lower  Twentieth  street  in  Louisville,  Ky., 
and  this  action  was  filed  by-appellee  to  recover  therefor.  The 
petition  was  so  drawn  as  to  sustain  an  action  either  for  pain 
and  suffering  or  for  the  death  of  the  intestate,  he  having  sur- 
vived the  injury  for  some  hours.  There  was  no  motion  for 
an  election  as  to  which  cause  of  action  the  plaintiff  would 
prosecute.  On  the  first  trial  the  court  required  the  case  to 
be  tried  as  an  action  to  recover  for  death,  and  on  this  trial 
there  was  a  verdict  in  favor  of  appellee  for  $5,  t,cx>.  On  the 
next  trial  the  court  allowed  appellee  to  recover  for  pain  and 
suffering,  and  not  for  death,  and  there  was  a  verdict  for  $6,000, 
on  which  judgment  was  entered. 

It  is  insisted  for  appellant  that,  the  action  having  been 
treated  by  the  court  on  the  first  trial  as  an  action  under  the 
statute  to  recover  for  the  death  of  the  intestate,  appellee 
should  not  have  been  allowed  on  the  second  trial  to  recover 
for  pain  and  suffering.  It  is  settled  that  a  cause  of  action  for 
pain  and  suffering  cannot  be  united  with  the  statutory  action 
to  recover  for  death,  and  that  the  plaintiff  must  elect  which 
he  will  prosecute.  The  defendant  might  have  put  the  plain- 
tiff to  a  final  election  in  this  case  by  the  proper  motion;  but, 
as  the  granting  of  the  new  trial  placed  the  parties  where  they 
stood  before  the  first  trial  was  had,  it  cannot  be  given  the 
effect  of  cutting  off  the  plaintiff  from  an  election  which  he 
had  not  finally  made.  On  the  second  trial  he  elected  to  sue 
for  the  pain  and  suffering  of  his  intestate,  and  we  do  not  see 
that  appellant  was  substantially  prejudiced  thereby.  It  is 
true  some  evidence  was  admitted  on  the  last  trial  without 
objection  as  to  the  earning  capacity  of  the  deceased,  his  age 
and  condition  of  health,  and  it  is  said  that  this  was  not 
objected  to  because  the  action  was  regarded  by  appellant  as 
an  action  to  recover  for  death.  But  we  do  not  see  that  this 
evidence  could  have  been  substantially  prejudicial  under  the 
issue  submitted  to  the  jury.  The  evidence  is  very  conflicting 
as  to  how  the  injury  occurred.  The  proof  for  appellee  showed 
that  his  intestate  was  passing  over  the  crossing,  and  stopped 
for  an  east-bound  car  to  pass  him,  and  as  he  went  on  after 
this  car  passed  was  struck  by  a  west-bound  car  going  at  a 
faster  rate  than  allowed  by  the  rales,  and  without  any  signal 
of  its  approach  to  the-  crossing.  The  proof  for  appellant 
showed  that  the  two  cars  passed  Nineteenth  street ;  that  the 
intestate  was  drunk,  and  staggered  on  the  track  just  in  front 
of  the  car,  but  too  late  for  the  motorman  to  arrest  it.  The 
jury  on  two  trials  have  found  in  favor  of  appellee's  version  of 
the  transaction,  and  the  proof  is  not  such  as  to  warrant  us  in 
interfering  with  their  finding  on  the  facts. 
Complaint  is  made  that  the  instructions  of  the  court  sub- 
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mitted  to  the  jnry  in  general  terms  the  question  of  negligence 
on  the  part  of  appellant's  servants,  and  did  not  confine  it  to 
the  acts  of  negligence  specifically  alleged  in  the  petition. 
This  might  be  prejudicial  if  there  was  any  view  of  the  case 
under  which  the  verdict  could  be  sustained  without  the  jury's 
finding  in  favor  of  appellee  on  the  acts  alleged  in  the  petition 
as  negligence.  Bat  the  evidence  was  confined  to  the  negli- 
gent acts  set  oat  in  the  petition,  and  there  was  nothing  in  the 
case  to  which  the  instructions  could  be  referred  except  them. 
We  are  therefore  of  the  opinion  that  the  case  was  fairly  pre- 
sented to  the  jury  by  the  instructions,  and  that  a  new  hearing 
should  not  be  granted  for  this  reason. 

There  was  sufficient  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  the  motorman,  after  perceiving  the  danger  of 
the  deceased,  could  have  avoided  the  injury  to  him  by  the 
exercise  of  proper  care.  The  failure  to  give  proper  signals 
of  the  approach  of  the  car  is  alleged  in  the  amended  petition, 
and,  as  this  is  a  part  of  the  petition,  in  which  the  general 
charge  of  negligence  causing  the  injury  is  made,  it  was  unnec- 
essary to  repeat  this  allegation  in  the  amendment.  It  is  true 
the  motorman  was  not  required  to  stop  his  car  until,  from  the 
circumstances,  he  had  reason  to  believe  that  the  intestate 
would  be  endangered  unless  it  was  stopped.  The  instruction 
asked  by  appellant  on  this  subject  was  properly  refused,  be- 
cause the  latter  part  of  it  is  argumentative,  and  there  was 
proof  from  which  the  jury  might  have  inferred  that,  if  the  car 
had  not  been  running  too  fast,  it  might  have  been  stopped  or 
checked  sufficiently  before  reaching  the  intestate  to  avoid  the 
injury  to  him,  after  the  motorman,  according  to  his  own  testi- 
mony, perceived  the  danger  in  which  the  intestate  was  placed. 

The  real  issue  in  the  case  was  fairly  submitted  to  the  jury 
by  the  instructions  that  were  given,  and  on  the  whole  record 
we  do  not  think  that  the  ends  of  justice  permit  a  reversal 
The  finding  is  not  excessive. 

Judgment  affirmed. 

San  Antonio  &  A.  P.  Rv.  Co.  v.  Gray. 

{Supreme  Court  of  Texas,  April  14,  1901.) 

[67  8.  W.  Rep.  763.] 

Injury  to  Parent  Trying  to  Save  Child*— Contributory  Negligence— 
Being  Wrongfully  on  Track. 
Where  plaintiff  wu  injured  while  running-  on  a  railroad  track  to 
rescue  his  child,  who  was  in  danger  of  being: run  down  by  an  approach- 
ing train,  the  fact  that  he  was  wrongfully  on  the  track  when  he  dis- 
covered hie  child's  peril  does  not  make  him  a  trespasser  in  his 
subsequent  efforts  to  save  hia  child, 

•See  Donahoe  v.  Wabash  St.  L>  A  P.  R.  Co.,  83  Mo.  560,  S3  Am.  Rep. 
594  ;  Pennsylvania  Co.  V.  Laagendorff,  49  Am.  &.  Eng.  R.  Cas.  317,  « 
Ohio  St.  316,  28  N.  E.  Rep.  172 ;  Eckert  v.  Long  Island  R.  Co.,  57  Barb. 
(N.  Y.)  555,  affirmed  in  43  N.  Y.  502. 
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Same — Same. 

Where  plaintiff   discovered   his  child  on  a  railroad   track  a  short  dis- 
tance in  front  of  an  approaching  train,  the  fact  that  he  ran  back  along 
the  track   towards   the  train   in   an   effort  to  save  his  child  does   not 
render  him  liable  to  a  charge  of  contributory  negligence. 
Same—  Re*  Gestae. 

In  an  action  against  a  railroad  company  for  injury  claimed  to  have 
resulted  from  the  negligent  operation  of  a  train,  testimony  as  to  state- 
ments relating  to  the  accident,  made  by  the  fireman  or  engineer  within 
ail  minutes  thereafter,  is  admissible- 
Same— Effect  of  Failure  to  Give  Signals  Where  Accident  Was  Not  at 

Where  plaintiff  was  injured  by  falling  on  a  railroad  trestle  while  run- 
ning to  save  his  son,  two  years  old,  from  being  run  over  by  an  approach- 
ing train,  while  the  boy  was  walking  on  the  track,  not  at  a  crossing, 
and  plaintiff  saw  the  danger  before  the  train  reached  a  crossing,  it  was 
error  to  charge  the  jury  that  failure  to  perform  the  statutory  duty  to 
blow  the  whistle  and  ring  the  bell  at  the  crossing  rendered,  the  defend- 
ant liable  for  such  injuries. 

Error  to  court  of  civil  appeals,  Fourth  supreme  judicial 
district. 

Action  by  John  Gray  against  the  San  Antonio  &  Aransas 
Pass  Railway  Company.  From  a  judgment  of  the  court  of 
civil  appeals  (66  S.  W.  229)  modifying  the  judgment  of  the 
trial  court  in  favor  of  plaintiff,  defendant  brings  error. 
Reversed. 

Houston  Bros,  and  R.  J.  Boyle,  for  plaintiff  in  error. 

Geo.  Powell,  Lee  Wallace,  and  W.  W.  Burnett,  for  defend- 
ant in  error. 

BROWN,  J.  John  Gray  filed  suit  in  the  district  court  of 
Kerr  county  against  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  railway  company 
under  the  following  circumstances:  Gray  lived  in  Kerrville, 
Kerr  county,  near  the  track  of  the  defendant's  railroad,  and 
was  on  his  way  to  the  depot,  walking  along  the  railroad  track, 
when  he  heard  the  train  whistle,  and,  looking  back,  saw  some 
horses  on  the  track.  He  then  proceeded  on  his  way  for  a 
short  distance,  when,  turning  and  looking  again,  he  saw  two 
children  of  Dr.  Wright  on  the  railroad  track.  Gray  "kept 
hollering"  at  the  children  to  get  off  the  track,  which  they  did, 
when  the  plaintiff's  little  boy,  about  two  years  old,  got  upon 
the  track  and  started  down  towards  his  father,  who  called  to 
the  child  to  get  off,  but  he  did  not,  and  the  father  then  started 
in  a  ran  down  the  track,  meeting  the  child,  and  in  the  direc- 
tion of  the  train,  in  order  to  rescue  the  child.  About  40  yards 
from  where  the  plaintiff  started  was  a  trestle  or  bridge,  and 
the  child  was  about  53  yards  beyond  the  bridge  from  where 
Gray  started  to  run.  When  Gray  reached  the  bridge,  he  saw 
the  child  running  along  the  track  towards  him  about  30  yards 
distant.     The  train  was  about  100  yards  from  the  child,  and 

'See  generally,  6  Rap.  ft  Mack's  Dig.  784  et  acq. 
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running  in  the  direction  where  the-  child  was  at  a  speed  of 
about  2;  miles  per  hoar,  neither  sounding  the  whistle  nor 
ringing  the  bell.  Gray  started  across  the  bridge  to  the  child, 
but  fell  upon  the  track  and  was  hurt  He  did  not  see  the 
child  get  off  the  track,  and  thought  that  it  was  killed.  Gray 
was  injured  by  the  fall  on  the  bridge  and  was  unable  to  rise, 
but  managed  to  throw  himself  off  the  bridge  upon  the  ground, 
at  which  time  the  train  was  near  the  child.  As  Gray  was 
lying  near  the  track  where  he  fell  from  the  bridge,  one  man 
on  the  engine  was  looking  right  at  him,  and  the  other  was 
leaning  out  of  the  window  with  his  "breast  out,"  looking  as 
if  to  see  whether  the  child  had  been  knocked  off.  The  train 
did  not  slow  up,  ring  a  bell,  nor  blow  a  whistle,  except  at  the 
time  Gray  first  heard  the  whistle.  These  facts  occurred 
within  the  corporate  limits  of  Kerrville.  Plaintiff  introduced 
in  evidence  an  ordinance  of  the  city  of  Kerrville,  duly  enacted, 
which  prohibited  railroad  locomotives,  when  running  in  the 
limits  of  that  city,  to  run  at  a  greater  speed  than  10  miles  per 
hour,  and  required  that  npon  all  moving  locomotives  the  bell 
should  be  kept  ringing  until  it  stopped.  Plaintiff's  petition 
alleged  substantially  the  facts  above  stated,  and,  upon  a  trial, 
verdict  was  rendered  and  judgment  entered  in  favor  of  Gray 
against  the  railroad  company,  from  which  an  appeal  was 
taken,  and  the  judgment  affirmed  by  the  court  of  civil  appeals 
of  the  Fourth  district. 

The  fact  that  Gray  was  wrongfully  upon  the  track  of  the 
defendant  at  the  time  that  he  discovered  the  peril  of  his  child 
does  not  make  him  a  trespasser  in  his  subsequent  efforts  to 
rescue  the  child  from  danger.  If  he  had  been  off  the  track, 
be  would  have  been  authorized  by  taw  to  go  upon  it  in  order 
to  make  the  rescue,  and,  being  upon  the  track,  it  was  equally 
permissible  for  him  to  run  along  it  as  the  best  and  quickest 
method  by  which  to  accomplish  his  purpose.  One  who 
endangers  his  own  life  in  order  to  save  the  life  of  another 
person  is  not  chargeable  with  being  a  trespasser  upon  the 
railroad  track,  nor  does  his  entering  upon  the  track  in  the 
presence  of  danger  for  such  purpose  lay  him  liable  to  tbe  charge 
of  contributory  negligence.  Eckert  v.  Railroad  Co.,  43  N. 
Y.  502,  3  Am.  Rep.  721;  Spooner  v.  Railroad  Co,  115  N.  Y. 
22,  21  N.  E.  696;  Becker  v.  Railway  Co.  (Ky.)  6j  S.  W.  997, 
53  L.  R.  A.  267;  1  Shear.  &  R.  Neg.  (5th  Ed.)  §  85. 

The  testimony  of  Tom  Tarver  was  properly  admitted  as  a 
part  of  the  res  gestss.  He  testified  that  he  was  at  the  depot 
and  heard  the  fireman  or  engineer  say  they  "came  near  run- 
ning over  a  man  down  there."  This  occurred  within  six 
minutes  after  the  train  passed  Gray.  The  declaration  was 
made  within  a  few  minutes  after  the  occurrence  of  the  fact, 
and  under  circumstances  which  show  that  it  was  not  prompted 
by  any  intention  to  misrepresent  the  truth  of  the  occurrence. 
Railway  Co.  v.  Anderson,  82  Tex.  518,  17  S.  W.  1030,  27  Am. 
St  Rep.  902. 
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The  trial  court  charged  the  jury  as  follows:  "You  are 
instructed  that  it  is  the  duty  of  a  railway  company  and  em- 
ployees in  charge  of  one  of  its  trains  moving  along  its  track, 
on  approaching  a  public  crossing,  to  blow  the  whistle  or  ring 
the  bell  on  the  engine  pulling  such  train,  and  to  keep  such 
bell  ringing  until  such  train  shall  have  passed  over  such  cross- 
ing; and  it  is  further  the  duty  of  such  railroad  company  and 
employees  in  charge  of  such  train,  while  moving  within  the 
corporation  limits  of  the  city  of  Kerrville,  Texas,  to  regulate 
the  speed  of  such  trains,  that  such  speed  shall  not  exceed  the 
rate  of  ten  miles  per  hour,  and  a  failure  of  such  railway  com- 
pany or  its  employees  to  comply  with  the  above  requirements, 
or  with  either  of  them,  would  constitute  negligence  upon  the 
part  of  such  railway  company.  And  if  you  believe  that 
the  plaintiff  started  in  a  run  back  to  reach  the  child  before  the 
train  could  reach  it,  and,  without  negligence  on  his  part,  lost 
his  footing  and  fell  on  the  trestle,  and  that  he  had  no  time  in 
which  to  arise  and  get  off  of  said  trestle  in  time  to  prevent 
said  train  from  running  over  him,  and  that,  to  save  himself, 
he  threw  himself  off  of  said  trestle,  as  claimed  by  him  in  his 
petition ;  and  you  further  believe  from  the  evidence  that  the 
plaintiff  has  received  injuries,  if  any  were  received,  without 
negligence  on  his  part,  and  that  the  approximate  cause  of  such 
injuries,  if  any  he  has  received,  was  the  failure  of  the  defend- 
ant to  ring  the  bell  and  blow  the  whistle,  if  there  was  such  a 
failure,  and  the  excessive  speed  of  the  train,  if  it  was  exces- 
sive, as  explained  to  you  in  the  first  part  of  this  paragraph, — 
then  and  in  such  case  you  will  find  for  plaintiff."  The  testi- 
mony of  Gray  shows  that  he  saw  the  train  and  heard  it  whistle 
long  before  it  reached  the  crossing  of  the  street,  and  that  the 
failure  to  blow  the  whistle  or  ring  the  bell  at  the  crossing  of 
the  street  could  have  had  no  possible  effect  either  in  causing 
him  to  go  upon  the  track  or  to  remain  upon  it.  The  child 
was  not  crossing  the  railroad  at  a  public  crossing  nor  at  a 
place  shown  to  be  used  as  such.  Besides,  the  age  of  the  child 
and  other  facts  show  that  it  was  following  its  father,  and 
repel  any  idea  that  might  exist  that  the  child  relied  in  any 
manner  upon  the  blowing  of  the  whistle  at  the  crossing  as  a 
warning  for  it  to  leave  the  track.  The  facts  of  this  case 
clearly  show  that  the  failure  to  blow  the  whistle  and  ring  the 
bell  at  the  crossing  had  no  influence  in  producing  the  injury 
to  the  plaintiff,  and  it  was  error  in  the  court  to  charge  the 
jury  that  a  failure  to  perform  that  statutory  duty  rendered  the 
defendant  liable  for  the  injuries  which  the  plaintiff  received. 
For  this  error,  the  judgments  of  the  district  court  and  the 
court  of  civil  appeals  are  reversed,  and  the  cause  is  remanded. 
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{Court  of  Appeals  of  Kansas  City,  Mo.,  April  7,  igoi.) 

[67  S.  W.  Rep.  693.] 

Accident  at   Crossing— Failure   of  Trainmen  to   Anticipate  That  Bar 
Would  Attempt  to  Pass  between  Cars  Blocking  Street.* 

Where  a  boy  attempted  to  pass  between  two  cars  of  a  freight  train 
while  it  was  blocking  a  public  street,  and  was  injured  by  reason  of  tbe 
sudden  starting- of  the  train,  the  mere  fact  that  the  train  employees 
might  have  seen  the  boy  had  they  looked  between  the  cars  before  start- 
ing would  not  make  the  company  liable,  they  having  no  reason  to  antic- 
ipate his  presence  there,  and  therefore  not  being  bound  to  look  for  him. 
Same — Care  Required  of  Raiiroadf  —  Harmless  Error  in  Instruction. 

In  an  action  for  such  injuries,  where  plaintiff's  theory  of  the  case  iras 
fully  submitted  by  the  first  instruction,  given  at  his  request,  refusal  of 
another  instruction,  to  the  effect  that  railroad   companies  were  held  to 
the  highest  degree  of  care,  etc.,  was  not  prejudicial. 
Same— Duty  to  Give  Warning  before  Starting  Train.J 

The  railroad  employees  would   not  have  the   right,  in  such  a  case,  to 
start  the  train  without  giving  any  warning  whatever. 
Negligence  in  Obstructing  Crossing  Immaterial. § 

If  the  boy  attempted  to  climb  between  the  cars  at  a  point  other  than 
the  street  crossing,  the  fact  that  there  were  cars  blocking  the  crossing 
also  was  immaterial. 

Contributory   Negligence—  Boy    Climbing  between    Cars  Obstructing 
Street. 

A  boy  attempting  to  climb  between  cars  of  a  freight  train  which  is 
blocking  a  public  street  is  not  negligent,  though  be  has  sufficient  men- 
tal capacity  to  appreciate  the  danger,  and  though  such  action  on  the 
part  of  an  adult  would  be  negligence,  unless  he  has  the  same  prudence, 
thoughtful  nesa,  and  discretion  to  avoid  the  danger  which  is  possessed 
by  an  ordinary  adult,  or  unless  in  the  jury's  opinion  he  failed  to  exercise 
the  degree  of  care  which  under  like  circumstances  would  be  expected  of 
one  of  his  years  and  capacity. 

•See  Carmer  v.  Chicago,  St.  P.,  M.  A  O.  Ry.  Co.  (Wis.),  8  Am.  A  Sag. 
R.  Cas.,  N.  S.,  331 ;  Wherry  v.  Duluth  M.  A  N.  Ry.  Co.  (Minn.),  4  Am.  & 
Eng.  R.  Cas.,  N.  S.,  72  ;  Hudson  V.  Wabash  W.  R.  Co.,  Missouri  Sap.  Ct. 
May  19,  1890;  Lewis  v.  Baltimore  A  O.  R.  Co.,  38  Md.  588;  Gohogan  r. 
R.  Co..  1  Allen  (Mass.)  187  ;  Lake  Shore  A  M.  S.  R.  Co.  v.  Pinchin,  111 
Ind.  592,  31  Am.  A  Eng.  R.  Caa.  428 ;  Chic.  B.  ft  Q.  R.  Co.  v.  Dewey,  X 
HI.  255 ;  Butterfield  v.  Foreeta,  11  East  60 ;  Baltimore  ft  O.  R.  Co,  r. 
Fitfcpatrick,  35  Md.  32 ;  Bird  v.  Flint  ft  P.  M.  R.  Co.,  86  Mich.  79, 48  N. 
W.  Ry.  691 ;  Andrews  v.  Central  R.  Co. ,  45  Am.  ft  Eng.  R.  Cas.  171, 
86  Ga.  192,  12  S.  E-  213 ;  Renner  v.  Northern  Pac  R.  Co. ,  46  Fed.  344 : 
Howard  V.  Kansas  City,  Ft.  S.  A  G.  Ry.  Co.,  37  Am.  A  Eng.  R.  Cat. 
552,  41  Kan.  403,  21  Pac.  267.  See  generally,  Southern  Ry.  Co.  :- 
Prather,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  832,  and  note  at  end  of  case- 
Also,  see  note  appended  to  Willet  c.  Mich.  Cent.  R.  Co.,  9  Am.  ft  Eng. 
R.  Cas.,N.  S.,18. 

fOn  the  subject  of  care  required  in  backing  cars  at  crossings,  see  note 
appended  to  Williams  v.  Atchison,  T.  ft  S.  F.  R.  Co..  12  Am.  ft  Eng.  R- 
Cas„N.  S.,370. 

{See  Littlejohn  v.  Richmond  A  D.  R.  Co.  (S.  Car.),  9  Am.  ft  Eng.  R- 
Cas  N.  S.,  873.  See  also,  Baltimore  4  O.  S.  W.  Ry.  Co.  v.  Ccmoyet 
(Ind.),  9  Am.  A  Eng.  R.  Caa.,  N.  S.,  348. 

ssThat  obstruction  in  violation  of  a  statute  is  negligence  per  se,  see 
Central  R.  Co.  v.  Curtis,  87  Ga.  416,  13  S.  E.  Rep.  757 ;  Denver  T.  4  G. 
R.  Co.  v.  Robbins,  2  Cols.  Appel.  313, 30  Pac  261. 
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Appsal  from  circuit  court,  Boone  county;  John  A.  Hocka- 
day,  Judge. 

Action  by  Columbus  Thompson,  by  his  curator,  against  the 
Missouri,  Kansas  &  Texas  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Reversed. 

N.  T.  Gentry,  for  appellant. 

Geo.  P.  B.  Jackson,  for  respondent 

SMITH,  P.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant  The  petition  alleged  that  there  was 
a  public  street  in  the  town  of  McBain  known  as  "Perche 
Avenue, "  and  that  defendant  had  two  or  more  tracks  which 
crossed  said  street;  that  at  the  time  of  the  injury  complained 
of  one  of  its  freight  trains  negligently  obstructed  said  street 
crossing;  that  while  the  plaintiff,  a  minor,  was  attempting  to 
pass  between  the  cars  of  said  train,  the  defendant's  employees 
in  charge  thereof  negligently  caused  it  to  suddenly  move  back, 
preparatory  to  starting  forward,  without  ringing  the  bell  or 
sounding  the  whistle,  or  giving  any  signal  whatever  of  an 
intention  to  start  in  consequence  of  all  which  plaintiff's 
right  foot  was  caught  between  the  couplings  or  drawheads 
and  injured.  The  defendant  had  judgment  and  plaintiff 
appealed. 

I.  The  errors  assigned  for  a  reversal  relate  entirely  to 
the  action  of  the  trial  court  in  the  giving  and  refusing  of  the 
instructions  to  the  jury.  The  first  requested  and  given  for  the 
plaintiff  submitted  the  case  upon  the  theory  of  the  petition. 
The  plaintiff  was  not  content  with  this,  and  so  requested 
others,  which  were  refused;  one  of  which,  the  fifth,  was  to 
the  effect  that,  even  if  the  plaintiff  was  guilty  of  negligence  in 
going  on  the  defendant's  track  where  it  crosses  a  public  street 
at  the  time  of  bis  injury,  yet  if  the  defendant's  servants  in 
charge  of  said  train  saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  plaintiff  in  time  to  have  averted  the  injury, 
then  the  verdict  should  be  for  plaintiff,  notwithstanding  his 
negligence.  The  action  of  the  court  in  refusing  this  instruc- 
tion raises  the  question  whether  or  not  the  law  cast  upon  the 
defendant's  employees  in  charge  of  the  train  the  duty  to  look 
between  the  cars  of  the  train  before  attempting  to  move  it, 
to  the  end  that  they  might  discover  whether  any  one  was  in 
such  a  place  or  situation  as  that  his  safety  would  be  rendered 
perilous  by  the  movement  of  the  train;  and  this,  too,  without 
reference  to  whether  or  not  they  (the  employees)  might  have 
anticipated  the  presence  of  any  person  at  such  place,  or  dis- 
covered him  while  engaged  in  the  discharge  of  the  duties  to 
which  they  were  assigned  upon  the  train.  The  law  is  well 
settled,  in  this  state  at  least,  that  in  those  places  where  the 
railway  employees  operating  a  train  have  reason  to  anticipate 
the  presence  of  persons,  as,  for  example,  where  a  train 
approaches  the  crossing  of  a  public  street  or  other  public 
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thoroughfare,  or  is  moved  over  and  alone  a  public  street 
in  a  populous  city  or  town,  and  the  like,  it  is  their  duty 
to  be  on  the  alert,  so  as,  if  possible,  to  discover  any  one 
whose  situation  is  imperiled  by  the  movement  of  the  train. 
And  in  such  places  where  it  is  their  duty  to  be  on  the  look- 
oat,  if  an  injury  occurs  which  could  have  been  averted 
had  they  exercised  ordinary  care  in  looking  oat,  then  there  is 
liability.  White  v.  Railway  Co.,  34  Mo.  App.  57,  and  cases 
there  cited;  Zamaalt  v.  Air  Line,  71  Mo.  App.,  loc  tit  681, 
682;  Chamberlain  v.  Railway  Co.,  131  Mo.  587,  33  S.  W.  437. 
34  S.  W.  843;  Morgan  v.  Railway  Co.,  159  Mo.  262,  60S.  W. 
195.  It  is  thus  seen  that  the  rule  is  limited  in  the  scope  of 
its  application,  and  cannot  be  invoked  in  those  cases  where 
neither  the  locus  in  quo  itself,  nor  any  fact  or  circumstance 
connected  with  it  or  the  train,  are  such  as  to  admonish  the 
trainmen  that  they  might  anticipate  the  presence  of  persons 
in  a  situation  of  danger  with  respect  to  the  movement  of  the 
train.  And  so  it  must  result  that,  where  a  railway  has  the 
right  to  anticipate  a  clear  track,  there  can  be  no  reason  fn 
liability  to  one  wrongfully  thereon,  on  the  ground  that  be 
might  have  been  seen  by  the  exercise  of  ordinary  care.  la 
such  case  the  law  imposes  no  duty  to  be  on  the  lookout  lor 
him.  Williams  v.  Railroad  Co.,  96  Mo.  275,  9  S.  W.  573; 
Corcoran  v.  Railway  Co.,  105  Mo.  399,  16  S.  W.  411,  24  Am. 
St.  Rep.  394.  The  plaintiff's  evidence  tends  to  prove  that 
the  train  in  question  extended  from  the  water  tank  east 
across  said  street,  and  that  while  it  was  standing  there  the 
plaintiff  attempted  to  pass  between  the  cars  occupying  the 
street  crossing.  There  was  no  evidence  tending  to  prove  that 
any  of  the  trainmen  were  aware  of  the  presence  of  the  plain- 
tiff at  the  time  he  attempted  to  pass  between  the  cars.  The 
defendant's  trainmen  had  no  reason  to  anticipate  the  presence 
of  the  plaintiff  between  the  cars  at  the  time  the  train  was 
started.  It  is  conceded  to  have  been  negligence  for  any  one 
to  have  attempted,  under  the  circumstances,  to  pass  between 
the  cars  standing  on  the  crossing,  and  the  defendant's  train- 
men had  no  reason  to  anticipate  such  negligence  on  the  part 
of  the  plaintiff  at  the  time  they  started  the  train.  They  were 
not  bound  to  look  for  plaintiff  where  he  had  no  right  to  be. 
Rine  v.  Railroad  Co.,  88  Mo.  392;  Barker  v.  Railroad  Co.,  fjS 
Mo.  50.  11  S.  W.  254:  Hudson  v.  Railway  Co.,  101  Mo.  31. 
14  S.  W.  15.  Of  course  there  would  have  been  liability  if  the 
proximate  cause  of  the  injury  had  been  the  omission  of  the 
defendant  to  use  reasonable  care  to  avoid  such  injury  after 
becoming  aware  of  the  danger  to  which  the  plaintiff  was 
exposed  (Isabel  v.  Railroad  Co.,  60  Mo.  475;  Harlan  v.  Rail- 
road Co.,  64  Mo.  480;  Zimmerman  v.  Railroad  Co.,  71  Ma 
477;  Yarnall  v.  Railway  Co.,  75  Mo.  583);  bat  as  there  is  no 
claim  made  of  liability  under  this  rule,  nothing  further  need 
be  said  in  respect  to  it  The  said  instruction,  therefore,  in 
so  far  as  it  told  the  jury  that  there  was  liability  if  the  defend- 
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ant's  trainmen,  by  the  exercise  of  ordinary  care,  conld  have 
seen  plaintiff  in  time  to  have  averted  the  injury,  was 
erroneous  in  expression  when  applied  to  a  case  where  the 
facts  are  as  here  shown  to  be. 

The  plaintiff's  other  refused  instruction — the  second — was 
but  a  bare  abstraction.  It,  in  effect,  declared  that  railway 
companies,  owing  to  the  dangerous  character  of  the  business 
they  engage  in,  are  held  to  tbe  greatest  care  in  the  operation 
of  their  machinery  and  vehicles,  and  if  they  fail  to  use  such 
care,  and  injury  results  therefrom,  they  are  liable.  The 
plaintiff's  theory  of  the  case  was  fully  submitted  by  bis  first 
instruction  already  referred  to,  so  that  the  court  was  not 
requested  by  this  one  to  submit  the  case  to  the  jury  on  any 
distinct  or  different  theory  from  that  submitted  by  his  first 
It  conld  not  in  any  way  enlighten  the  jury  as  to  its  duty  in 
the  case.  If  it  had  been  given,  and  there  had  been  a  verdict 
for  the  plaintiff,  it  might  have  been  well  urged,  as  a  ground 
for  the  reversal  of  the  judgment,  that  it  authorized  a  con- 
sideration by  the  jury  of  the  case  on  a  ground  of  negligence 
not  embraced  in  the  theory  of  the  plaintiff's  petition  and  first 
instruction.  It  is,  to  say  the  least  of  it,  an  instruction  that  is 
calculated  to  mislead  a  jury,  and  the  giving  of  it  in  any 
case  is  of  donbtful  propriety.  And  although  given  in  Brown 
v.  Railroad  Co.,  so  Mo.  461,  41  Am.  Rep".  430,  what  is  there 
said  in  respect  of  it  shows  that  its  refusal  under  circumstances 
like  the  present  would  not  be  a  ground  for  reversal  of  the 
judgment.  Certainly,  it  cannot  be  claimed  that  its  refusal 
was  harmful  to  the  plaintiff. 

2.  Under  the  ruling  made  in  the  previous  paragraph,  we 
must  conclude  that  the  defendant's  second  instruction  is  cor- 
rect in  expression,  except  in  so  far  as  it  told  the  jury  that  the 
defendant's  employees  in  charge  of  the  train  were  under  no 
obligation  to  give  the  plaintiff  any  warning  unless  they  knew 
of  his  perilous  situation.  It  seems  to  ns  that  the  instruction 
goes  too  far.  Besides  being  in  conflict  with  others  given  for 
both  plaintiff  and  defendant,  it  is  otherwise  improper,  as  will 
be  seen  from  what  is  elsewhere  herein  said  in  respect  to  the 
defendant's  thirteenth.  According  to  this  instruction,  the 
defendant  had  the  right  to  start  its  train  from  where  it  stood 
over  the  crossing  backwards  without  giving  any  warning  or 
signal  whatever.  This  is  not  the  law.  To  say  the  least  of  it, 
the  language  was  misleading,  and  calculated  to  do  harm.  The 
words,  "or  to  give  any  warning  to  him  in  such  place,"  should 
have  been  eliminated  from  it. 

The  defendant's  instructions  3  and  5,  it  seems  to  us,  are  not 
fairly  subject  to  the  plaintiff's  criticism.  They  submit  the 
defendant's  theory  of  the  case  to  the  jury  by  telling  it  that  if  it 
finds  from  the  evidence  certain  facts  therein  hypothesized  the 
plaintiff  ought  not  to  recover;  and  in  this  we  perceive  no 
error. 

The  plaintiff  further  complains  of  the  action  of  tbe  court  in 
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giving  the  defendant's  fourth,  which  informed  the  jury  that, 
if  it  found  that  the  place  in  the  train  where  the  plaintiff 
attempted  to  climb  between  the  cars  was  west  of  the  street 
crossing,  then  it  was  immaterial  whether  or  not  other  cars  in 
the  train  may  have  obstructed  said  street,  or  how  lone  they 
may  have  been  there.  In  Stillson  v.  Railroad  Co.,  67  Ho., 
loc.  cit.  676,  which  was  a  case  somewhat  analogous  in  its  facts 
to  this,  it  was  said:  "The  next  conspicuous  and  important 
fact  in  this  case  is  that  the  injury  did  not  occur  at  any  street 
crossing,  but  on  a  part  of  the  track  where  there  was  not  even 
a  private  or  occasional  pathway,  and  where,  consequently, 
the  defendant  had  a  right  to  presume  that  no  one  would 
attempt  to  cross.  It  is  true,  the  street  crossing  was  entirely 
obstructed  by  the  train,  which  obstruction  the  municipal 
authorities  of  the  town  might  at  any  time  have  prohibited, 
and  for  which  the  defendant  might  have  been  held  liable  in 
damages  for  any  inconvenience  occasioned  by  such  obstruc- 
tion, but  this  obstruction  did  not  authorize  one  who  was  about 
to  cross  to  attempt  to  do  so  at  any  accidental  opening  be- 
tween the  cars  *  *  except  at  the  peril  of  the  person  so 
attempting  to  cross."  See,  also,  Corcoran  v.  Railway  Co., 
supra,  and  other  cases  cited  in  defendant's  brief.  The  evi- 
dence adduced  by  the  defendant  tended  to  show  that  the 
plaintiff  attempted  to  pass  between  the  cars  of  the  train  vest 
of  the  crossing,  and  where  there  was  no  private  pathway. 
The  instruction,  according  to  the  rulings  made  in  the  cases 
just  referred  to,  was  obnoxious  to  no  objection. 

The  defendant's  sixth  told  the  jury  that  it  would  be  negli- 
gence on  the  part  of  an  adult  person  to  have  attempted  to 
have  passed  between  the  cars  of  said  train,  and  that,  if  the 
plaintiff  "had  sufficient  mental  capacity  to  know  whether  or 
not  he  was  liable  to  be  injured  by  climbing  between  the 
cars,  then  he  was  guilty  of  contributory  negligence  in  attempt- 
ing to  do  so,"  etc  And  its  seventh  further  told  the  jury  that 
if  it  found  from  the  evidence  that  a  person  of  ordinary  dis- 
cretion, prudence,  and  care  would  not  have  attempted  to 
climb  between  the  cars  where  the  plaintiff  attempted  to  climb, 
under  the  circumstances  surrounding  the  train  at  the  station 
at  that  time,  and  that  the  plaintiff  at  that  time  "had  sufficient 
judgment  and  intelligence  to  enable  him  to  know  when  be 
was  in  danger,"  then  he  could  not  recover.  It  is  strenuously 
insisted  that  these  instructions  depart  in  their  enunciation 
from  the  rule  established  in  simitar  cases  by  the  adjudications 
in  this  state.  While  it  is  true  they  differ  somewhat  in  expres- 
sion, they  do  not  differ  in  meaning.  Each  of  them  in  effect 
declares  that  it  would  have  been  negligence  for  an  adult  per- 
son to  have  attempted  to  have  passed  between  the  cars  of  the 
train,  and  that,  if  the  plaintiff  had  sufficient  mental  capacity 
to  know  that  it  would  have  been  dangerous  for  him  to  make 
such  attempt,  then  he  was  guilty  of  such  contributory  negli- 
gence as  precluded  his  right  to  recover.     All  the  cases  in  this 
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state  with  one  accord  declare  the  rale  to  be  that  a  child  is 
not  to  be  judged  by  the  strict  standard  of  an  adult;  neither  is 
it  to  be  charged  with  contributory  negligence  if  it  acted  as 
might  reasonably  be  expected  of  one  of  its  age  and  capacity. 
Anderson  v.  Railroad  Co.,  l6l  Mo.,  loc.  cit.  424,  61  S.  W. 
874,  where  the  cases  are  collated.  Suppose  the  fact  to  be 
conceded  that  the  plaintiff  bad  sufficient  mental  capacity  to 
know  that  it  was  dangerous  to  undertake  to  pass  between  the 
cars  of  defendant's  train  while  it  was  standing  on  its  track  at 
said  station,  and  that,  notwithstanding  this  knowledge  of  the 
danger,  he  attempted  to  pass  between  such  cars,  and  was 
thereby  hurt,  is  that  of  itself  sufficient  to  charge  him  with 
contributory  negligence?  A  boy  may  have  the  knowledge  of 
an  adult  person  in  respect  to  the  danger  which  will  attend  a 
particular  act,  but  at  the  same  time  he  may  not  have  the 
prudence,  thonghtfulness,  and  discretion  to  avoid  them,  which 
is  possessed  by  the  ordinarily  prudent  adult  person;  and 
therefore  it  has  become  a  settled  rule  of  law  in  this  state  that 
a  child  is  not  negligent  if  he  exercise  that  degree  of  care 
which,  under  like  circumstances,  would  be  expected  of  one  of 
his  years  and  capacity.  And  whether  he  uses  such  care  in  any 
given  case  is  a  question  to  be  left  for  the  jury  to  decide. 
Anderson  v.  Railroad  Co.,  81  Mo.  App.  116;  Riley  v.  Rail- 
way Co.,  68  Mo.  App.  652;  Burger  v.  Same,  112  Mo.  249,  20 
S.  W.  439,  34  Am.  St.  Rep.  379;  Anderson  v.  Railroad  Co., 
161  Mo.  411,  61  S.  W.  874.  The  defendants'  instructions,  as 
have  been  seen,  told  the  jury  that  if  it  found  the  fact  to  be 
that  the  plaintiff  had  sufficient  mental  capacity  to  know  the 
danger  attending  an  attempt  to  pass  between  the  cars,  and 
with  this  knowledge  made  such  an  attempt,  and  was  thereby 
injured,  he  was  guilty  of  contributory  negligence,  without 
reference  as  to  whether  or  not  he  had  the  prudence,  thoucht- 
fnlness,  and  discretion  to  avoid  it — the  danger— which  is  pos- 
sessed by  an  ordinarily  prudent  adult  person.  It  seems  from 
these  instructions  that  the  learned  trial  judge  concluded  it 
was  toe  law  that,  even  if  the  plaintiff  did  not  have  the 
prudence,  thonghtfulness,  and  discretion  to  avoid  the  danger 
incident  to  passing  between  the  cars  of  a  train  standing  on 
its  track  which  is  possessed  by  the  ordinarily  prudent  adult, 
still,  if  he  was  possessed  of  sufficient  mental  capacity  to 
understand  such  danger,  then  he  was  required  to  exercise  the 
same  degree  of  care  as  would  have  been  required  of  an  ordi- 
narily prudent  adult  under  tike  circumstances.  It  is  therefore 
apparent  that  these  instructions  did  not  go  far  enough,  in  that 
they  ignored  an  essential  part  of  the  rule,  which  requires  that 
it  be  left  to  the  jury  to  say  whether  or  not  the  plaintiff  had  the 

Erndence,  thonghtfulness,  and  discretion  to  avoid  the  danger 
icident  to  passing  between  the  cars  of  the  train  which  is 
possessed  by  an  ordinarily  prudent  adult.  Although  the  jury 
may  have  found  that  the  plaintiff  had  sufficient  capacity  to 
understand  the  danger,  yet  he  had  the  right  to  have  it  left  to 
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them  to  farther  determine  whether  or  not  he  had  the  prudence, 
thoughtfulness,  and  discretion  to  avoid  such  danger  which  ii 
possessed  by  an  ordinarily  prudent  adult ;  and,  if  not,  then  to 
further  determine  whether  or  not  be  exercised  that  degree  of 
care  which,  under  like  circumstances,  wonld  be  reasonably 
expected  of  one  of  his  years  and  capacity.  And  this  omission 
in  the  instructions  ia  a  fault  which  we  think  fatal  to  the  judg- 
ment 

As  to  the  defendant's  ninth,  it  is  sufficient,  perhaps,  to  sty 
that  in  view  of  the  decision  in  Stillson  v.  Railroad  Co.,  supra, 
and  the  other  cases  referred  to  in  connection  with  it,  that  it 
— the  instruction — is  not  subject  to  the  objection  plaintiff 
has  lodged  against  it 

In  the  light  of  what  was  said  by  us  in  Milligan  v.  Railroad 
Co.,  79  Ma  App.,  loc  cit.  399  et  seq.,  the  plaintiff's  objection 
to  the  defendant's  twelfth  is  well  taken,  and  that  instruction 
should  not  have  been  given  in  the  form  it  was. 

The  defendant's  thirteenth  was,  we  think,  erroneous  in 
expression.  If  it  had  told  the  jury,  as  it  did  not,  that  if  it  fonnd 
from  the  evidence  that  a  signal  was  given,  either  by  sound- 
ing the  whistle  or  by  ringing  the  bell  before  starting  the  train, 
and  that  a  reasonable  time  had  elapsed  between  the  giving  of 
the  former  and  the  starting  of  the  latter,  then  it — the  instruc- 
tion— wonld  have  been  well  enough.  The  advantage  afforded 
by  the  modification  just  suggested  to  persons  whose  situation 
in  respect  to  the  movement  of  the  train  is  that  of  peril  be- 
comes at  once  quite  apparent 

The  other  objections  urged  to  the  defendant's  instructions 
are  deemed  to  be  without  merit,  and  for  that  reason  need  not 
be  further  noticed  by  us. 

The  judgment  will  be  reversed,  and  cause  remanded    All 
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County  et  al. 

{Supreme  Court  of  North  Dakota,  April  *p,  1901.) 

[90  N.  W.  Rep.  260.] 

Taxation — Roadbed,  Franchises,  ate,  aa  Personal  Property.* 

The  county  commissioners  levied,  or  attempted  to  levy,  a  tax  upon 
the  plaintiff's  roadbed,  franchise,  rails,  rolling-  stock,  and  other  property 
belonging  to  it  in  Dickey  county,  pursuant  to  the  action  of  the  state 
board  of  equalisation,  as  certified  to  them  by  the  state  auditor,  under 
section  179,  Const :  held,  that  such  tax  is  a  tax  upon  personal  property 
for  taxation  purposes,  under  section  1228,  Rev.  Codes. 
Same—  Restr  ai  ningColloction.f 

The  evidence  in  the  case  shows  that  the  county  commissioners  levied, 
or  attempted  to  levy,  a  tax  for  county  purposes,  without  first  mskinf 

■See  7  Rap.  &  Mack's  Dig.  861  et  seq.  Bee  also,  in  general,  exten- 
sive note  appended  to  In  re  Jersey  City  &  B.  Ry.  Co.,  23  Am.  4  Eaf. 
R.  Cas.  251. 

fSee  7  Rap.  &  Mack's  Dig.  1002  et  seq. 
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an  itemized  statement  of  the  probable  county  expenses  for  tbe  ensuing 
year,  under  section  122S,  Rev.  Codes,  anda  road  and  bridge  tax,  without 
any  petition  to  them  for  the  building  of  any  bridge  or  improvement  of 
a  road  :  held  no  ground  for  restraining  the  collection  of  a  personal 
property  tax. 
Sam* — Sams— Remedy  at  Law.* 

The  complaint  and  evidence  considered,  and  it  is  held  that  an  injunc- 
tion will  not  lie  to  restrain  the  collection  of  such  personal  property  tax, 
as  the  plaintiff  has  an  adequate  remedy  at  law.  Schaffner  v.  Young-, 
86  N.  W.  733,  10  N.  D.  — ,  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Dickey  county;  W.  S.  Lauder, 
Judge. 

Action  by  the  Minneapolis,  St.  Paul  &  Sattlt  Ste.  Marie 
Railway  Company  against  Dickey  county  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals.     Affirmed. 

W.  £.  Purcell,  H.  B.  Dike,  and  L.  W.  Gammons,  for 
appellant. 

S.  G.  Cady,  State's  Atty.,  for  respondents. 

MORGAN,  J.  The  plaintiff  in  this  action  seeks  to  have 
certain  taxes,  claimed  to  have  been  illegally  levied  against  it, 
set  aside,  and  tbe  collection  of  such  taxes  perpetually  re- 
strained. The  grounds  on  which  it  seeks  to  secure  such  per- 
manent injunction  are  the  following,  as  recited  in  the 
complaint:  That  tbe  county  commissioners  failed  to  make  a 
lawful  levy  of  any  taxes  in  said  county  for  the  year  1900,  for 
the  reason  tbat  such  commissioners  did  not  make  the  itemized 
statement  of  the  county  expenses  for  the  ensuing  year,  as 
provided  by  section  1328,  Rev.  Codes.  The  proceedings  of 
the  county  commissioners,  so  far  as  an  attempt  to  levy  taxes 
for  the  year  1900,  as  based  upon  an  itemized  statement,  are 
the  following,  viz.:  "On  motion,  tbe  following  levy  was  made 
for  county  expenses  for  the  ensuing  year:  County  general 
fund,  $20,000;  sinking  fund,  $2,000;  road  and  bridge,  $3,500." 
In  the  published  proceedings  of  such  board  of  commissioners 
tbe/e  appears  no  different -or  other  statement,  and  it  is 
stipulated  tbat  no  other  statement  was  ever  made  or  pub- 
lished by  such  board  during  said  year.  This  omission  to 
make  and  publish  an  itemized  statement,  as  provided  by  said 
section  of  the  statute,  is  urged  as  a  reason  why  such  tax  is  void, 
and  is  urged  as  a  ground  for  equitable  interference  by  tbe 
courts  to  prevent  its  collection  or  enforcement.  The  second 
objection  urged  by  the  appellant  to  the  validity  of  such  taxes 
is  that  the  board  of  county  commissioners  attempted  to  levy 
a  road  and  bridge  tax  without  jurisdiction  to  do  so,  inasmuch 
as  no  petition  for  the  construction  of  any  bridge  was  presented 
to  them,  and  without  having  made  an  itemized  statement  of 
the  proposed  cost  of  such  bridge  or  improvement  of  the  road. 
No  other  objections  are  urged  against  the  validity  of  the  levy 
or  of  tbe  tax. 
It  is  strenuously  contended  by  the  appellant  tbat  the  omis- 

*8ee  7  Rap.  A  Mack's  Dig.  998  et  seq. 
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sion  to  make  such  itemized  statement  rendered  any  attempted 
levy  void,  and  that  no  tax  levied  without  a  preliminary 
itemized  statement  can  be  a  valid  tax,  and  that  the  attempted 
.  levy  of  a  road  and  bridge  tax,  without  an  itemized  statement 
of  the  cost  of  such  bridge  or  road,  and  without  a  preliminary 
petition  to  such  commissioners,  rendered  the  whole  tax  levied 
for  county  purposes  void.  It  is  admitted  that  the  state  tax 
levied  by  the  state  board  of  equalization  is  valid,  and  not 
subject  to  attack  on  any  grounds.  The  tax  involved  in  this 
suit  was  levied  or  attempted  to  be  levied  in  July,  igoo,  and 
its  collection  was  enjoined  by  a  temporary  injunction  in  Jan- 
uary, igoi,  and  before  such  taxes  became  delinquent  The 
case  therefore  presents  the  question  whether  a  court  of  equity 
will  interfere  with  the  collection  of  this  tax,  under  the  cir- 
cumstances pleaded  and  stipulated,  or  whether  the  plaintiff 
will  be  left  to  pursue  its  remedies  by  an  action  at  law.  It  is 
claimed  by  appellant  that  the  facts  pleaded  and  proven  brine 
the  case  within  the  rule  adopted  by  courts  justifying  the  inter- 
position of  a  court  of  equity  to  restrain  the  collection  of  the 
tax.  The  defendant  contends  that  the  plaintiff  has  not 
brought  itself  within  any  of  the  recognized  principles  of  equity 
jurisprudence  justifying  it  in  passing  by  remedies  at  law  and 
resorting  to  injunction  proceedings.  A  statement  of  the 
allegations  of  the  complaint  will  show  the  basis  of  plaintiff's 
contention.  The  complaint  alleges  (omitting  allegation  of 
incorporation):  "And  as  such  corporation  has  during  all  of 
said  time  owned  and  operated,  and  now  owns  and  operates,  a 
line  of  railroad  in  said  state  of  North  Dakota,  extending  into 
and  through  the  said  county  of  Dickey,  and  as  such  corporation 
is  liable  for  the  payment  of  all  taxes  legally  assessed  and  levied 
on  its  roadbed,  franchise,  rails,  rolling  stock,  and  other  prop- 
erty belonging  to  said  plaintiff,  situated  in  said  county  of 
Dickey  and  state  of  North  Dakota."  Then  follow  allegations 
of  the  levy  in  question  claimed  to  be  void  by  reason  of  there 
being  no  itemized  statement,  and  the  omission  of  other  re- 
quisites to  making  levies,  claimed  to  be  mandatory;  the  exten- 
sion by  the  county  auditor  of  the  taxes  so  attempted  to  be 
levied  against  plaintiff's  property ;  and  the  following  allegation, 
given  in  the  language  of  the  complaint:  "That  this  plaintiff 
is  engaged  in  the  business  of  operating  a  railway  through  said 
county,  and  connecting  the  places  and  people  therein  with  east- 
ern and  western  points,  and  is  a  common  carrier  of  freight, 
express,  and  passengers  into  and  out  of  said  county,  and  all  the 
property  of  plaintiff  in  said  county  is  used  in  and  about  said 
business,  and  is  necessary  for  the  proper  conduct  thereof;  that 
if  said  property,  or  any  thereof,  is  seized  by  said  officers,  such 
seizure  and  distraint  would  seriously  hamper  and  cripple  the 
said  business,  and  would  inflict  great  and  irreparable  injury, 
and  would  occasion  a  great  multiplicity  of  suits,  and  occasion 
great  and  irreparable  damage  and  annoyance  to  this  plaintiff 
and  the  people  of  said  county;  that  plaintiff  has  no  a ' 
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remedy  in  law  in  said  matter,  and  has  no  remedies  at  law  lor 
the  injuries  which  would  follow  sach  seizure  and  distraint  of 
its  property  as  aforesaid."  These  allegations  are  statements 
of  conclusions,  and  not  of  facts.  It  is  not  apparent  there- 
from, nor  from  the  evidence,  that  irreparable  injury  or  dam- 
age would  follow  the  denial  of  the  prayer  for  a  permanent 
injunction.  It  is  not  shown  how  a  multiplicity  of  suits  would 
follow  such  refusal  of  equitable  relief.  No  claim  is  made 
that  the  county  commissioners  had  no  right  or  jurisdiction  to 
levy  this  tax  at  that  time  and  place,  bnt  the  sole  and  only 
contention  is  that  the  tax  is  void  for  the  reason  of  an  omis- 
sion by  them  to  perform  a  mandatory  requirement  preliminary 
to  a  levy  of  the  tax.  In  an  early  case  in  this  state  the  follow- 
ing rale  was  laid  down  by  the  supreme  court,  and  has  not 
been  departed  from:  "Courts  of  equity  should,  in  general, 
extend  the  strong  arm  of  their  preventive  power  to  restrain 
the  collection  of  a  tax  or  annul  tax  proceedings  only  where 
the  property  sought  to  be  taxed  is  exempt  from  taxation, 
or  the  tax  itself  is  not  warranted  by  law,  or  the  persons  assum- 
ing to  assess  and  levy  the  same  are  without  authority  so  to 
do,  or  where  the  proper  taxing  officials  have  acted  fraudulently ; 
and,  in  addition,  plaintiff  must  bring  himself  within  some 
recognized  rule  of  equity  jurisprudence."  Farrington  v. 
Investment  Co.,  i  N.  D.  118,  45  N.  W.  191.  The  case  cited 
related  to  taxes  upon  real  estate,  bat  the  principles  there 
announced  apply  with  more  force  to  collection  of  personal 
property  taxes  than  to  enforcement  of  real  estate  taxes.  As 
we  construe  the  complaint,  we  do  not  understand  that  it  is 
claimed  that  the  tax  in  question  is  any  other  than  a  personal 
property  tax.  From  plaintiff's  brief  and  argument  the  same 
conclusion  is  reached;  that  is,  that  the  tax  in  suit  is  deemed 
a  personal  property  tax.  From  a  consideration  of  the  con- 
stitution and  statute  law  of  this  state,  we  are  convinced  that 
the  taxes  involved  in  this  suit  are  to  be  deemed  taxes  on  per- 
sonal property,  and  that  the  property  described  in  the  com- 
plaint is  deemed  personal  property  for  taxation  purposes. 
Section  179  of  the  constitution  provides:  "The  franchise, 
roadway,  roadbed,  rails  and  rolling  stock  of  all  railroads 
operated  in  this  state  shall  be  assessed  by  the  state  board  of 
equalization  at  their  actual  value  and  such  assessed  valuation 
shall  be  apportioned  to  the  counties,  cities,  towns,  townships 
and  districts  in  which  such  roads  are  located,  as  a  basis  for 
taxation  of  such  property  in  proportion  to  the  number  of  miles 
of  railway  laid  in  such  counties,  cities,  townships  and  dis- 
tricts." Section  1315,  Rev.  Codes,  provides:  "The  state 
auditor  shall  at  the  time  of  certifying  the  equalized  value  of 
each  organized  county  to  the  county  auditor,  also  certify  the 
number  of  miles  of  each  main  line  of  railroad,  and  branches 
and  side  tracks  thereof  contained  in  said  county  and  the 
valuation  per  mile  of  such  line  or  branch  line  as  determined 
by  the  state  board  of  equalization   and  the  county  auditor  of 
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Bach  county  shall  apportion  such  valuation  to  the  cities,  towns, 
townships  and  districts  through  which  sach  railroads  nm 
according  to  the  number  of  miles  contained  in  each,  as  a  part 
of  the  valuation  of  such  city,  town,  township  and  district  for 
the  purpose  of  taxation,  and  the  same  shall  be  taxed  as  per- 
sonal property."  The  language  of  this  section  is  explicit  that 
sach  railroad  property  shall  be  taxed  as  personal  property.  It 
is  therefore  personal  property  for  purposes  of  taxation, 
although  it  may  be  in  part,  as  a  fact  and  for  other  purposes, 
real  estate.  It  is  within  the  power  of  the  legislature  to  pro- 
vide that  such  fixtures  as  are  described  in  the  complaint  may 
be  taxed  as  personal  property.  State  v.  Red  River  Vsi 
Elevator  Co.,  69  Minn.  131,  72  N.  W.  60;  State  v.  District 
Court,  31  Minn.  354,  17  N.  W.  954;  1  Desty,  Tax'n,  p.  397. 
This  property  having  been  assessed  and  taxed  as  personal 
property,  as  commanded  by  the  statute,  it  necessarily  follows 
that  its  enforcement  mast  be  accomplished  through  the  same 
means  and  channels  used  in  collecting  taxes  on  personal  prop- 
erty, and  that  the  same  rales  of  law  apply  to  such  collection. 
This  seems  to  be  the  theory  under  which  the  complaint  was 
framed,  as  the  following  allegation  as  grounds  for  equitable 
relief  will  show,  to  wit:  "And  the  coonty  treasurer  threatens 
to  proceed  at  once  with  the  collection  of  sach  taxes,  and  the 
said  officers  threaten  to,  and  plaintiff  believes  will,  seize, 
distrain,  and  sell  the  property  of  this  plaintiff,"  etc.  The 
tax  being  a  personal  property  tax,  the  complaint  shows  no 
facts  which  bring  the  action  within  any  of  the  exceptions  to 
the  general  rule  that  an  injunction  will  not  lie  to  prevent  the 
collection  of  a  personal  property  tax.  The  property  taxed  is 
not  exempt.  A  constitutional  law  authorized  its  taxation, 
and  gave  the  officers  authority  to  tax  it.  No  facts  are  pleaded 
or  shown  that  can  reasonably  be  said  to  3how  that  there  exists 
no  remedy  at  law,  or  that  irreparable  damage  will  follow  if 
the  injunction  be  not  granted.  That  an  injunction  will  not 
be  granted  to  restrain  the  collection  of  a  personal  property 
tax,  except  in  certain  cases,  has  recently  been  held  by  this 
court,  and  the  great  weight  of  authority  favors  such  holding. 
Schaffner  v.  Young,  10  N.  D.  — ,  86  N.  W.  733-  The  facts  of 
the  case  at  bar  do  not  bring  it  within  any  of  the  exception! 
to  that  rale.  Neither  the  complaint  nor  the  evidence  shows 
any  facts  warranting  a  court  of  equity  in  interfering  with  the 
collection  of  taxes  on  personal  property.  The  plaintiff  bad 
an  adequate  remedy  at  law,  and  should  have  resorted  to  it, 
and  could  thereby  have  prevented  a  multiplicity  of  suits  and 
any  seizure  of  its  property.  Elevator  Co.  v.  Soacie,  10  N.  D. 
— ,  83  N.  W.  212,  50  L.  R.  A.  362. 

It  follows  that  the  judgment  of  the  district  court  must  be 
affirmed.     All  concur. 
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Neff  v.  Pennsylvania  R.  Co, 

[Supreme  Court  of  Pennsylvania,  May  12,  igot.) 

[51  Atl.  Rep.  1038.] 

Easements* — Taking — Cut  Made  in  Lane — Limitations. 

One  ia  not  deprived  of  an  easement  of  the  use  of  a  lane,  so  aa  to  start 
the  running  of  the  statute,  by  a  railroad  company  making  a  cut  across 
the  lane  ;  the  company  building  a  bridge  over  the  cnt,  along  the  line 
of  the  lane,  and  this  being  used  as  the  lane  was. 
Same — Same— Damages. 

Damages  for  the  taking  by  a  railroad  company  of  a  private  way  ap- 
purtenant to  lands  is  the  depreciation  in  the  market  value  of  the  lands 
caused  thereby. 

Potter,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Huntingdon  county. 

Action  by  B.  K.  Neff  against  tbe  Pennsylvania  Railroad 
Company  for  the  taking  of  a  private  way  appurtenant  to 
plaintiff's  lands.  The  evidence  complained  of  by  the  third 
assignment  of  error  is  a  deed  from  Jacob  Neff  reserving  such 
private  way.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

A  O.  Furst  and  W.  &  J.  D.  Dorris,  for  appellant. 

H.  H.  Waite  and  Thos.  F.  Bailey,  for  appellee. 

MESTREZAT,  J.  In  tbe  view  we  take  of  this  case,  the 
declarations  of  Contractor  Cams  become  immaterial  to  the 
issue  between  the  parties;  and,  although  tbe  testimony 
admitted  to  show  his  statement  relative  to  the  construction  of 
the  bridge  should  have  been  excluded,  yet  it  did  the  defend- 
ant no  harm,  and  its  admission  is  therefore  not  reversible 
error.  For  more  than  70  years  the  owners  of  the  servient 
property,  including  tbe  defendant  company,  had  by  their  acts 
construed  the  clause  in  the  elder  Neff's  deed  as  giving  the 
owner  of  the  dominant  property  "the  privilege  of  keeping: 
open  the  lane  to  the  great  road  for  the  use  and  convenience 
of  whomsoever  may  from  time  to  time  be  tbe  owner  or 
occupier  of  the  river  tract  of  land."  Conceding  it  to  be  true, 
as  claimed  by  appellant's  counsel,  that  the  bridge  was  erected 
by  the  company,  as  required  by  its  charter,  to  connect  the 
two  pieces  of  land,  and  that  it  was  used  for  that  purpose,  yet 
it  is  an  undisputed  fact  that  the  bridge  was  constructed  in  the 
line,  and  became  a  part,  of  the  lane,  and  was  thereafter  used 
by  tbe  owner  of  the  B.  K.  Neff  or  river  tract  of  land  precisely 
as  the  ground  for  which  the  bridge  was  substituted  had  been 
used.  The  defendant  company  made  no  objection  to  this  use 
of  the  lane,  and  for  so  years  acquiesced  in  the  claim  of  the 
right  to  a  permanent  easement  over  it  by  the  owners  of  tbe 
B.  K.  Neff  tract  of  land.  The  construction,  therefore,  given 
by  the  interested  parties  to  the  clause  in  Jacob  Neff's  deed 
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giving  the  right  to  the  nse  of  the  lane,  is  apparent,  and  shows 
conclusively  that  a  permanent  easement  was  intended  to  be 
granted  to  the  "owners  and  occupiers"  of  the  tract  of  land 
now  owned  by  the  plaintiff.  The  practical  construction  thus 
given  the  clause  of  the  deed  in  question,  not  being  incon- 
sistent with  its  terms,  will  be  adopted,  so  as  to  give  effect  to 
the  design  and  intention  of  the  parties. 

The  third  assignment  complains  that  the  statement  is  not 
sufficiently  comprehensive  to  admit  the  testimony  offered  in 
support  of  its  averments.  The  establishing  of  the  road,  and 
the  adverse  user  of  it  for  the  prescriptive  period,  are  averred 
in  the  statement:  and  any  competent  and  relative  testimony 
in  support  of  both  or  either  of  these  averments  was  admissi- 
ble. The  statement  alleges  that  Jacob  Neff,  St.,  had  estab- 
lished the  private  way  many  years  prior  to  the  construction 
of  the  defendant's  road;  and  the  testimony,  the  admission  of 
which  is  complained  of  in  this  assignment,  tended  to  estab- 
lish the  fact  The  plaintiff's  easement  was  not  interfered 
with  until  the  defendant  removed  the  bridge  in  1900.  The 
construction  of  the  defendant's  road  in  1850  did  not  deprive 
the  plaintiff  of  the  use  of  the  lane,  and  in  no  way  impaired 
his  enjoyment  of  it  The  erection  of  the  bridge  in  1851  to 
span  the  cut  made  necessary  in  the  construction  of  the  rail- 
road continued  to  give  the  plaintiff  and  his  predecessors  in 
title  to  the  river  tract  of  land  the  use  and  enjoyment  of  the 
private  way  as  unimpaired  and  unobstructed  as  they  hitherto 
had.  No  act,  therefore,  of  the  defendant  company,  had 
invaded  the  rights  of  the  plaintiff  to  the  easement,  and  no 
injury  had  been  done  him  by  depriving  him  of  the  use  of  the 
lane  until  the  company  destroyed  his  way  by  the  removal  of 
the  bridge.  Its  liability  was  then  fixed,  and  the  plaintiff's 
right  of  action  accrued.  The  private  way  was  appurtenant 
to  the  plaintiff's  land,  and,  when  the  defendant  company  took 
possession  of  it  by  removing  the  bridge,  it  was  responsible  to 
the  plaintiff  for  the  damages  he  sustained.  Railroad  Co.  v. 
Williams,  54  Pa.  103.  "When  the  defendant  closed  up  this 
alley  and  destroyed  this  easement,"  says  the  court  below 
(approved  by  this  court  in  Philips  v.  Railroad  Co.,  184  Pa. 
538,  39  N.  E.  298),  "it  did  not  enter  upon  the  land  of  the 
plaintiff,  but  it  actually  destroyed  something  that  may  or  may 
not  have  been  of  pecuniary  value  to  bis  property,  and  in 
which  his  property  had  a  right  which  is  called  an  'easement'; 
that  is,  the  right  of  passing  to  and  fro  to  Division  street" 
This  action  is  essentially  a  proceeding  for  the  assessment  of 
damages  for  land  taken  under  the  right  of  eminent  domain. 
The  measure  of  damages  adopted  by  the  learned  trial  judge 
was  therefore  entirely  correct.  The  effect  upon  the  plaintiff's 
farm,  to  which  the  way  was  appurtenant,  was  the  injury  be 
snstained.  If  the  market  value  of  the  tract  of  land  was  the 
same  before  and  after  the  entry  and  talcing  of  the  lane  by  the 
defendant  company,  then  the  owner  of  the  premises  suffered 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        845 
Shadford  v.  Detroit,  etc.,  Ry 

nothing,  and  was  Dot  injured.  To  the  extent,  however,  to 
which  the  market  value  of  the  farm  was  depreciated  by  being 
deprived  of  the  use  of  the  lane,  the  plaintiff  was  injured,  and 
that  was  the  measure  of  his  damages.  "Under  the  charge  of 
the  learned  court  below, "  says  this  court  in  Philips  v.  Rail- 
road Co.,  supra,  "the  plaintiff  was  allowed  to  recover  the  full 
amount  of  the  difference  in  value  of  his  property  before  and 
after  the  taking  of  his  alleyway  leading  to  Division  street.  This 
easement  was  what  was  taken,  and,  to  the  extent  to  which 
his  property  was  injured  in  consequence  of  the  taking,  he 
was  permitted  to  recover. ' ' 

The  last  assignment  alleges  error  in  the  court  below  in  not 
setting  aside  the  verdict  and  granting  a  new  trial.  We  dis- 
cover nothing  in  the  case,  however,  that  would  warrant  ns  in 
exercising  the  power  conferred  by  the  act  of  May  20,  1891, 
and  in  granting  a  new  trial  This  power,  as  said  by  our 
Brother  Mitchell  in  Scbenkel  v.  Traction  Co.,  194  Pa.  183,  44 
Atl.  1072,  is  exceptional  in  character,  and  only  to  be  exer- 
cised in  very  clear  cases  of  wrong  or  injustice,  which  the 
court  below  should  have  remedied. 

The  judgment  is  affirmed. 

POTTER,  J.,  dissents. 


Shadford  v.  Detroit,  Y.  &  A.  A.  Railway. 

{Supreme  Court  of  Michigan,  April  3,  rpot.) 

[89  N.  W.  Rep.  960.] 

Consolidation  of  Street  Railways— Liability  for  Prior  Indebtedness— 
Estoppel." 
Where  a  street  railway  company  was  composed  of  an  actual  consolida- 
tion of  other  companies,  and  has  received  and  retain*  all  their  proper- 

*As  to  contracts,  see  Pullman  Palace  Car  Co.  c.  Missouri  Pac.  K.  Co., 
115  U.  8.  587 ;  Wabash,  etc,  R.  Co.  V.  Ham,  114  U.  8.  587  ;  Columbus, 
etc,  ft.  Co.  v.  Skldmore,  69  111.  566 ;  Indianapolis,  etc.,  R.  Co.  v.  Jones, 
29  Ind.  465;  Louisville,  etc.,  R-  Co.  r.  Boney,  117  Ind.  501 ;  Berry  V. 
Kansas  City,  etc.,  R.  Co.,  52  Kan.  774,  39  Am.  St.  Rep.  381 ;  Thompson 
v.  Abbott,  61  Mo.  176 ;  Houston  &  T.  C.  R.  Co.  v.  Shirley,  4  Am.  *  Eng. 
R.  Cas.  443 ;  Mississippi  Valley  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  8  Am.  & 
Eng.  R-  Cas.  575  ;  Miller  v.  Lancaster,  5  Coldw.  513 ;  Northern  Cent.  R. 
R.  Co.  V.  Drew,  3  Woods  391 ;  Indianola  R.  R.  Co.  V.  Fryer,  11  Am.  & 
Eng-.  R.  Cas.  324;  Barksdale  v.  Finney,  14  Graft.  (Va.)  338;  Brum  V. 
Mer.  Mut.  Ins.  Co.,  16  Fed.  Rep.  140 ;  Harrison  v.  Arkansas  Val.  R.  Co., 
4  McCrary  (U.  8.)  264 ;  Shaw  v.  Norfolk  &  C.  R.  Co.,  16  Gray  407 ; 
Prouty  v.  Lake  Shore  A  Mich.  S.  R.  Co.,  52  N.  Y.  363 ;  Powell  v.  North- 
ern Mo.  R.  Co.,  42  Mo.  63. 

Aa  to  torts,  see  Tomlinson  v.  Branch,  15  Wall.  (U.  S.)  460 ;  Warren 
v.  Mobile,  etc.,  R.  Co.,  49  Ala.  532 ;  St.  Louis,  etc.,  R.  Co.  v.  Marker,  41 
Ark.  542;  Selma,  etc.,  R.  Co.  v.  Harbin,  40  Ga.  706  ;  Montgomery,  etc., 
R.  Co.  v.  Boring,  51  Ga.  583 ;  Coggin  v.  Cent.  R.  Co.,  62  Ga.  685 ;  Paine 
v.  Lake  Erie,  etc.,  R.  Co.,  31  Ind.  283;  Jefferson ville,  etc.,  R.  Co.  v. 
Hendricks,  41  Ind.  48  ;  Cleveland,  etc.,  R.  Co.  v.  Prewitt,  134  Ind.  557; 
Berry  v.  Kansas  City,  etc.,  R.  Co.,  52  Kan.  759 ;  State  v.  Balto.,  etc.,  R. 
Co.,  77  Md.  489  ;  Langhorne  v.  Richmond  R.  Co.,  91  Va.  369. 
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tie*,  it  cannot  deny  its  liability  on  a  debt  due  by  one  of  sncb  former 
companies,  on  the  ground  that  such  consolidation  was  illegal 
Same— Same. 

Where  a  street  railway  company  transfers  all  its  property  and  busi- 
ness to  another  company,  in  consideration  of  stock  and  bonds  of  the 
latter  Issued  to  the  stockholders  and  bondholders  of  the  former  to 
replace  its  stock  and  bonds  which  were  surrendered  and  canceled,  do 
money  being  paid,  such  transaction,  as  to  the  creditors  of  the  former 
company,  should  be  considered  a  consolidation  of  the  companies,  bj 
which  the  latter  becomes  liable  for  the  debts  of  the  former. 
Same— Same. 

Where  a  street  railway  company  is  composed  of  a  consolidation  of 
former  companies,  it  assumes  the  debts  of  such  companies ;  and,  in  an 
action  against  it  to  recover  a  debt  due  by  one  of  sncb  companies,  it  can- 
not contend  that  the  original  debtor  was  insolvent,  and  that  therefore 
plaintiff  was  not  injured  by  the  consolidation. 

Error  to  circuit  court,  Washtenaw  comity;  Edward  D. 
Kitme,  lodge. 

Action  by  John  Shadford  against  the  Detroit,  Ypsilanti  & 
Ann  Arbor  Railway.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

The  Ann  Arbor  Street  Railway  Company  was  incorporated 
in  August,  1888,  to  operate  a  street  railway  exclusively  in  the 
city  of  Ann  Arbor.  Its  capital  stock  was  $100,000,  and  soon 
after  its  organization  it  gave  a  mortgage  for  $60,000.  to  secure 
that  amount  of  bonds,  which  were  sold.  The  road  was  built 
and  pat  in  operation.  It  was  not  a  financial  success.  Jane 
23.  r893.  'ts  barns  and  some  of  its  rolling  stock  were  burned 
It  collected  an  insurance  of  $10,000,  with  which  it  paid  one 
of  its  debts.  The  bondholders  took  possession  of  the  prop- 
erty. It  appears  to  have  been  reorganized,  and  its  tracks 
increased.  The  reorganized  company  replaced  the  old  mort- 
gage by  another  for  $100,000.  In  September,  1894,  one  of  its 
employees,  engaged  in  the  work  of  the  extension  of  the  road, 
was  injured,  brought  suit  against  the  company,  recovered  a 
judgment,  issued  an  execution,  and  levied  upon  all  the  prop- 
erty of  the  company.  That  judgment  was  reversed  by  this 
court  January  5,  1897,  and  a  new  trial  ordered.  Shadford  v. 
Railway  Co.,  Ill  Mich.  300,  69  N.  W.  661.  On  December 
t7,  1897,  he  obtained  another  judgment  against  the  company, 
upon  which  he  issued  execution,  which  was  returned  nulla 
bona.  That  case  was  affirmed  in  this  court  September  14 
1899.  121  Mich.  224,  80  N.  W.  30.  The  Ann  Arbor  4 
Ypsilanti  Railway  Company  was  organized  in  1890,  to 
operate  a  street  railway  between  the  cities  of  Ypsilanti  and 
Ann  Arbor,  its  western  terminus  being  at  the  eastern  boundary 
of  the  city  of  Ann  Arbor.  It  was  operated  by  steam.  Its 
stock  was  $100,000;  its  bonded  indebtedness  $60,000,  secured 
by  a  trust  mortgage.  On  July  31,  1896,  the  Ann  Arbor  & 
Ypsilanti  Electric  Railway  Company  was  organized,  with  ■ 
capital  stock  of  $100,000.  In  August  following,  the  Ann  Arbor 
8t  Ypsilanti  Street  Railway  Company  conveyed  by  deed  and 
bill  of  sale  all  its  property,  real  and  personal,  to  the  Ann  Arbor 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S         847 

Shadford  v.  Detroit,  etc.,  Ry 

&  Ypsilanti  Electric  Railway  Company.  This  conveyance  or 
transfer  was  effected  in  the  following  manner:  All  the  stock- 
holders of  the  Ann  Arbor  &  Ypsilanti  Street  Railway  Com- 
pany conveyed  their  stock  to  the  electric  company,  and  the 
bondholders  of  the  former  company  also  transferred  their 
bonds  to  the  electric  company.  In  compensation  for  such 
transfer,  the  electric  company  issued  to  each  stockholder  of 
the  Ann  Arbor  &  Ypsilanti  Street  Railway  Company  one-half 
share  of  the  stock  in  the  electric  company  for  each  share  of 
stock  of  the  former  company;  and  for  each  bond  in  the  Ann 
Arbor  &  Ypsilanti  Street  Railway  Company  it  issued  a  bond 
in  the  electric  company.  In  September  following,  the  Ann 
Arbor  Street  Railway  Company  also  conveyed  its  property  to 
tbe  Ann  Arbor  &  Ypsilanti  Electric  Railway  Company,  and 
the  sole  consideration  paid  for  this  transfer  was  the  issue  of 
one-half  a  share  in  the  new  company  for  each  share  held  in 
the  Ann  Arbor  Company,  and  the  issue  of  half  a  bond  in  the 
new  company  for  each  bond  in  the  Ann  Arbor  road.  The 
bonds  in  the  Ann  Arbor  and  also  of  tbe  Ann  Arbor  &  Ypsilanti 
roads  were  surrendered  and  canceled,  and  the  Ann  Arbor  & 
Ypsilanti  Electric  Railway  Company  issued  bonds  to  the 
amount  of  $150,000,  $110,000  of  which  were  issued  to  tbe 
bondholders  of  the  other  two  roads.  $8,000  more  of  the  bonds 
were  sold  to  equip  tbe  line  between  Ann  Arbor  and  Ypsilanti 
(formerly  operated  by  steam)  with  electric  power.  The  claim 
of  plaintiff  and  the  judgment  obtained  by  him  were  known  to 
all  the  parties  interested  in  organizing  the  electric  company, 
and  a  bond  of  indemnity  was  executed  to  the  electric  com- 
pany against  this  claim.  In  November,  1897,  defendant  was 
organized,  and  negotiations  promptly  opened  between  that 
company  and  the  Ann  Arbor  &  Ypsilanti  Electric  Railway 
Company,  for  either  a  purchase  of,  or  a  consolidation  with, 
that  new  company.  An  agreement  was  soon  reached,  and 
was  substantially  the  same  as  that  between  the  three  com- 
panies above  mentioned.  Tbe  entire  stock  and  bonds  of  the 
electric  company  were  transferred  to  the  defendant,  and  in 
lieu  thereof  the  defendant  issued  to  each  stockholder  of  the 
electric  company  one  share  of  stock  in  the  defendant  for  each 
share  in  the  electric  company,  and  a  bond  and  a  half  of  the 
defendant  company  for  each  bond  of  the  electric  company. 
Many  of  the  stockholders  of  the  electric  company  were  also 
holders  of  its  bonds.  A  syndicate  of  the  stockholders  of  the 
electric  company  made  a  written  agreement  with  the  defend- 
ant on  December  30, 1897,  embodying  the  above  arrangements, 
and  providing  for  the  construction  of  the  road  by  the  defend- 
ant from  Detroit  to  connect  with  the  tracks  of  the  electric 
road  at  Ypsilanti,  on  or  before  May  15,  1898.  A  meeting  of 
the  stockholders  was  called  on  January  3,  1898,  for  the 
purpose  of  carrying  out  this  agreement.  What  proportion  of 
the  stockholders  was  present  I  do  not  find  that  the  record 
shows,     but    the    following    resolution    was    unanimously 
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adopted:  "Whereas,  the  stockholders  of  the  Ado  Arbor  & 
Ypsilanti  Electric  Railway  Company,  owning  more  than  i 
majority  of  the  capital  stock,  have  entered  into  certain  con- 
tracts for  the  sale  of  the  shares  of  stock  owned  by  them  and 
each  of  them  to  the  Detroit,  Ypsilanti  &  Ann  Arbor  Railway, 
a  corporation  organized  and  existing  under  the  street  railway 
laws  of  the  state  of  Michigan,  which  is  building  and  propose* 
to  finish  its  street  railway  from  the  terminus  of  the  track  of 
the  Ann  Arbor  and  Ypsilanti  St.  Ry.,  in  the  city  of  Ypsilanti 
Michigan,  to  the  city  of  Detroit,  Michigan,  at  prices  and  oi 
certain  considerations  in  said  contracts  specified:  Now, 
therefore,  be  it  resolved  that  the  board  of  directors  be  hereby 
authorized  to  sell  the  whole  property,  real,  personal,  and 
mixed,  rights,  franchises,  and  other  property  of  this  Ann 
Arbor  and  Ypsilanti  Electric  Railway  Co.,  and  to  call  in  a! 
the  stock  of  this  corporation  and  pay,  or  cause  to  be  paid, 
each  holder  the  price  such  holder  is  entitled  to  receive  for 
his  stock,  according  to  the  terms  of  the  contract  of  sale  of 
said  stock  to  the  Detroit,  Ypsilanti  and  Ann  Arbor  Railway 
referred  to,  and  the  holders  of  the  stock  of  this  corporation 
who  shall  neglect  or  refuse  to  make  contracts  of  sale  with 
said  Detroit,  Ypsilanti  and  Ann  Arbor  Railway,  within  ten 
days  from  the  date  hereof,  shall  receive  a  pro  rata  share 
according  to  the  number  of  shares  held  by  them  and  each  of 
them,  at  the  following  price,  to  be  paid  by  the  Detroit 
Ypsilanti  and  Ann  Arbor  Railway,  to  wit,  amounts  for  the 
consideration  equal  to  the  price  to  be  received  by  the  other 
stockholders."  The  arrangement  was  carried  out,  and  on 
May  1 1,  1808,  a  deed  of  its  real  estate  and  a  bill  of  sale  of  all 
its  personal  property  were  duly  executed  by  the  electric  com- 
pany to  the  defendant  company.  The  defendant  assumed  an 
indebtedness  of  $16,000  of  the  electric  company,  and  received 
from  it  $32,000  of  its  bonds,  which  had  been  pledged  as  col- 
lateral to  that  debt  The  bond  of  indemnity  which  had  been 
executed  to  the  electric  company  to  indemnify  it  against 
plaintiff's  claim  was  transferred  to  the  defendant.  Plaintiff 
insists  that  there  was  a  consolidation  (1)  between  the  Ann 
Arbor  Street  Railway  Company,  the  Ann  Arbor  &  Ypsilanti 
Street  Railway  Company,  and  the  Ann  Arbor  &  Ypsilanti 
Electric  Railway  Company;  and  (2}  between  the  Ann  Arbor 
&  Ypsilanti  Electric  Railway  Company  and  the  defendant; 
while  the  defendant  insists  that  in  each  case  it  was  not  a  con- 
solidation, but  a  purchase.  The  circuit  court  directed  a 
verdict  for  the  plaintiff. 

Lawrence  &  BntterBeld,  for  appellant. 

A  J.  Sawyer  &  Son,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1.  The  defendant 
and  the  several  other  organized  companies  involved  in  this 
controversy,  were  organized  under  the  tram  or  street  railway 
acts,  and  not  under  the  railroad  law  of  the  state.     It  is  urged 
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that  the  acts  under  which  these  companies  were  organized  do 
not  authorize  a  consolidation,  and  that,  therefore,  any 
attempted  consolidation  would  be  illegal  and  void.  In  this 
case  the  conclusive  reply  to  this  proposition  is  that  the 
defendant  is  not  in  position  to  raise  the  question.  If  there 
was  in  fact  a  consolidation  between  the  Ann  Arbor  Street 
Railway  Company  and  the  Ann  Arbor  &  Ypsilanti  Street 
Railway  Company  and  the  Ann  Arbor  &  Ypsilanti  Electric 
Company,  and  between  the  last  company  and  the  defendant, 
the  latter  cannot  deny  its  liabilities,  either  for  contracts  or 
torts,  or  its  liability  resulting  from  such  consolidation,  upon 
the  plea  that  its  organization  is  illegal.  The  legality  of  its 
organization  cannot  be  attacked  collaterally  in  suits  by  and 
against  it,  based  upon  dealings  with  it.  Its  legality  can  be 
attacked  only  in  a  direct  proceeding  by  the  state  for  that  par- 
pose.  So  long  as  the  state  chooses  to  recognize  its  validity 
by  keeping  silence,  it  is  a  corporation  de  facto,  though  not 
de  jure,  and  liable  the  same  as  any  other  corporation  in  its 
dealings  with  others.  Swartwont  v.  Railroad  Co.,  24  Mich. 
389,  and  note;  Hall  Mfg.  Co.  v.  American  Railway  Supply 
Co.,  48  Mich.  331,  12  N.  W.  2oq;  Coe  v.  Railway  Co.,  31  N. 
J.  Eq.  10s;  Washburn  v.  Cass  Co.,  3  Dill.  251,  Fed.  Cas.  No. 
17,213;  Tarpey  v.  Salt  Co.,  5  Utah,  404,  17  Pac.  631;  Bellv. 
Railroad  Co.  (N.  J.  Ch.)  10  Atl.  741.  and  note;  Whitney  v. 
Wyman,  101  U.  S.  392,  25  L.  Ed.  1050. 

2.  Did  the  transactions  between  these  companies  constitute 
consolidations  or  sales?  It  is  manifest  that  the  Ann  Arbor  & 
Ypsilanti  Electric  Railway  Company  was  organized  for  the 
purpose  of  uniting  the  two  old  organizations  under  one  man- 
agement, or  of  absorbing  them  and  taking  over  to  itself  all 
their  properties  and  business.  It  exercised  no  other  function, 
and  evidently  it  was  not  the  intention  to  construct  a  new  road 
between  Ypsilanti  and  Ann  Arbor.  It  did  nothing  bat  to 
absorb  these  roads  and  run  them  as  one.  The  stockholders, 
managers,  and  directors  of  the  old  companies  were  the  parties 
who  created  and  organized  the  electric  company,  and  who 
transferred  all  the  stock  to  the  new  company.  The  directors 
of  the  two  old  companies  all  became  stockholders  in  the  new, 
and  most  of  them  as  well  bondholders.  The  electric  company 
paid  not  a  dollar  to  the  other  companies  as  compensation  for 
the  transfers  of  all  their  properties  to  it.  The  arrangement 
left  the  two  old  companies  without  assets  aud  without  busi- 
ness. They  were  virtually  ont  of  existence  by  the  arrange- 
ment. They  had  not  only  disposed  of  all  their  property,  but 
all  the  business  which  they  were  organized  to  do.  Under 
defendant's  contention  their  creditors  had  no  remedy  except 
by  suit  in  equity  to  compel  the  stockholders  to  pay  assess- 
ments to  the  full  value  of  their  stock,  or  to  reach  the  stock 
and  bonds  of  the  electric  company  which  had  been  received 
by  the  stockholders  of  the  old  companies,  upon  the  theory 
that  they  were  assets  of  those  companies.  If  the  stock  was 
2  R  R  R-54 
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folly  paid,  such  proceedings  would  be  valueless.  Whether 
the  stock  in  the  electric  company,  in  the  bands  of  the  stock- 
holders who  had  been  stockholders  in  the  Ann  Arbor  Com- 
pany, could  be  reached  by  a  proceeding  in  equity,  is  i 
doubtful  question,  but  it  is  unnecessary  to  discuss  it  We 
think  that  the  law  will  not  permit  snch  a  transaction  upon  the 
theory  of  a  sale.  Those  who  managed  the  transaction  evi- 
dently thought  so  too ;  otherwise  they  would  not  have  taken 
precaution  to  take  a  bond  from  the  electric  company  to 
indemnify  the  Ann  Arbor  Street  Railway  Company  against 
the  plaintiff's  claim.  Every  layman  knows  that  by  the  pur- 
chase of  property  the  vendee  does  not  assume  the  vendor's 
debts,  and  that  this  rule  applies  as  well  to  corporations  as  to 
individuals.  Mr.  Beach  says:  "The  word 'consolidation' is 
used  to  denote  any  conjunction  or  union  of  the  stock,  prop- 
erty, or  franchises  of  two  or  more  corporations,  whereby  the 
conduct  of  their  affairs  is  permanently,  or  for  a  long  period  of 
time,  placed  under  one  management,  whether  the  agreement 
between  them  be  by  lease,  sale,  or  other  form  of  contract, 
and  whether  its  effect  be  the  dissolution  of  neither  of  the 
companies,  or  whether  one  of  them  be  dissolved  and  its 
existence  be  merged  in  the  corporate  being  of  the  other,  ox 
whether  it  resnlt  in  the  dissolution  of  both  companies  and 
the  creation  of  a  new  corporation  ont  of  such  portions  of  the 
original  companies  as  enter  intothe  new."  i  Beach,  Friv. 
Corp.  §  326.  We  are  of  the  opinion  that  each  transaction  was 
a  consolidation  in  fact,  or,  as  it  is  termed  in  England,  an 
"amalgamation."  The  law  will  not  permit  the  creditors  o( 
two  corporations  to  be  deprived  of  the  assets  of  such  corpora- 
tions in  payment  of  their  debts,  and  turn  them  over  to  suits 
in  equity  against  the  stockholders,  when  the  union  or  con- 
solidation with  another  corporation  is  effected  without  the 
passage  of  a  dollar  or  other  valuable  consideration  passing 
between  the  corporations  themselves.  The  effect  here  is 
precisely  the  same  as  though  the  stockholders  of  the  Ann 
Arbor  Street  Railway  Company  and  of  the  Ann  Arbor  & 
Ypsilanti  Street  Railway  Company  had  united  to  form  the 
electric  company,  and  had  pooled  their  stock  and  bonds  into 
the  one  company.  The  purpose  and  result  of  both  proceedings 
would  have  been  the  same.  Railroad  Co.  v.  Ashling,  $6  III 
App.  327;  Hurd  v.  Steam  Laundry  Co.  (Sup.)  60  N.  Y.  Supp. 
813.  Not  a  dollar  was  paid,  in  either  of  these  consolidations, 
into  the  treasury  of  those  companies  whose  existence  was 
thereby  terminated.  What  we  said  in  Grenell  v.  Gas  Co.,  i» 
Mich.  70,  70  N.  W.  413.  is  equally  applicable  here:  "A  cor- 
poration cannot  sell  all  of  its  property  and  take  in  payment 
stock  in  the  new  corporation  under  an  arrangement  that  has  the 
effect  of  distributing  the  assets  of  the  vendor  among  its  stock- 
holders, to  the  exclusion  and  prejudice  of  its  creditors." 
Even  if  this  were  a  purchase,  it  was  a  purchase  under  similar 
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circumstances  to  those  in  the  Grenell  Case,  wherein  we  held 
that  the  purchase  was  subject  to  the  rights  of  creditors. 

3.  It  is  also  contended  that  the  Ann  Arbor1  Street  Railway 
Company  was  insolvent,  and  that  therefore  plaintiff  was  not 
prejudiced  by  the  consolidation  or  transfer.  The  consolidated 
company  cannot  raise  this  question.  The  question  is  not 
whether  either  of  the  old  companies  was  solvent  or  insolvent, 
or  whether  both  were  solvent  or  insolvent.  By  the  consolida- 
tion the  new  company  is  burdened  with  the  debts  of  the  old, 
and  the  sole  question  then  is.  has  the  new  company  sufficient 
assets  to  pay  its  debts  which  then  included  those  of  the  old 
companies? 

The  judgment  is  affirmed. 

LONG,  J.,  did  not  sit.    The  other  justices  concurred. 


City  op  Detroit,  William  C.  Maybury,  Mayor,  and  Charles 
Flowers,  Corporation  Counsel,  Appts.,  v.  Detroit  Citi- 
zens' Street  Railway  Company. 

[Argued  November  4, $,  1901.     Decided  March  3, 1901.) 
[22  Sup.  Ct.  Rep.  410.] 
Appeal — Ruviuw  —  Enjoining  Enforcement  of  Ordinance  Impairing  Con- 
tract Rights  of  Street  Railways  m  to  Rate**— Defense  of  Remedy 

The  defense  that  complainant  in  a  bill  to  restrain  the  enforcement  of 
municipal  ordinances  reducing:  street  railway  fares  as  impairing  con- 
tract obligations  has  a  plain  and  adequate  remedy  at  law  will  not  be 
recognized  on  appeal,  where  from  the  averments  of  the  bill  it  appears 
that  the  enforcement  of  such  ordinances  might  result  in  a  multiplicity 
of  suits  or  in  harassing  or  expensive  litigation,  and  might  impair  com- 
plainant's ability  to  renew  or  extend  its  mortgage  indebtedness,  or  so 
reduce  its  income  as  seriously  to  imperil  its  solvency, — especially  if  no 
objection  was  taken  to  the  jurisdiction  of  a  court  of  equity  over  the 
subject-matter  at  any  atage  of  the  litigation,  or  insisted  upon  at  the 
hearing  before  the  appellate  court. 

Power  of  Legislature  to  Authorize  Municipality  to  Contract  with  Street 
Railway  as  to  Rates  of  Fare. 

A  state  legislature,  unless  prohibited  by  constitutional  provisions, 
may  authorize  a  municipal  corporation  to  contract  with  a  street  railway 
company  as  to  rates  of  fare,  and  so  to  bind  during  the  specified  period 
any  future  common  council  from  altering  or  in  any  way  interfering 
with  such  contract. 

'Binding  agreements  relative  to  rates  of  fare  between  a  municipality 
and  street  railways  organised  either  under  the  Michigan  tram  railway 
act  as  amended  in  1861,  or  under  the  street  railway  act  of  1867,  which 
cannot  be  altered  without  consent  of  both  parties,  were  expressly 
authorized  by  fj  20  of  the  latter  act,  declaring  that  street  railway  rates 
shall  be  established  by  agreement  between  the  company  and  the  cor- 
porate authorities,  the  provisions  of  which  section  were  by  J;  29  made 
applicable  to  all  street  railway  corporations  already  organized  and  in 
operation. 
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Contract  Rights  of  Street  Railways  aa  to  Fares.* 

An  ordinance  adopted  under  legislative  authority,  which  provides 
that  the  rate  of  fafe  to  be  charged  by  a  street  railway  company  shall 
not  exceed  5  cents,  fives  the  company,  when  accepted  by  it,  a  contract 
right  to  charge  that  rate,  which  cannot  be  reduced  by  the  city  without 
the  consent  of  the  company  under  the  right  to  prescribe  from  tune  to 
time  rules  and  regulations  for  the  running  and  operation  of  the  road. 
Same— Implied  Authority  to  Reduce  Faros. 

No  permission  to  municipal  authorities  to  reduce  street  railway  fares 
without  the  consent  of  the  company  below  the  rate  at  which  they  were 
fixed  in  compliance  with  the  Michigan  street  railway  act  of  1S67,  §  20, 
which  declares  that  such  rates  shall  be  established  by  agreement 
between  the  parties,  can  be  implied  from  the  further  provision  of  that 
section  that  the  rates  of  fare  agreed  upon  shall  not  be  increased  without 
the  consent  of  the  city  authorities. 
Same — Same. 

No  right  to  reduce  street  railway  fares  established  by  agreement 
between  a  city  and  the  railway  company  subsequent  to  the  amendment 
of  March  27, 1867,  to  i  34  of  tbe  Michigan  tram  railway  act,  so  long  u 
by  such  reduction  rights  or  franchises  already  granted  were  not  de- 
stroyed or  impaired,  or  the  company  deprived  of  granted  rights  of  con- 
struction and  operation,  was  given  such  city  by  the  provision  of  that 
amendment  forbidding  municipal  authorities  from  making  any  regula- 
tions or  conditions  which  would  have  that  effect,  as  such  provision, 
being  a  general  one,  does  not  limit  the  express  authority  of  the  munici- 
pality, previously  conferred  by  §  20  of  the  Michigan  street  railway  act, 
to  bind  itself  by  an  agreement  fixing  street  railway  farea. 
Statutes— Object  Expressed  in  Title. 

The  provision  of  an  act  entitled  "  An  Act  to  Provide  for  the  Formation 
of  Street  Railways,"  making  such  act  applicable  to  corporations  of  like 
character  already  organized  and  in  operation,  is  within  the  general 
object  of  such  act  as  expressed  in  its  title. 
Validity  of  Ordinance  Extending  Franchise  beyond  Corporate  Lift, 

An  ordinance  renewing,  upon  additional  conditions,  the  consent  of  a 
municipality  to  the  construction  and  operation  of  a  street  railway 
through  tbe  city  streets,  is  not  invalid  because  by  such  ordinance  the 
term  of  consent  is  extended  beyond  tbe  then  limit  of  tbe  corporate  life 
of  such  company. 
Implied  Authority  to  Reduce  Faros. 

A  reservation,  in  an  ordinance  granting  a  street  railway  franchise,  of 
the  right  from  time  to  time  to  make  aucb  further  rules,  orders,  or  regu- 
lations as  to  the  common  council  may  seem  proper,  does  not  include  tbe 
right  on  the  part  of  the  city  at  its  own  pleasure  to  reduce  the  rates  of 
fare  agreed  upon  in  such  ordinance. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan  to  review  a  decree  perpetually 
enjoining  the  enforcement  of  municipal  ordinances  reducing 
street  railway  rates  of  fare.     Affirmed. 

Statement  by  MR.  JUSTICE  PECKHAM: 

The  bill  in  this  suit  was  filed  by  the  railway  company  for 
the  purpose  of  obtaining  an  injunction  to  restrain  the  city  of 
Detroit  and  the  individual  defendants  from  enforcing  certain 
ordinances  of  the  common  council  of  the  city,  adopted  in 
iSog,  reducing  the  rates  of  fare  on  the  various  city  railways  of 
the  complainant  and  providing  for  transfers  of  passengers 
from  one  route  to  another  on  payment  of  one  fare  of  5  cents, 

"Sec  generally,  7  Rap.  &  Mack's  Dig.  438  et  seq. 
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on  the  ground  that  such  ordinances  were  violations  of  the 
Federal  Constitution,  because  they  impaired  the  obligation 
of  contracts  theretofore  entered  into  between  the  city  and  the 
various  predecessors  of  the  complainant.  The  circuit  court 
granted  a  decree  perpetually  enjoining  the  defendants  as 
prayed  for,  and  they  have  appealed  therefrom  to  this  court. 

As  further  ground  for  equitable  jurisdiction,  -the  com- 
plainant, after  setting  up  in  the  bill  its  alleged  contracts  with 
the  city,  and  the  attempted  violation  thereof  by  the  latter, 
made  the  following  averments: 

"Your  orator  further  shows  onto  the  court  that  as  owner 
and  lessee  it  is  now  engaged  in  the  operation  of  upwards  of 
13;  miles  of  street  railways  in  the  streets  of  the  city  of 
Detroit ;  that  in  such  operation  it  has  in  nse  upwards  of  400 
street  cars,  which  are  propelled  by  electricity,  and  has  in  its 
employ,  engaged  in  such  operation,  upwards  of  1,000  men  as 

motormen  and  conductors;  that  it  carries  an  average  of 

thousand  passengers  per  day  over  the  lines  owned  and 
operated  by  it;  that  under  and  by  virtue  of  the  provisions  of 
said  ordinances,  Exhibits  A,  B,  C,  D,  and  E,  and  the  obliga- 
tion of  your  orator  to  carry  such  passengers  as  may  offer 
themselves  for  carriage,  it  will  be  subjected  to  innumerable 
demands  upon  the  part  of  the  traveling  public  to  sell  to  such 
persons  as  may  make  such  demands  tickets  in  accordance 
with  the  provisions  of  said  ordinances.  Exhibits  A,  B,  C, 
D,  and  E,  and  to  issue  as  provided  and  required  thereby, 
and  to  accept  and  carry  such  passengers  and  transfer  the  same 
at  the  rates  of  fare  fixed  by  said  ordinances;  that  on  your 
orator's  refusal  to  comply  with  such  demands  and  requests 
your  orator  may  be  subjected  to  numerous  actions  at  law  by 
persona  so  refused,  and  to  annoyance,  litigation,  and  loss  by 
reason  thereof;  that  the  said  city  of  Detroit  will  seek  and 
now  seeks  and  threatens  and  intends  by  snch  power  and 
authority  as  it  may  possess,  and  by  vexatious  legal  proceedings, 
to  compel  your  orator  to  comply  with  the  provisions  of  said 
ordinances.  Exhibits  A,  B,  C,  D,  and  E,  and  as  a  result  your 
orator  will  be  put  to  great  loss,  damage,  hindrance,  and 
annoyance  in  the  transaction  of  its  business,  which  it  is 
entitled  to  carry  on  without  such  snits,  litigation,  actions, 
annoyance,  hindrance,  loss,  and  damage. 

' '  That,  in  fnll  reliance  upon  its  right  to  charge  the  full  rates 
of  fare  fixed  by  the  various  contracts  and  grants  hereinbefore 
referred  to,  and  for  the  purpose  of  procuring  such  money  as  it 
was  necessary  that  it  should  have  for  the  construction,  main- 
tenance, repairing  and  reconstruction,  and  operation  of  the 
various  lines  of  railway  hereinbefore  described,  it  issued  its 
bonds  and  borrowed  thereon  the  money  so  needed ;  that  your 
orator  and  its  predecessors  and  lessors  have  issued  for  the 
purposes  aforesaid  bonds  amounting  in  the  aggregate  to 
$8,200,000,  payable  in  gold  coin,  with  semi-annual  interest  at 
the  rate  of  5  per  cent,  per  annum ;  that  many  of  said  bonds 
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mature  and  will  be  due  and  payable  within  the  next  three 
years,  and  it  will  be  necessary  far  your  orator  to  borrow  a 
considerable  amount  of  money  to  assist  in  the  payment  and 
retirement  of  said  bonds,  by  the  issue  of  bonds  of  the  same 
character;  that  all  of  said  bonds  outstanding  are  secured  by 
mortgages  given  at  various  dates,  by  the  terms  of  which  all 
of  the  property,  rights,  privileges,  and  franchises  of  your 
orator,  its  lessors  and  predecessors,  including  the  franchise* 
or  rights  fixed  by  the  said  various  contracts  and  grants  to 
charge  the  rates  of  fare  therein  named,  together  with  all  the 
tolls,  fares,  issnes,  earnings,  and  profits  arising  therefrom, 
have  been  mortgaged  to  trustees  therein  named  for  the  use 
and  benefit  and  security  of  the  holders  of  such  bonds;  that 
said  bonds  have  been  sold  to  parties  purchasing  the  same  in 
the  fall  faith  and  belief  that  yonr  orator,  its  lessors  and  pred- 
ecessors and  grantors,  had  the  right  to  charge  the  full  rates 
of  fare  fixed  by  the  various  contracts  and  grants  without  any 
right  upon  the  part  of  the  said  city  of  Detroit,  or  of  any  other 
person,  corporation,  or  authority  to  interfere  with,  lessen, 
reduce,  or  impair  the  same,  and,  the  said  right  to  have  and 
receive  the  rates  of  fare  so  fixed  being  so  mortgaged  as  a  part 
of  the  security  for  the  payment  of  said  bonded  indebtedness, 
the  action  of  said  city  by  the  adoption  of  the  ordinances, 
Exhibits  A  and  B,  is  an  impairment  of  the  obligation  of  said 
contract  as  against  the  rights  of  said  bondholders  under  and 
by  virtue  of  the  security  created  by  said  various  mortgages 
and  in  contravention  of  said*  §  to  of  article  I  of  the  Constitu- 
tion of  the  United  States." 

Complainant  also  averred  in  its  bill  the  granting  of  consent 
by  the  city  to  its  predecessors  to  lay  tracks  in  the  streets  and 
charge  tolls  at  the  rates  named  in  certain  ordinances,  for 
transporting  passengers,  and  the  due  assignments  by  the 
various  companies  of  all  such  rights,  by  purchase  or  lease  to 
the  complainant,  and  the  defendant  by  its  answer  makes  no 
issue  as  to  the  validity  of  such  assignments  or  the  ownership 
by  complainant  of  all  the  interests  of  the  former  companies  in 
the  contracts  and  ordinances  set  forth  in  the  bill 

The  answer  admits  the  passage  by  the  common  council  of 
the  ordinances  of  1890,  reducing  the  rates  of  fare  on  the  roads 
Operated  by  the  complainant,  and  also  admits  that  the  city 
intends  to  compel  the  complainant  to  comply  with  the  pro- 
visions of  such  ordinances,  which  the  defendants  aver  are 
valid  because,  as  they  claim,  the  former  ordinances  did  not 
constitute  a  contract  as  to  rates  of  fare  which  could  not  be 
altered  by  the  city. 

This  litigation  arises  oat  of  the  different  constructions 
placed  by  the  parties  upon  the  statutes  of  Michigan,  called 
respectively  the  tram  railway  act  and  the  street  railway  act, 
and  the  various  amendments  of  those  acts,  and  also  ont  of 
the  different  claims  of  the  parties  as  to  the  character  and 
validity  of  the  ordinances  passed  by  the  common  council 
subsequently  to  the  passage  of  those  statutes. 
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The  tram  railway  act  was  passed  in  1855,  and  the  street 
railway  act  in  1867.  Prior  to  the  amendment  in  1861,  made 
to  the  former  act,  there  was  no  authority  for  the  incorpora- 
tion of  street  railways,  and  in  the  year  named  that  act  was 
amended  by  adding  §§  33  and  34,  which  are  as  follows: 

"Sec.  33.  It  shall  be  competent  for  parties  to  organize 
companies  under  this  act  to  construct  and  operate  railways  in 
and  through  the  streets  of  any  town  or  city  in  this  state. 

"Sec  34.  All  companies  or  corporations  formed  for  snch 
purposes  shall  have  the  exclusive  right  to  nse  and  operate  any 
street  railways  constructed,  owned,  or  held  by  them:  Pro- 
vided, that  no  snch  company  or  corporation  shall  be 
authorized  to  construct  a  railway  under  this  act  through  the 
streets  of  any  town  or  city  without  the  consent  of  the  munic- 
ipal authorities  of  snch  town  or  city,  and  under  such  regula- 
tions and  upon  such  terms  and  conditions  as  said  authorities 
may  from  time  to  time  prescribe."  [2  Mich.  Comp.  Laws 
1857,  §§  6424,  6425.] 

In  1867  the  above  §  34  was  farther  amended  by  adding  an 
additional  proviso,  as  follows: 

"Provided  further,  that  after  such  consent  shall  have  been 
given  and  accepted  by  the  company  or  corporation  to  which 
the  same  is  granted,  such  authorities  shall  make  no  regula- 
tions or  conditions  whereby  the  rights  or  franchises  so  granted 
shall  be  destroyed  or  unreasonably  impaired,  or  such  company 
or  corporation  be  deprived  of  the  right  of  constructing,  main- 
taining, and  operating  such  railway  in  the  street  in  snch  con- 
sent or  grant  named  pursuant  to  the  terms  thereof." 

These  sections  of  the  tram  railway  act,  it  will  be  seen,  made 
no  special  provisions  as  to  rates  of  fare,  and  there  were  no 
other  sections  of  the  act  which  did.  The  last  amendment, 
above  set  out,  of  §  34,  was  passed  March  27,  1867,  or  twenty- 
two  days  after  the  passage  of  the  original  street  railway  act, 
March  5,  1867. 

The  provisions  of  the  street  railway  act  material  in  this 
controversy  are  as  follows: 

"Sec  13.  Any  street  railway  corporation  organized  under 
the  provisions  of  this  act  may  with  the  consent  of  the  cor- 
porate authorities  of  any  city  or  village  given  in  and  by  an 
ordinance  or  ordinances  duly  enacted  for  that  purpose  and 
under  such  rales,  regulations,  and  conditions  as  in  and  by  such 
ordinance  or  ordinances  shall  be  prescribed,  construct,  use, 
maintain,  and  own  a  street  railway  for  the  transportation  of 
passengers  in  and  upon  the  lines  of  such  streets  and  ways  in 
said  city  or  village  as  shall  be  designated  and  granted  from 
time  to  time  for  that  purpose  in  the  ordinance  or  ordinances 
granting  such  consent,  but  no  such  railway  company  shall 
construct  any  railway  in  the  streets  of  any  city  or  village  until 
the  company  shall  have  accepted  in  writing  the  terms  and 
conditions  upon  which  they  are  permitted  to  use  said  streets; 
and  any  snch  company  may  extend,  construct,  use,  and  main- 
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tain  their  road  in  and  along  the  streets  or  highways  of  any 
township  adjacent  to  said  city  or  village  apon  such  terms  and 
conditions  as  may  be  agreed  apon  by  the  company  and  the 
township  board  of  the  township,  which  agreement  and  the 
acceptance  by  the  company  of  the  terms  thereof  shall  be 
recorded  by  the  township  clerk  in  the  records  of  his  town- 
ship.   .     .     . 

"Sec  14.  After  any  city,  village,  or  township  shall  have 
consented  as  in  this  act  provided  to  the  construction  and 
maintenance  of  any  street  railways  therein,  or  granted  any 
rights  and  privileges  to  any  snch  company,  and  such  consent 
and  grant  have  been  accepted  by  the  company,  snch  town- 
ship, city,  or  village  shall  not  revoke  snch  consent,  not 
deprive  the  company  of  the  rights  and  privileges  so  conferred. 

"Sec.  15.  Any  street  railway  company  may  also  purchase 
and  acquire,  either  at  public  or  private  sale,  whether  judicial 
or  otherwise,  or  may  hire  any  street  railway  in  any  city,  vil- 
lage, or  township  owned  by  any  other  corporation  or  com- 
pany, together  with  the  real  and  personal  estate  belonging 
thereto,  and  the  rights,  privileges,  and  franchises  thereof,  and 
may  use,  maintain,  and  complete  snch  road,  and  may  ose  and 
enjoy  the  rights,  privileges,  and  franchises  of  such  company 
and  upon  the  same  terms  as  the  company  whose  road  and 
franchises  were  so  acquired  might  have  done.  Every  street 
railway  company  may  also  purchase,  hold,  own,  or  take  upon 
lease  snch  real  estate,  barns,  stables,  buildings,  fixtures  and 
property  as  may  be  necessary  for  the  use  and  business  of  their 
road;  and  the  whole  or  any  part  thereof,  together  with  their 
railway,  fixtures,  property,  and  appurtenances,  rights,  priv- 
ileges, and  franchises,  may  sell,  lease,  dispose  of,  pledge  or 
mortgage,  whenever  the  corporation  shall  deem  it  expedient 
•0  to  do." 

"Sec.  20.  The  rates  of  toll  or  fare  which  any  street  railway 
company  may  charge  for  the  transportation  of  persons  or  pas- 
sengers over  their  road  shall  be  established  by  agreement 
between  such  company  and  the  corporate  authorities  of  the 
city  or  village  where  the  road  is  located,  and  shall  not  be 
increased  without  consent  of  such  authorities." 

"Sec  29.  All  companies  and  corporations  heretofore 
organized  in  this  state  for  the  purpose  of  building  and  operat- 
ing street  railways  under  the  statutes  then  in  force  shall  have 
the  same  powers,  rights,  protection,  and  privileges,  and  shall 
be  subject  to  all  the  liabilities,  as  are  hereby  provided  for 
companies  and  corporations  organized  under  the  provisions  of 
this  act."  [2  Mich.  Comp.  Laws  1897,  §§  6446-6448,  6453. 
6461.] 

Section  30  in  substance  provides  that  all  companies  and 
corporations  thereafter  formed  for  street  railway  purposes 
must  be  organized  under  this  act 

Some  of  the  railroads  of  which  the  complainant  is  the 
owner  or  lessee  were  organized  under  the  tram  railway  act, 
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and  some  were  organized  under  the  street  railway  act  of  1867. 
The  Detroit  Street  Railway  Company,  now  owned  by  the 
complainant,  was  organized  under  the  tram  railway  act,  and 
the  city  adopted  an  ordinance  assenting  to  the  laying  of  tracks 
through  the  designated  streets  of  the  city  on  November  24, 
1862.     Section  1  of  the  ordinance  provides: 

"Sec.  1.  That  consent,  permission,  and  authority  is  hereby 
given,  granted  and  duly  vested  in  Eben  N.  Wilcox  and  his 
associates,  who  may  be  approved  by  the  council,  their  suc- 
cessors and  assigns,  organized  into  a  corporation,  under  the 
laws  of  the  state  of  Michigan,  as  aforesaid,  to  lay  a  single  or 
double  track  for  a  railway,  with  all  the  necessary  and  con- 
venient tracks  for  turnouts,  side  tracks  and  switches,  in  and 
along  the  course  of  the  streets  of,  and  bridges  in,  the  city  of 
Detroit,  hereinafter  mentioned,  and  the  same  to  keep,  main- 
tain, and  use,  and  to  operate  thereon  railway  cars  and  car- 
riages, during  all  the  term  hereinafter  specified  and  described, 
and  in  the  manner  and  upon  the  condition  set  forth  in  this 
ordinance. ' ' 

The  following  sections  then  provide  for  the  streets  in  which 
the  rails  are  to  be  laid,  the  manner  of  laying,  whether  double 
or  single  track,  and  various  other  matters  not  essential  to 
enumerate. 

Section  8  reads  as  follows:  "The  rate  of  fare  for  any  dis- 
tance shall  not  exceed  5  cents  in  any  one  car,  or  on  any  one 
route  named  in  this  ordinance,  except  where  cars  or  carriages 
shall  be  chartered  for  specific  purposes:  Provided,  cars  so 
chartered  shall  not  be  considered  regular  cars,  within  the 
meaning  of  the  preceding  section." 

Section  20  limits  the  powers  and  privileges  conferred  by  the 
ordinance  to  thirty  years  from  and  after  the  date  of  its  pas- 
sage. 

On  November  14,  1879,  an  ordinance  was  passed  supple- 
mentary to  the  one  passed  on  November  24,  1862,  which 
provided  for  extensions  by  the  railway  company  of  its  tracks 
through  various  other  streets  of  the  city,  and  also  provided, 
among  other  things,  for  a  special  tax  on  the  gross  receipts  of 
the  several  lines  of  railway  operated  by  the  company,  payable 
to  the  city,  which  tax  was  to  be  in  lieu  of  license  or  other 
taxes  and  charges  under  the  existing  ordinances. 

Section  5  of  the  supplemental  ordinance  provided  that  the 
powers  and  privileges  conferred  and  the  obligations  imposed 
on  the  railway  company,  by  the  ordinance  passed  November 
24,  1862,  and  the  amendments  thereto,  should  be  thereby 
extended  and  limited  to  thirty  years  from  date  (November  14, 
1879). 

Section  6  provided  that  the  ordinance  should  take  imme- 
diate effect  when  written  acceptances  of  the  terms  thereof  were 
filed  in  the  office  of  the  city  clerk  of  Detroit  by  the  different 
companies  controlled  by  the  Detroit  City  Company ;  and  it 
also  provided  that  all  ordinances  or  parts  of  ordinances  in 
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conflict  with  the  provisions  thereof  were  thereby  repealed; 
and  all  ordinances  and  parts  of  ordinances  not  in  conflict 
therewith  were  thereby  affirmed  and  continued  in  force.  The 
acceptances  were  subsequently  dnly  filed  in  the  city  clerk's 
office. 

A  similar  ordinance  to  that  of  November  14.  1870,  was 
passed  on  June  30,  1880,  relative  to  the  Fort  Wayne  &  Elm- 
wood  Street  Railway  Company,  confirming  and  extending  for 
thirty  years  its  grant  nnder  the  ordinance  of  January  .11,  1865. 
Similar  ordinances  were  passed  in  favor  of  other  lines  which 
had  been  organized  nnder  the  tram  railway  act  and  its  amend- 
ments. 

And  ordinances  of  the  same  nature  were  passed  relating  to 
the  companies  organized  nnder  the  street  railway  act  of  1867. 

The  original  ordinance  nnder  which  the  city  gave  consent 
to  the  laying  of  the  rails  of  the  Grand  River  Street  Railway 
was  adopted  on  May  1,  1868,  and  the  section  providing  for 
the  rate  of  fare  is  the  same  in  language  as  §  8,  in  the  foregoing 
ordinance  relative  to  the  Detroit  Street  Railway. 

The  ordinance  relating  to  the  Diz  Avenue  Railway  provided 
in  §  6  "that  the  rate  of  fare  for  a  single  trip  shall  not  exceed  5 
cents  for  any  distance  within  the  city  limits."  Similar  lan- 
guage was  used  in  §  5  of  the  ordinance  approved  by  the 
common  council  July  13,  1886,  relating  to  the  Highland  Park 
Railway.  The  8th  section  of  the  ordinance  approved  by  the 
common  council  January  31,  -1868,  with  regard  to  the  Fort 
Wayne  &  Elmwood  Railway  Company,  provides  that  "the 
rate  of  fare  for  any  distance  shall  not  exceed  5  cents  in  any 
car." 

These  ordinances  embrace  the  various  railroads  now  owned 
or  leased  and  operated  by  the  complainant,  and  it  is  in  them, 
taken  in  connection  with  the  statutes  already  referred  to,  that 
the  complainant  finds  the  contracts  or  agreements  as  to  the 
rate  of  fare,  the  obligation  of  which  agreements  it  avers  is 
impaired  by  the  later  ordinances  passed  in  1899. 

The  charter  of  the  city  of  Detroit,  approved  June  7,  1883, 
by  §§  121  and  122,  clothed  the  common  council  with  power 
over  the  streets,  highways  and  alleys,  to  establish,  open, 
widen,  extend,  straighten,  alter,  vacate,  etc.,  and  generally 
to  control  and  regulate  the  manner  in  which  the  highways  and 
streets,  avenues,  lanes,  alleys,  public  grounds,  and  spaces 
within  the  city  should  be  need  and  enjoyed. 

The  Constitution  of  the  state  of  Michigan,  art.  15,  §  1,  pro- 
vides that — 

"Corporations  may  be  formed  nnder  general  laws,  bat  shall 
not  be  created  by  special  act,  except  for  municipal  purposes. 
All  laws  passed  pursuant  to  this  section  may  be  amended, 
altered,  or  repealed." 

The  various  ordinances  which  have  been  referred  to  con- 
tain certain  reservations  of  the  right  to  alter,  etc.,  which  are 
thus  worded:  Section  19  of  the  grant  of  November  24,  1862. 
to  the  Detroit  City  Railway,  is  as  follows: 
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"It  is  hereby  reserved  to  the  common  council  of  the  city  of 
Detroit  the  right  to  make  snch  further  rules,  orders,  or  reg- 
ulations as  may  from  time  to  time  be  deemed  necessary  to 
protect  the  interest,  safety,  welfare,  or  accommodation  of  the 
public  in  relation  to  said  railways." 

Section  7  of  the  grant  of  November  14,  1879,  re-enacting 
and  extending  the  grant  of  November  24,  1862,  is  as  follows: 

"The  right  to  amend  or  repeal  this  ordinance  in  case  of  its 
violation  by  said  company  or  companies  is  expressly  reserved. ' ' 

Section  3  of  the  grant  of  January  5,  1885,  authorizing  the 
Brush  street  line,  is  as  follows: 

"It  is  hereby  reserved  to  the  common  council  of  the  city  of 
Detroit  the  right  to  make  such  further  rales,  orders,  or  regu- 
lations as  may  from  time  to  time  be  deemed  by  the  common 
council  necessary  to  protect  the  interest,  safety,  welfare,  or 
accommodation  of  the  city  and  public  in  relation  to  said  rail- 
way." 

Section  3  of  the  Trumbull  avenue  line  grant  of  July  31, 
1865,  is  a  literal  copy  of  the  one  last  quoted. 

Section  18  of  the  grant  to  the  Grand  River  Street  Railway 
of  May  1,  1868,  is  as  follows: 

"It  is  hereby  reserved  to  the  common  council  of  the  city  of 
Detroit  the  right  to  make  snch  further  rales,  orders,  or  reg- 
ulations as  may  from  time  to  time  be  deemed  necessary  to 
protect  the  interest,  welfare,  or  accommodation  of  the  public 
in  relation  to  said  railways." 

The  same  reservation  was  contained  in  §  4  of  the  grant  of 
June  27,  1885,  of  the  Myrtle  street  route. 

And  §  3  of  the  grant  of  August  3,  1888,  relating  to  the 
Grand  River  line,  is  the  same. 

Section  19  of  the  grant  of  January  31,  1865,  to  the  Fort 
Wayne  &  Belle  Isle  Company  is  as  follows: 

"It  is  hereby  reserved  to  the  common  council  of  the  city  of 
Detroit  the  right  to  make  such  further  rules,  orders,  or  reg- 
ulations as  may  from  time  to  time  be  deemed  necessary  to 
protect  the  interest,  safety,  welfare,  or  accommodation  of  the 
public  in  relation  to  said  railways." 

Mr.  T.  E.  Tarsney  for  appellants. 

Messrs.  John  C.  Donnelly,  Henry  M.  Duffiekl,  Michael 
Brennan,  and  Fred  A.  Baker  for  appellee. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court : 

A  question  has  arisen  at  the  outset  as  to  the  jurisdiction  of 
a  court  of  equity  over  a  case  like  the  one  now  presented. 
Assuming  the  right  to  relief  in  some  form,  has  the  com- 
plainant a  plain  and  adequate  remedy  at  law,  or  is  the  case 
such  in  its  nature  and  in  the  relief  demanded  as  would  be 
cognizable  in  a  court  of  equity?  The  foundation  of  the  right 
of  action  lies  in  the  alleged  invalidity  of  the  ordinances  of 
1899,  reducing  the  rates  of  fare  on  the  railways  of  the  com- 
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plainant,  because,  as  averred,  those  ordinances  are  in  viola- 
tion of  the  Federal  Constitution,  as  impairing  the  obligation 
of  contracts  between  the  parties  already  existing,  and  there- 
fore the  claim  is  made  that  they  should  not  be  permitted  to 
be  enforced  against  the  complainant  where  such  enforcement 
might  result  in  a  multiplicity  of  suits,  or  in  harassing  and 
expensive  litigation. 

The  averments  in  the  complainant's  bill  upon  this  subject, 
which  are  set  forth  in  the  above  statement  of  facts,  show  the 
additional  and  special  grounds  upon  which  the  jurisdiction  in 
equity  is  invoked.  Of  course,  if  the  complainant  obey  these 
ordinances,  no  controversy  can  arise,  but  if  in  good  faith  it 
believe  them  to  be  invalid  and  hence  not  binding  upon  it, 
and,  without  resorting  to  the  courts  for  equitable  relief,  it 
refuses  to  obey  them,  the  consequences  may  be  not  only  em- 
barrassing but  may  lead  to  much  unnecessary  and  expensive 
litigation.  Continuous  demands  for  the  tickets  mentioned  in 
the  ordinances  at  the  reduced  price  therein  provided  for  may 
be  made  by  passengers  while  in  the  cars  of  complainant,  and 
they  may  refuse  to  pay  fare  at  the  old  rate,  and  may  cany 
such  refusal  to  the  point  of  suffering  removal  from  the  canon 
account  of  nonpayment  of  fare.  What  amount  of  force  would 
be  necessary  in  the  opinion  of  the  various  passengers  to 
demonstrate  that  their  going  was  not  voluntary  would,  of 
course,  give  rise  to  disputes  between  them  and  the  con- 
ductors, and  would  possibly,  if  not  probably,  lead  to  frequent 
breaches  of  the  peace  in  the  course  of  these  attempts  at 
removal.  If  not  removed,  then  the  passengers  would  either 
pay  no  fare,  or  the  complainant  would  have  to  accept  the  fare 
as  provided  in  the  ordinances  of  1899,  and  that  would  be  the 
same  in  fact  as  submitting  to  their  enforcement 

The  roads  operated  by  complainant  are  also  indebted  to  an 
extent  of  over  $8,000,000,  secured  by  mortgages  upon  the 
railways,  their  franchises,  rights,  and  privileges,  together 
with  the  tolls  and  fares,  earnings  and  profits  arising  there- 
from, and  some  of  this  indebtedness  is  soon  to  mature,  and  it 
is  admitted  that  the  bonds  issued  as  evidence  of  such 
indebtedness  and  secured  by  its  mortgages  were  so  issued  and 
■old  to  and  purchased  by  the  holders  thereof  in  the  full  faith 
and  belief  that  the  various  roads  represented  by  the  com- 
plainant bad  the  right  to  charge  the  rates  of  fare  fixed  by  the 
ordinances  already  mentioned;  such  belief  being  based  upon 
the  existence  and  terms  of  such  ordinances. 

The  ability  of  the  complainant  to  renew  or  extend  its  mort- 
gage indebtedness  might  depend  upon  belief  in  the  validity  of 
the  contracts  as  to  the  rates  of  fare  agreed  upon  before  the 
attempted  alteration  thereof  by  the  ordinances  of  1899.  The 
immediate  enforcement  of  these  later  ordinances  might  result 
in  such  a  decrease  of  income  as  to  seriously  imperil  the 
solvency  of  the  complainant.  An  equitable  action  like  this 
would  certainly  be  more  adequate  and  offer  more  effective  and 
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immediate  relief  than  for  the  complainant  to  await  the 
various  actions  at  law  to  which  it  would  otherwise  be  sub- 
jected by  the  defendants  and  the  individuals  demanding  the 
reduced  rates  for  transportation. 

The  mayor  and  corporation  counsel  have,  as  is  seen,  been 
joined  with  the  city  as  defendants  in  the  suit.  The  reason 
for  the  joining  of  the  individual  defendants  would  seem  to 
be  that  they  are  the  officers  upon  whom  would  devolve  the 
execution  of  the  ordinances  passed  by  the  common  council, 
and  in  the  answer  of  the  defendants  it  is  admitted  that  they 
intend  to  enforce  obedience  by  the  company  to  such  ordi- 
nances. The  case  is  similar  in  some  of  its  aspects  to  that  of 
Smyth  v.  Ames,  169  U.  S.  466,  42  L.  Ed.  819,  18  Sup.  Ct. 
Rep.  418.  It  is  true  there  are  no  penalties  fixed  in  the  ordi- 
nances for  disobedience  to  their  commands  on  the  part  of  the 
company,  but  the  bill  shows  that  there  are  a  large  number  of 
passengers  carried  over  the  roads  of  the  complainant  daily, 
amounting  to  many  thousands,  each  of  whom  would  have  the 
right  to  demand  transportation  at  the  rates  provided  for  by 
the  ordinances  in  case  they  were  valid.  As  is  said  in  Smyth 
v.  Ames,  p.  518,  L.  Ed.  p.  839,  Sup.  Ct.  Rep.  p.  423:  "The 
transactions  of  a  single  week  would  expose  any  company 
questioning  the  validity  of  the  statute  to  a  vast  number  of 
suits  by  shippers,  to  say  nothing  of  the  heavy  penalties  named 
in  the  statute.  Only  a  court  of  equity  is  competent  to  meet 
such  an  emergency  and  determine,  once  for  all,  and  without 
a  multiplicity  of  suits,  matters  that  affect,  not  simply  indi- 
viduals, but  the  interests  of  the  entire  community  as  involved 
in  the  use  of  a  public  highway  and  in  the  administration  of 
the  affairs  of  the  quasi-public  corporation  by  which  such  high- 
way is  maintained."  While  this  is  not  sncb  an  extreme  case, 
and  there  are  no  penalties  provided  in  the  ordinances  for  dis- 
obedience, yet  the  same  principle  applies. 

It  is  a  matter  of  general  public  interest,  as  well  as  of  vital 
importance  to  the  complainant,  that  the  question  involved  in 
this  litigation  sbonld  be  determined  at  the  earliest  possible 
moment,  and  once  for  all,  and  thus  a  multiplicity  of  suits  and 
other  complications  prevented. 

Taking  all  these  facts  into  consideration,  and  bearing  in 
mind  that  the  answer  does  not  set  op  any  defense  of  the  lack 
of  jurisdiction  of  a  court  of  equity  over  the  subject-matter, 
and  does  not  insist  that  there  is  an  adequate  and  plain  remedy 
at  law  (and  no  such  objection  has  been  taken  at  any  time,  and 
has  not  been  insisted  upon  before  us),  we  do  not  feel  com- 
pelled, under  the  peculiar  circumstances  of  the  case,  to  our- 
selves take  notice  of  it. 

It  is  not  such  a  case  as  on  its  face  equity  could  have  no 
jurisdiction  over,  such  as  an  action  to  recover  damages  for 
an  assault,  or  for  a  libel  or  slander,  but  the  question  between 
the  parties  as  to  the  validity-  of  various  ordinances  and  the 
right  of  the  city  to  enforce  them,  involving,  as  they  may,  the 
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credit  and  possibly  the  solvency  of  the  complainant,  and  tak- 
ing into  consideration  the  public  interests  involved  in  a 
■peedy  and  final  determination  of  the  question,  all  these  as 
well  as  other  facts  already  mentioned,  we  think,  make  out  a 
case  for  following  the  general  role,  that  a  defense  of  this 
nature  will  not  be  recognized  where  it  has  not  been  taken  by 
answer  or  in  any  other  manner  and  is  not  insisted  npon  on 
the  hearing  before  the  court.  Reynes  v.  Dnmont,  130  U.  S. 
354,  32  L.  Ed.  934,  9  Sap.  Ct.  Rep.  486;  Kilboarn  v.  Sunder- 
land, 130  U.  S.  $0;,  32  L.  Ed.  1005,  9  Snp.  Ct.  Rep.  594; 
Brown,  B.  &Co.  v.  Lake  Superior  Iron  Co.,  134  U.  S.  530,  33 
L.  Ed.  103 1,  10  Snp.  Ct  Rep.  604. 

We  do  not  mean  to  assert  that  in  all  cases  of  this  nature, 
involving  simply  the  validity  of  a  subsequent  ordinance  or 
law,  a  court  of  equity  would  be  the  proper  forum,  but  confine 
our  decision  to  the  special  facts  of  this  case,  including  the  fact 
that  no  objection  has  been  taken  to  the  jurisdiction  of  the 
court  at  any  stage  of  the  litigation,  and  is  not  now  raised  by 
any  party  to  the  same. 

This  brings  us  to  a  consideration  of  the  questions  argued  at 
the  bar. 

In  furtherance  of  the  claim  by  defendants  that  the  ordi- 
nances of  1899  reducing  the  rates  of  fare  are  valid,  it  is  urged 
that  express  authority  from  the  legislature  is  required  to 
enable  the  common  council  of  a  city  to  pass  ordinances  such 
as  those  described  in  this  case,  providing  for  the  consent  of 
the  city  to  the  laying  of  tracks  and  the  running  and  operation 
of  a  railroad  through  its  streets  and  the  fixing  of  rates  of  fare, 
and  that  no  such  power  was  granted  in  this  case,  and  if  there 
were,  there  has  been  no  agreement  made  by  the  passage  of 
the  ordinance  referred  to  in  the  statement  of  facts.  It  may 
be  conceded  that  clear  authority  from  the  legislature  is  needed 
to  enable  the  city  to  make  a  contract  or  agreement  like  the 
ordinances  in  question,  including  rates  of  fare.  But  there 
can  be  no  question  in  this  court  as  to  the  competency  of  a 
state  legislature,  unless  prohibited  by  constitutional  provi- 
sions, to  authorize  a  municipal  corporation  to  contract  with 
a  street  railway  company  as  to  the  rates  of  fare,  and  so  to 
bind  daring  the  specified  period  any  future  common  council 
from  altering  or  in  any  way  interfering  with  such  contract 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  &  M  fa. 
Co.,  iij  U.  S.  650,  29  L.  Ed.  516,  6  Sup.  Ct.  Rep.  252;  New 
Orleans  Waterworks  Co.  v.  Rivers,  115  U.  S.  683,  29  L.  Ed. 
528,  6  Sup.  Ct.  Rep.  273 ;  St.  Tammany  Waterworks  Co.  v. 
New  Orleans  Waterworks  Co.,  120  U.  S.  64.  30  L.  Ed.  563, 
7  Sup.  Ct  Rep.  40s;  Walla  Walla  v.  Walla  Walla  Water  Co.. 
172  U.  S.  1,  9,  43  L.  Ed.  341.  345.  19  Sop.  Ct  Rep.  771  Los 
Angeles  v.  Los  Angeles  City  Water  Co.,  177  U.  S.  558,  570,  44 
L.  Ed.  886,  802,  20  Sup.  Ct.  Rep.  736;  Freeport  Water  Co. 
v.  Freeport,  180  U.  S.  587.  593.  45  L.  Ed.  679,  686,  21  Sup. 
Ct.   Rep.  493.     The  contract  once  having  been  made,  the 
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power  of  the  city  over  the  subject,  so  far  as  altering  the  rates 
of  fare  or  other  matters  properly  involved  in  and  being  a  part 
of  the  contract,  is  suspended  for  the  period  of  the  running  of 
the  contract. 

It  is,  however,  urged  that  the  terms  employed  in  the  ordi- 
nances tinder  which  the  complainant  runs  its  different  lines 
of  street  railways  are  not  sufficient  to  constitute  contracts, 
which  may  not  be  altered  at  the  pleasure  of  the  common 
council.  It  is  said  that  at  least  in  regard  to  the  ordinances 
relating  to  those  companies  organized  under  the  tram  railway 
act,  no  contract  can  be  found  in  them,  as  there  was  no  special 
provision  in  that  act  for  an  agreement  between  the  city  and 
a  company  applying  for  the  use  of  its  streets,  as  to  the  rates 
of  fare,  and  therefore  a  statement  in  an  ordinance  upon  that 
subject  would  amount  to  no  more  than  a  license  which  might 
be  altered  or  revoked  at  any  time ;  and  that  if  the  language 
were  a  contract,  it  was  in  the  power  of  the  common  council 
to  alter  or  abrogate  it  under  §  34  of  the  tram  railway  act. 

It  will  be  seen  that  under  §  34  of  the  tram  railway  act,  as  it 
was  enacted  in  1861,  a  railway  corporation  organized  under 
the  act  could  not  construct  a  railway  through  the  streets  of 
a  city  without  the  consent  of  the  municipal  authorities,  "and 
under  such  regulations  and  upon  such  terms  and  conditions 
as  said  authorities  may  from  time  to  time  prescribe."  Hence, 
it  is  argn ed  that  any  terms  or  conditions  under  which  the 
railway  company  obtained  the  consent  of  the  municipal 
authorities  might  by  the  same  authorities  be  from  time  to 
time  altered  as  they  should  in  their  discretion  think  fit. 

In  Pingree  v.  Michigan  C.  R.  Co.,  118  Mich.  314,  53  L.  R 
A.  274,  76  N.  W.  635,  decided  in  1898,  the  supreme  court  of 
Michigan  held  that  §  15  of  the  laws  of  1846,  relating  to  the 
incorporation  of  the  Michigan  Central  Railroad  Company  and 
other  sections  mentioned  in  the  act  which  provided  that  the 
company  might  fix,  regulate,  and  receive  tolls  taken  for  the 
transportation  of  passengers  or  property  on  the  railroad,  sub- 
ject only  to  the  limitation,  as  to  passengers,  of  3  cents  per 
mile,  etc.,  the  company  having  the  power  to  charge  for  tolls 
and  transportation  such  sums  as  might  be  lawfully  established 
by  the  by-laws  of  the  company,  and  the  board  of  directors 
having  power  to  pass  all  by-laws  necessary  for  carrying  into 
execution  all  powers  vested  in  the  company,  conferred  a  con- 
tract right  on  the  corporation  to  fix  tolls  within  the  limits  of 
3  cents  per  mile,  which  right  could  not  be  violated  by  the  acts 
of  a  succeeding  legislature. 

There  is  no  provision  in  the  act  referred  to  in  the  above- 
cited  case,  of  a  nature  similar  to  the  one  in  Question  here, 
f>roviding  for  regulations,  terms,  and  conditions  which  might 
torn  time  to  time  be  prescribed.  The  case  shows,  however, 
that  in  the  opinion  of  the  supreme  court  of  Michigan  language 
similar  to  that  used  in  the  ordinance  (omitting  such  proviso) 
amounted  to  a  contract,  and  the  question  remaining  would  be 
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whether  the  further  language  contained  in  the  ordinance  per- 
mitted an  alteration  of  the  terms  of  the  contract  as  the  com- 
mon council  might  from  time  to  time  prescribe.  The  rate  of 
fare  is  among;  the  most  material  and  important  of  the  terms 
and  conditions  which  might  be  imposed  by  the  city  in  ex- 
change for  its  consent  to  the  laying  of  railroad  tracks  and  the 
running  of  cars  thereon  through  its  streets.  It  would  be  a 
subject  for  grave  consideration  and  conference  between  the 
parties,  and,  when  determined  by  mutual  agreement,  the  rate 
would  naturally  be  regarded  as  fixed  until  another  rate  was 
adopted  by  a  like  agreement.  Can  it  be  possible  that  under 
this  language  permitting  consent  upon  such -terms  and  condi- 
tions as  the  city  might  from  time  to  time  prescribe,  the  power 
was  reserved  to  make  a  rate  of  fare  which  might  ruin  the 
whole  enterprise?  That  a  rate  once  deliberately  and  mutually 
agreed  upon  might  be  thereafter  and  from  time  to  time  altered 
at  the  pleasure  of  the  city  alone?  Will  it  be  believed  the 
parties  thus  understood  the  meaning  of  that  provision?  It 
would  hardly  be  credible  that  capitalists  about  to  invest 
money  in  what  was  then  a  somewhat  uncertain  venture,  while 
procuring  the  consent  of  the  city  to  lay  its  rails  and  operate 
its  road  through  the  streets  in  language  which  as  to  the  rate 
of  fare  amounted  to  a  contract,  and  gave  the  company  a  right 
to  charge  a  rate  then  deemed  essential  for  the  financial  suc- 
cess of  the  enterprise,  would  at  the  same  time  consent  that 
such  rate  then  agreed  upon  should  be  subject  to  change  from 
time  to  time  by  the  sole  decision  of  the  common  council  It 
would  rather  seem  that  the  language  above  used  did  not  and 
was  not  intended  to  give  the  right  to  the  common  council  to 
change  at  its  pleasure  from  time  to  time  those  important  and 
fundamental  rights  affecting  the  very  existence  and  financial 
success  of  the  company  in  the  operation  of  its  road,  but  that 
by  the  nse  of  such  language  there  was  simply  reserved  to  the 
city  council  the  right  from  time  to  time  to  add  to  or  alter 
those  general  regulations  or  rules  for  the  proper,  safe,  and 
efficient  running  of  the  cars,  the  character  of  service,  the 
speed  and  number  of  cars,  and  their  hours  of  operation  and 
matters  of  a  like  nature,  such  as  are  described  in  the  opinion 
of  the  court  below  in  this  case.  Such  wonld  seem  to  be  a 
reasonable  construction  of  the  language.  It  is  unnecessary 
to  conclusively  determine  the  question,  because  we  think  that 
under  §3  20  and  29  of  the  street  railway  act  of  1867,  above 
set  out,  and  by  the  subsequent  adoption  of  the  ordinance  of 
1879  (set  out  in  the  foregoing  statement  of  facts)  relating  to 
the  Detroit  City  Railway  Company  (and  by  the  adoption  of 
similar  ordinances  thereafter  with  regard  to  the  other  com- 
panies), binding  agreements  were  made  and  entered  into 
between  the  city  on  the  one  side  and  the  companies  on  the 
other  relating  to  rates  of  fare,  and  such  agreements  could  not 
be  altered  without  the  consent  of  both  sides. 
These  agreements  had  express  legislative  authority,  not 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        865 
City  of  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co 

only  under  the  tram  railway  act,  bot  also  and  particularly  under 
the  street  railway  act  of  1867.  By  the  20th  section  of  the 
latter  act  it  was  provided  that  the  rates  of  toll  or  fare,  which 
any  street  railway  may  charge  for  the  transportation  of  persons 
or  passengers  over  its  road,  should  be  established  by  agree- 
ment between  the  company  and  the  corporate  authorities  of 
the  city  or  village  where  the  road  is  located,  and  should  not 
be  increased  without  the  consent  of  such  authorities.  The 
provisions  of  this  section,  among  others,  were  by  the  29th 
section  of  the  act  transferred  to  "all  companies  and  corpora- 
tions heretofore  organized  in  this  state  for  the  purpose  of 
building  and  operating  street  railways  under  the  statutes  then 
in  force,  shall  have  the  same  powers,  rights,  protection,  and 
privileges,  and  shall  be  subject  to  all  the  liabilities,  as  hereby 
provided  for  companies  organized  under  the  provisions  of  this 
act" 

It  is  plain  that  the  legislature  regarded  the  fixing  of  the 
rate  of  fare  over  these  street  railways  as  a  subject  for  agree- 
ment between  the  parties,  and  not  as  an  exercise  of  a  govern- 
mental function  of  a  legislative  character  by  the  city 
authorities  under  a  delegated  power  from  the  legislature.  It 
was  made  matter  of  agreement  by  the  expressed  command  of 
the  legislature.  Ordinances  of  a  like  nature  were  passed  by 
the  common  council  relating  to  the  other  companies,  and  all 
of  them  were  accepted  in  writing,  and  they  all  had  in  them 
provisions  relating  to,  or  referred  to  ordinances  providing  for, 
the  rate  of  fare  in  language  similar  to  the  foregoing. 

Coming  to  a  consideration  of  the  effect  of  the  language 
used,  we  think  it  amounted  to  a  contract  as  to  rates  of  fare, 
The  ordinance  of  1879  and  the  similar  ordinances  thereafter 
passed  relating  to  the  other  corporations,  together  with  the 
street  railway  act  of  1867,  and  §§  20  and  29  thereof,  make  oat 
plain  agreements  entered  into  between  the  parties  in  relation, 
among  other  things,  to  the  rates  of  fare  to  be  charged  by 
those  companies.  In  the  ordinance  of  1879  and  in  the  other 
ordinances  under  consideration,  there  were  provisions  made 
for  special  taxation  of  the  companies  which  the  supreme  court 
of  Michigan  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125 
Mich.  673,  85  N.  W.  96,  86  N.  W.  809,  has  held  amounted  to 
a  contract  between  the  parties  which  was  as  binding  as 
though  made  by  the  legislature  itself.  Such  decision  by  the 
supreme  court  of  Michigan  is  entitled  to  very  great  respect 
and  weight.  If  the  ordinance  constituted  a  contract  between 
the  parties  in  relation  to  taxes  which  were  to  be  levied  upon 
the  company,  we  do  not  see  any  reason,  in  the  language  used 
providing  for  the  rates  of  fare,  for  not  holding  that  there  is  a 
contract  as  to  those  rates  equally  binding  with  that  in  regard 
to  taxes. 

In  City  R.  Co.  v.  Citizens'  Street  R.  Co.,  166  U.  S.  557.  41 
L.  Ed.  1114,  17  Sup.  Ct.  Rep.  653,  the  common  council  of 
Indianapolis,  on  January  18,  1864,  adopted  an  ordinance 
2KB  R-55 
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which  said:  "Consent,  permission,  and  authority  are  hereby 
given,  granted,  and  duly  vested  nnto  the  company  organized 
with  R.  B.  Catherwood  as  president,  a  body  politic  and  cor- 
porate by  the  name  of  the  Citizens'  Street  Railway  Company 
of  Indianapolis,  and  their  successors,  to  lay  a  single  or  doable 
track  for  passenger  railway  lines,"  etc.,  under  which  ordinance 
the  railway  was  built  This  court  said,  p.  567,  L,  Ed.  p.  niS, 
Snp.  Ct.  Rep.  p.  656:  "The  original  ordinance  of  January 
18,  1864.  was  plainly  a  proposition  on  the  part  of  the  city  to 
grant  to  the  company  the  use  of  its  streets  for  thirty  years, 
in  consideration  that  the  company  lay  its  tracks  and  operate 
a  railway  thereon  upon  certain  conditions  prescribed  by  the 
ordinance.  This  proposition,  when  accepted  by  the  com- 
pany and  the  road  built  and  operated  as  specified,  became  a 
contract  which  the  state  was  not  at  liberty  to  impair  during 
its  continuance ;  but  if,  at  the  expiration  of  thirty  years,  the 
road  had  been  sold  to  another  company,  and  that  company 
had  applied  for  and  obtained  from  the  common  council  a 
franchise  to  occupy  its  streets  for  another  period,  it  seems  to 
be  clear  that  such  a  contract  would  need  no  other  considera- 
tion to  support  it  than  the  continued  operation  of  the  road 
under  such  conditions  as  the  city  chose  to  impose." 

Although  in  that  case  there  was  no  provision  in  the  statute 
directing  that  the  rates  of  fare  should  be  established  by  agree- 
ment, yet  nevertheless  it  was  held  that  the  language  used 
amounted  to  an  agreement  upon  the  subject-matter  which 
could  not  be  altered  during  its  continuance  by  either  part;. 

Upon  this  question  considerable  stress  has  been  laid  in  the 
brief  and  in  the  arguments  of  counsel  for  the  defendants  upon 
the  case  of  Georgia  R.  &  Bkg.  Co.  v.  Smith,  128  U.  S.  174, 
32  L,  Ed.  377.  9  Sup.  Ct  Rep.  47.  The  12th  section  of  the 
charter  to  that  company  declared,  among  other  things,  that 
it  should  have  the  exclusive  right  of  transportation  or  con- 
veyance of  persons,  merchandise,  etc.,  over  the  railroad  to  be 
constructed,  and  it  provided  that  the  charge  of  transportation 
or  conveyance  should  not  exceed  so  cents  per  too  pounds  (or 
heavy  articles,  and  10  cents  per  cubic  foot  on  articles  of 
measurement  for  every  100  miles,  and  5  cents  per  mile  for 
every  passenger.  Permission  was  granted  the  company  to 
rent  or  farm  out  any  part  of  their  exclusive  right  of  trans- 
portation to  any  individual  on  such  terms  as  might  be  agreed 
upon.  Pursuant  to  that  authority  the  company  leased  to  one 
Wadley  for  the  term  of  ninety-nine  years  such  privileges. 
Afterwards  the  legislature  of  Georgia  created  a  board  of  rail- 
road commissioners  (Ga.  Laws  1879,  p.  12;),  and  gave  the 
board  power  to  prevent  railroad  companies  from  charging 
other  than  just  and  reasonable  rates.  That  board  prescribed 
rates  for  the  transportation  of  freight  and  passengers  by  rail- 
road companies  in  the  state  which  were  less  than  the 
maximum  rates  authorized  by  the  12th  section  of  the  charter 
of  the  company  above  referred  to.     The  question  of  the 
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validity  of  this  order  of  the  board  of  commissioners  was 
brought  before  this  court,  and  it  was  held  that  the  language 
of  the  charter  did  not  justify  the  holding  that,  notwithstand- 
ing any  altered  conditions  of  the  country  in  the  fntnre,  the 
legislature  had,  in  1833,  at  the  time  of  the  grant  of  the  charter, 
contracted  that  the  company  might  for  all  time  charge  rates 
for  the  transportation  of  persons  or  property  over  its  line  up 
to  the  limits  there  designated.  The  reasons  for  so  holding 
are  stated  by  Mr.  Justice  Field  at  pages  180  and  181  of  the 
report,  L.  Ed.  p.  380,  Sup.  Ct.  Rep.  p.  49,  and  it  was  not 
thought  that  in  the  exercise  of  the  merely  governmental 
function  of  creating  a  charter  and  incorporating  the  banking 
and  railway  company  the  legislature  had  in  regard  to  this  par- 
ticular matter  of  rates-  surrendered  the  right  to  alter  the 
maximum  charges.  The  language  used  was  regarded  as  a 
mere  delegation  of  authority  by  the  legislature  to  the  com- 
pany to  make  those  charges  until  the  authority  was  altered  or 
withdrawn.  In  other  words,  that  the  language  did  not  con- 
stitute a  contract  or  agreement  between  the  parties,  the  legis- 
lature and  the  railroad  company. 

In  the  case  at  bar,  however,  the  rates  are  fixed  under  the 
provisions  of  a  statnte  which  declares  that  they  shall  be  so 
fixed  by  agreement  between  the  parties.  The  ordinance  of 
1879  adopts  that  of  1862  and  reaffirms  it  The  rate  of  fare 
therein  provided  is  made  a  rate  under  the  ordinance  of  1879, 
and  that  ordinance  was  adopted  while  the  street  railway  act 
was  in  force,  and  which  specially  provided  for  an  agreement 
as  to  rates  of  fare,  and  the  provisions  of  that  act  are  trans- 
ferred to  the  companies  organized  under  the  tram  railway  act. 
It  may  very  well  be  that  language  used  by  a  legislature  in 
merely  conferring  authority  upon  a  company  to  fix  certain 
charges  for  fare  might  not  be  regarded  as  amounting  to  a  con- 
tract, when  the  same  language  used  by  parties  in  fixing  rates 
under  a  legislative  authority  and  direction  to  agree  upon  them 
would  be  regarded  as  forming  a  contract  because  the  statute 
provided  specially  for  that  mode  of  determining  them.  Under 
snch  direction,  we  are  of  opinion  the  language  used  in  the  ordi- 
nances amounts  to  an  agreement,  for  that  is  the  way  in  which 
the  rates  are  to  be  arrived  at,  and  the  reaffirmation  of  the 
previous  language,  by  reaffirming  and  adopting  the  ordinance 
of  1862,  by  the  ordinance  of  1879,  and  its  acceptance,  con- 
stitute an  agreement  as  of  that  time.  The  same  as  to  the  ordi- 
nances relative  to  the  other  roads.  The  rate  of  fare  having 
been  fixed  by  positive  agreement  under  the  expressed  leg- 
islative authority,  the  subject  is  not  open  to  alteration  there- 
after by  the  common  council  alone,  under  the  right  to 
prescribe  from  time  to  time  the  rules  and  regulations  for  the 
running  and  operation  of  the  road. 

Nor  does  the  language  of  the  ordinance,  which  provides 
that  the  rate  of  fare  for  one  passenger  shall  not  be  more  than 
5  cents,  give  any  right  to  the  city  to  reduce  it  below  the  rate 
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of  5  cents  established  by  the  company.  It  is  a  contract 
which  gives  the  company  the  right  to  charge  a  rate  of  fate 
op  to  the  Bum  of  5  cents  for  a  single  passenger,  and  leaves 
no  power  with  the  city  to  reduce  it  withont  the  consent  of 
the  company.  The  language  of  §  20  in  the  street  railway  act 
of  1867,  which  provides  that  the  rate  of  fare  agreed  upon  shall 
not  be  increased  without  the  consent  of  the  city  authorities, 
does  not  mean  that  the  rate  may  be  reduced  withont  the 
consent  of  the  railway  company,  nor  does  it  show  the  par- 
ties did  not  suppose  there  was  a  contract  between  them  ai 
to  rates.  That  provision  does  not  seem  to  perform  any 
material  function,  because  without  it,  the  parties  having 
agreed  upon  the  subject  of  rates,  it  would  follow  that  the 
agreement  could  not  be  altered  by  either  party  without  the 
consent  of  the  other.  It  may  be  that  it  was  meant  that 
the  company,  while  unable  to  increase  the  rate  of  fare  without 
the  consent  of  the  city  authorities,  had  the  right  to  reduce  the 
rates  as  it  might  please  without  consulting  the  city. 

It  was  probably  inserted  from  abundant  caution,  but  is 
no  event  can  it  properly  or  fairly  be  regarded  as  an  implied 
permission  to  the  city  authorities  to  reduce  the  rates  of 
fare  as  agreed  upon  without  the  consent  of  the  railway  com- 
pany.   The  reasons  are  obvious  and  need  not  be  restated. 

It  is  said,  however,  that  §  34  of  the  tram  railway  act  was 
amended  some  twenty-two  days  after  the  passage  of  the  street 
railway  act  containing  the  above  §§  20  and  29,  and  that,  there- 
fore, the  provisions  of  the  amended  tram  railway  act  must 
apply  exclusively. 

The  amendment  made  to  §  34  of  the  latter  act  in  1867  has 
been  set  forth  in  the  statement  of  facts  above  made,  but  for 
convenience  will  be  repeated  here,  as  follows: 

"Provided  farther,  that  after  such  consent  shall  have  been 
given  and  accepted  by  the  company  or  corporation  to  which 
the  same  is  granted,  such  authorities  shall  make  no  regula- 
tions or  conditions  whereby  the  rights  or  franchises  so  granted 
shall  be  destroyed  or  unreasonably  impaired,  or  such  com- 
pany or  corporation  be  deprived  of  the  right  of  construction, 
maintaining,  and  operating  such  railway  in  the  street  in  such 
consent  or  grant  named  pursuant  to  the  terms  thereof." 

Referring  to  this  amendment,  it  is  argued  that  the  city  bad 
the  right  to  pass  these  ordinances  of  '1899  as  a  regulation  and 
condition  for  the  operation  of  the  road,  unless  the  right  of 
franchises  already  granted  to  the  company  should  thereby  be 
destroyed  or  unreasonably  impaired,  or  unless  the  company 
would  be  thereby  deprived  of  the  right  of  constructing,  main- 
taining and  operating  its  railway  pursuant  to  the  terms  of 
the  original  consent,  and  such  impairment  is  not  alleged  in  the 
complainant's  bill.  It  is  obvious  that  the  additions  to  the 
original  tram  railway  act  made  in  1861  and  1867  were  laws  in 
pari  materia  with  the  street  railway  act  passed  in  1867,  and 
should  therefore  be  construed  together  to  obtain  the  legisla- 
tive meaning. 
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-ing  in  mind  the  provision  of  §  29  of  the  street  railway 
anting  to  other  corporations  the  same  powers  as  are 
to  the  companies  organized  under  that  act,  and  coming 
msideration  of  the  amendment  to  §  34  of  the  tram  rail- 
ct  made  in  1867,  we  find  no  inconsistency  or  contradic- 
oetween  the  two  acts.     The  amendment  to  the  34th 
■n  prohibited  the  city  from  making  any  regulations  or 
Lions  whereby  the  rights  or  franchises  of  the  company 
J  be  destroyed  or  unreasonably  impaired,  or  whereby  it 
J  be  deprived  of  the  right  of  constructing,  maintaining, 
perating  its  railway  pursuant  to  the  terms  of  the  con- 
while  I  20  of  the  street  railway  act  provided  in  terms  for 
;reement  between  the  parties  upon  the  question   of  rates 
re,  and  the  parties  having  fixed  such  rate  by  agreement, 
red  into  by  anthority  of  the  legislature,  there  can  be  no 
tion  of  its  binding  force.     Section  14  of  the  same  act  also 
juarded  the  rights  of  the  companies,  and  that  section 
ht.be  referred  to  in  aid  of  its  rights,  by  the  company, 
tram  railway  act  amendment  of  1867  is  a  general  provi- 
1  regarding  regulations  or  conditions,  destroying  or  unrea- 
ably  impairing  rights  or  franchises  already  granted,    or 
riving  the  company  of  rights  of  construction  and  opera- 
1,  and  should  be  construed  also  in  connection  with  %  14  of 
street  railway  act,  while  the  matter  of  rates  of  fare  is 
:cially  provided  for  by  §  20  of  the  last-named  act,  which 
ivides  for  an  agreement  on  that  subject.     The  two  acts  are 
tirely  harmonious,  and  may  be  fully  carried  .out  so  as  to 
volve  neither  incongruity  nor  inconsistency. 
But  the  defendants  raise  the  objection  that  §  29  of  the  street 
ilway  act  cannot  be  applied  to  companies  formed  under  any 
her  act  for  the  reason  that  to  apply  it  to  such  companies 
oold  violate  the  state  Constitution,  9  20  of  art.  4,  which  oro- 
ides that  "no  law  shall  embrace  more  than  one  object  which 
aall  be  expressed  in  its  title." 
The  title  of  the  street  railway  act  is  "An  Act  to  Provide  for 
he  Formation  of   Street  Railways,"  and  the   claim  is  made 
hat  the  provision  of  §  29,  making  the  act  applicable  to  other 
ximpanies,  is  outside  and  beyond  the  object  of  the  act  as 
expressed  in  its  title. 

The  meaning  to  be  given  to  the  constitutional  provision 
was  stated  in  People  ex  ret.  Secretary  of  State  v.  State  Ins. 
Co. .  19  Mich.  392,  wherein  Chief  Justice  Cooley,  at  page  398, 
said: 

*  "We  must  give  the  constitutional  provision  a  reasonable 
construction  and  effect.  The  Constitution  requires  no  law  to 
embrace  more  than  one  object,  which  shall  be  expressed  in 
its  title.  Now,  the  object  may  be  very  comprehensive  and 
still  be  without  objection,  and  the  one  before  us  is  of  that 
character.  But  it  is  by  no  means  essential  that  every  end  and 
means  necessary  or  convenient  for  the  accomplishment  of 
the    general  object  should  be  either  referred  to  or  necessarily 
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indicated  by  the  title.  All  that  can  reasonably  be  required  U 
that  the  title  shall  not  be  made  to  cover  legislation  in- 
congruous in  itself,  and  which  by  no  fair  intendment  can  be 
considered  as  having  a  necessary  or  proper  connection." 

Similar  provisions  are  to  be  found  in  the  Constitutions  of 
several  of  the  states,  among  them  that  of  New  Jersey,  and 
the  meaning  of  such  provision  as  brought  before  this  court  in 
Montclair  Twp.  v.  Ramsdell,  107  U.  S.  147,  27  L.  Ed.  431. 2 
Sap.  Ct.  Rep.  391,  and  it  was  held  that  the  provision  did  not 
require  a  detailed  statement  or  index  or  abstract  of  its  con- 
tents in  the  title  of  an  act,  and  that  it  did  not  prevent  uniting, 
in  the  same  act,  numerous  provisions  for  one  general  object 
fairly  indicated  by  its  title. 

The  Constitution  of  Illinois  contains  a  similar  provision, 
the  construction  of  which  also  came  before  this  court  in 
Jonesboro  v.  Cairo  &  St.  L.  R.  Co.,  no  U.  S.  192,  190,  28  L 
Ed.  116,  118,  4  Supp.  Ct.  Rep.  67,71.  In  that  case  this 
court  said,  through  Mr.  Justice  Harlan: 

"The  title  of  the  act  is 'An  Act  to  Amend  the  Charter  of 
the  Cairo  &  St  Louis  Railroad  Company.'  The  contention 
is,  that  the  legalization  of  an  election  previously  held,  and  at 
which  the  people  voted  in  favor  of  a  subscription  of  stock  to 
that  company,  and  the  granting  of  authority  to  issue  bonds  in 
payment  of  such  subscription,  is  not  a  subject  expressed  by 
the  title  of  the  act.  In  this  view  we  do  not  concur,  and  our 
conclusion  is  justified  by  the  later  decisions  of  the  supreme 
court  of  Illinois  construing  a  similar  provision  in  the  state 
Constitution' of  1870.  It  was  held  in  Johnson  v.  People,  83 
111.  431,  that  the  Constitution  'does  not  require  that  the  sub- 
ject of  the  bill  must  be  specifically  and  exactly  expressed  in 
the  title;  hence  we  conclude  that  any  expression  in  the  title 
which  calls  attention  to  the  subject  of  the  bill,  although  in 
general  terms,  is  all  that  is  required.'  " 

We  have  examined  the  various  cases  cited  by  counsel  for 
the  defendants,  arising  in  the  state  of  Michigan  under  the 
constitutional  provision  in  question,  and  it  is  sufficient  to  say 
that  we  think  not  one  of  them  extends  that  provision  so  as 
to  embrace  a  case  like  the  one  at  bar.  Narrowly  considered, 
an  act  to  provide  for  the  formation  of  street  railway  com- 
panies should  contain  nothing  but  provisions  relating  to  their 
formation  and  organization,  but  it  wonld  be  absurd  to  hold 
that  the  constitutional  provision  would  prevent  the  introduc- 
tion into  such  an  act  of  various  details  in  regard  to  the 
corporations  after  their  formation  and  in  regard  to  their  govern- 
ment, operations,  regulations,  and  other  matters  which 
might  be  fairly  considered  as  germane  to  the  particular  object 
named  in  the  title  of  the  statute,  and  hence,  we  think  it  would 
be  a  most  narrow  construction  of  the  constitutional  provision 
to  hold  that  under  such  a  title  it  was  incompetent  for  the  leg- 
islature to  provide  that  the  benefits  and  obligations  conferred 
and  provided  for  in  the  act  ahonld  be  made  applicable  to  cor- 
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porations  of  a  like  character  already  organized  and  in  opera- 
tion. It  is  germane  and  appropriate  to  the  subject-matter  of 
the  act,  and  to  enact  under  such  a  title  that  all  companies  of 
the  like  nature  should  have  the  same  privileges  is  fairly 
within  the  general  object  described  in  the  title.  This  being 
true,  the  companies  organized  under  the  tram  railway  act 
were  equally,  with  those  organized  under  the  street  railway 
act,  enabled  by  the  express  authority  of  the  legislature  to 
eater  into  a  contract  for  a  rate  of  fare  with  the  city,  and 
when  in  1879  and  the  subsequent  years  those  companies  which 
were  organized  under  the  tram  railway  act  entered  into 
farther  agreements  with  the  city  in  the  way  of  ordinances, 
those  agreements  were  valid  so  far  as  the  objections  hereto- 
fore considered  are  concerned,  and  not  subject,  in  regard  to 
this  matter,  to  alteration  at  the  will  of  one  party  only.  The 
agreements  being  valid  in  the  case  of  companies  organized 
under  the  tram  railway  act,  it  follows  that  those  entered  into 
with  the  other  companies  organized  nnder  the  street  railway 
act  were  also  valid. 

Still  another  objection  is  raised  by  the  defendants  to  the 
validity  of  the  ordinances  passed  in  1870  and  1880  and  1885, 
by  which  the  powers  and  privileges  conferred  and  the  obli- 
gations imposed  upon  the  railway  companies  by  the  former 
ordinances  were  extended  and  limited  to  thirty  years  from  the 
date  of  the  supplemental  ordinances,  the  objection  being  that 
the  extending  of  the  term  of  the  consents  beyond  the  then 
limit  of  the  corporate  life  of  the  companies  was  illegal  and 
void.     We  are  not  of  that  opinion. 

This  was  matter  of  agreement  between  the  parties.  The 
franchise  to  be  a  corporation  came  from  the  state,  and  all  that 
the  company  reqnired  from  the  city  was  its  consent  to  the 
laying  down  of  the  rails  and  the  operation  of  the  road  through 
the  streets  of  the  city,  and  such  consent  was  to  be  given  upon 
terms  and  conditions  to  be  agreed  on.  This  consent,  when 
given,  became  a  privilege  or  franchise  granted  to  the  corpora- 
tion, and  was  property  belonging  to  it.  By  the  ordinance  of 
1879  the  duties  and  obligations  of  the  company  therein  men- 
tioned were  largely  increased,  additional  taxes  were  pro- 
vided for,  and  also  extensions  of  its  tracks  as  stated  in  the 
ordinance.  The  company  also  agreed  to  furnish  all  the 
materials  and  do  all  the  paving  mentioned  at  its  own  expense. 
One  inducement  to  the  company  to  agree  upon  and  accept 
this  ordinance  was  that  the  term  which  the  city  had  originally 
consented  to  for  the  ase  of  its  streets  by  the  company  should 
be  extended  to  thirty  years  from  the  date  of  the  new  ordi- 
nance. Althongh  the  company  itself,  by  the  act  nnder  which 
it  was  incorporated,  was  limited  in  its  corporate  life  to  a 
term  of  thirty  years  from  the  date  of  its  organization  in  1863, 
the  extension  of  the  term  of  consent  by  the  city  carried  such 
consent  about  sixteen  years  beyond  its  then  corporate  life. 
Of  course,  no  one  contends  that  this  extension  of  the  term  for 
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the  use  of  the  streets  of  the  city  in  any  manner  affected  the 
limit  of  the  term  of  the  corporate  life  of  the  company,  but  the 
limitation  of  its  life  did  not  prevent  it  from  taking  franchises 
or  other  property,  the  title  to  which  would  not  expire  with 
the  corporation  itself.  A  corporation  whose  corporate 
existence  was  limited  to  a  term  of  years  could  always  pot- 
chase  the  fee  in  property  which  it  needed  for  the  operation 
of  its  business.  If  at  the  end  of  its  term  its  life  were  tut 
extended,  the  property  which  it  owned  was  an  asset  payable 
to  the  shareholders  after  the  payment  of  its  debts,  and  ic  a 
case  like  the  present,  where  the  consent  was  assignable  and 
transferable,  particularly  by  virtue  of  §  15  of  the  street  railvey 
act  above  set  forth,  any  company  itself  having  corporate  ex- 
istence for  that  purpose  could  purchase  the  outstanding  tens 
and  operate  its  road  thereunder.  We  see  no  reason  why  the 
company  could  not  take  the  extended  term  as  provided  lor 
in  the  ordinance,  and  it  formed  a  good  consideration  for  the 
agreement  on  the  part  of  the  company  to  perform  the  other 
obligations  contained  in  the  ordinance.  This  exact  proposi- 
tion has  been  determined  by  the  circuit  court  of  appeals  (or 
the  sixth  circuit  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit, 
26LR.A.  667,  12  C.  C  A.  365.  22  U.  S.  App.  570,  64  Fed. 
62S.  In  the  course  of  the  opinion  of  the  court  in  that  case, 
the  cases  of  People  v.  O'Brien,  in  N.  Y.  1,  2  I..  R.  A.  35;, 
18  N.  E.  692,  and  Miner  v.  New  York  C.  &  H.  R.  R.  Co.. 
123  N.  Y.  242,  25  N.  E.  33%  were  cited.  People  v.  O'Brien 
is  one  of  the  leading  cases  in  New  York  upon  that  subject 
and  it  was  there  held  that  a  corporation,  although  created  for 
a  limited  period,  might  acquire  title  in  fee  to  property  nec- 
essary for  its  use;  and  where  the  grant  to  a  corporation  of 
the  franchise  to  construct  and  operate  its  road  in  the  streets 
of  a  city  is  not,  by  its  terms,  limited  and  revocable,  the 
grant  is  in  fee,  vesting  the  grantee  with  an  interest  in  the 
street  in  perpetuity  to  the  extent  necessary  for  a  street  rail- 
road ;  the  rights  granted  to  be  exercised  by  the  corporation  or 
whomsoever  may  lawfully  succeed  to  such  rights.  In  that 
case  the  authorities  show  that  a  franchise  of  the  above  nature 
is  invested  with  the  character  of  property  and  is  transferable 
as  such,  independently  of  the  life  of  the  original  corporation. 
The  other  case,  in  133  N.  Y.,  announces  the  same  doctrine 
It  is  not  a  new  one,  and  the  decisions  have  all  been  one 
way,  in  favor  of  the  right  of  a  corporation  limited  as  to  the 
time  of  its  corporate  existence,  to  purchase  or  acquire  by 
agreement  or  condemnation  property  for  its  use,  the  title  to 
which  it  might  own  in  fee. 

The  case  above  cited  in  the  circuit  court  of  appeals  for  the 
sixth  circuit,  it  will  be  noticed,  is  between  the  same  parties 
as  the  case  at  bar,  and  if  the  judgment  therein  bad  been 
pleaded  or  put  in  evidence  npon  the  trial  of  this  action,  we 
cannot  now  see  why  it  would  not  have  been  res  judicata  be- 
tween the  parties  in  this  suit  upon  that  question,  at  least  as 
to  the  particular  road  then  under  discussion. 
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Id  Detroit  v.  Ellis.  103  Mich.  612,  27  L.  R.  A.  211,  61  N. 
W.  836,  upon  an  application  for  a  mandamus  the  decision  of 
the  United  States  circuit  court  of  appeals  was  regarded  as  res 
judicata  of  the  question  in  issue  in  that  suit  on  an  application 
by  the  city  and  certain  individual  citizens  for  a  mandamus  to 
compel  the  attorney  general  to  file  an  information  in  the 
nature  of  quo  warranto  to  inquire  by  what  right  the  railway 
company  maintained  and  used  its  tracks  in  the  streets  alter 
the  date  named.  Without  treating  the  case  in  the  circuit 
court  of  appeals  as  strictly  res  judicata,  we  regard  the  con- 
clusion arrived  at  by  that  court  upon  the  question  under  dis- 
cussion as  correct,  and  consequently  the  objection  now  urged 
by  the  defendants  to  the  validity  of  the  ordinance  of  1879  and 
the  other  ordinances  similar  to  it  cannot  be  maintained. 

The  further  objection  is  made  that  under  the  power  of 
alteration  and  repeal,  provided  for  in  the  Constitution  of 
Michigan  and  under  the  terms  of  the  various  ordinances  giv- 
ing power  to  the  common  council  in  certain  cases  to  provide 
for  further  rules  and  regulations,  the  right  is  reserved  to  the 
common  council  to  alter  the  rates  of  fare  provided  for  in  the 
various  ordinances  nnder  consideration,  as  it  alone  may  re- 
gard reasonable  and  just,  without  the  consent  of  the  com- 
pany. 

The  Constitution  of  the  state  of  Michigan,  art.  15,  §  1, 
provides:  "Corporations  may  be  formed  under  general  laws, 
bnt  shall  not  be  created  by  special  act  except  for  municipal 
purposes.  All  laws  passed  pursuant  to  this  section  may  be 
amended,  altered,  or  repealed."  Counsel  for  the  defendants 
contends  "that  the  regulation  of  rates  of  fare  or  toll  upon  the 
street  railway  is  a  governmental  function,  delegated  by  the 
legislature  of  the  state  of  Michigan  to  the  municipalities,  and 
no  matter  in  what  form  such  delegation  of  power  may  be  exer- 
cised, whether  by  ordinance  or  an  assumed  contract,  it  is 
nevertheless  a  law,  subject  to  alteration,  amendment,  or 
repeal  It  has  not  been  the  policy  of  the  state  of  Michigan, 
since  the  adoption  of  the  present  Constitution,  to  permit 
irrevocable  legislation.  The  state  cannot  do  it  itself,  and  if 
it  cannot,  surely  one  of  its  creatures,  like  a  city,  cannot  be 
permitted  to  do  that  which  its  creator  is  prohibited  from 
doing." 

We  have  already  seen  that  the  legislature  was  competent 
to  grant  to  the  city  of  Detroit  the  right  to  give  its  consent  to 
the  laying  of  the  tracks  of  a  street  railway  and  the  operation 
of  the  same  in  and  through  its  streets  upon  such  terms  and 
conditions  as  the  parties  might  agree  upon.  The  grant  of 
this  power  was  not  the  formation  of  a  municipal  corporation, 
directly  or  indirectly,  either  in  substance  or  effect.  The  leg- 
islative act  which  granted  the  power  to  the  city  could  not  be 
altered,  amended,  or  repealed  by  the  latter.  No  such  power 
was  given  to  it  by  the  legislature,  and  probably  could  not 
even  be  delegated  in  any  event.     It  is  sufficient  to  say  that 
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none  was  attempted.  City  R.  Co.  v.  Citizens'  Street  R.  Co., 
166  U.  S.  5S7.  5^3.  41  i-  Ed.  1114,  1116,  17  Sop.  Ct  Rep. 
653. 

The  legislature  has  not  attempted  to  interfere  with  the 
rights  of  the  street  railway  companies  in  Detroit,  and  hence 
the  extent  of  its  power  so  to  do  is  not  involved  in  the  case. 

We  are  then  brought  to  the  question  of  the  reservations  in 
the  ordinances  themselves.  An  examination  of  them  leads 
ns  to  the  conclusion  that  not  one  provided  or  was  intended  to 
provide  for  a  power  to  alter  an  agreement  in  relation  to  the 
rates  of  fare  entered  into  between  the  parties.  The  right 
from  time  to  time  to  make  such  further  rales,  orders,  or  reg- 
ulations as  to  the  common  council  may  seem  proper,  cannot 
be  held  to  extend  to  the  alteration  of  a  contract  as  to  the  rate 
of  fare  which  shall  be  charged  for  the  transportation  of  pas- 
sengers. We  think,  as  was  stated  by  the  court  below,  that 
this  reservation  permitted  the  city  to  make  farther  rules  or 
regulations  than  those  contained  in  the  ordinances,  in  regard 
"to  all  matters  incident  to  the  construction  and  operation  of 
the  road,  such  as  the  location  of  the  tracks  in  the  streets,  the 
placing  of  switches  and  turntables,  the  repair  of  the  pare- 
ment  between  the  tracks,  the  removal  or  limitation  of  the 
number  of  tracks,  in  the  interest  of  public  travel  the 
frequency  with  which  cars  should  be  run  for  the  public  con- 
venience, the  stopping  of  cars  at  street  crossings,  the  nse  of 
fenders,  the  rate  of  speed  to  be  maintained,  the  sale  of  tickets, 
and  generally  to  details  of  the  conduct  and  operation  of  the 
railway,  which  experience  might  show  to  be  necessary,  in 
addition  to  or  in  amendment  of  those  specified  in  the  consent 
for  the  protection  of  life,  the  accommodation  of  the  public 
and  the  avoidance  of  injury  to  private  property.  Such  reg- 
ulations are  not  invasions  of  the  contract  rights  of  the  com- 
pany, and  are  just  and  reasonable."  Lake  Shore  &  M.  S.  R. 
Co.  v.  Ohio.  173  U.  S.  285,  305,  43  L,  Ed.  702,  709,  19  Sun. 
Ct.  Rep.  465. 

The  fixing  of  rates  is,  as  we  have  already  said,  among  the 
most  vital  portions  of  the  agreement  between  the  parties  con- 
tained in  the  ordinances.  It  cannot  be  supposed  for  one 
moment,  with  regard  to  a  right  so  fundamental  in  its  nature. 
that  there  was  any  intention  to  permit  the  common  council 
in  its  discretion  to  thereafter  make  an  alteration  which  might 
be  fatal  to  the  pecuniary  success  of  the  company.  For  the 
reasons  already  given,  we  think  the  language  used  does  not, 
in  fact,  give  any  such  power  to  the  common  council  The 
ordinances  of  1899  are,  so  fax  as  this  record  shows,  the  first 
wherein  the  common  council  has  assumed  to  make  an; 
change  in  the  rates  of  fare  without  the  assent  of  the  company 
to  be  affected  thereby.  From  1862  until  1899  there  seems  to 
have  been  no  attempt  to  exercise  this  alleged  power  of  atten- 
tion by  the  common  council  without  the  consent  of  the  rail- 
way company.     While  the  rate  of  fare  existed  as  agreed  upon 
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between  the  city  and  the  railway  company,  expenditures  in- 
volving millions  of  dollars  were  entered  upon,  changing  the 
mode  of  transportation  from  animal  to  electric  power,  and  no 
claim  seems  ever  to  have  been  made  on  the  part  of  the  city  of 
a  right  of  alteration  to  be  exercised  in  accordance  only  with 
its  own  views  of  reason  and  propriety.  This  in  itself  is  a 
strong  implication  of  the  want  of  any  such  power  under  the 
various  reservations  set  forth  in  the  foregoing  statement  of 
facts  and  contained  in  the  ordinances  specified.  But,  aside 
from  that  and  considering  only  the  nature  of  the  right  itself 
growing  out  of  the  agreement  as  to  fares,  we  are  of  the  opin- 
ion that  not  one  of  the  reservations  of  the  right  to  make 
further  rules  or  regulations  could  by  any  fair  construction  be 
held  to  include  the  right  on  the  part  of  the  city  at  its  own 
pleasure  to  reduce  the  rates  of  fare  agreed  upon  in  those 
ordinances. 

We  have  thus  answered  the  chief  objections  of  the  city  to 
the  maintenance  of  this  action.  Some  others  have  been 
made,  which  we  have  examined,  bat  do  not  think  it  necessary 
to  further  refer  to  them  than  to  say  they  are  in  onr  opinion 
not  welt  founded. 

We  think  the  conclusions  arrived  at  by  the  court  below  are 
correct,  and  its  judgment  is  therefore  affirmed. 


Dolan  v.  Sierra  Ry.  Co.  of  California. 

{Supreme  Court  of  California,  Jan.  30,  soot.) 

[67  Pac.  Rep.  686.] 

Injury  to  Brakem an— Defective  Trestle— Proximate  Cause. 

Where  a  brakeman  is  injured  by  an  engine  breaking-  through  a  trestle, 
which  would  not  have  occurred  if  the  bridge  had  been  properly  con- 
structed, the  negligence  in  the  construction  thereof  is  the  proximate 
cause  of  the  accident,  though  the  engine  was  off  the  rails  before  going 
on  the  bridge. 
Same— Same— Degree  of  Care.* 

A  railroad  company  is  not  liable  for  an  injury  to  a  brakeman  caused 
by  a  train  going  through  a  trestle,  if  it   used  ordinary  care  in  the  con- 
struction and  repair  thereof. 
Same— Same — Evidence. 

An  expert  railroad  bridge  builder  testified,  in  an  action  by  a  brake- 
man  injured  by  a  train  going  through  a  trestle,  that  the  trestle  was 
defective,  and  would  not  have  broken  down  If  it  had  been  properly  con- 
structed or  in  proper  repair,  and  that  it  required  certain  fimbers  to 
make  it  safe,  and  that  witness  had  repeatedly  notified  the  defendant 
thereof  and  ordered  the  timbers,  but  that  tbey  were  not  furnished : 
held  sufficient  evidence  of.  defendant's  failure  to  use  ordinary  care  to 
go  to  the  jury,  though  the  testimony  of  the  witness  is  directly  contra- 
dicted. 
Appeal — Review. 

Where  there  Is  a  substantial  conflict  of  evidence,  a  verdict  will  not  be 
disturbed  on  appeal. 

"See  notes  at  end  of  case. 
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.  Same— Same— Assumption  of  Risk. 

A  brakeman,  having'  no  knowledge  that  a  bridge  is   defective,  laA 
not  being  required  by  the  law  to  determine  auch  fact,  does  not  assume 
the  riak  of  injuries  resulting  from  the  defects. 
Same— Same— Degree  of  Care— Instructions. 

An  instruction,  in  an  action  against  a  railroad  company  by  a  brake- 
man  for  injuries  received  by  the  breaking  of  a  bridge,  that  the  railroad 
company  ia  required  to  furnish  and  keep  in  repair  suitable  appliance*. 
which  is  a  part  of  an  instruction  that  a  master  cannot  avoid  his  liability 
by  delegating  his  authority  to  a  fellow  servant  to  furnish  suitable 
machinery,  though  incorrect,  in  not  stating  that  reasonable  care  in  fur- 
nishing machinery  is  all  that  is  required,  does  not  constitute  reversible 
error,  when  given  in  connection  with  other  Instructions  that  a  railroad 
company,  as'regards  its  employees,  must  use  all  reasonable  care  to  keep 
its  roadway  in  a  good  and  safe  condition. 
Same — Same — Excessive  Verdict, 

Plaintiff  was  injured  about  the  head,  and  was  unconscious  for  10  or 
12  days  after  the  injury,  and  was  suffering  therefrom  at  the  time  of  the 
trial,  and  there  was  evidence  to  show  that  the  injury  waa  p 
held,  that  a  verdict  for  £7,000  waa 


Department  I.  Appeal  from  superior  court,  Tuolumne 
county;  G.  W.  Nicol,  Judge. 

Action  by  Edward  Dolan  against  the  Sierra  Railway  Com- 
pany of  California.  From  a  judgment  in  favor  of  plaintiff, 
and  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

S.  D.  Woods  and  J.  B.  Cnrtin,  for  appellant 

E.  VY.  Holland,  for  respondent. 

GAROUTTE,  J.  Action  brought  by  a  brakeman,  an  em- 
ployee of  defendant,  for  damages  for  personal  injuries 
received  while  in  the  discharge  of  his  duty.  An  engine,  with 
tender  in  front,  was  traveling  toward  Cooperstown.  By  rea- 
son of  a  defect  in  the  rails,  the  engine  left  the  track  and 
traveled  about  15  feet  upon  the  ties,  when  it  passed  upon  a 
bridge  or  trestle  some  go  feet  in  length.  This  bridge  went 
down  with  the  engine,  and  plaintiff  and  others  were  injured. 
Upon  the  part  of  plaintiff  it  is  claimed  that  the  engine  left 
the  track  because  the  rails  were  broken,  and  that  they  had 
been  in  such  condition  four  or  five  days;  that  the  engine 
traveled  about  IS  feet  upon  the  ties,  when  it  passed  upon  a 
trestle,  and  went  down  because  it  was  improperly  constructed. 
The  court  does  not  find  it  necessary  to  consider  that  branch 
of  the  case  bearing  upon  the  defective  rails.  For,  even  con- 
ceding it  to  be  true  that  the  defective  rails  caused  the  engine 
to  leave  the  track,  still,  if  the  trestle  was  defectively  con- 
structed, and  for  that  reason  the  engine  crashed  through  it, 
injuring  the  plaintiff,  it  may  well  be  said  that  the  defective 
trestle  was  the  proximate  cause  of  the  injury,  and  defendant 
would  be  liable  in  damages  by  reason  of  such  defect. 

This  defendant  was  not  required  to  use  that  degree  of  care 
in  the  construction  of  this  trestle,  in  satisfying  the  demands 
of  the  law  as  to  its  dnty  toward  this  brakeman,  that  it  was 
required  to  use  in  its  construction  viewed  from  the  standpoint 
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of  a  passenger  upon  its  train.  Reasonable  care  (that  is,  ordi- 
nary care)  is  the  measure  of  an  employer's  duty  to  his  serv- 
ants in  the  selection  of  tools,  materials,  etc.,  with  which  and 
npon  which  the  servant  is  to  labor.  It  therefore  follows  that 
if  defendant  exercised  ordinary  care  in  the  construction  of 
this  trestle  (that  is,  if  it  was  built  in  the  manner  that  an  ordi- 
narily prndent  man  would  have  built  it  if  he  himself  had 
intended  to  use  it  in  the  manner  this  plaintiff  was  using  it), 
then  defendant  performed  his  fall  dnty  towards  his  servant 
Brymer  v.  Southern  Pac  Co.,  oo  Cal.  498,  27  Pac.  371.  In 
the  light  of  this  legal  principle,  the  court  is  brought  to  a  con- 
sideration of  the  evidence  bearing  upon  its  construction.  And 
before  a  new  trial  can  be  ordered  upon  the  ground  that  the 
evidence  is  too  weak  to  show  a  failnre  of  duty  toward  this 
plaintiff  in  its  construction  of  the  trestle,  this  court  mnst  be 
able  to  say,  as  matter  of  law,  that,  under  the  evidence  ordi- 
nary care  was  nsed  in  the  construction.  Yet  when  the  evi- 
dence is  examined  upon  the  question  a  direct  conflict  upon 
this  point  appears.  By  appellant's  brief  the  credibility  of 
plaintiff's  principal  witness  is  attacked.  But  his  credibility 
was  a  matter  essentially  for  the  jury  to  pass  upon,  and  it 
would  be  an  exceptional  case  where  this  court  would  cast  out 
evidence  from  the  record,  with  the  stamp  of  falsehood  upon 
it,  after  12  men,  duly  convened  under  the  law  to  test  its  cred- 
ibility, had  given  it  faith  and  credit.  It  therefore  follows 
that  the  evidence  of  the  witness  Buck  as  to  construction  of 
the  trestle  will  be  credited  by  this  court,  and,  so  credited,  it 
supports  the  verdict  of  the  jury.  And  upon  the  question  be- 
fore the  court  it  is  immaterial  that  the  record  discloses  other 
evidence  conflicting  with  his  testimony.  In  speaking  as  to 
the  construction  of  this  trestle,  the  witness  said:  "Well,  it 
was  in  bad  shape.  The  bridge  was  never  finished  in  the  first 
place.  I  called  the  attention  of  the  officers  of  the  Sierra 
Railway  Company  to  the  unfinished  condition  of  this  bridge 
prior  to  the  wreck,  at  various  times  daring  the  six  months, 
we  will  say,  and  so  on.  *  *  *  Nothing  was  done  by  Mr. 
Potts  in  relation  to  the  trestle.  Q.  Well,  from  the  examina- 
tion you  made, — from  your  experience  aa  a  railroad  bridge 
constructor, — can  you  state  whether  or  not  that  bridge  was 
safe  or  in  a  proper  condition  to  be  used  for  the  purpose  it 
was  being  used  by  the  defendant?  A.  No,  sir;  it  was  not 
*  *  *  Q.  From  your  experience  as  a  bridge  constructor 
and  railroad  man,  could  you  state  whether  or  not,  if  that 
bridge  had  been  properly  constructed  and  in  proper  repair, — 
whether  that  engine  would  have  broken  it  down  on  this 
occasion?  A.  No,  sir;  it  would  not.  *  *  *  Q.  What  did 
this  bridge  lack  in  order  to  make  it  safe  and  put  it  in  proper 
condition?  A.  A  timber  six  by  eight,  sixteen  feet  long,  for 
girts  to  hold  the  bents  together.  *  *  *  This  bridge  had 
nothing  bnt  a  little  cleat  nailed  under  the  stringers,  with  20, 
30,  or  40  spikes  to  hold  the  bridge  together.     Q.  I  understand 
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you  to  say,  if  this  trestle  had  been  properly  built,  it  would 
have  had  these  girts?  A.  Yes,  sir;  and  on  this  day  the  engine 
could  oot  have  knocked  it  down ;  wonld  not  have  knocked  it 
down  if  it  had  been  properly  constructed.  *  *  *  Q.  Did 
yon  notify  Mr.  Potts  that  these  girts  were  needed  on  this 
bridge  prior  to  this  accident?  A.  Yes;  I  ordered  them  on 
several  occasions.  *  *  *  Never  received  them.  The; 
were  never  furnished."  It  may  be  well  to  notice  that  the 
witness  Bnck  was  an  expert  railroad  bridge  builder,  and  in 
that  capacity  was  in  the  employ  of  defendant  at  the  time  of 
the  accident,  and  had  been  in  such  employment  for  two  years 
immediately  prior  thereto.  In  view  of  the  foregoing  evidence, 
this  court  cannot  say,  as  matter  of  law,  that  the  defendant 
in  the  construction  of  this  trestle,  performed  its  fall  duty  to 
its  servant,  the  plaintiff. 

It  is  next  claimed  that  the  accident  occurred  by  reason  o( 
the  act  of  the  engineer,  a  fellow  servant  with  plaintiff,  in 
running  the  train  at  an  excessive  rate  of  speed.  And  defend- 
ant, after  reviewing  in  his  brief  the  evidence  found  in  the 
record  bearing  upon  this  point,  declares:  "We  submit,  in 
view  of  the  foregoing  evidence,  that  the  plaintiff  has  not,  by 
a  fair  preponderance  of  evidence,  shown  that  the  engine  was 
running  at  a  moderate  and  safe  rate  of  speed."  In  answer  to 
this  contention  it  is  sufficient  to  say  that  this  court  has  noth- 
ing to  do  with  the  matter  as  to  where  the  preponderance  of 
evidence  lies.  If  there  is  a  substantial  conflict  in  the  evi- 
dence, then  this  court  cannot  disturb  the  verdict  of  the  jury. 
And  the  question  of  the  presence  of  a  substantial  conflict  is 
in  no  way  dependent  upon  the  question  of  preponderance 
of  evidence.  Appellant  also  insists  that  the  breaking  of  the 
rails  where  coupled  together  was  a  fresh  break.  But,  as  we 
have  seen,  even  if  such  should  be  conceded  to  be  the  fact,  still 
the  injury  to  plaintiff,  as  occasioned  by  the  engine  breaking 
through  the  defective  bridge  or  trestle,  was  a  damage  for 
which  he  could  recover. 

The  claim  is  made  that  plaintiff  assumed  the  risk  of  this 
defective  trestle  in  traveling  over  it  In  view  of  the  fact  that 
he  did  not  know  it  to  be  defective,  and  the  farther  fact  that 
he  was  not  called  upon  by  the  law  to  examine  the  trestle  to 
ascertain  whether  or  not  it  was  defective,  there  is  nothing  in 
the  claim  made.  As  to  risk  assumed  by  the  servant,  see 
Limber^  v.  Lumber  Co.,  127  CaL  598,  6b  Pac.  176,  49LR. 
A.  33;  Starr  v.  Kreozberger,  139  CaL  lag,  61  Pac.  787,  79 
Am.  St.  Rep.  92. 

Complaint  is  made  of  the  following  portion  of  instruction 
numbered  1 :  "The  duties  which  a  railroad  company  owe  to 
its  servants,  and  which  it  is  required  to  perform,  are  to  fur- 
nish suitable  machinery  and  appliances  by  which  the  service 
is  to  be  performed,  and  to  keep  them  in  repair  and  order. " 
Standing  alone,  this  declaration  does  not  contain  a  sound 
principle  of  law.     For  the  law  only  demands  that  the  master 
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exercise  ordinary  care  in  furnishing  suitable  machinery,  etc., 
to  the  servant,  with  which  to  do  his  work.  At  the  same  time, 
taking  the  instruction  as  a  whole,  it  is  not  substantially 
defective.  Taken  as  a  whole,  we  find  it  directed  to  the  point 
that  the  master  cannot  avoid  his  liability  by  delegating  his 
authority  to  a  fellow  servant  to  furnish  suitable  machinery. 
The  shifting  or  avoiding  of  the  liability  of  the  master  is  the 
point  to  which  the  instruction  was  directed.  And  we  find 
the  entire  instruction  taken  from  the  language  of  the  court  in 
the  case  of  Daves  v.  Southern  Pac.  Co.,  98  Cal.  24,  32  Fac. 
70S,  35  Am.  St  Rep.  133,  and  the  same  principle  has  been 
repeatedly  declared  since  that  time.  Burns  v.  Sennett,  99 
Cal.  368,  33  Pac.  916;  Nixon  v.  Lead  Co.,  102  Cal.  464,  36 
Pac.  803;  Mullin  v.  Horseshoe  Co.,  10;  Cal.  83,  38  Pac.  535; 
Higgins  v.  Williams,  114  Cal.  184,  45  Pac.  1041.  In  the  next 
succeeding  instruction  we  find  the  trial  court  declaring  the 
true  rule  as  to  the  duty  of  a  master  toward  his  servant  in  the 
following  instruction:  "The  jury  are  instructed  that  a  rail- 
road company,  as  regards  its  employees,  must  use  all  ordinary 
care  and  supervision  to  keep  its  roadway  in  a  good  and  safe 
condition."  The  same  principle  of  law  is  also  directly  de- 
clared in  many  other  portions  of  the  court's  charge. 

The  verdict  of  $7,000  is  claimed  to  be  excessive.  The 
court  will  not  dwell  upon  the  evidence  in  detail  in  this  regard. 
The  plaintiff  was  injured  about  the  head,  and  was  suffering 
from  this  injury  at  the  time  of  his  trial.  He  was  unconscious 
for  10  or  12  days  following  the  injury,  and  there  is  evidence 
tending  to  show  that  his  injuries  are  permanent.  These  facts 
were  sufficient  to  support  the  verdict. 

For  the  foregoing  reasons,  the  judgment  and  order  are 
affirmed. 

We  concur:    VAN  DYKE,  J. ;    HARRISON,  J. 


I.  In  General. 

A.  General  Rule. 

B.  Statement*  and  Illustrations  of  Rule. 

1.  Act  of  God. 

2.  Doty  to  Cover  Bridges  within  Yards. 

3.  Inspection. 

4.  Same— Hidden  Defects. 

5.  Same— Dry  Rot. 

6.  Emergencies— Stopping  Trains  at  Unusual  Places. 

7.  Defective  through  Age. 

8.  Road  in  Course  of  Construction. 

9.  Bridge  Acquired  from  Another  Company. 

10.  Drowning  of  Employee  Removing  Driftwood  from  Tempo- 

rary  Bridge. 

11.  Accident   to  Brakeman  on  Side  Ladder,  Proximity  of   Gir- 

der, Negligence  Per  Se. 

12.  Same— Tracks  Not  in  Middle  of  Bridge. 

13.  Fireman  Killed  While  Leaning  Ont  of  Cab. 
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14.  Collapse  of  Bridge,  Excessive  Speed. 

15.  Evidence  of  Defect  in  Bridge. 

16.  Defective  Tre*tle  Work  and  Negligence  of  Fellow  Servant 

II.  Overhead  and  Covered  Bridges. 

A.  General  Rule. 

B.  Statements  and  Illustrations  of  Rule. 

1.  Customs  of  Other  Roads. 

2.  Failure  to  Warn  Servant. 

3.  Collisions  with  Overhead  Braces. 

4.  Additional  Expense. 

5.  Foreign  Car  of  Unnsnal  Height. 

6.  New  Jersey  Doctrine. 

7.  Height  Prescribed  by  City. 

III.  Dnty  to  Erect  "Telltales"  or  Whipping  Straps. 

A.  Com  mo  u  Law. 

1.  Absence  of  Telltales — Negligence — Qnestion  for  Jury. 

B.  Statutory  Requirements. 

1.  Proper  Distance  from  Bridge. 

2.  Injuries  from  Contact  with  Telltales. 

IV.  Assumption  of  Risk. 

A.  Overhead  and  Covered  Bridges. 

1.  General  Rule. 

2.  One  Bridge  Guard  for  Four  Bridge*. 

3.  Absence  of  Signals. 

B.  Risks  Not  Assumed. 

1.  Defective  Bridge  Guards. 

C.  Miscellaneous. 

1.  Injury  to  Baggage  Master — Unsafe  Bridge. 

2.  Injury  to  Engineer  Because  of  Burned  Bridge,   Knowledge 

of  Absence  of  Watchman. 

3.  Collapse  of  Bridge  Caused  by  Flood. 

V.  Contributory  Negligence. 

A.  General  Rule. 

1.  Overhead  Bridges. 

2.  Covered  Bridges. 

3.  Contributory  Negligence  No  Defense. 

B.  Absence  of  Contributory  Negligence. 

1.  Question  for  Jury. 

1.  IN  GENERAL. 

A.  GENERAL  RULE. 

A  railroad  company  is  required,  for  the  protection  of  its  employees, 
to  exercise  ordinary  and  reasonable  care  in  constructing  and  maintain- 
.  ing  bridges  upon  its  line. 

United  States.— Woods  v.  Lindvall  (C.  C.  A.),  48  Fed.  62. 

Alabama.— Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  506, 16  So.  5*7; 
Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  371,  24  Am.  St.  Rep. 
863. 

Arkansas.  -St.  Louis,  I.  M.  &  S.  R.  Co.  o.  Morgan  (Ark.),  8  S.  W. 
179. 

California.— Rodpera  v.  Central  Pac.  R.  Co.,  67  Cal.  607,8  Pac  377. 

Illinois.— Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Walter,  147  111.  60, 35  JJ. 
E.  529 ;  Chicago,  etc.,  R.  Co.  v.  Johnson,  116  111.  206,  4  N.  E.  381. 

Indiana.— Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright,  38  Am.  &  Eng.  R. 
Cas.  41, 115  Ind.  378,  13  West.  798,  16  N.  E.  584 ;  Baltimore,  etc.,  R.  Co. 
v.  Rowan,  104  Ind.  88,  3  N.  E.  627. 

Iowa.— Koontz  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  18  Am.  &  Eng.  K-  Cat 
85,  65  Iowa  224,  54  Am.  Rep.  5,  21  N.  W.  577. 

A'ansas.— St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Irwin,  37  Kan.  701, 16  P»c 
146,  1  Am.  St.  Rep.  266;  Atchison,  etc,  R.  Co.  v.  Love,  57  K»n.  36, 45 
Pac  59 '  Atchison,  etc.,  R.  Co.  v.  Rowan,  55  Kan.  270,  39  Pac.  1010. 

Kentucky.— Louisville ■&  N.  R.  Co.  v.  Cooley's  Adm'r  (Ky.J,  12  Am.  4 
Eng.  R.  Cas.,  N.  S.,  553  ;  Louisville,  etc.,  R.  Co.  v.  Shlvell  (Kj.  18BI. 
18  S.  W.  944 ;  Cincinnati,  etc.,  R.  Co.  v.  Sampson,  97  Ky.  65, 30  S.  W.  11 
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Louisiana.— Gaamaa  v.  Caffery  Cent.  Refiner;  A  Railroad  Co., 
Limited,  (La.),  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  463. 

Massachusetts.—  Elmer  v.  Locke,  135  Mass.  575. 

Missouri.— Bowen  a.  Chicago,  etc.,  R.  Co.,  95  Mo.  268,  8  S.  W.  230. 

New  Jersey.— Harrison  i>.  Central  R.  Co.,  31  N,  J.  L-  293. 

A^or/A  Carolina.— Bolden  v.  Southern  R.  Co.,  123  N.  Car.  614,  31  S.  E. 
851. 

Ohio.— Groff  v.  Cincinnati  A  I.  R.  Co.  (Ohio),  1  Cin.  Super.  Ct.  264. 

South  Carolina.— Altee  v.  South  Carolina  R.  Co.,  21  S.  Car.  550,  S3 
Am.  Rep.  699. 

Texas.— Galveston,  etc.,  R.  Co.  v.  Daniels,  1  Tex.  Civ.  App,  695  ;  Ft. 
Worth  A  D.  C.  R.  Co.  v.  Graves  (Tex.  Civ.  App.),  21  S.  W.  606  ;  Taylor, 
etc,  R.  Co.  v.  Taylor.  79  Tex.  104, 14  S.  W.  918,  23  Am.  St.  Rep.  316. 

Vermont.— Morrisey  v.  Hughes,  65  Vt.  553,  27  Atl.  205, 

Virginia.— Norfolk  &  W.  R.  Co.  v.  Marpole,  16  Am.  A  Eng.  R.  Caa., 
N.  S.,  291,  97  Va.  594,  34  S.  E-  462. 

Washington.— Bateman  v.  Peninsular  R.  Co.,  20  Wash.  133,  54  Pac 
996. 
B.  STATEMENTS  AND  ILLUSTRATIONS  OF  RULE. 

It  is  the  duty  of  a  railroad  company  to  so  construct  Ita  bridges  aa  to 
make  them  reasonably  safe  for  its  employees  ;  and  a  party  entering  its 
service  has  a  right  to  assume  that  this  obligation  has  been  discharged. 
St.  Louis.  Ft.  S.  &  W.  R.  Co.  v.  Irwin,  37  Kan.  710,  1  Am.  St.  Rep.  266, 
16  Pac.  146. 

A  railroad  company's  duty  to  its  employees  does  not  require  it  to  re- 
move a  bridge  which  Is  without  fault  in  its  plan  or  defect  in  Its  struc- 
ture, while  in  good  repair  and  safe  for  the  passage  of  trains,  simply 
because  some  engineer  pronounces  it  not  aa  good  and  convenient  as 
some  other  kind.  Illick  v.  Flint  &  P.  M.  R.  Co.,  67  Mich.  632,  12  Weat. 
440,  35  N.  W.  708. 

The  law  imposes  upon  a  railway  company  the  duty  to  construct  and 
maintain  all  necessary  bridges  upon  its  route  ;  and  if  it  failed  to  do  so, 
it  cannot  escape  liability  for  injury  to  an  employee  because  its  employ- 
ees, charged  with  such  duty,  were  guilty  of  negligence,  nor  because  It 
had  exercised  due  care  in  selecting  its  employees.  Galveston,  H.  &  S. 
A.  R.  Co.  f.  Daniels,  1  Tex.  Civ.  App.  695,  20  S.  W.  955. 

1.  Act  of  God. 

A  railroad  company  is  liable  for  the  death  of  an  employee  caused  by 
the  falling  of  a  bridge  negligently  constructed  and  maintained  by  the. 
company  aa  a  part  of  its  road.  But  if  the  falling  of  the  bridge  was  the 
act  of  God,  the  company  is  not  liable  unless  it  was  guilty  of  gross  negli- 
gence which  contributed  to  the  injury.  Rodgera  i*.  Central  Pac.  R.  Co., 
67  Cal.  607,  8  Pac.  377. 

In  an  action  for  the  death  of  a  workman  while  being  carried  on  an 
engine,  it  was  proved  that  during  the  night  preceding  the  accident  the 
ice  in  the  river  over  which  the  bridge  crossed  had,  in  consequence  of  a 
heavy  gale  and  high  tide,  been  forced  against  the  piers  of  the  bridge, 
displacing  some  of  them,  by  reason  of  which  the  engine  broke  through 
the  bridge  and  the  workman  was  killed  :  held,  that  the  jury  were  prop- 
erly directed  that  defendants  were  only  bound.  In  the  construction  of 
the  bridge,  to  provide  agaiuBt  the  dangers  that  could  reasonably  be  fore- 
seen by  reasonable  men  in  the  exercise  of  ordinary  sagacity  ;  but  If  the 
bridge  was  so  constructed  that  it  was  destroyed  by  a  storm  such  as  might 
reasonably  have  been  anticipated,  defendants  would  be  liable.  Carney 
v.  Caraquet  R.  Co.,  29  New  Brun.  425. 

2.  Duty  to  Cover  Bridges  within  Yards. 

It  is  the  duty  of  a  railroad  to  cover  bridges  and  culverts  on  the  line  of 
its  road,  within  the  yards,  and  within  a  reasonable  distance  of  switches, 
wherever  brakemen  would  be  apt  to  go  in  switching  and  coupling  cars. 
Franklin  v.  Winona  A  St,  P,  R.  Co.,  31  Am.  A  Eng.  R.  Caa.  211,  37 
Minn.  409,  34  N.  W.  898,  5  Am.  St.  Rep.  856. 

3.  Inspection. 

It  is  the  duty  of  a  company  to  Its  employees  and  servants  operating 
2  R  R  R— 56 
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Its  train*  to  make  frequent  and  thorough  inspection  of  ita  line  of  road 
and  bridges ;  and  in  case  of  violent  storms  it  should  make  such  inspec- 
tion with  more  than  ordinary  promptitude  and  thoroughness,  and  in 
particular  should  examine  anch  portions  of  it  as  are  liable  to  injury  bj 
anch  storms  ;  and  where  this  duty  by  the  rales  of  the  company  is 
devolved  upon  the  sectionmen,  their  negligence  is  the  negligence  of 
the  company.  St.  Loiiia  &  S.  F.  R.  Co.  v.  George,  85  Tex.  150,  19  S. 
W.  1036. 

Where  there  has  been  an  unusually  severe  storm  since  the  bridge  was 
inspected,  the  question  whether  a  railroad  company  is  negligent  is 
sending  ont  a  work  train  without  making  inspection  as  to  the  condition 
of  the  bridge,  over  which  such  train  must  pass  is  for  the  jury.  Cordon 
v.  Oregon,  S.  L.  A  U.  N.  R.  Co.,  53  Am.  dt  Eng.  R.  Cas.  356,  23  Ore 
499,  32  Pac.  397. 
4.  Same—Hidden  Defects. 

A  corporation  having  employed  skilful  and  competent  persons  to  super- 
vise and  inspect  ita  roadbed  and  bridges,  and  having  made  it  their  dnty 
to  do  so,  is  not  liable  for  an  injury  to  an  employee,  occasioned  by  the 
falling  of  one  of  ita  bridges,  where  the  defect  was  such  as  was  not 
apparent,  and  of  which  it  had  no  notice.  Warner  v.  Erie  R.  Co.,  39  K. 
¥.  468.  reversing  49  Barb.  558. 
B.  Same— Dry  Rot. 

A  railroad  bridge  broke  down  and  killed  a  brakeman.  The  evidence 
showed  that  it  was  well  built,  of  good,  sound  materials,  upon  a  plan  in 
common  use.  The  evidence  as  to  its  strength  and  capacity  was  abun- 
dant. Ita  breaking  down  was  in  no  sense  dne  to  any  defect  in  ita  original 
construction,  but  to  process  of  natural  decay,  called  dry  rot.  The  day 
before  it  fell  it  was  inspected  by  a  bridge  repairer  and  the  division 
superintendent,  both  competent  men,  tested  and  watched  under  the 
weight  of  a  train,  and  was  deemed  by  them  entirely  safe  and  sound : 
held,  that  the  company  was  not  liable  either  on  tbe  ground  of  a  defect 
in  its  construction  or  by  reason  of  the  employment  of  incompetent, 
unskilful  i  or  improper  persons  to  examine  the  bridge.  Faulkner  v.  Erie 
R.  Co.,  49  Barb.  (N.  Y.)  324. 

6.  Emergencies— Stopping  Trains  at  Unusual  Places. 

Railroad  companies,  in  providing  for  the  safety  of  their  employees, 
ere  not  required  to  anticipate  and  guard  against  every  possible  danger, 
bat  only  such  as  ere  likely  to  occur.  And  while  it  may  be  anticipated 
that  trains  will  have  to  be  stopped  in  certain  emergencies  at  unuanal 
places,  end  that  employees  will  be  required  to  go  upon  the  track  at  such 
places,  yet  it  cannot  be  anticipated  at  what  places  such  emergencies  will 
arise ;  and  the  company  is  not  required,  in  view  thereof,  to  have  it* 
whole  track  so  guarded  as  to  prevent  accidents  to  employees  in  anch 
emergencies.  Such  hazards  pertain  to  the  nature  of  the  business,  and 
are  assumed  by  the  employee.  So  held,  where  defendant's  train  was 
stopped  in  the  nighttime,  at  an  unusual  place,  on  a  bridge  in  process  of 
repair,  and  plaintiff's  Intestate,  e  brakeman,  in  passing  along  the  track 
in  the  performance  of  his  duty,  stepped  through  the  bridge  and  **• 
killed.  Koontz  c.  Chicago,  R.  I.  &  P.  R.  Co.,  18  Am.  A  Eng.  R.  Cas.  85, 
65  Iowa  224,  54  Am.  Rep.  5,  21  N.  W.  577. 

7.  Defective  through  Age. 

Where  a  servant  of  a  railway  is  killed  in  consequence  of  the  giving 
wav  of  a  wooden  bridge,  which  is  defective  through  age,  tbe  company 
cannot  escape  liability  by  showing  that  the  bridge  was  constructed 
properly  in  the  first  place,  and  that  it  employed  skilful  and  competent 
subordinates  to  inspect  and  repair  its  bridges.  Toledo,  P.  4W.R.C* 
V.  Conroy,  68  111.  560. 

8.  Road  in  Course  of  Construction. 

A  company  is  liable  for  a  personal  injury  to  an  engineer  censed  by 
an  unsafe  bridge,  while  the  road  was  in  course  of  construction  and  not 
open  for  trade  or  travel.  Van  Amburg  ».  Vickabnrg,  S.  4  P.  R.  Co.,  X! 
L*.  Ann.  650,  55  Am.  Rep.  517. 
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S.  Bridge  Acquired  from  Another  Company. 

Where  a  company  buys  a  railroad  already  constructed,  Including  a 
bridge  which  is  obviously  defective,  and  continues  Its  use  without 
attempting  to  make  it  safe,  whereby  an  employee  is  injured,  the  com- 
pany is  liable,  though  the  bridge  had  been  used  for  several  years  before 
the  purchase  without  accident.  Voaburg  v.  Lake  Shore  &  M.  8.  R. 
Co.,  15  Am.  &  Eng.  K-  Cas.  249,  94  N.  Y.  374,  46  Am.  Rep.  148. 

10.  Drowning   of   Employee   Removing   Driftwood   from   Temporary 
Bridge. 

The  representative  of  an  employee  may  recover  for  the  drowning  of 
his  intestate,  who  was  engaged  In  removing  driftwood  from  a  temporary 
railroad  bridge,  a  portion  of  which  gave  way,  who,  after  floating  with 
other  workmen  for  some  distance  on  the  drift,  being  in  imminent  dan- 
ger, jumped  off  and  attempted  to  swim  to  the  shore,  but  was  drowned, 
it  appearing  that  the  superintendent  in  charge  of  the  work  knew  of  the 
great  danger  of  the  bridge  giving  way,  but  took  no  measures  to  prevent 
ft,  or  to  provide  escape  for  the  men,  although  those  who  remained  on  the 
floating  drift  were  rescued.  Louisville  &  N.  R.  Co.  v.  Shivell  (Ky.),  18 
S.  W.  944. 

11.  Accident  to  Brakeman  on  Side  Ladder— Proximity  of  Girder,   Neg- 
ligence Per  So. 

Deceased,  a  brakeman,  just  as  the  train  was  about  to  pass  over  a 
bridge,  was  seen  descending  by  a  side  ladder  from  the  top  of  a  caboose, 
where  he  had  been  in  the  discharge  of  his  duties.  When  next  seen,  he 
was  lying  across  the  track  in  the  rear  of  the  moving  train.  No  one  saw 
him  the  instant  he  fell,  but  there  was  evidence  forcibly  tending  to  show 
that  he  was  struck  by  a  girder  of  the  bridge,  a  fragment  of  his  clothing 
being  found  upon  tt,  and  the  distance  between  it  and  the  side  ladder  of 
the  caboose,  as  it  passed,  having  been  only  about  seventeen  inches  : 
held,  if  the  accident  would  not  have  happened  but  for  the  dangerous 
proximity  of  the  bridge  girder  to  tbe  track,  the  fact  that  deceased,  at 
the  time  of  the  accident,  was  chargeable  with  notice  of  such  proximity, 
and  was  not  exercising  ordinary  care  for  his  own  safety,  would  not 
relieve  the  company  from  liability  for  his  death.  Hughes  v .  Louisville 
&  N.  R.  Co.  (Ky.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  560. 

12.  Same— Tracks  Not  In  Middle  of  Bridge. 

A  verdict  in  favor  of  a  brakeman  will  not  be  disturbed,  where  it 
appears  that,  while  in  the  discharge  of  his  duties,  and  without  con- 
tributory negligence,  he  waa  knocked  from  a  train  while  ascending  a 
ladder  on  the  side  of  a  box  car,  by  striking  the  stays  of  a  bridge,  caused 
by  the  track  being  some  inches  nearer  to  the  bridge  on  that  side  than  on 
the  opposite  side.  Ft.  Worth  1D.C.E.  Co.  v.  Graves  (Tex.  Civ.  App.) , 
21  S.  W.  606. 
IS.    Fireman  Killed  While  Leaning  Out  of  Cab. 

A  fireman  was  killed  by  striking  a  bridge,  while  leaning  out  of  the 
cab  of  his  engine,  because  of  the  defective  condition  of  the  bridge  and 
track,  of  which  he  had  no  knowledge,  and  there  was  no  contributory 
negligence  on  his  part :  held,  that  the  company  waa  liable.  Texas  M. 
R.  R.  V,  Taylor  (Tex.  Civ.  App.),  53  S.  W.  362. 
14.  Collapse  of  Bridge,   Excessive  Speed. 

The  railroad  company  was  sued  for  the  death  of  the  conductor  of  a 
freight  train,  caused  by  a  bridge  giving  way  which  was  being  repaired. 
The  proof  showed  that  he  was  running  the  train  at  an  immoderate  rate 
of  speed,  and  it  did  not  appear  that  the  accident  would  have  happened  if 
the  train  had  been  properly  run  :  held,  that  the  company  was  not 
liable  for  failing  to  provide  a  safe  track.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Morgan  (Ark.),  8  S.  W.  179. 
IB.   Evidence  of  Defect  in  Bridge. 

In  an  action  for  the  death  of  the  plaintiff's  intestate,  caused  by  the 
falling  of  a  train  on  which  he  was  employed,  through  a  bridge,  one  of 
plaintiff's  witnesses  offered  a  piece  of  timber  sawed  from  the  piling  of 
a  part  of  the  bridge  which  did  not  go  down   at  the  time  of  the  acci- 
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dent :  held,  that  the  evidence  was  not  admissible  to  show  that  the 
timbers  of  the  bridge  which  caused  the  accident  were  decayed  and 
unsound,  bat  that  it  was  admissible  to  show  that  the  caps  or  timbers 
resting*  on  the  piling  were  not  bolted  thereto.  Mann  v.  Sionx  City  k 
P.  R.  Co.,  46  Iowa  637,  16  Am.  Ry.  Rep.  146. 

Plaintiff  was  at  work  on  a  trestle  aome  twenty  feet  high  "lining" 
the  track,  using  a  pinch-bar  and  gange  to  make  the  width  uniform.  It 
was  near  train  time  and  his  boss  ordered  him  to  hurry.  Seeing  ao 
irregular  place  in  the  track  which  should  be  uniform  in  order  to  make 
tbe  track  safe,  plaintiff  used  the  pinch  bar  as  a  lever  to  posh  the  track 
into  position,  but  failing  to  move  it  by  the  first  and  second  efforts,  be 
stooped  so  as  to  throw  extra  weight  on  the  bar,  when  tbe  wood  of  tbe 
stringer  on  which  the  bar  rested,  split  off,  and  he  was  thrown  to  the 
ground  and  injured  :  held,  not  sufficient  to  show  a  prima  facie  esse  of 
negligence,  and  a  nonsuit  was  properly  allowed.  Gaseoway  v.  Georgia 
'  Southern  R.  Co.,  69  Ga.  347. 

In  constructing  a  railroad  a  trestle  was  run  out  some  distance,  varying 
from  twenty-one  to  twenty-four  feet  high,  for  the  purpose  of  damp- 
ing dirt  from  small  cars.  Plaintiff  was  a  laborer  employed  in  con- 
structing the  trestle,  under  the  direction  of  a  foreman,  and  while 
assisting  in  placing  a  bent  In  position,  the  whole  structure  fell  and 
plaintiff  was  injured.  After  proving  fully  the  manner  of  the  construc- 
tion, several  civil  engineers  were  called  as  witnesses,  who  testified  that 
the  structure  was  unsafe  :  held,  sufficient  to  show  that  due  care  had 
not  been  exercised  for  the  safety  of  the  employees.  Woods  v.  Liodvall, 
48  Fed.  62,  4  U.  S.  App.  49,  1  C.  C.  A.  37. 
10.  Defective  Trastle  Work  and  Negligence  of  Fellow  Servant. 

A  brakeman  may  maintain  an  action  for  personal  injuries  occasioned, 
while  in  the  exercise  of  due  care,  by  the  fall  of  a  trestle  work  support- 
ing a  portion  of  a  spur  track,  wbicb  was  intended  for  use  for  an  indefinite 
period  of  time,  if  the  fall  is  caused  partly  by  the  defective  construction 
of  the  trestle  work  and  partly  by  negligence  of  tbe  fellow  servants  of 
the  plaintiff.  Elmer  v.  Locke,  15  Am.  A  Eng.  R.  Cas.  300,  135  Has*. 
575. 

II.  OVERHEAD  AND  COVERED  BRIDGES. 

A.  GENERAL  RULE. 

It  is  generally  held  that  it  is  negligence  on  the  part  of  a  railroad 
company,  unless  it  is  not  reasonably  practicable  to  do  otherwise,  to 
construct  a  bridge  so  that  trainmen  cannot  with  safety  stand  erect  upon 
cars  going  over  it,  or,  if  it  is  an  overhead  bridge,  under  it. 

Alabama.— Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508,  16  So.  547; 
Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  371,  24  Am.  St.  Sep. 
863. 

Illinois.— Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Walter,  147  IU.  60.  35  K. 
E.  529 ;  Chicago,  etc.,  R.  Co.  v.  Johnson,  116  III.  206,  4  N.  E.  381. 

Indiana.— Louisville,  N.  A.  A  C.  R.  Co.  v.  Wright,  38  Am.  A  Eng.  R. 
Cas.  41, 115  Ind.  378,  13  Weat.  798,  16  N.  E.  144,  17  N.  E.  584 ;  Baltimore, 
etc.,  R.  Co.  v.  Rowan,  104  Ind.  88,  3  N.  E.  627. 

Kansas.-  St.  Louis,  Ft.  S.  A  W.  R.  Co.  v.  Irwin,  37  Kan.  701, 16  Pac 
146  ;  Atchison,  etc.,  R.  Co.  P.  Love,  57  Kan.  36,  45  Pac.  59  ;  Atchison, 
etc.,  R.  Co.  P.  Rowan,  55  Kan.  270,  39  Pac.  1010. 

Kentucky.  -Louisville  A  N.  R.  Co.  v.  Cooler's  Adm'r  (Ky.),  12  Am. 
A  Eng.  R.  Cas.,N.  S„  553;  Cincinnati,  etc.,  ft.  Co.  v.  Sampson, 97  Ky. 
65,  30  S.  W.  12. 

Louisiana.— Gusmnn  V.  Caffery  Cent.  Refinery  A  Railroad  Co., 
Limited,  49  La.  Ann.  1264,  22  So.  742,  8  Am.  A  Eng.  R.  Cas.,  N.  S-,  463. 

Ohio.—  Groff  v.  Cincinnati  A  I.  R.  Co.  (Ohio),  1  Civ.  Super.  Ct.  264. 

South  Carolina—  Altec  v.  South  Carolina  R.  Co.,  21  S.  Car.  S50,  53 
Am.  Rep.  699. 

Virgin ia.— Norfolk  A  W.  R.  Co.  v.  Marpole,  16  Am.  A  Eng.  R.  Cas., 
N.   8.,  291,  97  Va.  594,  34  S.  E-  462. 

B.  STATEMENTS  AND  ILLUSTRATIONS  OF  RULE. 
Although  under  exceptional  circumstances  it  may  not  be  negligence 
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In  a  railroad  company  to  construct  or  permit  to  be  constructed  overhead 
bridge*  so  loir  as  not  to  permit  a  brakeman  to  stand  upright  on  tbe  top 
of  a  car,  as  a  general  rule  it  ia  negligence.  Guaman  v.  Caffery  Cent. 
Refinery  A  Railroad  Co.,  Limited,  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  463,  49 
La.  Aon.  1264, 22  So.  742. 

A  railroad  company  which  constructs  and  maintains  a  bridge  over  its 
track  so  low  that  a  brakeman  cannot,  while  his  train  Is  passing  there- 
under, walk  or  stand  upon  the  cars,  or  even  apply  the  brakes,  without 
injury,  ia  guilty  of  negligence,  and  liable  to  one  who,  having  no  knowl- 
edge of  the  peril,  is  injured  while  in  the  discharge  of  his  duty.  Louis- 
ville, N.  A.  A  C.  R.  Co.  !'.  Wright,  38  Am.  &  Eng.  R.  Cas.  41,  115  ,nd. 
378,  13  West.  798,  16  N.  E.  145,  17  N.  E.  584. 

In  this  case  it  is  said  in  the  opinion  :  "It  appears  in  this  case  that 
the  brakes  which  appellee  was  required  to  set  were  on  the  tops  of  the 
cars.  It  was  necessary  for  him,  in  getting  to  them,  to  pass  over  the 
tops  of  the  cars.  There  are  cases  which  hold  that  in  such  a  case  railway 
companies  are  not  bound  to  erect  the  overhead  bridges  constructed  by 
them  of  such  a  height  that  brakemen  can  stand  or  walk  erect  upon  the 
tops  of  the  cars  without  coming  in  collision  with  them.  As  applied  to 
this  case  especially,  we  cannot  approve  of  those  rulings.  Here  the 
bridge  was  but  four  feet  and  nine  inches  above  the  top  of  the  cars.  The 
brakes  were  on  the  tops  of  the  cars  ;  and,  to  get  to  them,  the  brakemen 
were  required  to  pass  over  the  tops  of  the  cars,  not  only  in  the  daytime, 
but  also  in  tbe  nighttime,  and  often,  doubtless,  as  In  this  case,  when  the 
night  was  dark,  rainy,  and  foggy,  and  when  it  would  be  almost,  if  not 
quite,  impossible  for  them  to  know  of  the  proximity  of  such  bridges  when 
called  to  brakes  upon  moving  trains,  even  if  they  had  knowledge  that 
such  bridges  were  maintained.  To  erect  and  maintain  such  bridges 
under  such  circumstances  is  negligence.  Further  reflection  has 
strengthened  tbe  conviction  on  our  part  that  this  conclusion  is  fully 
sustained,  both  by  reason  and  the  better  authority.  In  addition  to  the 
authorities  cited  In  the  principal  opinion,  we  cite  the  following:  1 
Shear.  &  R.  Neg.  (4th  Ed.)  £  198  et  seq.,  and  notes  and  esses  there  cited; 
Beach,  Contrib.  Neg.  §  134 ;  Chicago  A  A.  R.  Co.  V.  Johnson,  116  111.  206. 
And  where,  as  here,  the  facts  are  shown  without  any  conflict  in  the  evi- 
dence, the  court  may  charge  the  jury  that,  in  the  erection  and  mainte- 
nance of  the  bridge,  the  railway  company  was  guilty  of  negligence. 
Board  of  Commissioners  v.  Legg,  110  Ind.  479,  and  cases  there  cited." 

Where  a  company  has  constructed  and  maintains  a  bridge  over  its 
track  with  knowledge  that  it  is  of  insufficient  height  and  dangerous  to 
its  employees,  it  is  liable  to  a  brakeman,  ignorant  of  tbe  danger,  who  is 
injured  while  passing  under  such  bridge  in  the  performance  of  his 
duties.  Baltimore,  etc.,  R.  Co.  v.  Rowan,  23  Am.  A  Eng.  R.  Cas.  390, 
104  Ind.  88,  3  N.  E.  627. 

It  is  negligence  on  the  part  of  a  railroad  company  to  have  a  bridge  so 
constructed  that  a  brakeman  cannot  with  safety  stand  erect  upon  cars 
going  over  it.  Louisville  A  N.  R.  Co.  V.  Cooley  (Ky .),  12  Am.  A  Eng. 
K.  Cas.,  N.  S.,  553. 

1.  Customs  of  Other  Roads. 

Where  a  brakeman  sues  for  injuries  received  by  coming  in  contact 
with  an  overhead  bridge,  evidence  that  there  are  bridges  on  all  the 
roads  in  the  country  too  low  for  brakemen  standing  on  ordinary  box 
cars  to  pass  under  with  safety,  is  incompetent.  Louisville,  N.  A.  A  C. 
R.  Co.  f.  Wright,  38  Am.  A  Eng.  R.  Cas.  41,  115  Ind.  378,  13  West.  798, 
16  N.  E.  145, 17  N.  E.  584. 

2.  Failure  to  Warn  Servant. 

Plaintiff  having  been  struck  and  injured  by  the  roof  of  a  bridge  while 
acting  as  brakeman  on  top  of  the  defendant's  train,  brought  his  action 
for  damages.  There  being  some  evidence  that  he  was  put  in  such  posi- 
tion by  his  employer,  the  railroad  company ;  that  the  bridge  was 
known  to  the  defendant  to  be  too  low  to  permit  a  person  to  stand  erect 
with  safety  on  top  of  a  passing  car  ;  and  that  plaintiff  was  uninformed 
and  unwarned  of  this  danger,  the  circuit  judge  did  not  err  in  refusing 
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to  direct  a  verdict  for  defendant.     Altee  v.  Sontb 
.  Car.  S50,  53  Am.  Rep.  699. 
S.  Collision*  with  Overhead  Brace*. 

In  an  action  bj  a  conductor  of  a  freight  train  for  injuries  received, 
it  wu  shown  that  while  engaged  in  the  performance  of  duty  on  the  top 
of  a  car,  and  while  the  train  was  passing  through  a  bridge,  he  collided 
with  overhead  braces  which  were  not  sufficiently  high  to  clear  a  man's 
head  when  standing  erect  on  the  top  of  an  ordinary  car :  held,  that 
the  company  was  liable,  as  it  had  knowledge,  and  the  conductor  not 
knowing,  nor  having  reasonable  opportunity  to  know,  of  the  defect 
St.  Lotus,  Ft.  8.  ft  W.  K.  Co.  v.  Irwin,  37  Kan.  701,  16  Fac.  146. 

In  an  action  for  the  killing  of  a  brakeman  by  being  struck  by  ■ 
brace  of  the  top  of  a  covered  bridge,  the  real  question  for  the  jury  will 
be  whether  the  bridge  as  constructed  was  safe,  and  not  dangerous.  If 
the  bridge  as  constructed  was  of  a  sufficient  height,  so  that  the  brake- 
man  on  the  top  of  the  car  might  cross  over  the  bridge  in  safety,  then  it 
will  make  no  difference  whether  the  bridge  was  higher  or  lower  than 
other  bridges.  Cleveland,  C„  C.  ft  St.  L.  R.  Co.  v.  Walter,  147  111-  60, 
35  N.  E.  529. 

In  Atchison,  etc.,  R.  Co.  V.  Love,  57  Kan.  36,  45  Pac  59,  it  wu 
shown  that  a  workman  on  a  running  freight  train  was  killed  by  strik- 
ing his  head  against  a  Howe  truss  bridge,  the  timber  over  the  top  of 
which  were  only  eighteen  feet  above  the  rails.  The  court  said :  "We 
are  not  prepared  to  say  that  the  defendant  waa  not  guilty  of  very  groat 
negligence  in  continuing  to  maintain  for  so  many  years  a  low  bridge, 
over  which  it  operated  trains  with  furniture  and  other  cars  so  high  that 
a  brakeman  could  not  stand  upon  them  and  pass  through  the  bridge  in 
safety.  Such  structures  have  been  strongly  condemned  by  this  court 
in  prior  esses,  and  if  railroad  companies  will  persist  in  maintaining 
them  to  the  imminent  peril  of  the  lives  of  their  employees,  who  are 
engaged  in  a  service  whose  necessary  hazards  are  so  great,  it  does  not 
seem  any  hardship  to  require  them  to  respond  in  damages  to  the  fami- 
lies of  those  who  are  killed  thereby." 
4.  Additional  Expense. 

In  the  construction  and  maintenance  of  a  bridge  across  a  public  road 
it  is  the  duty  of  a  railroad  company  to  erect  and  keep  the  structure  at 
such  an  elevation  that  trains  can  pass  under  it  with  safety  to  brakemea 
and  other  employees  while  in  the  discharge  of  their  ordinary  duties; 
and  although  it  may  be  placed  below  the  line  of  absolute  safety  when 
inequality  of  surf ace  or  other  natural  hindrance  would  render  a  greater 
elevation  impracticable,  or  greatly  incommode  the  public  in  the  use  of 
the  bridge,  or  unduly  increase  the  expense  to  the  railroad  company, 
yet,  an  additional  expense  of  a  few  hundred  dollars  Is  too  insignificant 
to  be  weighed  in  the  balance  against  the  peril  to  human  life.  Lonis- 
vllle  &  N.  R.  Co.  V.  Hall,  48  Am.  ft  Eng.  R.  Cas.  170, 91  Ala.  112,  8  So. 
371. 
G.  Foreign  Car  of  Unusual  Height. 

A  brakeman  was  kilted  by  striking  an  overhead  bridge  while  sitting 
on  the  top  of  an  unusually  high  car.  The  evidence  showed  that  the  car 
was  three  feet  higher  than  ordinary  box  cars,  which  left  a  space  of  oiilj 
four  feet  and  seven  inches  between  the  top  of  the  car  and  the  bridge, 
with  braces  extending  diagonally  to  the  sides  of  the  bridge,  which  came 
still  closer  to  the  sides  of  the  car,  and  that  the  brakeman  was  killed 
while  sitting  at  one  side  of  the  car :  held,  that  the  company  was  bound 
to  know  the  character  of  the  bridge,  that  the  brakeman  would  be 
required  to  be  on  top  of  the  train,  and  the  height  of  the  car;  and,  in  the 
absence  of  warning,  it  was  liable.  Cleveland,  C,  C.  ft  St.  L-  R-  Co.  >■ 
Walter,  45  111.  App.  642. 
6.  Now  Jersey  Doctrine. 

.  There  is  no  legal  obligation  on  the  part  of  a  company  to  build  its 
bridges  over  public  roads  with  an  elevation  so  great  that  one  of  its 
employees  standing  upright  on  the  top  of  a  car  will  not  be  endangered ; 
and  consequently,  if  an  employee  while  thus  standing  in  the  Course  of  his 
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business,  although  he  was  suddenly  called  there  by  his  work,  be  struck 
by  one  of  such  bridges  he  cannot  recover  for  bin  injuries.  Baylor  v.  Del- 
Aware,  L.  &  W.  K.  Co.,  40  N.  J.  h.  23,  17  Am.  Ky.  Sep.  344.  In  this  case 
the  court  said :  "  I  think  the  plaintiff  should  have  been  nonsuited.  He 
waa,  according  to  his  own  showing,  an  employee  of  the  defendant, 
Injured  by  one  of  the  dangers  of  the  business  in  which  he  voluntarily 
engaged.  There  was  no  evidence  to  show,  nor  was  there  pretense,  that 
it  was  customary  for  railroad  companies  to  build  the  bridges  spanning 
the  public  roads  with  an  elevation  sufficient  to  admit  of  a  man  to  pass 
under  who  is  standing  upright  on  the  top  of  a  car.  Such  ia  not  the 
practice  of  this  company,  nor  of  any  other,  so  far  aa  appears.  Such 
structures  would  often  be  inconvenient,  and  sometimes,  perhaps, 
impracticable.  It  is  therefore  quite  plain  that  the  defendant  did  not 
owe  any  duty  to  this  plaintiff  not  to  subject  him  to  the  danger  into 
which  he  fell.  This  being  so,  it  is  also  plain  that  the  plaintiff  is  charge- 
able, from  the  mere  fact  of  his  entering  upon  this  employment,  with  a 
knowledge  that  this  danger  exiated.  Of  what,  then,  can  he  complain, 
and  what  has  the  defendant  done  that  can  in  any  sense,  either  legal  or 
moral,  be  called  wrongful  ?  It  waa  said  that  the  defendant  was  bound 
to  apprise  the  plaintiff,  when  he  entered  into  this  employment,  that  the 
bridges  along  the  line  of  this  road  were  dangerous  under  certain  condi- 
tions. It  seems  to  me  that  it  might  as  well  be  insisted  on  that  the 
plaintiff  ought  to  hare  been  notified  that  the  usual  rate  of  speed  with 
which  the  cars  ran  on  the  road  was  a  hazard  ;  for  the  bridges  were  aa 
usual  and  obvious  a  source  of  risk  as  was  the  celerity  of  the  trains. 
Besides,  it  appeared  in  the  case  that  the  plaintiff  had  passed  this  bridge 
in  daylight  on  previons  occasions. 

"Nor  does  there  seem  any  weight  in  the  suggestion  that  the  plaintiff 
was  called  upon  suddenly  to  take  part  in  the  operation  of  switching  off 
these  cars  at  the  time  in  question.  There  was  nothing  unusnal  in  this 
act ;  it  was  part  of  the  ordinary  duty  of  the  brakeman  to  perform  it. 
As  to  the  pretext  that  the  call  upon  the  plaintiff  to  perform  this  service 
was  sudden,  and  that  he  was  thrown  off  his  guard,  it  is  certainly  a  con- 
clusive answer  to  say  that  it  was  a  part  of  his  bargain  when  he  under- 
took this  business,  that  he  subjected  himself  to  the  risk  of  such 
emergencies.  He  did  not  stipulate  that  there  should  be  no  exigencies 
or  unexpected  demands  upon  him  for  services,  and  in  the  ordinary 
course  of  things  he  was  liable  to  be  placed  in  these  situations  that  were 
full  of  danger  to  a  heedless  person." 
7.  Height  Prescribed  by  City. 

In  an  action  for  the  death  of  a  brakeman,  which  resulted  from  a  low 
bridge  under  which  the  freight  car  upon  the  top  of  which  he  was  stand- 
ing waa  passing,  it  appeared  that  deceased's  employer,  the  defendant 
railroad  company,  built  such  bridge  at  the  height  prescribed  by  the 
city  authorities  ;  that  whiplashes,  or  telltales,  were  suspended  over  the 
track  at  proper  points ;  and  that  the  company  gave  its  employees, 
including  deceased,  verbal  notice  that  they  could  not  ride  under  such 
bridge  standing  fully  upright  on  all  freight  cars  which  might  be  in  its 
trains :  held,  that  there  was  no  evidence  that  defendant  was  guilty  of 
negligence.  Myers  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (C.  C.  A.),  14 
Am.  A  Eng.  K.  Cas.,  N.  S.,  749. 

But  in  this  case  Caldwell,  Ct.  J.,  dissenting,  said:  "The  employer 
cannot  relieve  himself  from  this  absolute  duty  (to  construct  overhead 
bridges  so  as  not  to  endanger  trainmen)  and  from  all  responsibility  for 
failing  to  discharge  it,  by  simply  advising  his  employees  that  he  does 
not  intend  to  perform  it.  Notice  that  he  does  not  Intend  to  perform  his 
duty  in  this  regard  is  not  equivalent  to  its  performance,  and  does  not 
relieve  him  from  the  duty  or  from  liability  for  injuries  resulting  from 
his  failure  to  perform  it.  The  employee  takes  all  the  risk  incident  to 
the  business,  whatever  it  may  be,  when  that  business  is  conducted  in  a 
reasonably  prudent  and  careful  manner,  and  with  a  due  regard  for  the 
safety  of  employees.  Dangers  which  needlessly  imperil  human  life, 
and  which  can  be  removed  at  little  cost,  are  not  dangers  necessarily 
Incident  to  the  operation  of  a  railroad,  but  arc  dangers  which  it  is  the 
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dntj  of  the  railroad  to  remove.  The  necessities  of  laboring  men  are 
often  very  great.  The  necessity  of  providing'  food  for  themselves  and 
families  may  drive  them  to  accept  employment  at  the  peril  of  their 
Uvea.  But  an  employer  doe*  not  obtain  a  license  to  kill  hi»  employed 
with  impunity  by  proclaming  bis  purpose  to  subject  them  to  unneces- 
sary and  needless  perils, — to  perils  that  a  reasonably  prudent  nun, 
having  a  due  regard  for  human  life,  would  remove." 

Ml.  DUTY   TO   ERECT  "TELLTALES"  OR  WHIPPING 
STRAPS. 

A.  COMMON  LAW. 

It  bas  been  held  tbat,  in  the  absence  of  any  statutory  provision  on 
the  subject,  in  the  use  of  appliances  or  instrumentalities  such  as  "whip- 
ping' straps,"  or  rope*  pendant  from  above,  as  cautionary  signals  to 
trainmen  when  the  train  is  approaching  a  low  bridge  or  a  tunnel,  the 
duty  and  liability  of  a  railroad  company  are  determined  by  utility 
and  the  usage  and  custom  of  well-regulated  roads ;  and  their  use  by 
many,  or  even  a  majority  of  roads,  does  not,  per  se,  impute  negligent* 
on  account  of  the  failure  to  use  them,  since  allowance  must  be  made 
for  a  difference  of  judgment  as  to  such  matters.  Louisville  &  N.  R.  Co. 
v.  Halt,  48  Am.  &  Eng.  R.  Cas.  170,  91  Ala.  113,  8  So.  371,  24  Am.  SL 
Rep.  863. 

In  Chicago  M.  A  St.  P.  K.  Co.  v.  Carpenter,  56  Fed.  451,  it  was  held 
tbat  railway  companies  are  under  an  obligation  to  all  persons  wbo  have 
a  right  to  be  on  top  of  their  trains  in  the  discharge  of  any  duty,  to  so 
construct  overhead  bridges,  or  other  overhanging  structures,  that  they 
will  hot  expose  such  person  to  any  risk  or  peril  tbat  can  easily,  ana 
without  any  great  outlay,  be  avoided  ;  -and  if  any  such  structure  is  for 
any  reason  maintained.  It  is  the  company's  duty,  in  the  exercise  of  or- 
dinary care,  to  give  warning,  either  verbally  or  by  suspended  "whip- 
lashes," But  in  this  case  the  person  injured  was  a  stockman  in  charge 
of  cattle. 
I.  Absence  of  Telltales—  Negligencs—  Question  for  Jury. 

In  an  action  under  Mass.  St.  of  1887,  ch.  270,  for  causing  the  death  of 
a  brakeman,  who  was  apparently  killed  by  his  head  coming  in  contact 
with  a  bridge  while  riding  on  the  top  of  a  tall  refrigerator  car  attached 
to  a  freight  train,  the  declaration  alleged  negligence  in  running  the 
car  under  the  bridge,  and  also  in  improperly  guarding  the  approach  to 
the  bridge.  At  the  trial  there  was  evidence  that  the  speed  of  the  train 
was  about  twenty  mile*  an  hour,  which  was  unusual ;  and  that  the  tell- 
tale guarding  the  approach  to  the  bridge  was  out  of  order.  The  jury 
was  instructed  that,  in  order  to  find  for  the  plaintiff,  they  must  be  sat- 
isfied that  the  defendant  waa  negligent  in  not  having  the  telltales,  and 
that  their  absence  was  the  cause  of  the  accident  i  held,  that  the  defend- 
ant had  no  ground  of  exception.  Mahcr  v.  Boston  &  A.  8.  Co.,  158 
Mass.  36,  32  N.  £.  950. 

B.  STATUTORY  REQUIREMENTS. 

Where  the  erection  and  maintenance  of  such  warnings  is  required 
by  statute,  a  failure  to  comply  with  such  requirements  is  negligence, 
and,  if  the  cause  of  injury  to  a  trainman  who  had  not  assumed  tberisk, 
and  was  not  guilty  of  contributory  negligence,  will  render  the  railroad 
liable.  Warden  v.  Old  Colony  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  612.  137 
Mass.  204  ;  Wallace  v.  Central  Vermont  R.  Co.,  138 N.  Y.  302,  33  N.'  E. 
1069  ;  Hardy  v.  Boston,  etc.,  R.  Co.,  68  N.  H.  523,  41  AH.  179 ;  Dariinft 
V.  New  York,  P.  &  B.  R.  Co.,  17  H.  I.  708,  24  Atl.  462. 

New  York  Act  of  1884,  ch.  439,  sec.  2,  makes  It  the  duty  of  railroad 
companies  to  erect  and  maintain  suitable  warning  signals  at  low  over- 
bead  bridges,  where  the  safety  of  employees  may  make  the  same  neces- 
sary :  held,  that  it  is  the  duty  of  a  company  not  only  to  erect  but  to 
maintain  such  warnings  ;  and  where  a  warning,  commonly  called  "tell- 
tales," had  been  erected,  its  absence  afterwards  is  proof  of  negligence, 
where  a  brakeman  is  injured  while  on  top  of  the  train.  Wallace  v.  Cen- 
tral Vt.  R.  Co.,  52  N.  Y.  S.  R,  351. 138  N.  Y.  302,  33  N.  E.  1069. 
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1.  Proper  Distance  from  Bridge. 

As  bearing-  upon  the  question  of  whether  the  telltales  were  erected  at 
the  proper  place  or  not,  it  is  competent  to  prove  by  witnesses  the  usnal 
and  ordinary  distance  to  erect  them  from  a  bridge.  Wallace  c.  Central 
Vt.  R.  Co.,52N.  Y.  S.  R.351,  138  N.  Y.302,  33N.E.  1069. 

2.  Injuries  from  Contact  with  Telltales. 

A  brakeman  was  injured  by  a  blow  from  a  railroad  telltale,  which 
was  sufficiently  raised  above  ordinary  freight  cars,  but  not  sufficiently 
raised  above  some  of  the  cars  used  by  the  railroad  company  :  held,  that 
maintaining-  a  telltale  of  insufficient  height  or  undue  rigidity  waa  a 
breach  of  the  company's  duty  to  provide  safe  appliances  for  its  em- 
ployees ;  that  the  risk  of  injury  from  such  a  telltale  was  not  one  of  the 
ordinary  risks  of  his  employment  assumed  by  the  brakeman  ;  and  no 
evidence  showing  that  the  brakeman  knew  the  condition  of  the  telltale 
in  question,  that  the  defendant  company  was  liable  for  the  injury.  Dar- 
ling v.  New  York,  P.  &  B.  K.  Co.,  17  R.  I.  706,  24  Atl.  462. 

A  railroad  corporation  is  liable  to  one  of  its  employees  for  an  Injury 
occasioned  to  him  by  being  struck  by  a  bridge  guard,  If  the  guard  is 
oat  of  its  proper  position  and  this  is  caused  by  the  wearing  out  of  a 
rope  attached  to  the  guard,  and  the  corporation  has  not  made  suitable 
provision  to  have  notice  of ,  and  to  remedy,  defects  liable  to  be  occasioned 
by  its  use.  Warden  v.  Old  Colony  R.  Co.,  21  Am.  A  Eng.  R.  Cas.  612, 
137  Mass.  204. 

IV.  ASSUMPTION  OF  RISK. 
A.  OVERHEAD  AND  COVERED  BRIDGES. 
I.  General   Rule. 

If  an  employee  remains  in  the  employment  of  the  railway  company 
after  he  knows,  or  ought  to  have  known,  that  an  overhead  bridge  on  its 
line  U  in  a  dangerous  position,  he  will  be  held  to  have  assumed  the 
risk  of  being  injured  by  the  bridge,  and  will  be  charged  with  knowledge 
of  the  danger  if  he  has  been  accustomed  to  pass  under  It  so  frequently 
that  ordinary  observation  ought  to  have  acquainted  him  with  the  man- 
ner of  its  construction. 

United  States.— VLyer*  v.  Chicago,  St.  P.  M.  A  O.  Ry.  Co.  (C  C.  A.), 
14  Am.  A  Eng.  R.  Cas.,  N.  S.,  749 ;  Goff's  Adm'r  v.  N.  A  W.  R.  Co.,  36 
Fed.  299. 

Iowa.— Wells  v.  Burlington,  C.  R.4N.K.  Co.,  56  Iowa  520,  2  Am.  A 
Bog.  R.  Cas.  243. 

Maryland.-  Baltimore  A  O.  R.  Co.  v.  Strieker,  51  Md.  47,  34  Am. 
Rep.  291. 

Missouri—  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302;  Rains  V.  St.  Louis, 
etc  R.  Co.,  5  Am.  A  Eng.  R.  Cas.  610,  71  Mo.  164,  36  Am.  Rep.  459. 

New  Tor*.— Fitzgerald  v.  New  York,  C.  A  H.  R.  R.  Co.,  59  Hun  225, 
36 N.  Y.  S.  R.  155. 12  N.  Y.  Snpp.  932  ;  Owen  v.  New  York  Cent.  R.  Co., 
J  Lans.  (N.  Y.)  108;  Ryan  v.  Long  Island  R.  Co.,  51  Hun  (N.  Y.)  607, 
22  N.  Y.  S.  R.  655,  4  N.  Y.  Supp.  381. 

Pennsylvania.—  Pittsburg  ft  C.  R.  Co.  v.  Sentmeyer,  92  Pa.  St.  276,  5 
Am.  A  Eng.  R.  Cas.  508. 

South  Carolina.— Hooper  v.  Columbia  A  G.  R.  Co.,  21  S.  Car.  541,  28 
Am.  A  Eng.  R.  Cas.  433. 

Vermont.— Carbine's  Adm'r  v.  Bennington  A  R.  R.  Co.,  61  Vt.  348, 
38  Am.  A  Bag.  R.  Cas.  45. 

Virginia.— Clark's  Adm'r  v.  Richmond  St  D.  R.  Co.,  78  Va.  709,  18 
Am.  A  Eng.  R.  Cas.  78. 

West  Virginia.— Williamson  v.  N.  N.  A  M.  V.  R.  Co.,  34  W.  Va.657, 
48  Am.  A  Eng.  R.  Cas.  276. 

Where  a  brakeman  eaters  service,  the  risk  of  striking  an  overhead 
bridge,  which  cannot  be  passed  while  standing  on  certain  cars  without 
stooping,  is  assumed  by  him,  and  he  cannot  recover  for  injuries 
received  by  striking  the  bridge,  if  he  had  knowledge  of  its  condition. 
Baltimore  A  O.  R.  Co.  v.  Strieker,  51  Md.  47. 

A  railroad  employee  by  remaining  in  employment  where  he  is 
exposed  to  danger  will  be  presumed  to  assent  to  the  risks  and  hazards  to 
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which  be  U  thereby  exposed.  Thu»,  where  a  brakenian  six  feet  tall  bid 
for  four  years  continued  to  brake  npon  a  portion  of  a  railroad  when 
bridge*  croaaed  the  track  but  five  feet  above  tbe  earn,  so  that  when 
riding  on  top  of  car*  it  waa  necessary  for  him  to  stoop  to  paaa  under 
them,  it  was  held,  that  he  would  be  deemed  to  have  taken  the  risk  of 
injury  therefor.  Wella  v.  Burlington,  C.  R.  &  N.  R.  R.  Co.  (Iowa),  2 
Am.  A  Eng.  R.  Cu.  243. 

A  brakeman  waa  killed  in  tbe  daytime,  by  striking  his  bead  againit  i 
low  bridge  with  which  he  waa  familiar.  When  leaving  the  station, 
about  ten  minutes  before  reaching  the  bridge,  he  waa  warned  by  the 
fireman  to  lookout  for  it.  Defendant  demurred  to  the  evidence  I  held, 
that  as  decedent  waa  fully  aware  of  the  character  of  the  bridge,  and  hid 
ample  opportunity  to  become  familiar  with  it,  by  continuing  in  the 
employment  he  assumed  the  risk  of  being  injured  by  said  bridge,  u 
incident  to  the  employment.  Williamson  v.  Newport  News  ft  M.  T. 
R.  Co.,  48  Am.  ft  Eng.  R.  Cas.  276,  34  W.  Va.  657,  12  8.  E.  824. 

In  an  action  for  damages  for  negligently  causing  the  death  of  plain- 
tiff's intestate,  it  appeared  that  the  deceased,  a  brakeman  of  many 
years'  experience,  bad  been,  at  the  time  of  his  death,  seven  months  in 
the  employ  of  the  defendant.  Whilst  riding  upon  a  coal  car  which  wis 
higher  than  common  cars,  he  was  hit  by  the  arch  of  the  bridge  and  was 
killed.  Tbe  evidence  showed  that  the  deceased  had  frequently  ridden 
on  coal  cars,  that  he  passed  through  the  bridge  daily,  and  that  he  mint 
have  known  of  its  height  and  condition  :  held,  that  the  deceased  bad 
assumed  the  risk  of  his  employment  in  respect  to  the  bridge  and  that  do 
recovery  could  be  had.  Carbine  v.  Bennington  ft  R.  R.  Co.,  38  Am.  4 
Eng.  R.  Cas.  45,  61  Vt.  348,  17  Atl.  491. 

A  brakeman  on  a  freight  train,  while  in  tbe  discharge  of  his  duties  oa 
the  top  of  a  car,  at  night,  was  struck  by  an  overhead  bridge  and  killed. 
This  bridge,  like  most  of  the  overhead  structures  on  the  same  road,  did 
not  admit  of  a  man's  standing  erect  nponthetopof  a  car  while  passing 
nnder  it.  Previous  to  his  employment  as  brakeman,  he  had  bees  em- 
ployed in  the  railroad  company's  yard  in  shifting  cars,  making  up  trains, 
etc  At  the  time  of  his  employment  as  brakeman  he  waa  warned  by  tbe 
company's  agent  to  look  out  for  the  overhead  bridges,  and  his  fellow 
brakemen  were  instructed  to  show  him  the  bridges,  and  warn  him  of  the 
danger  of  them.  He  had  passed  nnder  this  same  bridge  three  times  in 
daylight.  On  the  night  of  which  he  was  killed,  on  leaving  the  station 
next  before  the  bridge,  he  waa  warned  to  "look  oat  for  the  bridge,"  and 
upon  approaching  the  bridge  his  fellow  brakeman,  observing  that  he 
was  standing,  shouted  to  him  to  stoop,  bat  he  did  not  do  so.  In  an 
action  for  damages  brought  by  his  administrator,  the  defendant 
demurred  to  the  evidence :  held,  the  risk  being  one  incident  to  the 
employment,  and  arising  from  causes  open  and  obvious,  the  dangeroni 
character  of  which  deceased  had  the  opportunity  to  ascertain,  must  be 
held  to  have  been  in  contemplation  at  the  time  of  the  contract,  and  to 
have  been  assumed  by  him.  Clark  ».  Richmond,  etc,  R.  Co.  (Va.),  IS 
Am.  ft  Eng.  R.  Cas.  78. 

In  an  action  for  the  death  of  a  brakeman,  which  resulted  from  a  low 
bridge  under  which  the  freight  car  upon  the  top  of  which  he  was  stand- 
ing was  passing,  It  appeared  that  deceased's  employer,  the  defendant 
railroad  company,  built  such  bridge  at  tbe  height  prescribed  by  the  city 
authorities ;  that  whiplashes,  or  telltales,  were  suspended  over  the  track 
at  proper  points;  and  that  the  company  gave  its  employees,  including 
deceased,  verbal  notice  that  they  could  not  ride  under  such  bridge  stand- 
ing fully  npright  on  all  freight  cars  which  might  be  in  its  trains. 
Deceased  having  had  actual  knowledge  of  the  height  of  the  bridge, 
having  ridden  under  it  daily  for  fifty  days  before  the  accident,  had 
assumed  whatever  risk  the  height  of  the  bridge  might  impose  upon  him 
while  in  the  discharge  of  his  duties.  Myers  v.  Chicago,  St.  P.,  M.  4  0. 
Ry.  Co.  (C.  C.  A.),  14  Am.  ft  Eng.  R.  Cas.,  N.  S.,  749. 
2.  One  Bridge  Guard  for  Four  Bridges. 

Four  low  overhead  bridges  were  maintained  over  a  track  in  close 
proximity   to  each   other.     The  company  maintained  a  warning  sign. 
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before  passing'  the  first  bridge  in  going  in  each  direction,  but  no  signs 
between  any  of  the  bridges.  An  employee  who  had  been  running  on 
the  road  for  three  months,  and  knew  that  the  signs  were  a  warning  for 
all  of  the  bridges  was  injured  in  passing  the  second  bridge :  held,  that 
having  knowledge  of  how  the  signs  were  maintained  and  of  the  exist- 
ence of  all  of  the  bridges,  he  must  be  regarded  as  having  assumed  the 
risk.  Ryan  v.  Long  Island  R.  Co.,  51  Hun  607,  22  N.  Y.  S.  R.  655,  4  N, 
T.  Supp.  381. 
3.  Absence  of  Signals, 

The  fact  that  a  company  has  violated  the  N.  Y.  Act  of  1884,  ch. 
439,  requiring  railroad  companies  to  maintain  warning  signals  at  over- 
bead  bridges  which,  are  dangerous  to  employees,  will  not  render  the  com- 
pany liable  to  a  brakeman  who  is  injured  by  a  bridge  which  he  knows 
is  low  enough  to  be  dangerous,  and  where  no  warning  signals  are  main- 
tained. Fitzgerald  v.  New  York,  C.  &  H.  R.  R.  Co.,  59  Hun  225,  36  N. 
Y.  S.  R.  755, 12  N.  Y.  Supp.  932. 
B.  RISK  NOT  ASSUMED. 

In  the  case  of  Railroad  Co.  v.  Sampson's  Adm'r,  97  Ky.  70,  30  S.  W. 
13,  the  court  said  :  "  The  employee  assumes  the  ordinary  risks  pertain- 
ing to  an  employment  that  is  often  and  necessarily  attended  with  much 
danger,  but  this  does  not  exempt  the  railroad  company  from  liability 
when  reasonable  precaution  on  its  part  would  save  its  employees  from 
harm,  and  in  a  case  like  this,  where  the  exercise  of  the  slightest  care 
wonld  have  prevented  the  accident.  There  can  be  and  has  been  no 
reason  assigned  in  this  case  why  a  corporation  with  the  means  to  con- 
struct a  railway  would,  in  the  construction  of  small  or  large  bridges, 
leave  them  in  such  a  condition  as  involves  its  employees,  brakemen,  in 
imminent  peril  when  passing  through  them  when,  with  a  small  expend- 
iture, such  structures  in  this  regard  could  be  made  perfectly  safe.  We 
are  aware  of  many  reported  cases,  some  of  which  have  been  referred  to 
by  counsel,  where  the  absence  of  ordinary  care  and  the  means  of  know- 
ing the  condition  of  the  bridge  by  the  employee  have  been  held  u 
relieving  the  railway  company  from  responsibility  in  such  cases.  This 
court,  however,  has  not  followed  or  approved  those  decisions  in  reference 
to  such  structures,  but,  on  the  contrary,  in  the  case  of  Derby's  Adm'r  v. 
Railroad  Co.  (Ky.),  4  S.  W.  303,  plainly  intimated  that,  if  the  intestate 
in  that  case  had  been  required  to  be  on  top  of  the  cur  as  It  passed  through 
the  structure  in  discharge  of  bis  duty,  and  was  killed  by  reason  of  its 
being  too  low  for  the  cars  to  pass  under,  the  brakeman  standing*  erect 
upon  tbem,  a  recovery  would  have  followed." 

A  brakeman  who,  on  a  dark  night,  is  knocked  off  the  top  of  a  car 
while  in  the  discharge  of  his  duty,  by  a  low  overhead  bridge  of  which 
he  had  neither  knowledge  nor  notice  of  its  dangerous  character,  is 
entitled  to  recover  against  the  company  for  injuries  received,  such  injury 
not  being  one  of  the  risks  assumed  by  him  when  he  entered  into  its 
employment.  Louisville,  N.  A.  A  C.  R.  Co.  v.  Wright,  38  Am.  &  Eng. 
R.  Cas.  41, 115  Ind.  378, 16  N.  E.  145. 

In  Pennsylvania  Co.  v.  Sears,  136  Ind.  460,  34  N.  E.  15,  it  is  said  in 
the  opinion  :  "We  do  not  think  the  dangerof  an  overhead  bridge  main- 
tained by  a  railroad  company  so  low  that  it  may  come  in  contact  with 
the  heads  of  its  brakeman  while  engaged  in  their  duties  on  the  top  of 
its  cars  as  they  pass  under  such  bridge  is  one  of  the  dangers  incident  to 
such  service.  There  are  a  thousand  and  one  dangers  incident  to  the 
service  of  all  railroad  operative  employees  that  ordinary  prudence  can- 
not be  expected  to  guard  against,  and  for  which  the  master  is  not  liable, 
and  the  risk  of  which  is  assumed  by  the  employee;  but  the  mainte- 
nance of  an  overhead  bridge  so  low  as  to  fracture  the  skulls  and  endan- 
ger the  lives  of  brakemen  is  not  one  of   them." 

And  where  a  brakeman  is  killed  in  consequence  of  company's 
negligence  in  maintaining  a  bridge  so  constructed  that  a  brakeman 
cannot  with  safety  stand  erect  upon  cars  going  over  it,  the  company 
cannot  relieve  itself  from  liability  by  simply  showing  that  deceased 
knew  that  the  bridge  was  so  constructed.  Louisville  &  N.  R.  Co.  v. 
Cooley's  Adm'r  (Ky.),  12  Am.  A  Eng-  R.  Cas.,  N.  S.,  553. 
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The  mere  fact  that  a  brake  man  knew  that  there  were  bridge*  over  tbc 
tracks  so  low  aa  not  to  permit  him  to  stand  upright  on  the  top  of  a  car 
will  not,  necessarily,  and  on  all  occasions,  and  under  all  circumstances, 
preclude  recovery  for  injuries  sustained  by  him  because  of  such  con- 
struction. Gasman  v.  Caffery  Cent.  Refinery  A  Railroad  Co..  Limited, 
8  Am.  4Kng.  R.  Caa.,  N.  S.,  463,  49 La.  Ann.  1264,  22  So.  742. 
I.  Defective  Bridge  Guards. 

Although  the  evidence  was  auch  aa  to  justify  the  conclusion  that 
deceased  had  assumed  all  the  other  risks  incident  to  the  performance 
of  his  duties  on  s  train  about  to  pass  under  a  low  bridge,  he  did  not 
assume  the  risk 'of  being  injured  through  the  negligence  of  the  com- 
pany in  constructing  a  bridge  guard  (which  was  extended  over  the 
track  at  a  distance  of  one  hundred  and  twenty-five  feet  from  such 
bridge)  about  six  inches  higher  above  the  tracks  than  the  under  sur- 
face of  the  bridge  timbers,  it  appearing-  that  though  he  was  chargeable 
with  notice  of  the  location  of  the  bridge  guard,  he  waa  not  chargeable 
with  notice  of  auch  difference  in  elevation  ;  and  there  having  been 
evidence  tending  to  show  that  the  accident  might  not  have  happened 
had  the  guard  been  properly  constructed,  it  waa  not  error  to  refuse  to 
take  the  case  from  the  jury.  Hardy  v.  Boston  A  M.  R.  R.  (N.  H.],  12 
Am.  4  Eng.  R.  Cas.,  N.  8.,  565,  6B  N.  H.  523,  41  Atl.  179. 
C.  MISCELLANEOUS. 

1.  Injury  to  Baggage  Master— Unsafe  Bridge. 

One  in  the  service  of  a  railroad  company,  In  the  capacity  of  baggage 
master,  assumes  the  increased  risk  resulting  from  an  insufficient  bridge 
over  the  line  of  road  over  which  he  runs,  and  waives  any  claim  upon 
the  employer  for  damages.  If  he  has  notice  of  its  dangerous  character 
and  thereafter  voluntarily  continues  in  the  service.  Louisville,  N.  A. 
A  C.  R.  Co.  v.  Sandford,  117  Ind.  265, 19  N.  E.  770. 

2.  Injury  to  Engineer  Because  of  Burned  Bridge,  Knowledge  of  Ab- 

sence of  Watchman. 
An  engineer  ran  his  engine  onto  a  burned  bridge  and  was  killed.  It 
appeared  that  the  bridge  had  been  fired  by  an  engine  that  had  pre- 
viously passed,  and  the  company  was  charged  with  negligence  in  not 
keeping  a  watchman  or  track  walker  at  the  bridge;  but  it  appeared 
that  the  engineer  knew  that  no  person  was  stationed  at  the  bridge: 
held,  that  such  failure  was  not  a  ground  for  recovery,  as  he  must  be 
deemed  as  having  assumed  the  risk.  Texas  A  P.  R.  Co.  v.  Minuick,  57 
Fed.  362. 

3.  Collapse  of  Bridge  Caused  by  Flood. 

Plaintiff's  intestate  was  employed  as  the  engineer  and  conductor  of  a 
construction  train,  and  was  killed,  in  attempting  to  cross  a  river,  by 
the  falling  of  a  bridge  during  a  great  flood.  The  evidence  showed  that 
he  directed  and  controlled  the  movement*  of  the  train,  and  was  under 
no  orders  from  any  superiors  to  cross  the  river  at  that  time  and  his 
only  motive  in  crossing  seemed  to  be  at  his  place  of  work  the  ueit 
morning.  He  had'  examined  the  bridge  during  the  day  and  knew,  or 
should  have  known,  that  the  waters  were  rapidly  rising,  and  knew  of 
the  imminent  danger  of  the  trestles  approaching  the  bridge  being- 
washed  away  :  Held,  that  there  could  be  no  recovery  for  his  death. 
Columbus  A  W.  R.  Co.  v.  Bridges,  38  Am.  A  Eng.  R.  Cas.  136,  86  Ala. 
448,  5  So.  364. 

V.  CONTRIBUTORY  NEGLIGENCE. 
A.  GENERAL  RULE. 

The  negligence  of  a  railroad  company  with  respect  to  a  bridge  will 
not  entitle  a  trainman  to  recover  for  injuries  caused  by  collision  with 
it,  if  he  waa  guilty  of  contributory  negligence. 

Alabama.— Columbus  A  W.  R.  Co.  V.  Bridges,  38  Am.  A  Eng.  R- 
Cas.  136,  86  Ala.  448, 5  So.  864 ;  Louisville,  etc.,  R.  Co.  V.  Hall,  87  Ala 
70S,  6  So.  277,  13  Am.  St.  Rep.  84 ;  Louisville,  etc.,  R.  Co.  v.  Banks,  104 
Ala.  508,  16  So.  547. 

Georgia.— Stirk  v.  Central  R.  A  B.  Co.,  79  Ga.  495, 5  S.  E.  105. 
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Kentucky.— Southern  R.  Co.  V.  Duvall,  20  Ky.  Law  Rep.  1915,  SO  S. 
W.S35. 

Massachusetts.— Rilej  v.  Connecticut  River  Co.,  135  Mass.  292, 15  Am. 
A  Eng.  R.  Cas.  181. 

Missouri—  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302;  Rains  v.  St.  Louis, 
etc.,  R.  Co.,  71  Mo.  164,  36  Am.  Rep.  459. 

New  York,— Owen  ».  New  York  C.  R.  Co.,  1  Lans.  (N.  Y.)  108. 

Pennsylvania.— Brosaman  v.  Lehigh  Valley  R.  Co.,  113  Pa.  St.  490,  6 
AH.  226  ;  Pittsburg,  etc.,  R.  Co.  v.  Sentmeyer,  92  Pa.  St.  276,  37  Am. 
Rep.  684  ;  Stoneback  v.  Thomas  Iron  Co.  (Pa.],  2  Cent.  604. 

Texas.— Sao  Antonio  A  A.  R.  Co-  P.  Wallace,  76  Tex.  636,  44  Am.  A 
Eng.  R.  Cas.  564.     . 

Virginia.— Clark's  Adm'r  v.  Richmond  A  D.  R.  Co.,  78  Va.  709,  18 
Am.  A  Eng.  R.  Cas.  78  ;  Norfolk  A  W.  R.  Co.  V.  Marpole,  97  Va.  594, 
34  S.  E.  462, 16  Am.  A  Eng.  R.  Cas.,  N.  S.,  291. 

West  Virginia.— Williamson  v.  Newport  News,  etc,  Co.,  34  W.  Va. 
657,  12  S.  E.  824,  26  Am.  St.  Rep.  927. 
I.  Overhead  Bridges. 

A  brakeman  cannot  recover  for  injuries  sustained  by  coming  in  colli- 
sion with  an  overhead  bridge  while  necessarily  on  the  roof  of  a  freight 
car,  if  he  knew  the  bridge  was  a  low  one,  where  he  might  have  avoided 
it  by  stooping.    Owen  v.  New  York  C.  R.  Co.,  1  Laos.  (N.  Y.)  108. 

If  plaintiff,  a  brakeman,  was  reasonably  notified  of  the  low  bridge 
overhead  by  which  he  was  injured,  "this  put  him  on  the  lookout,  and 
on  inquiry  and  observation  ";  arid  if  thereby  be  might  have  ascertained 
the  location  of  the  bridge,  but  failed  to  use  due  diligence  to  do  so,  his 
want  of  knowledge  was  his  own  fault,  and  his  ignorance  was  contribu- 
tory negligence.  In  such  case  knowledge  and  notice  are  not  syn- 
onymous. Louisville  &  N.  R.  Co.  v.  Hall,  48  Am.  &  Eng.  R.  Cas,  170, 
91  Ala.  112, 8  So.  371. 

Deceased  employed  as  brakeman  on  freight  train,  while  doing  duty 
on  top  of  car  by  moonlight,  was  killed  by  a  colliding  highway  bridge, 
not  high  enough  for  a  man,  erect  on  the  car  top,  to  pass  under.  When 
employed  he  was  warned  by  the  company's  agent  to  look  out  for  highway 
bridges,  and  his  co-brakeman  told  to  show  him  the  dangerous  ones. 
Under  this  bridge  in  daylight  he  had  thrice  passed.  That  night,  leav- 
ing the  station  next  the  bridge,  he  was  warned  to  look  out  for  the  bridge. 
On  nearing  the  bridge  co-brakeman,  seeing  him  erect  on  the  car  top, 
shouted  to  him  to  stoop,  but  he  did  not  stoop.  In  action  by  deceased's 
administrator,  the  defendant  company  demurred  to  the  evidence. 
Though  defendant  may  have  been  culpable  for  lowneaa  of  bridge,  yet 
his  carelessness,  was  the  proximate  cause  of  the  accident,  and  defend- 
ant was  not  liable.  Clark's  Adm'r  v.  R.  A  D.  R.  R.  Co.,  78  Va.  709, 
18  Am.  A  Eng.  R.  Cas.  78. 

Although  it  is  negligence  for  a  railroad  company  to  operate  its  road 
with  an  overhead  bridge  too  low  for  its  employees,  whose  duties  are 
upon  the  top  of  the  cars,  to  pass,  when  standing  on  the  cars  in  the  dis- 
charge of  their  duties,  yet  if  an  employee  is  chargeable  with  notice  of 
the  dangerous  condition  of  the  bridge,  and  fails  to  use  ordinary  care  to 
protect  himself,  in  consequence  of  which  he  is  injured,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover  for  the  injury.  Norfolk  A 
W.  R.  Co.  v.  Marpole,  97  Va.  594,  34  S.  E.  462, 16  Am.  A  Eng.  R.  Cas., 
N.  S.,  291. 

A  brakeman,  when  he  knew  that  the  train  was  about  to  pass  under  an 
overhead  bridge  (with  which  he  was  familiar),  just  high  enough  to 
admit  of  the  passage  of  a  person  standing  upright  upon  the  ordinary 
freight  cars  of  the  company,  went  upon  a  foreign  car,  without  necessity, 
and  with  knowledge  that  it  was  from  eighteen  to  twenty-six  inches 
higher  than  any  other  car  in  the  train,  and,  while  standing  upon  it, 
was  struck  by  the  bridge  and  killed  :  held,  that  he  was  guilty  of  con- 
tributory negligence  as  matter  of  law.  Southern  R.  Co.  v.  Duvall,  20 
Ky.  Law  Rep.  1915,  50  S.  W.  535. 

In  an  action  by  a  brakeman  for  damages  through  being  struck  by  an 
overhead  bridge,  the  plaintiff's  testimony  showed  that  he  knew  of  the 
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bridge  and  its  location  ;  that  for  six  or  seven  months  while  employed 
upon  the  road  as  a  fireman  be  passed  under  It  daily ;  that  he  also  passed 
under  it  daily  daring  a  period  of  three  weeks  while  employed  as  a  brake- 
man  ;  that  the  bridge  was  in  sight  when  he  turned  his  back  on  it  to  go 
to  the  rear  of  the  train,  and  that  while  he  was  thus  proceeding  he  wu 
struck  and  injured ;  held,  that  as  his  evidence  showed  that  he  mut 
have  known,  had  he  exercised  ordinary  care  and  observation,  that  the 
bridge  was  not  of  sufficient  height  to  permit  a  person  to  pass  tinder  it 
while  standing  on  top  of  a  box  car,  he  was  guilty  of  contributory  negli- 

Knce,  and  that  a  nonsuit  ought   to  hare   been    granted.     Williams  ». 
laware,  L.  A  W.  R.  Co.,  116  N.  Y.  628,  41  Am.  A  Eng.  R.  Cas.  254, 22 
N.  B.  1117. 

Abrakeman  on  a  freight  train  knew  that  certain  overhead  bridges 
were  too  low  to  allow  him  to  stand  on  top  of  the  cars,  and  bad  been 
cautioned  in  regard  to  them  ;  but  he  attempted  to  pass  a  bridge  while 
seated  upon  the  top  of  a  brake,  which  elevated  him  higher  than  he 
would  have  been  if  standing:  held,  such  contributory  negligence  it.  io 
defeat  a  recovery  for  his  death.  Devitt  v.  Pacific  R.  Co.,  SO  Mo.  302,3 
Am.  Ry.  Rep.  533. 
S.  Covered  Bridges. 

A  conductor  went  on  top  of  a  box  car  of  his  train,  in  violation  of  hi* 
company's  rules,  and  was  struck  and  killed  by  a  scaffold  over  a  bridge : 
held,  that  he  was  guilty  of  contributory  negligence.     San  Antonio  A  A. 
R.  Co.  v. Wallace,  76  Tex.  636,  44  Am.  &  Eng.  R.  Cas.  564. 
8.  Contributory  Negligence  No  Defense. 

Bat  in  Groff  v.  Cincinnati  &  L  R.  Co.,  1  Cin.  Super.  Ct.  264,  it  was 
held  that  the  fact  that  an  employee  knew  of  the  defective  condition  of  » 
bridge  and  negligently  ventured  thereon  in  the  discharge  of  his  official 
duty  was  no  defense  to  an  action  against  the  company  for  the  injury 
caused  by  failure  to  construct  and  keep  in  repair  a  safe  bridge. 
B.  ABSENCE  OF  CONTRIBUTORY  NEGLIGENCE. 

In  Maher  v.  Boston  A  A.  R.  Co.,  158  Mass.  36,  32  N.  E.  950,  an  action 
to  recover  for  the  death  of  a  brakeman  knocked  from  a  car  by  an  over- 
head bridge,  where  it  appeared  that  the  duty  of  the  deceased  required 
him  to  be  on  the  rear  car  of  the  train  which  was  a  tall  refrigerator  car, 
it  was  held  that  be  was  not  guilty  of  contributory  negligence. 

The  plaintiff  was  necessarily  on  the  top  of  a  car  in  the  performance 
of  his  duty.  There  was  no  evidence  to  show  that  he  knew,  at  the  time 
of  the  accident,  that  he  was  near  a  bridge,  tbe  night  being  dark;  and 
it  was  a  matter  of  doubt  whether  he  even  knew  that  the  bridge  was  too 
low.  The  bell  rope  was  not  connected  before  the  train  left  the  station, 
but  this  did  not  appear  to  have  been  through  any  neglect  of  his,  and 
for  all  that  appeared,  the  train  might  not  have  been  completed  until 
just  before  starting,  and  until  the  engine  was  attached  no  connection 
could  be  made  :  held,  that  tbe  plaintiff  could  not  be  deemed  guilty  of 
contributory  negligence.  McLaughlin  v.  Grand  Trunk  R.  Co.,  12  Out. 
418. 
I.  Question  for  Jury. 

The  fact  that  a  track  lalorer  when  struck  by  a  bridge  was  standing 
on  top  of  a  box  car,  upon  the  top  of  which  he  had  been  ordered  by  his 
superior  to  go,  cannot  be  held  as  a  matter  of  law  to  have  been  negli- 
gence on  his  part ;  the  question  is  for  the  jury.  Nelson  v.  Chesapeake 
&  O.  R.  Co-,  54  Am.  &  Eng.  R.  Cas.  82,  88  Va.  971,  14  S.  E.  838. 

A  brakeman  on  top  of  a  moving  train  is  not,  as  matter  of  law,  charge- 
able with  negligence  simply  because  he  does  not  constantly  bear  in 
mind  the  precise  location  where  his  train  and  where  every  bridge  over  the 
track  is.  Wallace  v.  Central  Vt.  R.  Co.,  138  N.  Y.  302,  52  N.  Y.  S.  R- 
351,  33  N.  E.  1069.  In  this  case  it  appeared  that  the  plaintiff,  a  brake- 
man,  was  injured  by  striking  an  overhead  bridge  while  on  top  of  cars ; 
that  he  knew  of  tbe  existence  of  the  bridge,  having  passed  under  it 
some  thirty  times,  but  at  the  time  of  the  accident  was  standing  with  his 
back  to  the  bridge  with  his  mind  intent  upon  his  duties,  and  for  the  time 
being  forgot  that  he  was  approaching  a  bridge ;  and  that  the  company 
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had  erected  a  telltale  or  "tickler"  fifty  feet  from  the  bridge,  but  it  w&a 
oat  of  order  at  the  time. 

The  deceased,  a  trainman  was  ordered  to  go  on  top  of  a  train  and  re- 
lease a  bell  cord  which  had  become  entangled,  and  waa  killed  in  doing 
so  by  being  knocked  from  the  top  of  an  unusually  high  car  which  the 
company  had  receired  from  another  line,  by  striking  an  overhead  bridge. 
It  appeared  that  the  company's  regular  cars  would  pass  under  the  bridge 
with  safety,  and  that  the  deceased  had  no  warning  that  a  higher  car  was 
in  the  train  :  held,  that  the  question  of  his  contributory  negligence 
was  for  the  jury,  Stirk  v.  Central  H.  A  B.  Co.,  79  Ga.  495,  5  S.  E.  Rep. 
105. 

Although  the  conductor  had  passed  over  the  bridge  daily  for  three 
months,  he  stated  that  he  did  not  know  of  the  dangerous  proximity  of 
the  braces  to  the  top  of  the  cars,  to  which  position  his  duties  seldom 
called  him ;  that  he  had  only  ridden  on  top  of  the  cars  once  prior  to 
the  accident ;  and  it  being  shown  that  a  person  could  stand  on  one  part 
of  the  roof  of  a  car  with  safety,  while,  if  standing  on  another  part,  he 
would  collide  with  tbe  braces  of  the  bridge ;  and  it  being  further  shown 
to  be  rery  difficult  to  determine  with  accuracy  the  distance  between  the 
top  of  a  moving  car  and  the  overhead  timbers  of  the  bridge  :  held,  that 
whether  the  conductor  acted  with  ordinary  care  at  the  time  of  the 
injury  was  a  proper  question  for  the  determination  of  the  jury,  and  its 
finding  that  he  did  ought  not  to  be  disturbed.  St.  Louis,  Ft.  S.  &  W.  R. 
Co.  v,  Irwin,  37  Kan.  701,  1  Am.  St.  Rep.  266,  16  Pac  146. 

A.  R.  Y. 

City  of  Boston  v.  Union  Freight  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  April  a,  igo».) 

[63  N.  E.  Rep.  412.] 

Street  R  ai  I  ways— Taxation— Pa  vin  g*— Statutes—  Repeal — Exceptions. 

Under  St.  1898,  c.  576,  providing  a  method  of  taxing  street  railways, 
and  in  section  26,  expressly  repealing  certain  statutes  by  which  such 
railway  companies  were  required  to  pay  tbe  expense  of  paving  in 
the  streets  in  which  their  tracks  were  laid,  subject  to  the  exceptions 
contained  in  section  28,  which  provided  that  for  25  years  the  act  should 
not  apply  to  the  Boston  Elevated  Railway  Company,  or  to  the  paving 
of  any  street  in  which  it  operated  its  railway,  a  company  operating  a 
surface  railway  in  a  street  occupied  also  by  such  elevated  railway  is  not 
included  in  auch  exception,  and  cannot  be  compelled  to  pay  for  paving 
such  street,  though  prior  to  tbe  repeal  of  such  laws  it  waa  liable  for 
such  expense. 

Report  from  superior  court,  Suffolk  county;  Wm.  B. 
Stevens,  Judge. 

Action  by  the  city  of  Boston  against  the  Union  Freight 
Railroad  Company  to  recover  money  expended  for  paving. 
certain  streets  on  which  defendant's  track  is  located.  On 
report  from  superior  court     Judgment  for  defendant. 

Thos.  M.  Babson,  for  plaintiff. 

Chas.  F.  Choate,  for  defendant. 

BARKER,  J.  The  defendant  received  its  charter  by  a 
special  act  of  the  legislature  passed  on  May  6,  1872,  after  the 
enactment  of  the  general  law  authorizing  the  formationTof 

•See  Philadelphia  v.  Empire  Pass.  R.  Co.,  35  Atl.  Rep.  721  ;  City  of 
Philadelphia  v.  Philadelphia  City  Pass.  Ry.  Co.,  35  Atl.  Rep.  720 ;  City 
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steam  railroads  without  special  legislative  authority,  and  two 
years  before  the  enactment  of  the  general  law  authorizing 
the  formation  of  street  railway  corporations  in  a  similar  way. 
St.  1872,  c  53;  St.  1873,  c.  343;  St  1874,  c.  20.  Its  charter 
was  granted  because  of  the  failure  of  the  Marginal  Freight 
Railway  Company  to  meet  the  expectations  of  the  public, 
and  contained  provisions  repealing  the  charter  of  the  former 
company,  and  looking  to  the  taking  of  its  tracks  by  the  defend- 
ant. St.  1872,  c  342,  §§  6,  7;  Leg.  Doc.  1872  (House)  219. 
The  Marginal  Company  had  been  chartered  by  St  1867,  c 
170.  and  its  rights  were  also  affected  by  the  provisions  of  St 
1869,  c.  461,  §  5.  Its  charter  provided  that  it  should  have  all 
the  privileges  and  be  "subject  to  all  the  duties,  restrictions 
and  liabilities  set  forth  in  the  general  laws  which  now  are  or 
may  hereafter  be  in  force  relating  to  street  railway  corpora- 
tions so  far  as  they  may  be  applicable."  St  1867,  c  170,  § 
1.  The  charter  also  bad  this  provision:  "Said  Marginal 
Freight  Railway  Company  shall  keep  in  repair  to  the  satis- 
faction of  the  superintendent  of  streets  of  the  city  of  Boston 
all  the  paving  between  the  curbstones  of  the  streets  in  which 
their  tracks  shall  be  laid."  St.  1867,  c  170,  §  10.  By  still 
another  section  of  the  charter  the  Commercial  Freight  Rail- 
way Company,  incorporated  by  St.  1866,  c.  267,  with  the  priv- 
ileges and  subject  to  the  duties  of  street  railways,  was 
authorized  to  consolidate  with,  and  become  one  corporation 
with,  the  Marginal  Freight  Railway  Company.  St  1867,  c. 
170,  §§6,  16.  The  history  of  the  legislation  shows  that  it  wu 
the  purpose  of  St.  1872,  c  342,  that  the  defendant  should  have 
somewhat  similar  powers  and  duties  with  those  of  the  corpora- 
tion whose  charter  the  statute  repealed.  See  Leg.  Doc  1873 
(House)  219;  Thornton  v.  Railway  Co.,  123  Mass.  32.  The 
year  before  the  passage  of  the  defendant's  charter,  the  legis- 
lature, by  St  1871,  c.  381,  had  again  revised  the  general  laws 
relating  to  street  railways,  and  in  1872  the  general  provision 
as  to  the  repair  of  streets  by  street  railway  corporations  wu 
this:  "Every  corporation,  its  lessees  or  assigns,  shall  keep 
in  repair  such  portions  of  any  paved  streets,  roads,  and 
bridges  as  are  occupied  by  its  tracks;  and  when  such  tracks 
occupy  streets  or  roads  that  are  not  paved  it  shall  in  addition 
to  the  portions  occupied  by  its  tracks  keep  in  repair  eighteen 
inches  on  each  side  thereof  to  the  satisfaction  of  the  super- 
intendent of  streets, "  etc  St  1871,  c  381,  g  21.  Between 
1867  and  1872  the  construction  of  Atlantic  avenue,  in  which 
the  defendant's  charter  gave  it  the  right  to  lay  its  tracks,  had 
substituted  a  wide  thoroughfare  for  the  narrow  and  crooked 
streets  in  which  the  Marginal  Company  originally  had 
authority  to  lay  tracks,  and  which  it  also  had  authority  to 
widen  and  straighten.  St.  1867,  c.  170,  §§  S,  9.  The  only 
motive  power  which  the  defendant  had  the  right  to  use  with- 
out permission  from  some  public  board  was  horse  power,  and 
this  right  it  derived  only  from  the  provision  of  its  charter 
subjecting  it  to  the  laws  relating  to  street  railway  corpora- 
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tiona, — a  phrase  then  a  synonym  with  horse  railways.  In  the 
charter  of  the  Marginal  Company  the  provision  was  that  the 
cars  should  be  drawn  only  by  horse  power,  unless  the  use  of 
other  power  should  be  sanctioned  by  the  board  of  aldermen. 
St.  1867,  c.  170,  I  3.  In  the  defendant's  charter  the  pro- 
visions are  the  general  one  giving  it  the  privileges  of  street 
railway  corporations  and  of  other  railroad  corporations,  so  far 
as  applicable,  and    this  special    provision, — that  *    * 

the  cars  on  said  road  may  be  drawn  during  the  night  by  steam 
power,  subject  to  the  regulations  of  said  board  of  aldermen." 
St.  1872,  c  342,  §  2.  This  shows  that  the  defendant's  charter 
contemplated  the  use  of  the  streets  by  it  with  horses,  as  in  the 
case  of  street  railways  usually.  To  have  imposed  upon  the 
defendant,  as  upon  its  predecessor,  the  duty  of  keeping  in 
repair  all  the  paving  of  the  streets  between  the  curbings,  may 
well  have  seemed  to  the  legislature  the  exaction  of  more  than 
would  be  just.  But  as  the  construction  and  repair  of  the 
tracks  must  of  necessity  disturb  the  paving  between  the  rails 
and  near  them,  and  as  the  defendant  could  use  horse  power 
alone  if  it  should  so  choose,  and  could  not  use  steam  power 
except  in  the  night,  there  were  the  same  reasons  to  induce 
the  legislature  to  require  the  defendant  to  do  something 
toward  keeping  the  streets  in  repair  as  in  the  case  of  the  ordi- 
nary horse  railway.  For  these  reasons,  we  think  that  the  pro- 
vision of  its  charter  subjecting  it  to  the  duties  and  liabilities 
set  forth  in  the  general  laws  relating  to  street  railway  cor- 
porations made  the  defendant  subject  to  the  provisions  of  St. 
1871,  c  381,  §  21,  then  in  force,  and  requiring  street  railways 
to  keep  in  repair  certain  portions  of  the  streets  in  which  they 
had  their  tracks.  We  see  no  reason  why  the  same  provision 
of  the  charter  did  not  make  the  defendant  subject  to  the  duties 
with  reference  to  the  repair  of  streets  by  street  railway  com- 
panies imposed  by  St.  1881,  c  121,  and  by  Pub.  St.  c.  113,  § 
32.  Bat  the  provisions  of  Pub.  St.  c.  113,  §  32,  have  been 
repealed  by  St.  1898,  c.  578,  §  26,  "subject  to  the  exception 
contained  in  section  twenty-eight"  of  the  repealing  act;  and, 
if  the  defendant's  railway  is  not  within  the  exception,  the 
defendant  was  no  longer  under  obligation  to  keep  in  repair 
any  portion  of  the  streets  when  the  acts  were  done  on  which 
the  plaintiff  relies  for  its  cause  of  action. 

The  question  whether  street  railways  should  make  a  direct 
payment  for  their  use  of  the  streets  to  the  municipalities  in 
which  their  tracks  are  located  was  brought  to  the  attention  of 
the  legislature  by  his  excellency  Gov.  Wolcott  in  January, 
1897.  St.  1897  (Governor's  Address)  p.  644.  The  result  was 
the  passage  of  St.  1898,  c.  578,  which  provides  that  street  rail- 
way companies  shall  pay  certain  new  taxes,  the  proceeds  of 
which  go  to  the  municipalities  in  which  the  tracks  are 
located.  St.  1898,  c.  578,  §§  2-9.  The  act  requires,  also,  that 
the  sums  received  by  the  municipalities  from  these  taxes 
shall  be  applied  towards  the  construction,  repair,  and  main- 
2  R  R  R— 57 
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tenance  of  the  public  ways,  and  the  removal  of  snow  there- 
from. St  1898,  c.  578,  §  10.  It  also  provides  that  "street 
railway  companies  shall  not  be  required  to  keep  any  portion 
of  the  surface  material  of  streets,  roads  and  bridges  in  repair, 
bat  they  shall  remain  subject  to  all  legal  obligations  imposed 
in  original  grants  of  locations."  St  1808,  c  578,  §  11. 
Shortly  before  the  passage  of  this  statute  the  legislature  had 
granted  to  the  Boston  Elevated  Railway  Company  rights 
which  it  did  not  intend  to  change  or  affect  by  the  provi- 
sions of  St  1898,  c.  S78.  See  St  1894,  c.  548;  St.  1897,  ft 
coo.  §§  10,  19,  21.  The  existence  of  this  grant  was  the  reason 
for  the  exception  in  the  repealing  section  of  St  1898,  c.  578. 
There  is  no  gronnd  for  supposing  that  the  exception  was 
intended  to  have  any  other  effect  than  to  leave  the  Boston 
Elevated  Railway  Company  during  the  term  of  25  years  from 
Jane  10,  1897,  unaffected  by  the  provisions  of  St.  1808,  c 
578,  or  to  have  any  effect  except  in  connection  with  tracks 
owned  or  leased  by  that  corporation.  To  hold  that  it  was 
intended  to  keep  the  provisions  of  Pub.  St.  c.  113,  §  32,  in 
force  as  to  the  defendant,  would  be  to  suppose  that  the  legisla- 
ture made,  as  to  the  defendant  a  distinction  merely  fanciful, 
and  with  no  rational  foundation.  While  the  language  of  sec- 
tion 28,  with  the  intention  which  we  give  it,  might  have  been 
somewhat  different,  it  is  adequate  to  carry  out  that  intention, 
and  would  not  have  been  used  if  it  had  been  the  purpose  to 
provide  all  the  streets  in  which  the  elevated  railway  had 
tracks,  and  all  street  railways  in  such  streets,  were  to  remain 
subject  to  the  provisions  of  Pub.  St  c.  113,  §  32. 

It  has  not  been  contended  that  the  clause  in  section  II  of 
St  1898,  c.  578,  following  that  relieving  street  railway  com- 
panies from  the  requirement  to  keep  a  portion  of  the  surface 
material  in  repair,  and  forming  part  of  the  same  sentence, 
namely,  "but  they  shall  remain  subject  to  all  legal  obligations 
imposed  in  original  grants  of  locations,"  makes  the  defendant 
liable  in  this  action.  If  the  defendant  had  any  original  grant 
of  a  location,  within  the  meaning  of  the  clause  quoted,  it 
must  have  been  the  locations  given  it  by  the  board  of  alder- 
men in  1872,  in  which  no  obligation  was  imposed  with  refer- 
ence to  the  care  of  streets,  or  its  grant  of  powers  contained 
in  the  first  section  of  its  charter,  and  the  only  obligation  with 
reference  to  the  care  of  streets  imposed  in  that  grant  is  the 
obligation  to  obey  the  general  laws  in  force  from  time  to  time 
"relating  to  street  railroad  corporations,  and  to  other  rail- 
road corporations,  so  far  as  the  same  may  be  applicable." 

We  are  of  opinion  that  whatever  obligation  the  defendant 
may  have  been  under  with  reference  to  the  city  streets  before 
St.  1898,  c.  978,  took  effect,  since  October  1,  1898,  it  has  been 
under  no  obligation  to  keep  any  part  of  the  streets  in  repair. 
It  is  not  liable  to  the  plaintiff  for  any  part  of  the  expense  of 
the  work  of  repairing  or  repaying  streets  done  under  proceed- 
ings not  begun  until  the  year  1000. 
Judgment  for  defendant  on  the  finding. 
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(Supreme  Court  of  Appeals  of  West  Virginia,  March  is,  1901.) 

[41  S.  E.  Rep.  418.] 

Railroad  in    Streets— Municipal    Grant  of  Use  of  Street— Impairing 
Contract  Obligations.* 

When  a  grant  bj  a  municipality  to  a  railroad  company  to  construct 
its  road  upon  or  over  a  street  is  accepted,  it  constitutes  a  contract  which 
cannot  be  arbitrarily  revoked  or  impaired  by  the  municipality ;  but  such 
grant  is  subject  always-  to  conditions  imposed  upon  it  by  statute  or  by 
the  terms  of  the  grant,  and,  moreover,  is  subject  also  to  the  proper  exer- 
cise of  police  power  by  the  municipality. 
Same— Same— Improper  Use  of  Street.  + 

A  grant  by  a  municipality  to  a  railroad  company  to  build  its  road 
Upon  or  across  a  street  confers  no  right  to  destroy  the  street,  or  to  have 
exclusive  use  of  it,  but  contemplates  a  joint  use  of  the  street  by  the 
public  and  the  company,  and  the  municipality  has  power  to  enforce  a 
proper  use  of  the  grant,  and  may  restrict  the  company  to  the  use  of 
only  so  much  of  the  street  as  is  absolutely  necessary  for  its  use,  and 
consistent  with  the  public  use,  and  may  compel  a  change  of  location  or 
total  removal  of  a  side  track  materially  impairing1  the  use  of  the  street 
by  rendering  the  part  assigned  for  public  passage  too  narrow. 
Sams—  Same—Same—  N  u  isancef—  Indictment. 

An  improper  use,  damaging  to  the  public,  by  a  railroad  company,  of 
a  grant  of  right  of  way  over  the  streets  of  a  town,  constitutes  a  public 
nuisance,  and  is  subject  to  indictment. 
Same — Restoration  of  Street — Mandamus.  J 

Mandamus  lies  to  compel  a  railroad  company  using  a  street  for  its 
track  to  restore  the  street  to  its  former  condition,  or  such  condition  as 
will  not  unnecessarily  impede  travel,  and  to  make  and  maintain  continu- 
ously crossings  of  streets  and  alleys  over  its  road. 
Same — Use  of  Street  Crossings — Mandamus. 

A  railroad  company  cannot  leave  its  cars  standing  upon  a  street 
crossing,  or  use  such  crossing  as  a  place  of  deposit  or  storage  for  its 
cars,  and  thus  obstruct  public  use  of  the  crossing.  It  is  only  entitled  to 
use  the  crossing  for  so  long  as  is  reasonably  necessary  to  pass  over  the 
crossing  with  its  cars. 

Error  from  circuit  court,  Mason  county;  F.  A.  Guthrie, 
Judge. 

Mandamus  by  the  town  of  Mason  against  the  Ohio  River 
Railroad  Company.  From  a  judgment  dismissing  the  writ 
on  demurrer,  the  plaintiff  brines  error.     Reversed. 

•City  of  Belleville  v.  Citizens'  Horse  Ky.  Co.  (111.),  38  N.  E.  Rep.  584. 
See  also,  generallv,  Santa  Rosa  C.  R.  Co.  v.  Cent.  St.  Ry.  Co.,  1  Am.  & 
Eng-  R.  Cas.,  N.  S.,  105,  and  note  at  end  of  case. 

fSee  Hoffman  v.  Flint  &  P.  M.  R.  Co.,  9  Am.  &  Eng.  R.  Cas.,  N.  S., 
447,  and  note  at  end  of  case.  See,  also,  generally,  note  in  1  Am.  &  Eng. 
R.  Cas.,  N.  S..  28. 

{Alabama,  etc..  R.  Co.  v.  Bloom  (Miss.),  15  So.  Rep.  72;  Brown  v. 
Cayuga  &  Sus.  R.  Co.,  12  N.  Y.  486  ;  Commonwealth  V.  Old  Colony  R. 
Co.,  14  Gray  (Mass.)  93  ;  Randle  v.  Pacific  R.  Co.,  65  Mo.  325  ;  Cogswell 
v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  8  N.  E.  537 ;  Brand 
v.  Hammersmith  R.  Co.,  L.  N.  2  Q.  B.  223;  State  v.  Haidenham, 
42  La.  Ann.  4S3. 

{Regarding  injunction  as  a  remedy  to  prevent  occupation,  see  Varwig 
v.  Cleveland,  C,  C.  A  St.  L-.  R.  Co.,  4  Am.  &  Eng.  R.  Cas.,  N.  S„  265, 
and  note  at  end  of  case. 
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C.  E.  Hogg  and  }.  U.  Meyers,  for  plaintiff  in  error. 

Rankin  Wiley  and  H.  P.  Camden,  for  defendant  in  error. 

BRANNON,  J.  The  town  of  Mason  obtained  from  the 
judge  of  the  circuit  court  of  Mason  county  a  writ  of 
mandamus  nisi  against  the  Ohio  River  Railroad  Company, 
which  was  dismissed  upon  demurrer,  and  the  town  brings  the 
case  to  this  court.  The  writ  of  mandamus  avers  that  the  said 
railroad  company  obtained  from  said  town  an  ordinance 
granting  it  the  right  to  construct  and  operate  its  railroad  along 
First  street,  in  that  town,  upon  the  condition  that  the  rail- 
road company  should  construct  its  road  so  as  not  to  nec- 
essarily impair  or  destroy  the  nse  or  enjoyment  of  said  First 
street  or  other  streets  of  said  town;  that  said  railroad  was 
constructed  pursuant  to  the  said  grant  upon  said  street ;  that, 
in  addition  to  laying  its  main  line  along  said  First  street,  it 
also  constructed  and  laid  a  switch  or  side  track  along  First 
street,  crossing  Center,  Pomeroy,  and  Adams  streets,  and  an 
alley,  thus  making  a  long  distance  of  side  track  or  switch 
along  First  street;  that  the  width  of  the  side  track  or  main 
track  from  the  two  extreme  outsides  is  26  feet  and  6  inches, 
including  the  ties,  and  the  width  from  the  sidewalk  to  the 
end  of  the  railroad  ties  on  First  street  is  11  feet  and  6  inches, 
— that  being  the  space  left  for  the  public  passageway  on  said 
street, — and  that  of  this  11  feet  2  feet  and  6  inches  was  appro- 
priated and  necessary  for  curbing  and  draining  the  street,  thus 
leaving,  in  fact,  bat  9  feet  for  public  use  for  wagons  and  other 
vehicles;  that  the  said  street  was  so  obstructed  by  the  cars  of 
the  railroad  company  running  over  or  standing  on  the  said 
side  track  and  main  track  as  to  almost  destroy  the  nse  of  said 
street  for  the  purposes  of  the  public;  that  said  street  could  be 
used  fairly  well  by  the  public  but  for  the  presence  of  said  side 
track  and  switches ;  that,  if  the  side  track  and  switch  were 
removed,  and  the  street  pat  in  order  as  it  was  before  said  side 
track  was  laid,  then  First  street  would  be  of  particular  use  to  the 
public  but  with  the  construction  of  said  side  track  and  switch 
in  addition  to  the  main  line  First  street  cannot  be  restored 
to  its  former  state,  or  to  such  state  as  to  not  unnecessarily 
impair  its  usefulness;  that,  if  said  side  track  or  switch  should 
be  removed,  then  First  street  could  be  restored  to  its  former 
state  for  public  use.  The  writ  further  avers  that  so  much  of  the 
said  ordinance  as  allowed  the  railroad  company  to  construct 
siding  and  switches  upon  First  street  is  invalid,  and  without  law 
or  force,  and  that  the  company  had  no  authority  to  construct 
a  side  track  or  switch  along  First  street,  either  under  said 
ordinance  or  under  any  statute ;  that  the  council  of  the  town 
had  passed  an  ordinance  requiring  the  railroad  company  to 
remove  the  side  track  which  it  had  laid  on  First  street,  and 
in  other  respects  to  restore  the  street  to  its  former  usefulness, 
and  render  it,  as  a  highway,  passable  and  convenient  for  pub- 
lic travel,  as  it  was  before  the  side  track  was  constructed. 
The  writ  further  avers  that  it  was  the  duty  of  the  railroad 
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company  to  construct  proper  crossings  over  the  track  where 
Center,  Horton,  and  Adams  streets  and  said  alley  intersect 
First  street,  and  that  the  company  did  attempt  to  make  such 
crossings,  but  that  they  were  roagh,  uneven,  irregular,  weak, 
and  poorly  constructed,  so  as  to  make  it  almost  impossible  to 
pass  over  First  street  and  the  railroad  where  the  crossings 
were  laid;  that  the  railroad  company  has  failed  and  refused 
to  take  up  the  side  track  or  switch,  and  failed  and  refused  to 
make  suitable  crossings  in  First  street  over  its  track  where  it 
is  intersected  by  said  named  streets  and  alley,  and  fails  to 
restore  said  First  street  to  its  former  state,  or  to  such  state  as 
to  not  unnecessarily  impair  its  nsefulness  as  a  highway.  The 
writ  of  mandamus  further  avers  that  ever  since  the  building 
of  said  side  track  the  defendant  company  constantly  used  it 
for  the  storage  of  freight  cars,  both  loaded  and  empty,  for  a 
longer  time  than  necessary  to  receive  and  discharge  freight, 
and  thereby  so  hindered  and  annoyed  the  traveling  public  as 
to  render  the  use  of  First  street  practically  of  no  value  to  the 
public;  and  that  the  defendant  allowed  its  freight  cars  to 
remain  on  the  side  track  at  points  of  crossing  of  said  street  so 
as  to  make  it  impracticable  to  use  First  street  and  the  cross- 
ings thereon  by  the  public  for  travel;  that  the  company  had 
so  constructed  its  main  and  side  tracks  along  First  street  as 
to  unnecessarily  impair  its  use,  in  that  both  the  main  and  side 
tracks  were  so  laid  that  the  large  steel  rails  upon  the  large 
cross-ties  extend  and  project  several  inches  above  the  surface 
of  the  street,  so  as  to  materially  obstruct  travel.  The  writ  of 
mandamus  nisi  commanded  the  company  to  take  up  and 
remove  said  side  track,  and  to  put  in  proper  condition 
and  repair  the  said  crossings,  and  to  restore  First  street  to  its 
former  state,  or  to  such  state  as  to  not  unnecessarily  impair  its 
nsefulness  as  a  street,  and  to  not  permit  its  freight  cars  to 
remain  on  said  side  track  or  switch  or  main  line  far  a  longer 
time  than  is  necessary  to  discharge  its  freight,  or  to  use  said 
aide  track  for  the  storage  of  freight  or  passenger  cars,  and  to 
so  construct  its  railroad,  both  main  line  and  side  track,  as  to 
restore  First  street  to  its  former  state,  or  to  such  state  as 
to  not  unnecessarily  impair  its  usefulness,  or  to  show  cause 
against  so  doing. 

This  case  presents  a  matter  of  vital  importance  to  the  pub- 
lic and  railroad  companies,  as  it  involves  their  conflicting 
interests  in  the  use  of  streets  in  cities  and  towns.  The  streets 
laid  out  many  years  ago  have  been  found  to  be  of  inadequate 
width,  not  answering  the  present  needs.  In  our  day  the  rail- 
roads are  a  prime  necessity  for  transportation  and  intercom- 
munication. They  most  pass  by  towns  and  cities,  where 
heavy  population  and  business  imperiously  demand  their 
presence.  In  most,  or  in  many,  instances,  they  must  pass 
through  the  streets.  So  must  the  public  pass  along  the  same 
streets.  It  follows  of  necessity  that  both  the  people  and  the 
railroad  must  use  these  streets  in  common.     Each  must  give 
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and  take.  It  is  very  well  settled  that  a  railroad  may  be  law- 
fully constructed  upon,  or  across  a  street,  with  the  consent  of 
the  town  or  city,  upon  the  terms  specified  by  statute,  and  the 
terms  which  the  municipal  authority  may  see  fit  to  incor- 
porate in  the  grant.  When  such  a  grant  is  made  by  a  munic- 
ipality, tt  is  a  binding  contract  between  it  and  the  railroad 
company,  which  may  not  be  abrogated  by  the  municipality. 
3  Elliott,  R.  R.  §  1079;  Asheville  St.  Ry.  Co.  v.  City  of 
Asbeville,  109  N.  C.  688,  14  S.  E.  316;  People  v.  O'Brien  (N. 
Y.)  18  N.  E.  693,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684.  Bat 
such  a  grant  is  subject  to  the  terms  and  conditions  specified 
in  our  Code  (chapter  54.  §  5°.  cL  6),  namely,  that  the  com- 
pany "shall  restore  the  *  *  *  street  *  *  *  to  its 
former  state,  or  to  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness,  and  to  keep  such  crossing  in  repair." 
It  is  also  subject  to  such  conditions  as  the  municipality  may 
add.  But  those  conditions,  specified  in  the  act  cited, 
empowered  the  city  or  town  to  make  such  a  grant,  whether 
specified  in  it  or  not,  as  the  legislature  has  chosen  to  say  that 
such  conditions  shall  be  ever  present  in  the  very  act  conferring 
upon  cities  and  towns  the  power  to  make  such  grant.  And 
just  here  I  will  add  an  important  further  principle:  that,  be- 
sides the  terms  and  conditions  nominated  in  the  Code  and 
the  municipal  grant,  such  grant  is  always  taken  subject  to  the 
exercise  by  the  municipality  of  proper  general  police  powers. 
This  is  so  for  the  obvious  reason  that  a  municipal  corpora- 
tion could  not,  if  it  would,  make  any  grant  of  that  kind  which 
would  disable  itself  from  the  exercise  of  just  police  powers, 
since  they  are  governmental,  and  therefore  indispensable. 
Laurel  Fork  &  S.  H.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25 
W.  Va.  334;  Douglas  v.  Kentncky,  168  U.  S.  488,  18  Sop. 
Ct.  199,  43  L.  Ed.  553;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of 
Quincy  (111.)  27  N,  E.  192,  29  Am.  St.  Rep.  334.  We  must 
conserve  these  powers  always  to  be  justly,  reasonably,  and 
fairly  exercised  between  the  public  and  the  corporations.  No 
man,  no  corporation,  is  above  these  essential  powers. 

Counsel  for  the  town  of  Mason  contests  the  validity  of  that 
part  of  the  franchise  in  this  case  which  gave  the  railroad  com- 
pany power  to  lay  down  side  tracks.  The  ordinance  granted 
the  company  the  right  to  lay  down  a  double  track,  side  track, 
and  switches.  I  do  not  see  that  the  position  of  counsel 
herein  can  be  sustained.  The  Code,  in  the  section  cited, 
gives  the  railroad  company  right  "to  construct  its  railroad 
across,  along,  or  upon  any  street"  This  language  is  broad 
and  general.  It  does  not  mention  main  or  side  track.  A  side 
track  is  an  essential  part  of  the  railroad.  But,  while  such  it 
the  construction  of  the  statute,  it  does  not  by  any  means  fol- 
low that  the  company  may  destroy  the  street  by  rendering  it 
impassable,  or  by  monopolizing  its  use.  The  law  makes  the 
street  subject  to  a  joint  use.  If  a  side  track  so  takes  up  the 
street  as  to  virtually  destroy  or  impair  its  use  by  the  public 
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for  passage,  the  railroad  company  cannot  construct  or  main- 
tain it.  The  municipality  holds  the  street  in  trust  for  public 
use.  It  possesses  power  to  discontinue  a  street;  but,  as  long 
as  it  is  a  street,  it  must  give  the  public  adequate  use  of  it. 
It  has  been  practically  decided  that  if  it  appears  that  a  side 
track  injures  the  public  right  it  may  be  removed.  City  of 
Burlington  v.  Burlington  St.  Ry.  Co.,  49  Iowa,  144,  31  Am. 
Rep.  145.  But  the  strong  argument  is  that  the  Code  makes 
the  public  right  paramount  over  that  of  the  railroad,  as  it 
makes  the  grant  of  the  right  of  way  through  the  street  subject 
to  the  public  use.  The  statute  plainly  intends  to  preserve 
this  indispensable  easement.  If  the  railroad  company  can 
use  a  side  track  without  serious  injury  to  the  public  passage, 
it  may  do  so;  but  if  it  cannot,  if  its  use  will  destroy  the  pub- 
lic easement,  the  additional  track  cannot  be  maintained.  To 
apply  this  principle,  however,  it  must  be  very  apparent  that 
the  two  rights  cannot  coexist.  Moreover,  this  principle 
would  show  that  the  company  cannot  occupy  more  of  a 
street  for  its  side  track  than  is  really  essential  for  its  business. 
It  must  leave  enough  room  for  the  public  passage.  The  city 
council  can  restrict  it  to  a  space  consistent  with  the  public 
use.  It  may  do  this  by  passing  and  executing  an  order,  or  by 
writ  of  mandamus,  or  a  mandatory  injunction.  It  is  quite 
well  settled  that  when  a  railroad  company  accepts  sach  a 
franchise  with  its  conditions  it  can  be  compelled  to  perform 
them  by  mandamus,'  or  mandatory  injunction.  City  of 
Monndsville  v.  Ohio  River  R.  Co.,  37  W.  Va.  92,  16  S.  E.  514, 
20  L.  R.  A.  161;  3  Elliott,  R.  R.  §  1092;  1  Wood,  R.  R.  p. 
806.  The  general  police  power  of  the  municipality  above 
spoken  of  justifies  this,  as  well  as  the  conditions  annexed  to 
the  grant.  It  is  obvious  that  the  main  purpose  of  this  pro- 
ceeding is  the  removal  of  that  side  track.  It  is  only  upon  the 
ascertainment  of  the  fact,  as  a  fact,  that  its  continuance  will 
materially  prejudice  the  public  use,  that  its  removal  or  change 
of  location  can  be  compelled  in  this  proceeding.  Does  the 
railroad  company  occupy  more  than  is  absolutely  essential  for 
its  business?  If  so,  power  is  resident  in  the  town  to  narrow  it 
I  draw  a  distinction,  in  this  respect,  between  the  main  track 
and  the  side  track.  Without  asserting  the  power  to  remove 
a  main  track,  the  power  to  change  the  location  or  compel  the 
removal  of  a  side  track  may  be  asserted. 

As  to  the  charge  that  the  railroad  company  stores  cars  upon 
this  side  track  at  crossings,  operating  as  an  impediment  to 
travel,  the  law  is  well  settled.  The  company  has  the  right 
to  pass  cars  over  crossings,  but  it  cannot  store  cars  on  them. 
It  cannot  make  these  crossings  a  place  of  deposit  for  its  cars, 
and  thus  obstruct  public  passage  over  them.  This  would  be 
an  improper  use  of  its  track,  main  or  siding.  It  has  only  the 
right  of  passage  over  those  crossings,  occupying  them  only 
for  such  reasonable  time  as  is  necessary  in  passing  its  cart 
over  them.  Depositing  cars  upon  them  is  a  public  nuisance, 
because  it  is  an  obstruction  of  a  highway  without  justification 
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of  law.  2  Elliott.  R.  R.  §  718;  State  v.  Monongabela  River 
R.  Co.,  37  W.  Va.  108,  16  S.  E.  519;  State  v.  Ohio  River  R. 
Co.,  38  W.  Va.  243,  18  S.  E.  582;  State  v.  Western  North 
Carolina  R.  Co..  95  N.  C.  602.  These  authorities— all 
authorities — tell  us  that  an  improper  use  of  these  crossings 
constitute  public  nuisances  subject  to  indictment  3  Elliott, 
R.  R.  §  1096;  Callanan  v.  Gilman,  107  N.  Y.  360,  14  N.  E. 
264,  1  Am.  St  Rep.  834.  See  note  Lockwood  v.  Railroad 
Co.  (Mo.  Sap.)  1  Am.  &  Ens.  R.  Cas.  (N.  S.)  34  (s.  c.  26  S. 
W.  698,  24  L,  R.A,  «6,  43  Am.  St.  Rep.  547).  Likely 
mandamus  wonld  also  lie  to  compel  the  company  to  desist 
from  the  practice  of  so  using  the  crossings.  As  to  that  feature 
of  the  writ  of  mandamus  seeking  to  compel  the  company  to 
maintain  proper  crossings,  it  is  necessary  to  say  but  little 
The  very  letter  of  the  statute  and  the  condition  annexed  to 
the  grant  demand  that  the  company  maintain  continuously 
such  crossings.  It  is  indictable  for  a  public  nuisance  if  it 
does  not  do  so,  and  it  can  be  compelled  to  do  so  by  man- 
damns  or  mandatory  injunction.  City  of  Monndsville  v.  Ohio 
River  R.  Co.,  37  W.  Va.  92,  16  S.  E.  514,  zo  LR.A.  161; 
State  v.  Monongabela  River  R.  Co.,  37  W.  Va.  108,  16  S.  £. 
519;  State  v.  Ohio  River  R.  Co.,  38W.  Va.  242,  18  S.  E.  582; 
3  Elliott,  R.  R.  §  1092;  1  Wood,  R.  R.  p.  806.  We  therefore 
conclude  that  the  mandamus  states  a  sustainable  case  on  its 
face,  and  that  the  court  erred  in  sustaining  a  demurrer  to  it 

It  is  said  that  the  reason  of  the  court  for  dismissing  the 
case  was  that  the  plaintiff  amended  its  writ  of  mandamus, 
and  did  not  serve  it  as  amended  upon  the  defendant  This 
reason  is  not  relied  on  in  this  court,  and  properly  so,  because 
a  writ  of  mandamus  nisi  performs  the  twofold  function  of 
process  and  declaration.  Fisher  v.  Mayor,  etc,  17  W.  Va 
628.  As  a  declaration  it  may  be  amended,  and  if,  in  its 
original  form,  it  was  served  on  the  defendant,  it  is  not  nec- 
essary to  re-serve  it  in  amended  form.  It  is  amendable,  like 
all  other  declarations.  They  are  never  re-served.  An 
amended  declaration  in  ejectment  is  not  served,  though,  like 
a  mandamus  nisi,  a  declaration  in  ejectment  performs  such 
twofold  function. 

The  writ  of  mandamus  nisi  also  avers  that  the  railroad  com- 
pany never  did  restore  the  street  to  its  former  condition,  or 
to  a  condition  such  as  not  to  unnecessarily  binder  travel.  If 
the  railroad  company  has  not  once  done  so,  it  can  yet  be 
compelled  to  do  so  by  mandamus  or  mandatory  injunction. 
Even  if  there  were  no  statute  so  requiring,  or  if  the  grant  by 
the  town  of  the  right  of  way  did  not  so  require, — as  they 
both  clearly  do, — the  common  law  would  enjoin  it  3  Elliott, 
R.  R.  §  1092;  opinion  in  City  of  Moundsvillc  v.  Ohio  River 
R.  Co.,  37  W.  Va.  97,  16  S.  E.  514.  20  L,  R.  A.  161;  Elliott, 
Roads  &  S.  g  809;  t  Wood,  R.  R.  p.  758. 

Therefore  we  reverse  the  judgment,  overrule  the  demurrer, 
and  remand  the  case  to  the  circuit  court  for  further  proceed- 
ings. 
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[68  S.  W.  Rep.  724.] 

Killing  Slock  on  Right  of  Way— Bad  Condition  of  Private  Crossing. 

The  owner  of  land  not  bordering-  on   a  railroad  track  has   no  right  of 
action  for  the  killing  of  his  animals  escaping  from  his  land  to  that   of 
another  adjoining  the  railroad,  and  killed  by  reason  of   the  bad  condi- 
tion of  such  other's  private  crossing  there. 
Same — Animals  Running  at  Largs — Insufficient  Inclosure- 

Animala  which  have  been  placed  by  their  owner  In  an  incloeure  the 
fence  of  which  is  to  his  knowledge  insufficient  to  hold  them,  and  escape 
therefrom,  without  being  herded,  or  any  one  having  them  in  charge, 
are  running  at  large,  within  the  meaning  of  Acta  1899,  c.  128,  prohibit- 
ing certain  animals  from  running  at  large ;  and  when  they  stray  upon 
a  railroad  right  of  way  they  are  trespassing,  and  in  an  action  for  killing 
the  burden  of  showing  negligence  is  on  the  owner. 
Sams— Running  at  Large  in  Violation  of  Statute.* 

A  railroad  company  is  liable  for  negligently  killing  animals  on  ita 
right  of  way,  although  such  animals   are  running  at  large  in   violation 
of  law. 
Same— Failure  to  Stop  Train— Finding. 

In  an  action  tried  by  the  court,  where  it  found  in  its  conclusions  of 
fact  that,  as  soon  as  the  engineer,  who  first  saw  mules  on  the  track, 
discovered  them,  he  made  every  effort  to  stop  the  train,  but  he  did  not 
succeed  in  doing  so,  it  was  equivalent  to  a  finding  that  he  could  not,  by 
the  use  of  the  means  at  his  command,  have  stopped  the  train  so  as  to 
avoid  killing  them  ;  thereby  rendering  verdict  for  plaintiff  erroneous. 

Appeal  from   Grayson  county  court;  J.  T.  Woods,  Judge. 

Action  by  W.  V.  Hollingsworth  against  the  Houston  & 
Texas  Central  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Head  &  Dillard,  for 
appellant. 

J.  F.  Holt  and  C.  L.  Galloway,  for  appellee. 

BOOKHOUT,  J.  W.  V.  Hollingsworth  instituted  this  suit 
in  the  county  court  of  Grayson  county,  Tex.,  alleging  that  on 
the  ist  day  of  April  1901,  he  had  five  mules  killed  by  an 
engine  and  cars  belonging  to  defendant,  and  that  the  same 
were  of  the  value  of  $800.  Defendant  answered  by  general 
denial,  and  that,  if  plaintiff's  mules  were  killed,  he  himself 
was  guilty  of  contributory  negligence  proximately  causing  the 
injury;  and  specially  pleaded  that  at  the  time  the  mules  were 
killed  chapter  128  of  the  Acts  of  the  Regular  Session  of  1899 
of  the  Legislature  of  the  State  of  Texas  was  in  full  force  in 
Grayson  county,  having  been  previously  adopted  at  an  elec- 
tion held  for  that  purpose,  and  that  under  this  law  mules, 
among  other  animals,  were  prohibited  from  running  at  large 
in  that  county;  and  pleaded  that  defendant's  railway  was 
properly  fenced.  Plaintiff  replied  by  supplemental  petition 
that,  if  the  road  had  been  fenced,  defendant  negligently  failed 
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to  maintain  the  fence,  and  had  permitted  the  same  to  get  oat 
of  repair,  and  openings  to  be  left  in  it,  and  that  the  injury  to 
plaintiff's  mnles  was  caused  by  the  want  of  ordinary  care  on 
the  part  of  the  defendant.  He  charged  that  snch  want  of 
ordinary  care  consisted  in  the  failure  to  properly  maintain  the 
fence,  in  permitting  gaps  to  be  left  in  it,  and  the  failure  to 
exercise  care  by  the  operatives  of  the  engine  which  killed 
the  males.  He  alleged  that  these  operatives  could  have  seen 
the  males,  and  did  see  them,  in  time  to  have  prevented  injur- 
ing them,  and  yet  struck  and  killed  them.  The  case  was 
tried  before  the  court  without  a  jury,  and  resulted  in  a  judg- 
ment  for  plaintiff  for  $725.  No  statement  of  facts  was  filed. 
The  court  filed  the  following  conclusions  of  fact:  "First  On 
the  31st  day  of  March.  A.  D.  1901,  plaintiff,  W.  V.  Hollings- 
wnrth,  was  the  owner  of  five  head  of  mules,  of  the  value  of 
$725.  In  the  manner  hereinafter  shown,  the  mnles  strayed 
upon  the  track  of  defendant,  and  about  11  :J0  o'clock  at  night 
were  struck  and  killed  by  one  of  its  engines.  Second.  On  the 
afternoon  preceding  the  night  on  which  the  animals  were 
killed  they  had  been  turned  by  plaintiff  into  a  cultivated  field 
belonging  to  him.  situated  in  Grayson  county,  Texas,  and 
which  adjoined  cultivated  land  belonging  to  one  McFarland, 
but  which  had  been  leased  to  S.  K.  Dickson,  who  was  then  in 
possession  of  it.  This  land  was  also  situated  in  said  county. 
There  was  a  wire  fence  between  plaintiff's  land  and  the  Dick- 
son land.  This  fence  was  in  a  bad  condition  to  plaintiff's 
knowledge,  and  not  suitable  for  keeping  the  mules  in  the  field 
into  which  they  had  been  turned,  nor  suitable  for  keeping 
oat  stock  of  any  kind.  The  mules  strayed  through  the  fence 
into  the  land  leased  by  Dickson.  The  Dickson  land  adjoined 
the  right  of  way  of  the  Houston  &  Texas  Central  Railroad 
Company,  which  lay  east  of  it  The  plaintiff  did  not  know 
that  his  mules  had  escaped  from  his  land,  and  their  getting  out 
was  without  bis  knowledge  or  consent  Third.  Defendant's 
right  of  way  where  it  adjoined  the  Dickson  land  and  along  it 
was  fenced  on  both  sides  with  a  good  substantial  fence,  suffi- 
cient to  prevent  the  mules  from  passing  through  it,  except  at 
the  opening  where  they  entered  as  hereinafter  shown.  The 
land  of  Dickson  lay  on  both  sides  of  the  right  of  way.  Over 
its  track  and  right  of  way,  so  as  to  connect  the  McFarland 
land  lying  west  of  the  track  with  that  lying  east  of  it,  was  a 
private  crossing  for  the  use  of  McFarland  and  his  tenants. 
The  left  or  west  side  of  this  crossing  was  open,  bnt  on  the 
east  side  there  was  a  gate.  On  either  side  of  the  crossing— 
that  is,  to  the  north  and  sooth — there  was  a  cattle  guard  with 
wing  fences.  These  cattle  guards  were  made  of  pieces  of 
iron  laid  on  the  ground.  They  had  been  permitted  by  defend- 
ant to  become  filled  with  sand  and  dirt,  so  that  stock  could 
easily  pass  over  them,  and  defendant  was  negligent  in  per- 
mitting the  cattle  guards  to  get  in  this  condition.  In  the 
right  of  way  fence  along  the  McFarland  land  on  the  west  side 
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and  between  the  cattle  guards  at  the  crossing  defendant  had 
removed  a  part  of  its  fence,  leaving  an  open  gap  on  the  west 
without  fence  or  gate,  about  twenty  feet  wide,  for  an  entrance 
upon  and  over  the  crossing,  through  which  said  mules  entered 
npon  said  right  of  way.  In  leaving  this  opening  defendant 
was  guilty  of  negligence.  Fourth.  Owing  to  the  bad  condi- 
tion of  the  fence  between  plaintiff's  land  and  the  McFarland 
land  in  the  possession  of  Dickson  as  aforesaid,  plaintiff's 
moles,  not  being  herded,  and  without  any  one  with  them, 
strayed  through  the  fence  onto  the  McFarland  land  on  the 
afternoon  of  the  31st  of  March.  This  was  without  the  con- 
sent and  against  the  wishes  of  Dickson  and  McFarland. 
Some  time  on  the  night  of  the  31st  of  March  the  mules 
strayed  from  the  McFarland  land  onto  defendant's  right  of 
way  and  track  through  said  gap,  and,  the  cattle  guards  being 
in  the  condition  aforesaid,  passed  over  them  onto  the  track 
and  between  the  fences,  through  which  they  could  not  go. 
Fifth.  On  said  night  a  train  of  defendant  was  being  operated 
north  by  one  of  its  engineers,  and  on  the  engine  was  also  a 
fireman.  The  engineer  and  fireman  were  not  keeping  a 
proper  lookout  and  did  not  discover  the  mules,  which  were 
on  the  engineer's  side,  as  soon  as  they  might  have  done  if 
they  had  been  keeping  such  lookout.  As  soon  as  the  engi- 
neer, who  first  saw  them,  did  discover  the  mules,  he  made 
every  effort  in  his  power  to  stop,  but  did  not  succeed  in  so 
doing,  and  the  stock  were  struck  and  killed.  This  was,  as 
aforesaid,  in  Grayson  county.  I  find  that  the  engineer  and 
fireman  were  negligent  in  not  keeping  a  better  lookout. 
Sixth.  At  the  time  plaintiff's  stock  were  running  on  Dick- 
son's land,  and  at  the  time  they  were  killed,  the  county  of 
Grayson,  in  due  and  proper  manner  as  provided  by  law,  had 
adopted  and  proclaimed  all  the  provisions  of  the  stock  law  as 
contained  in  chapter  128,  p.  220,  of  the  Acts  of  the  Legisla- 
ture of  1899,  forbidding  cattle,  horses,  and  mules  running  at 
large,  and  that  law  was  in  full  force  and  effect  in  Grayson 
county." 

1.  The  appellant  contends  that  the  condition  of  the  open- 
ing and  cattle  guards  could  not  give  aright  of  action  to  plain- 
tiff, for  the  reason  that  they  were  left  as  a  private  crossing 
on  the  land  of  McFarland,  for  the  use  of  himself  and  tenants; 
and  that,  if  there  was  negligence  on  the  part  of  defendant  in 
the  construction  and  maintenance  of  the  same,  this  would  not 
constitute  negligence  as  to  plaintiff  upon  which  he  could 
predicate  a  cause  of  action.  The  question  presented  is,  did 
the  railroad  company  owe  plaintiff  any  duty  in  the  construc- 
tion and  maintenance  of  the  opening  in  its  right  of  way  fence 
connecting  the  land  of  McFarland  on  the  west  side  of  the 
track  and  right  of  way  with  his  land  on  the  east  side  thereof? 
The  right  of  way  and  track  divided  McFarland's  land  or 
inclosure,  and  the  opening  or  crossing  was  left  to  afford  a 
passage  between  the  inclosures.     The  facts  present  a  case 
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analogous  to  those  passed  upon  by  the  supreme  conrt  in  Rail- 
way Co.  v.  Hanacek.  93  Tex.  446,  55  S.  W.  1117.  In  that 
case  it  was  held  that  the  kind  of  opening  to  be  left  by  the 
railroad  company  in  fencing  its  right  of  way  was  for  the 
determination  of  the  owner  of  the  land  and  such  company. 
The  effect  of  that  holding  is  that  the  character  of  opening  left 
by  a  railroad  in  its  right  of  way  fence  which  divides  any 
inclosure  is  a  question  solely  between  the  company  and  the 
owners  of  such  inclosure  and  his  tenants.  It  is  not  a  question 
in  which  one  owning  land  situated  as  was  plaintiff's  has  any 
concern.  It  follows  that  the  conclusion  of  the  trial  court 
that  the  defendant,  in  leaving  the  opening  in  its  fence  on  the 
McFarland  land,  and  in  leaving  the  cattle  guards  in  the  con- 
dition in  which  they  were  left,  was  negligent,  which  gave 
plaintiff  a  cause  of  action,  was  error. 

2.  It  is  contended  that  the  court  erred  in  its  second  con- 
clusion of  law  in  holding  that  plaintiff's  mules  were  not 
straying  at  large  within  the  meaning  of  the  law.  It  is  shown 
that  the  provisions  of  chapter  128  of  the  Acts  of  the  Legis- 
lature of  1899,  prohibiting  cattle,  horses,  and  males  to  ran  at 
targe,  was  in  foil  force  and  effect  in  Grayson  county.  It  was 
further  shown  that  plaintiff  had  turned  his  mules  into  a  field 
surrounded  by  a  fence  which  was  insufficient  to  hold  them, 
to  the  knowledge  of  plaintiff,  and  that  because  of  this  condi- 
tion of  the  fence  the  mnles  strayed  from  plaintiff's  field  onto 
the  cultivated  land    belonging    to  McFarland,   and  in  the 

Eossession  of  his  tenant,  Dickson,  without  being  herded,  or 
aving  any  one  in  charge  of  them,  and  without  the  consent  of 
Dickson  or  McFarland,  and  from  thence  strayed  upon  the 
right  of  way  and  track  of  defendant.  It  was  shown  that  the 
plaintiff  had  no  knowledge  that  the  mules  had  escaped  from 
his  field.  The  court's  second  conclusion  of  law  was,  in  effect 
that  inasmuch  as  the  stock  got  out  of  plaintiff's  land  without 
his  knowledge  or  consent,  and  inasmuch  as  the  fence  between 
him  and  McFarland  was  not  as  provided  by  the  stock  law  of 
Grayson  county,  and  as  the  railroad's  was  not  such  as  was 
provided  by  law  in  that  the  opening  was  left  in  it  and  that 
the  cattle  guards  were  permitted  to  become  filled  so  that 
cattle  could  get  upon  the  track,  the  cattle  were  not  straying 
at  large.  By  common  law  every  man  was  bound  to  keep  his 
cattle  upon  his  own  land,  and  if  he  suffered  them  to  escape 
and  go  upon  the  land  of  another  he  was  a  trespasser.  Eames 
v.  Railroad  Co.,  98  Mass.  560,  96  Am.  Dec.  676.  This  rule 
has  not  been  regarded  as  applicable  to  the  lands  in  this  state, 
but  it  has  been  considered  lawful  for  cattle  to  run  at  large, 
and  he  who  wished  protection  against  them  was  compelled  to 
fence  his  lands.  Davis  v.  Davis,  70  Tex.  123,  7  S.  W.  826; 
Railway  Co.  v.  Johnson,  65  Tex.  393.  Thus  the  law  stood 
when  the  legislature  passed  the  act  of  1S99  above  referred  to. 
Upon  this  act  being  pat  in  force  in  any  county  as  to  any  class 
of  animals  mentioned  therein,  it  is  made  unlawful  by  section 
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13  of  said  act  to  permit  any  animals  of  said  class  to  run  at 
large.  By  section  14  it  is  provided,  if  stock  so  forbidden  to 
ran  at  large  shall  enter  the  inclosed  land  of,  or  shall,  without 
being  herded,  roam  about  the  residence,  lots,  or  cultivated 
fields  of,  any  person  other  than  the  owner  of  such  stock,  with- 
out his  consent,  in  the  territory  within  which  the  provisions 
of  said  act  have  become  operative,  the  owner,  user,  or  person 
in  lawful  possession  of  said  land  may  impound  said  stock. 
The  effect  of  the  statute  was  to  make  it  unlawful  to  permit 
stock  of  the  prohibited  class  to  run  at  large  within  the  limits 
of  the  territory  in  which  the  act  was  put  in  force.  Graves  v. 
Rudd,  3  Tex.  Ct.  Rep.  339.  «5  S.  W.  63.  When  the  plaintiff's 
mules  entered  upon  the  cultivated  land  of  Dickson  without 
his  consent,  and  without  being  herded,  they  were  trespassing 
thereon,  and  could  have  been  impounded.  When  they  strayed 
from  the  land  of  Dickson  on  the  right  of  way  of  the  defend- 
ant, they  were  running  at  large,  and  trespassing  upon  said 
right  of  way.  Notwithstanding  they  were  trespassing  on 
defendant's  right  of  way  and  track,  it  does  not  follow  that  the 
agents  and  employees  of  the  defendant  were  authorized  to 
negligently  kill  or  injure  them.  But,  to  entitle  plaintiff  to 
recover,  the  burden  was  upon  him  to  establish  such  negli- 
gence. If  defendant's  agents  and  employees  operating  its 
train  discovered  the  mules  upon  the  track  in  time  to  have 
avoided  injuring  them  by  the  use  of  such  means  as  were  at 
their  command,  and  failed  to  make  use  of  same,  but  negli- 
gently ran  over  the  mules  and  killed  or  injured  them,  the 
company  would  be  liable.  As  bearing  upon  this  discussion, 
see  Railroad  Co.  v.  Russell  (Tex.  Civ.  App.)  43  S.  W.  576; 
Evans  v.  Railroad  Co.  (Tex.  Civ.  App.)  37  S.  W.  93;  Rail- 
road Co.  v.  Cocke,  64  Tex.  151;  Railroad  Co.  v.  Dunham,  68 
Tex.  231,  4  S.  W.  472.  2  Am.. St.  Rep.  484;  Railroad  Co.  v. 
Nichols  (Tex.  Civ.  App.)  39  S.  W.  954;  Railway  Co.  v. 
Hudson,  77  Tex.  497,  14  S.  W.  158;  Railroad  Co.  v.  Robin- 
son (Tex.  Civ.  App.)  43  S.  W.  76;  Railroad  Co.  v.  Adams 
(Tex.  Civ.  App.)  58  S.  W.  1035;  Railroad  Co.  v.  Lea,  20  Kan. 
353- 

For  the  errors  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded.     Reversed  and  remanded. 

On  Motion  for  Rehearing. 
(May  17,  1902.) 
Appellant  has  filed  a  motion  asking  that  the  order  reversing 
and  remanding  this  cause  be  so  modified  that,  instead  of  re- 
manding, judgment  be  here  rendered  for  appellant.  The 
cause  was  tried  by  the  court  below  without  a  jury,  and  the 
court  found  in  its  conclusions  of  fact  that,  "As  soon  as  the 
engineer,  who  first  saw  them,  did  discover  the  mules,  he 
made  every  effort  in  his  power  to  stop,  but  did  not  succeed 
in  doing  so,  and  the  stock  were  struck  and  killed."  Neither 
party  objected  to  this  conclusion.     In  the  condition  of  the 
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evidence,  we  are  of  the  opinion  that  this  conclusion  should 
be  treated  as  a  finding  that  the  engineer,  after  discovering 
the  males  on  the  track,  could  not,  by  the  use  of  the  means  at 
his  command,  have  stopped  the  train  in  time  to  have  avofded 
killing:  them.  So  treating  the  finding,  it  is  our  dnty  to  render 
such  jndgment  as  should  have  been  rendered  by  the  trial 
court. 

The  rehearing  is  granted,  and  judgment  is  here  rendered 
for  appellant 

International  &  G.  N.  R.  Co.  v.  Richmond. 

{Court  of  Civil  Appeals  of  Texas,  March  »6,  /<>or.) 

[67  S.  W.  Rep.  1029.] 

Stock,  Injuries  to — Opening  in  Fence  Used  by  Adjacent  Owner.* 

Sayles'  Ana.  Civ.  St.  art.  4528,  provides  that,  if  railroad  companies 
fail  to  fence  their  tracks,  the;  shall  be  liable  for  stock  injured  thereon, 
but  If  they  fence  their  tracks,  they  shall  not  be  liable,  except  for  inju- 
ries from  want  of  ordinary  care.  Articles  4427-4433  provide  for  openings 
in  fences,  and  require  at  least  one  opening1  where  the  fences  divide  in 
Inclosure.  Articles  4434  and  4435  provide  for  crossing-  public  roads  sod 
streets.  Plaintiff's  animals,  while  in  the  possession  of  his  tenant, 
escaped  from  a  barn  and  inclosure  on  the  premises  of  another,  and  went 
upon  defendant's  tracks,  through  an  opening  in  the  fence,  and  wen 
killed  or  injured  by  being  struck  by  a  train.  The  premises  were  adja- 
cent to  the  track,  and  the  opening  was  one  of  convenience,  merely,  and 
not  of  necessity,  so  as  to  enable  the  owner  of  the  premises  to  reach  the 
public  highway  on  the  other  side  of  the  tracks.  Plaintiff  did  not  nte 
such  opening,  and  was  not  a  party  to  the  arrangement  under  which  it 
was  made :  held  that,  the  opening;  being  intended  merely  for  the  con- 
venience of  the  adjacent  owner,  the  railroad  company  was  liable  as  if 
the  track  had  been  left  unfenced. 

On  Rehearing  and  on  Motion  to  Certify. 
Stock,     Injuries  to — Opening    in  Fence  for  Convenience  of  Adjacent 

In  an  action  against  a  railroad  company  for  damages  for  animals 
killed  by  being  struck  by  a  train,  it  appeared  that  the  animals  went 
upon  the  track  through  an  opening  in  the  fence  of  defendant's  right  of 
way.  made  to  enable  the  landowner  to  reach  the  highway  on  the  other 
side  of  the  tracks;  that  there  were  other  openings  from  the  same  prem- 
ises to  the  highway  ;  that  such  other  openings  were  not  as  convenient 
as  the  former ;  that  the  former  opening  was  made,  under  an  arrange- 
ment with  the  company,  because  it  would  be  more  convenient  than  the 
others :  held,  that  the  court  was  justified  in  holding  tbat  the  former 
opening  was  one  of  convenience,  merely. 

Same—  Same— Negti genes  in  Failing  to  Fence— Conflicting  Decisions— 
Appeal— Review. 

A  decision  of  the  court  of  civil  appeals  to  the  effect  that  openings  in  a 
fence  of  a  railroad  right  of  way  intended  merely  for  the  convenience  of 
the  adjacent  owner,  in  reaching  a  public  highway  on  the  other  side  of 
the  track,  are  a  violation  by  the  railroad  company  of  the  duty  of  fencing 
its  tracks,  is  not  in  conflict  with  a  prior  decision  of  the  supreme  court  to 
the  effect  that  openings  in  such  fences  dividing  an  owner's  inclosure 
are  not  a  violation  of  such  duty,  and  the  former  holding  will  not  be  cer- 
tified to  the  supreme  court  for  review. 
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Appeal  from  Hays  county  court;  Ed.  R.  Kone,  Judge. 

Action  by  Thomas  Richmond  against  the  International  & 
Great  Northern  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

G.  W.  Allen,  for  appellant. 

Will  G.  Barber,  for  appellee. 

FISHER,  C.  J.  This  snit  was  broofcht  by  appellee  to 
recover  of  appellant  the  value  of  one  horse  alleged  to  have 
been  killed  by  the  appellant's  cars  and  locomotives,  and  for 
damages  to  one  mule  alleged  to  have  been  injured  at  the  same 
time  and  in  the  same  manner;  appellee  charging  that  appel- 
lant was  a  railroad  corporation  operating  a  line  of  railroad 
at  the  point  where  the  said  stock  were  injured,  and  that  said 
injury  was  caused  by  the  negligence  of  defendant  and  its  em- 
ployees in  operating  its  said  cars  and  engines,  and  in  failing 
to  keep  in  reasonable  repair  a  fence  along  its  right  of  way. 
Suit  was  instituted  in  the  justice  court,  and  appellee  recovered 
a  judgment.  Appellant  appealed  to  the  county  court,  and 
appellee  there  obtained  judgment  for  the  sum  of  $185, — the 
entire  amount  sued  for, — from  which  judgment  appellant 
brings  the  case  to  this  court  for  review. 

The  animal  killed  and  the  one  injured  were  the  property 
of  appellee.  The  animals,  when  in  the  possession  of  a  tenant 
of  appellee,  who  had  stopped  for  the  night  with  his  uncle, 
who  was  a  tenant  upon  the  farm  of  Mr.  Tom  Johnson,  were 
placed  in  the  stable  that  belonged  to  the  Johnson  farm. 
Around  the  stable  was  a  lot  fence,  which  had  a  gate  opening 
into  a  field  owned  by  Mr.  Johnson.  After  the  animals  were 
placed  in  the  stable  for  the  night,  the  stable  door  and  the 
gate  that  led  into  the  field  were  closed.  Some  time  during 
the  night  the  animals  escaped  from  the  stable  and  lot,  and 
entered  Johnson's  field  through  the  gate,  and  went  across 
the  field  to  an  opening  in  the  appellant's  right  of  way  fence, 
which  separated  the  right  of  way  from  Johnson's  field;  the 
latter  adjoining  the  right  of  way  on  the  west.  The  animals 
went  through  this  opening  in  the  right  of  way  fence  onto  the 
track,  where  the  horse  was  killed  and  the  mule  injured  by  one 
of  appellant's  trains.  Johnson  did  not  own  the  land  east  of 
the  track.  Along  the  right  of  way  fence  upon  the  east  side 
was  a  public  road.  The  opening  in  the  fence  that  separates 
the  right  of  way  from  Johnson's  inclosure  was  put  there  for 
the  convenience  of  the  latter,  so  as  to  leave  him  a  convenient 
way  to  the  public  road  on  the  east  side  of  the  track.  This 
opening  and  way  was  not  one  of  necessity,  as  there  were 
accessible  to  Johnson  and  his  tenants  other  convenient  ways 
open  to  the  public  road.  There  was  no  gate  or  bars  to  the 
opening  in  the  right  of  way  fence  through  which  the  animals 
escaped,  nor  had  the  opening  been  closed  for  some  time. 
The  evidence  does  not  show  that  appellee  ever  used  the  open- 
ing in  the  right  of  way  fence  in  Johnson's  field,  or  that  be 
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had  any  control  of  the  same;  nor  does  it  appear  that  he  was 
a  party  to  the  arrangement  between  the  railway  company 
and  Johnson,  by  reason  of  which  the  opening  was  made  for 
the  convenience  of  the  latter. 

Article  4528,  Sayles'  Ann.  Civ.  St.,  makes  every  railroad 
company  liable  to  the  owner  for  the  value  of  stock  killed  or 
injured  by  its  locomotives  or  cars  in  running;  over  their 
respective  railways.  And  if  the  railroad  company  fence  its 
road,  it  shall  only  be  liable  in  case  of  injury  resulting  from 
want  of  ordinary  care.  It  is  not  pretended  that  appellant  is 
liable  by  reason  of  any  want  of  ordinary  care,  as  provided  for 
in  the  latter  part  of  that  article  of  the  statute.  Articles  4437 
to  4434  provide  for  what  are  termed  "neighborhood  cross- 
ings, ' '  and  articles  4434  and  4435  provide  for  crossings  of  pub- 
lic roads  and  streets.  The  crossings  over  the  tracks  and 
openings  in  the  right  of  way  fence  provided  for  in  the  pre- 
ceding articles,  4427  to  4435.  inclusive,  except  the  openings 
provided  for  in  the  concluding  part  of  article  4427,  are  for 
the  benefit  of  the  public;  and  it  is  clear,  from  the  facts  at 
stated,  that  the  opening  in  appellant's  fence  in  question 
does  not  fall  within  that  class,  for  it  was  made  solely  for  the 
nse  of  Johnson,  the  owner  of  the  field  bounding  the  track  on 
the  west,  and  the  public  have  no  interest  in  it  The  con- 
cluding part  of  article  4437  provides  that,  if  the  right  of  way 
fence  divides  any  inclosure,  at  least  one  opening  shall  be 
made.  And  this  has  been  construed  to  mean  that  such  open- 
ing is  solely  for  the  benefit  of  the  owner  of  the  inclosure,  so 
as  to  admit  access  and  passage  to  and  from  those  parts  of  the 
inclosure  divided  by  the  right  of  way  fence.  Railway  Co.  v. 
Hanacek  (Tex.  Sup.)  55  S.  W.  1117.  The  opening  in  ques- 
tion does  not  fall  within  the  above  class,  because  Johnson's 
inclosure  only  extended  to  the  right  of  way  fence  west  of 
the  track,  and  he  did  not  own  east  of  it  The  opening  was 
not  made  in  order  to  admit  passage  from  one  part  of  an 
inclosure  to  another  part.  There  was  no  inclosure  divided 
by  the  right  of  way  fence.  We  have  cited  all  the  provisions 
of  the  statute  relating  to  this  subject,  and  by  none  is  the 
opening  in  question,  placed  in  the  right  of  way  fence  for  the 
convenience  of  Johnson,  authorized;  nor  can  it  be  allowed  on 
the  ground  that  it  was  a  way  of  necessity,  because  the  facts 
show  that  he  was  not  entitled  to  the  opening  for  any  such 
purpose.  There  existed  other  convenient  ways  in  nse,  open 
to  the  public  road.  This  state  of  facts  presents  the  question 
whether  the  railway  company  can  be  excused  from  liability 
to  the  public,  and  persons  other  than  the  owner  of  the 
premises  for  whose  benefit  the  opening  is  made,  when  it 
leaves  openings  in  its  right  of  way  fence  where  such  openings 
are  not  provided  for  or  authorized  by  law,  or  the  owner  is 
not  entitled  to  same  as  a  way  of  necessity. 

Article  4528  creates  liability  for  all  stock  killed  or  injured 
when  the  road  is  not  fenced.     And  when  such  is  the  case, 
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liability  for  value  of  stock  killed  becomes  absolute,  although 
it  might  be  made  to  appear  that  a  fence  at  that  particular 
place  would  uot  have  excluded  the  animals  from  the 
track,  or  that  by  reason  of  the  circumstances  a  fence 
would  not  have  prevented  the  injury.  Railway  Co.  v.  Hud- 
son, 77  Tex.  497,  14  S.  W.  158.  The  question  was  directly 
passed  upon  in  the  case  cited,  and  was,  in  effect,  also  so 
decided  in  Railway  Co.  v.  Childress,  64  Tex.  347,  and  Rail- 
road Co.  v.  Cocke,  64  Tex.  153.  A  debarment,  within  the 
meaning  of  the  statute,  is  a  fence  which  is  reasonably  suffi- 
cient to  prevent  like  stock  from  going  upon  the  track.  16 
Am.  &  Ene.  Enc.  Law  (2d  Ed.)  485;  12  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1081.  And  the  duty  rests  upon  the  railway 
company  to  exercise  reasonable  diligence  or  ordinary  care  to 
maintain  it  in  that  condition.  16  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  493;  Railway  Co.  v.  Cash  (Tex.  Civ.  App.)  28  S.  W. 
387.  The  statute  imposing  liability  for  failure  to  fence  does 
not  apply  to  places  where  public  necessity  and  convenience 
require  they  should  be  left  unfenced  (Railroad  Co.  v.  Cocke, 
64  Tex.  154),  or  at  places  where  the  articles  of  the  statute 
previously  mentioned  excuse  the  railway  from  fencing;  but, 
as  to  all  other  places,  it  is  clear  that  liability  exists  if  the 
fence  is  not  erected,  and  proper  diligence  used  to  maintain  it 
in  condition  to  exclude  stock  from  the  track.  When  openings 
are  left  in  the  right  of  way  fence  where  the  railway  is  not 
required  to  leave  them,  or,  in  other  words,  where  they  are 
not  authorized  by  law,  the  fence  is  not  complete;  and  it 
would  be  no  defense  that  this  condition  was  attributable  to 
an  arrangement  with  an  adjoining  owner,  so  fax  as  the  rights 
of  the  public  or  third  parties  may  be  affected  by  the  failure  to 
fence  at  that  particular  place.  Statutes  such  as  ours,  creat- 
ing liability  to  the  owner  of  stock  killed  or  injured  when  the 
track  is  not  fenced,  are  held  to  imply  the  duty  to  fence;  and 
the  purpose  of  such  a  law  is  not  merely  for  the  benefit  of  the 
adjoining  landowner,  but  is  generally  for  the  protection  of 
live  stock,  and  the  more  important  purpose  of  promoting  the 
security  of  persons  and  property  passing  over  the  railroads. 
12  Am.  &  Eng.  Enc  Law  (2d  Ed.)  1066.  In  Railway  Co. 
v.  Childress,  64  Tex.  346,  it  was  held  that  the  object  of  the 
statute  was  to  compel  railway  companies  to  fence  their  tracks 
for  the  purpose  of  preventing  damage  to  live  stock,  and  the 
still  more  important  purpose  of  protecting  the  traveling  pub- 
lic This  ruling  was  approved  in  Railway  Co.  v.  Rowland, 
70  Tex.  303,  7  S.  W.  718,  and  Railway  Co.  v.  Bender,  87  Tex. 
100,  26  S.  W.  1047.  This  is  the  purpose  and  object  that  is 
generally  given  to  these  statutes,  and  prevails  in  the  supreme 
court  of  the  United  States,  and,  we  believe,  in  every  state 
within  the  Union,  so  far  as  our  investigation  has  extended, 
with  the  exception  of  two.  The  following  authorities,  with 
many  others  that  could  be  cited,  maintain  this  view:  Hayes 
v.  Railway  Co.,  111  U.  S.  235,  4  Sup.  Ct.  369.  28  L.  Ed.  410, 
2  R  R  R-SS 
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15  Am.  &  Eng.  R.  Cas.  394  ;  Railway  Co.  v.  Johnson,  59  lad 
190;  Railway  Co.  v.  Roads,  33  Kan.  641,  7  Pac.  213;  Gillam 
v.  Railway  Co.,  26  Minn.  269,  3  N.  W.  353;  Dickson  v.  Rail- 
way Co.,  134  Mo.  140,  27  S.  W.  476,  25  L.  R.  A.  320,  46  Am. 
St  Rep.  433;  Blair  t.  Railway  Co.,  20  Wis.  254;  Fordycev. 
Jackson,  56  Ark.  597,  20  S.  W.  528,  597;  Keyser  v.  Railway 
Co.,  56  Mich.  559,  23  N.  W.  3">  56  Am.  Rep.  405;  Stuettgen 
v.  Railway  Co.,  80  Wis.  498,  50  N.  W.  407;  Isabel  v.  Rail- 
way Co.,  60  Mo.  484;  Railway  Co.  v.  Grablin,  38  Neb.  90,  56 
N.  W.  796,  57  N.  W.  522;  Donnegan  v.  Erhardt,  119  N.  Y. 
472,  23  N.  E.  1051,  7  L.  R.  A.  527;  Sullivan  v.  Navigation 
Co.,  19  Or.  323,  24  Pac.  408;  Welsh  v.  Railway  Co.,  53  Iowa, 
634,  6  N.  W.  13;  Railway  Co.  v.  Beckwith,  129  U.  S.  26, 
9  Sap.  Ct  207,  32  L.  Ed.  585 ;  Norris  v.  Railway  Co.,  63  Am. 
Dec  623;  Gillman  v.  Railway  Co.,  60  Me.  244. 

In  Sullivan  v.  Railway  Co.,  the  supreme  court  of  Oregon, 
and  in  Welsh  v.  Railway  Co.,  the  supreme  court  of  Iowa,  and 
in  Railway  Co.  v.  Beckwith,  the  supreme  court  of  the  United 
States,  in  construing  statutes  which,  like  oars,  did  not  in 
express  terms  require  railways  to  fence  their  tracks,  but  made 
them  liable  for  the  value  of  animals  killed,  held  that,  by  im- 
plication, the  duty  to  fence  was  required,  in  order  to  protect 
the  public  as  well  as  animals.  In  Norris  v.  Railway  Co.,  it 
is  said  that  the  duty  to  fence  is  not  only  for  the  protection  to 
those  living  contiguous  to  the  track,  but  for  the  public,  and 
when  they  do  not  fence,  they  must  know  that  injuries  may 
probably  result.  The  court,  in  Railway  Co.  v.  Roads,  33 
Kan.  641,  7  Pac.  213,  in  construing  a  somewhat  similar  statute 
to  ours,  held  that  the  purpose  of  the  statute  was  not  alone  for 
the  protection  of  domestic  animals,  but  also  to  promote  the 
security  of  persons  and  property  passing  over  the  roads,  and 
was  not  designed  merely  to  protect  adjoining  owners ;  that  the 
duty  to  fence  was  an  obligation  to  the  public  generally.  To 
the  same  effect,  in  construing  a  similar  statute,  is  Gillam  v. 
Railway  Co.,  26  Minn.  269,  3  N.  W.  353.  Hayes  v.  Railway 
Co.,  Dickson  v.  Railway  Co.,  Donneganv.  Erhardt,  and  some 
of  the  other  cases  cited  supra,  were  for  injuries  sustained  to 
persons  by  reason  of  failure  of  railways  to  fence,  and  in 
which  failure  to  fence  was  relied  upon  as  ground  of  recovery. 
The  doctrine  as  above  announced  was  recognized,  and  the 
statute  concerning  the  duty  to  fence  tracks  was  applied,  and 
the  failure  to  comply  therewith  was  regarded  as  negligence. 
In  Railway  Co.  v.  Wilson,  79  Tex.  371.  15  S.  W.  280,  11  L. 
R.  A.  486,  23  Am.  St.  Rep.  345,  it  is  held  that,  in  view  of  the 
law  that  permits  a  railway  to  fence  its  right  of  way,  if  this 
is  not  done,  and  derailment  of  a  train  is  caused  by  collision 
with  an  animal  on  the  track,  this  is  a  fact  in  a  personal  dam- 
age case  that  may  be  looked  to  on  the  question  of  care.  If 
the  purpose  of  the  statute  is  not  solely  for  the  benefit  of  the 
adjoining  landowners,  but  is  also  for  the  protection  of  the 
public,  the  railway  company  and  the  owners  of  land  adjoin- 
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ing  the  tracks  cannot,  by  arrangements  between  themselves, 
contract  away  the  rights  of  the  public,  or  interfere  with  or 
prevent  the  operation  of  the  statute  at  places  where  the  road 
should  be  fenced.  The  adjoining  owner,  by  agreement  with 
the  railway  company,  may  dispense  with  the  performance  of 
the  duty  to  fence,  so  far  as  his  rights  may  be  affected;  but  no 
snch  agreement  between  them  can  be  given  the  effect  of 
relieving  the  railway  company  of  the  burden  imposed  by  the 
statute,  when  the  failure  to  fence  may  affect  the  rights  of  one 
not  a  party  to  such  arrangement.  In  Railway  Co.  v.  Thomas, 
84  Ind.  106,  the  court  says:  "A  private  way  is  not  one  in 
which  the  public  have  an  interest,  and  closing  it  by  fence  or 
gate  can  affect  only  the  person  to  whom  it  belongs.  We  are 
unable  to  see  any  principle  upon  which  railroad  companies 
can  be  absolved  from  the  duty  to  fence  such  a  way.  If  they 
are  relieved  from  fencing  any  private  way,  where  can  any  line 
be  drawn?  For  there  are  many  kinds  of  private  ways  differ- 
ing in  size  and  character,  bnt  all  agreeing  in  the  one  par- 
ticular that  in  them  the  public  have  no  interest.  *  *  *  A 
railroad  company  cannot  escape  the  performance  of  the  duty 
devolved  upon  it  by  law  by  showing  a  contract  with  an 
adjacent  landowner  to  maintain  the  fence.  This  is  so  ex* 
pressly  decided  in  Railroad  Co.  v.  Ridge,  54  Ind.  39.  There 
are  cases  holding  that  the  person  who  contracts  with  the  rail- 
road company,  and  fails  to  perform  his  contract,  precludes 
himself  from  maintaining  an  action;  and  this,  we  think,  is  a 
correct  conclusion.  President,  etc,  v.  Smith,  16  Ind.  102; 
Railway  Co.  v.  Shimer,  17  Ind.  295.  But  the  rule  laid  down 
in  these  cases  by  no  means  leads  to  the  conclusion  that 
such  a  contract  will  deprive  a  man  who  is  a  stranger  to  it  of 
the  right  conferred  upon  him  by  law  to  sue  the  railway  com- 
pany, and  drive  him  to  an  action  against  the  person  with 
whom  the  company  contracted.  A  man  cannot  be  deprived 
of  his  law-given  right  by  a  contract  to  which  he  is  a  stranger. ' ' 
To  the  same  effect  is  Gillman  v.  Railway  Co.,  60  Me.  244; 
Warren  v.  Railway  Co.,  41  Iowa,  484;  Railway  Co.  v.  Wil- 
liamson, 104  Ind.  154,  3  N.  E.  814;  Railway  Co.  v.  Todd,  36 
III.  414.  In  these  cases  where  this  principle  was  applied,  the 
stock  of  one  not  a  party  to  the  agreement  between  the  rail- 
way companies  and  the  owners  of  adjoining  lands  trespassed 
upon  the  inclosure  of  such  adjoining  owners,  and  from  there 
went  upon  the  track  through  openings  in  the  right  of  way 
fence  placed  there  for  the  convenience  of  the  owner  of  the 
inclosure.  This  principle  was  recognized  by  the  court  in 
Railway  Co.  v.  Bellows  (Tex.  Civ.  App.)  39  S.  W.  1000. 

'A  case  much  in  point  is  Railway  Co.  v.  Wessendorf  (Tex. 
Civ.  App.)  39  S.  W.  132,  which  construes  Railway  Co.  v. 
Glenn  (Tex.  Civ.  App.)  30  S.  W.  845,  to  apply  to  openings 
in  fence  where  the  track  divides  an  inclosure,  but  holds  that 
where  the  track  divides  the  lands  of  two  different  owners,  and 
in  the  right  of  way  fence  on  one  side  is  placed  a  gate  for  the 
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convenience  of  the  owner  of  the  premises  upon  that  side,  it 
is  not  such  an  opening  as  is  authorized  by  law,  and  that,  if 
the  animal  of  some  third  party  goes  upon  the  track  through 
such  gate  and  is  injured,  the  railway  company  is  liable.  In 
other  words,  the  effect  of  the  ruling;  is  that  an  owner  who  is 
not  entitled  to  an  opening  cannot,  by  arrangement  for  one 
between  him  and  the  railway  company,  affect  the  rights  of 
third  parties  whose  stock  may  enter  upon  the  track  through 
such  opening.  In  Railway  Co.  v.  Peterson,  8  Tex.  Civ.  App. 
368,  27  S.  W.  960,  it  is  held  that  a  fence  around  an  inclosure 
through  which  the  track  may  ran  is  not  a  fencing  of  the  right 
of  way,  within  the  meaning  of  the  statute.  In  Gillam  v. 
Railway  Co.,  26  Minn,  369,  3  N.  W.  353,  it  was  held  that  the 
ownership  by  the  railway  company  of  the  section  of  land 
through  which  the  track  was  located  did  not  excuse  it  of  the 
duty  of  fencing.  In  this  case  it  was  said:  "Of  the  cases 
that  consider  statutes  of  this  kind,  we  think  those  are  decided 
upon  the  better  reason  which  hold  that  such  statutes  are 
police  regulations  designed  for  the  protection  of  all,  and  not 
merely  rules  for  constructing  division  fences  between  adjoin- 
ing owners,  for  neglect  of  which  only  an  adjoining  owner  may 
complain."  In  support  of  this  principle  is  cited  Contra  v. 
Railway  Co.,  13  N.  Y.  42;  Shepard  v.  Railway  Co.,  35  N.  Y. 
641 ;  Browne  v.  Railway  Co.,  12  Gray,  55,  71  Am.  Dec.  736; 
Spence  v.  Railway  Co.,  25  Iowa,  139;  Railroad  Co.  v.  Town- 
send,  10  Ind.  38;  Stewart  v.  Railway  Co.,  32  Iowa,  561.  In 
Railway  Co.  v.  White,  94  Ind.  257,  and  Railway  Co.  v.  Mc- 
Gavock's  Adm'rs,  90  Va.  507,  18  S.  E.  009,  it  is  held  that  the 
duty  to  fence  is  not  excused  because  the  adjoining  landowners 
may  have  erected  fences  along  the  right  of  way.  In  order  to 
accomplish  the  purpose  of  the  statute,  the  public  and  owners 
of  animals  which  may  be  injured  may  look  to  the  law  for  the 
measure  and  extent  of  the  liability  of  the  railway  companies, 
and  such  liability  cannot  be  bartered  away  and  discarded, 
except  as  to  those  who  may  consent  that  it  may  be  done;  nor 
can  the  duty  imposed  by  law  for  the  public  good  be  delegated 
upon  others  by  these  corporations,  so  as  to  absolve  the  latter 
from  liability  to  those  who  do  not  by  contract,  express  or  im- 
plied, assume  such  burdens.  A  private  opening  in  the  right 
of  way  fence,  placed  there  for  the  benefit  of  the  owner  of  the 
adjoining  inclosure,  may,  and  doubtless  would,  charge  him 
with  the  duty  of  keeping  it  closed  by  gate  or  otherwise,  in  so 
far  as  bis  rights  may  be  affected;  but,  if  it  was  at  a  place 
where  a  fence  was  required,  the  duty  imposed  by  the  statute 
npon  the  railway  company,  so  far  as  the  public  are  concerned, 
wonld  require  of  the  railway  company,  in  order  to  fully  dis- 
charge that  duty,  to  see  that  such  gates  were  closed.  The 
inconvenience  to  the  railway  company  in  performing  that 
duty  is  no  reason  why,  in  the  interest  of  the  public,  it  should 
not  be  burdened  with  it.  If  openings  were  permitted  at  any 
and  every  place  in  the  right  of  way  fence,  merely  for  the 
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private  convenience  of  the  adjoining  owners,  with  the  con- 
sequence that  railway  companies  were  thereafter  excused 
from  the  exercise  of  any  care  at  such  places  in  maintaining  a 
fence  reasonably  calculated  to  exclude  stock  from  the  track,  the 
principal  purpose  and  object  of  the  statute  would  be  defeated. 
The  admission  of  such  a  doctrine  would  practically  nullify  . 
the  statute,  which  ought  not  to  be  encouraged  further  than 
the  advance  made  in  that  direction  by  the  supreme  court 
in  the  recent  case  of  Railway  Co.  v.  Hanacek,  55  S.  W.  1117. 
If  by  such  an  arrangement  between  the  railway  company  and 
the  adjoining  owner  the  former  may  be  excused,  for  the  same 
reason  a  railway  company  may  be  excused  from  fencing  any 
part  of  its  track  whenever  the  adjoining  owners  along  the 
same  may  by  agreement  relieve  it  of  that  duty.  The  letter, 
spirit,  and  purpose  of  the  law  which  imposes  the  duty  to 
fence  condemn  any  such  construction ;  and  in  view  of  the 
positive  and  unequivocal  terms  of  the  statute  upon  this  sub- 
ject, it  would  be  judicial  legislation,  in  the  nature  of  a  judicial 
repeal,  for  this  court,  or  any  other,  to  so  pervert  the  law  and 
give  it  such  effect. 

The  facts  of  this  case  distinguish  it  from  Railway  Co.  v. 
Hanacek,  55  S.  W.  1117,  where  the  supreme  court,  in  effect, 
held  that  where  the  track  divided  an  inclosure,  and  private 
openings  were  left  in  the  right  of  way  fence  for  the  con- 
venience of  the  owner,  in  order  to  admit  access  to  both  sides 
of  the  inclosure,  the  railway  company  rested  under  no  duty  to 
keep  the  openings  closed,  to  third  parties  whose  stock  may 
enter  the  inclosnre  and  wander  upon  the  track  through  such 
openings.  The  futility  of  the  efforts  of  this  court  possibly 
amount  to  folly,  when  attention  is  called  to  errors  committed 
by  the  supreme  court  in  passing  upon  questions  which  they 
have  deliberately  considered,  but  in  this  instance  we  cannot 
forbear  an  assertion  of  our  privilege  of  directing  attention  to 
what  we  conceive  to  be  the  error  committed  by  that  court 
in  deciding  Railway  Co.  v.  Hanacek.  The  law  which  re- 
quired or  authorized  railways  to  fence  their  tracks  was  in 
existence  long  prior  to  the  enactment  of  the  law  which 
authorized  private  openings  in  inclosures.  It  was  not  the 
purpose  of  the  latter  act  to  repeal  the  former,  or  qualify  and 
limit  its  operation,  so  as  to  deprive  the  public  of  the  benefit 
of  the  statute,  or  to  give  it  an  operation  inconsistent  with 
its  object  and  purpose.  Private  openings  in  inclosures  for 
the  benefit  of  the  owners  thereof  were  intended  merely  for  the 
convenience  of  such  owners,  who,  as  between  them  and 
the  railway  company,  were  charged  with  the  duty  of  keeping 
the  same  closed.  But  if  the  duty  rested  upon  the  railway, 
in  the  interest  of  the  public,  to  erect  and  maintain  a  fence, 
what  provision  of  the  law,  or  rule  of  construction  consistent 
with  the  general  purpose  of  the  statute,  would  authorize  the 
railway  company  to  dispense  with  this  requirement,  and  re- 
lieve' it  of  its  duty  to  the  public,  merely  for  the  convenience 
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of  an  individual?  There  is  nothing  upon  the  face  of  the 
statute  that  would  justify  such  a  construction.  It  is  true, 
openings  in  the  right  of  way  for  the  benefit  of  the  individual 
owners  of  inclosnres  are  permitted;  but  it  does  not  by  any 
means  follow  that  from  this  grant  of  statutory  privilege  to 
such  owners  the  implication  necessarily  follows  that  the  rail- 
way companies  ceased  to  owe  any  duty  to  the  oublic  to  main- 
tain their  fences.  It  is  clear  that  it  was  not  the  purpose  of 
the  statute  to  dispense  with  right  of  way  fences  when  the 
track  ran  through  inclosnres;  and  it  is  clear,  from  the 
unquestioned  weight  of  authority  upon  the  subject,  where 
statutes  similar  to  ours  have  been  construed,  that  they  are 
not  passed  simply  for  the  benefit  of  adjoining  owners,  but 
for  the  more  enlarged  purpose  of  protecting  the  public.  If 
this  is  true,  it  logically  follows  that  when  the  supreme  court, 
in  the  Hanacek  Case,  in  effect,  held  that  when  private  open- 
ings were  made  for  the  convenience  of  the  owners  of  the 
inclosnres,  at  the  request  of  the  latter,  and  that  thereafter  no 
duty  rested  upon  such  corporations  to  the  public  at  such 
places,  the  effect  was  to  practically  dispense  with  the  require- 
ment to  erect  fences  through  inclosnres,  and  that  any  arrange- 
ment looking  to  this  end,  made  between  the  owners  thereof 
and  the  railway  companies,  were  matters  of  private  concern, 
in  which  the  public  had  no  interest.  It  is  believed  that  it 
would  practically  defeat  the  purpose  and  object  of  the  statute 
to  relieve  railway  companies  from  fencing  their  tracks  when- 
ever the  owners  of  adjacent  lands  might  excuse  them  from  so 
doing,  or  when  such  owners  may  fence  their  lands,  and 
thereby  bring  them  within  inclosnres  through  which  the  track 
may  ran.  Suppose  the  case  of  a  railway  constructed  through 
a  large  pasture  inclosed  by  a  fence  erected  by  the  owner,  and 
by  arrangement  between  the  latter  and  the  railway  company, 
for  the  convenience  of  the  owner,  no  right  of  way  fence  is 
built,  or,  if  one  is  erected,  it  is  agreed  that  the  owner  of  the 
premises  shall  maintain  it  in  proper  condition,  or  that  the 
railway  shall  leave  such  openings  as  the  owner  may  desire, 
and  by  reason  of  a  defect  in  the  inclosure  fence  the  stock  of 
a  third  party  should  enter  the  pasture  and  go  upon  the  track; 
it  is  clear,  in  such  a  case,  to  be  consistent  with  the  statute 
and  principles  which  underlie  this  question,  as  determined 
by  nearly  all  the  cases  upon  the  subject,  that  the  railway 
company  would  be  liable,  yet  the  rule  announced  in  the 
Hanacek  Case  would  excuse  it  from  liability.  If  the  duty  to 
fence  cannot  be  contracted  away,  and  exists  in  favor  of  the 
public,  and  a  train  is  derailed  by  reason  of  collision  with 
animals  that  came  upon  the  track  at  places  where  the  fence 
was  defective  or  not  complete,  and  that  condition  existed  by 
reason  of  an  arrangement  for  the  private  convenience  of  the 
owner  of  the  adjacent  lands,  it  is  clear,  under  some  of 
the  authorities  cited,  that  the  opening  left  in  the  fence  for  the 
convenience  of  the  owner  could  not  be  interposed  as  a  defense 
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to  defeat  the  liability  of  the  railway  company  for  injuries  sus- 
tained by  some  one  in  the  collision.  In  these  instances,  and 
others  of  a  like  kind  which  could  be  given,  the  Hanacck 
Case,  logically  considered,  wonld  have  the  effect  of  excusing 
liability.  Where  the  opening  is  allowed  for  the  private  con- 
venience of  the  owner  of  the  inclosure,  it  certainly  was  not 
the  purpose  of  the  statute,  by  the  nse  of  the  expression  "open- 
ing," to  altogether  dispense  with  something  in  the  nature  of 
gates,  bars,  or  shutters  provided  fur  the  purpose  of  closing 
the  opening  when  not  being  used,  in  order  to  make  the  fence 
at  that  point  complete.  To  leave  such  opening  without  some 
provision  of  this  character  being  made  would  purposely  have 
the  effect  of  relieving  the  railway  company  from  fencing. 
The  law  does  not  say  how  wide  the  opening  shall  be,  and  if 
an  opening  is  left  such  as  may  be  provided  for  by  a  contract 
between  the  railway  company  and  the  owners,  and  no  pro- 
vision is  made  for  closing  it  and  keeping  it  closed,  stock  at 
that  place  could  enter  upon  the  track  as  easily  as  if  there  was 
no  right  of  way  fence  erected  at  all.  Where  such  openings 
are  made  for  the  convenience  of  the  owner  of  the  adjacent 
lands,  the  railway  company,  in  order  to  guard  against  the 
negligence  or  the  want  of  care  on  the  part  of  the  owner  in 
keeping  the  openings  closed,  could,  by  reason  of  its  duty  to 
the  public,  looking  to  that  end,  so  shape  its  contract  with  the 
owner  as  to  hold  him  liable  in  the  event  snch  company  is 
held  responsible  for  its  negligence  in  this  respect  And  in 
cases  where  this  exaction  cannot  be  imposed  upon  the  owner 
of  the  premises,  and  where  the  private  opening  is  made  for 
his  benefit,  and  he,  by  virtue  of  his  duty  to  the  railway  com- 
pany to  keep  it  closed,  fails  to  do  this,  he  might  be  held  re- 
sponsible to  the  company,  where  his  negligence  has  caused 
the  injury.  In  keeping  with  the  policy  of  the  law,  which  im- 
poses the  burden  upon  the  railway  company  to  fence  its  track, 
the  public,  or  any  person  who  may  not  be  connected  with  the 
arrangement  between  it  and  the  owner  of  the  premises,  is 
entitled  to  look  to  the  railway  company  for  the  performance 
of  this  duty,  and  may  hold  it  primarily  liable  when  it  fails  in 
this  respect,  and  cannot  be  forced  to  an  action  solely  against 
the  defaulting  owner  of  the  premises. 

It  has  been  held  (and  correctly  so)  that  the  railway  com- 
pany must  erect  its  fences  along  its  right  of  way,  and,  when 
so  done,  is  only  charged  with  ordinary  diligence  to  main- 
tain them  in  proper  condition.  Now,  the  railway  company,  in 
fencing  its  track,  in  order  to  guard  against  danger  from 
private  openings  in  its  right  of  way  fence,  could  provide 
means,  by  cattle  stops  and  guards,  in  order  to  prevent  animals 
from  wandering  upon  the  track,  or,  in  the  absence  thereof, 
could  and  should  be  held,  in  the  interest  of  the  public,  to 
exercise  reasonable  diligence  to  see  that  the  means  used  for 
closing  the  openings  in  the  right  of  way  fence  are  properly 
shut  and  kept  closed.     It  is  not   meant  by  this  that  the  rail- 
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way  company  mast  have  stationed  at  each  private  opening  a 
watchman  or  guard,  in  order  to  keep  the  same  closed ;  bnt  the 
idea  intended  to  be  conveyed  is  that,  to  accomplish  this  pur- 
pose, it  must  exercise  some  sort  of  diligence  commensurate 
with  the  requirements  of  the  law  upon  this  subject.  There 
are  places,  such  as  public  streets,  roads,  etc,  at  which  the 
railway  company  is  not  required  to  fence  its  track;  bnt  it  is 
clear,  from  reading  the  provisions  of  the  statute  upon  this 
■abject,  and  the  decisions  of  the  various  courts  where  such 
statutes  have  been  construed,  that  it  was  not  the  purpose  to 
relieve  the  railway  company  from  using  some  means  to  guard 
its  track  at  these  particular  places,  so  as  to  prevent  animals 
from  entering  upon  it  The  whole  tenor  of  the  law  upon 
this  subject  is  that  because  the  railway  company  need  not 
at  a  particular  place,  make  its  fence  complete,  it  is  not,  how- 
ever, relieved  from  the  exercise  of  diligence  at  such  places  to 
guard  the  same  in  the  interest  of  the  public.  If  the  burden 
is  imposed  and  the  duty  is  not  dispensed  with  at  these  public 
crossings,  why  should  it  not  be  required  when  the  failure  to 
fence  and  close  up  openings  is  made  for  the  private  con- 
venience of  landowners  adjacent  to  the  track?  It  cannot  be 
said  that  the  railway  company  is  absolved  from  all  duty  and 
care  at  these  particular  places,  and  that  the  public  have  no 
interest  in  the  fencing  of  the  track  at  such  places.  Collisions 
of  trains  with  animals  upon  the  track,  entering  through  such 
openings,  are  just  as  likely  to  occur  as  with  animals  entering 
upon  the  track  at  public  crossings;  and  the  disaster  to  the 
traveling  public  may  be  as  great  in  the  one  case  as  in  the 
other.  The  court  of  civil  appeals,  in  the  case  of  Railway  Co. 
v.  Glenn  (Tex.  Civ.  App.)  30  S.  W.  845,  quotes  with  approval 
so  much  of  the  opinion  in  Adams  v.  Railroad  Co. ,  26  Pac.  439, 
by  the  supreme  court  of  Kansas,  to  the  effect :  "To  place 
upon  the  railroad  company  the  responsibility  of  keeping  the 
gates  closed  would  require  that  an  employee  of  the  company 
should  be  stationed  at  every  crossing,  to  see  that  the  land- 
owner performs  the  required  obligation  resting  upon  him  to 
close  the  gate  provided  for  his  special  benefit.  This  would 
be  an  impracticable  and  unreasonable  burden,  and  was  mani- 
festly not  within  the  contemplation  of  the  legislature." 
Where  the  action  is  brought  for  damages  sustained  by  the 
landowner  on  account  of  his  animals  entering  upon  the  track 
through  the  open  gate,  this  rule  would  be  correct;  for  he,  by 
his  arrangement  with  the  railroad,  has  assumed  the  duty,  so 
far  as  he  is  concerned,  of  keeping  the  gate  closed,  and,  if  he 
fails  to  do  this,  he  has  no  jnst  ground  of  complaint.  But  this 
rule  cannot  apply  where  the  public  interest  or  the  rights  of 
some  third  party  are  involved,  and  it  is  certainly  a  novel 
doctrine  that  public  duties  may  be  dispensed  with  by  railroad 
companies  because  they  may  be  put  to  extra  expense  and 
inconvenience  in  performing  them.  Really,  from  the  perform- 
ance of  these  duties  the  railway  company  might,  and  doubt- 
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less  would,  receive  a  corresponding  benefit,  because  if  it 
exercised  reasonable  diligence  at  these  particular  places  to  ■ 
keep  such  openings  closed,  in  order  to  prevent  stock  from 
entering  upon  the  track,  collisions  with  which  are  the 
frequent  causes  of  derailment  of  trains,  it  would  have  a 
tendency  to  prevent  accidents.  The  consequence  necessarily 
follows  that  from  every  wreck  or  derailment  of  trains  some 
damage  or  loss — more  or  leas — is  sustained  by  the  railway 
companies.  As  indicated  in  a  previous  portion  of  this 
opinion,  after  the  fence  is  once  erected  the  railway  company 
is  only  charged  with  the  exercise  of  ordinary  care  in  main- 
taining it  in  a  proper  condition,  so  as  to  exclude  stock  from 
the  track.  The  intimation  in  the  Kansas  case  quoted  as  to 
the  burden  of  diligence  that  would  be  imposed  upon  railway 
companies  in  order  to  perform  their  duty,  to  the  extent  of 
keeping  watchmen  at  each  private  crossing,  would  not,  under 
the  rule  that  prevails  in  this  state,  be  absolutely  required. 
If  the  openings  in  the  fence  were  once  provided  with  the 
proper  means  of  closing  the  same,  the  railway  company  at 
such  places  would  only  be  required  to  exercise  ordinary  care 
to  see  that  the  means  for  closing  were  in  proper  condition, 
and  also  to  exercise  like  care  to  see  that  they  were  properly 
kept  closed.  The  duty  at  these  points  would  be  no  greater 
than  that  of  maintaining  the  right  of  way  fences  along  the 
road.  As  said  in  Railroad  Commission  of  Texas  v.  Houston 
&  T.  C.  R.  Co.,  16  Tex.  Civ.  App.  137,  40  S.  W.  526,  1052,  in 
their  relation  to  the  public,  many  duties  are  imposed  upon 
railway  companies,  the  observance  of  which  might,  and 
doubtless  would,  cause  some  extra  expense  and  incon- 
venience, but  this  fact  has  never  been  recognized  as  an  excuse 
for  the  failure  or  refusal  to  perform  these  duties  when  the 
interest  of  the  public  required  their  observance. 

We  have  great  respect  for  our  supreme  court,  and  generally 
defer  to  their  superior  learning  and  ability,  and  most  usually 
acquiesce,  without  murmur,  in  their  decisions.  It  is  in  no 
captions  spirit  that  this  contention  is  made,  but  solely  with  a 
view  to  drawing  attention  to  this  question,  so  that,  if  again 
presented,  the  suggestions  made  may  be  considered. 

Our  statute  evidently  intends  (and  those  of  other  states  that 
are  similar  have  been  so  construed)  to  make  the  railway  com- 
panies liable,  although  the  animals  injured  were  upon  the  track 
contrary  to  the  wishes  of  the  company,  and  were  technically 
trespassing.  The  general  rnle  upon  this  subject,  where  lia- 
bility is  made  to  depend  upon  statute,  when  a  right  of  way 
fence  is  not  erected,  is  that  the  railway  companies  are  liable, 
although  the  animals  injured  may  trespass  upon  the  inclosure 
from  which  they  enter  upon  the  track.  16  Am.  &  Eng.  Enc. 
Law,  4Q5;  Gillam  v.  Railway  Co.,  26  Minn.  268,  3  N.  W. 
353;  Railway  Co.  v.  Roads,  33  Kan.  642,  ?Pac.  313;  Spinner 
v.  Railway  Co.,  67  N.  Y.  153;  Searles  v.  Railway  Co.,  35 
Iowa,  490;  Witthouse  v.  Railway  Co.,  64  Mo.  523.     In  Corwin 
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v.  Railway  Co.,  13  N.  Y.  42-54,  it  is  said  the  law  require* 
railroad  companies  to  inclose  their  tracks  with  fences,  to 
prevent  animals  from  coming  on  the  tracks,  and  that  one 
method  provided  for  seeming  that  object  is  the  provision 
charging  the  companies  with  damaees  for  injuries  done  to 
animals,  and  that  it  is  not  material  from  whence,  and  under 
what  circumstances,  the  animals  enter  upon  the  track,  pro- 
vided they  are  enabled  to  get  there  by  the  absence  of  fences 
or  cattle  guards.  In  the  absence  of  a  stock  law  which  is 
enforced  to  prevent  animals  from  leaving  the  premises  of 
their  owners,  it  may  be  expected  that  animals,  by  reason  of 
their  instinct,  will  likely  wander  into  inclosures  which  are 
invitingly  left  open,  or  not  securely  fenced.  Under  snch  cir- 
cumstances, they  are  not  so  regarded  as  trespassers,  in  the 
sense  that  no  duty  or  care  need  be  exercised  by  the  owner  of 
the  premises  or  the  railway  company,  looking  to  their  pro- 
tection. This  rule  has  been  applied  in  a  variety  of  instances, 
— even  to  the  protection  of  children  of  immature  years  who 
may  wander  into  places  of  danger  left  open  and  unguarded 
by  the  owner  of  the  premises.  Railway  Co.  v.  McDonald, 
152  U.  S.  379-280,  14  Sap.  Ct  619,  38  L,  Ed.  414- 

Tbe  deductions  to  be  drawn  from  the  evidence  sufficiently 
indicate  that  the  injuries  which  subsequently  developed  npon 
the  male  were  attributable  to  collision  with  the  train. 

We  rale  against  appellant  on  the  subject  of  taxing  costs  in 
the  item  of  witness  fees.  The  witnesses  were  duly  subpoenaed 
to  attend  the  justice's  court,  and  were  informed,  when  the 
case  was  appealed,  to  also  attend  the  county  court,  which  they 
did,  without  the  service  npon  them  of  additional  subpoenas. 
So  far  as  the  disposition  of  this  question  is  concerned,  it  ii 
only  necessary  for  as  to  state  that,  in  oar  opinion,  the  facts 
stated  by  the  trial  court  in  the  order  entered  in  disposing  of 
this  question,  in  effect,  show  that  the  witnesses  waived  the 
issuance  of  subpoenas,  and  that  conduct  was  tantamount  to  an 
agreement  to  attend  the  county  court  as  witnesses  without 
the  necessity  of  farther  subpoenas.  The  statute  authorizes  a 
subpoena  to  be  issued  for  a  witness,  but  there  is  nothing  in 
the  statute  that  forbids  the  witness  to  waive  the  issuance  of 
such  process,  and  to  attend  upon  the  trial  in  obedience  to 
snch  waiver.  And  when  such  is  the  case,  we  think  he  is 
entitled  to  his  witness  fees,  which,  like  other  costs,  should  be 
taxed  against  the  unsuccessful  party. 

Judgment  affirmed. 

On  Rehearing  and  on  Motion  to  Certify. 
(April  4.  1902.) 
In  the  written  argument  on  motion  for  rehearing,  coonsel 
far  appellant  makes  this  statement:  "We  respectfully  sub- 
mit that  the  court  is  not  justified,  under  the  facts  in  this  case, 
in  finding  that  there  were  accessible  to  Johnson,  the  owner  of 
the  land  adjoining  appellant's  right  of  way  where  the  animals 
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went  upon  the  track,  and  bis  tenants,  other  convenient  ways 
open  to  the  public  road.  According  to  the  testimony  of  Wil- 
liam Creed,  the  ancle  of  the  young  man  who  had  the  stock  in 
charge  at  the  time  of  the  alleged  injury,  the  upper  crossing, 
near  the  upper  side  of  the  field,  is  in  bad  condition,  and  is 
hardly  ever  used."  In  reply  to  this  statement,  we  copy  from 
the  statement  of  facts  the  following  evidence,  as  appears  in 
the  record:  "There  was  a  crossing  and  opening  npon  the 
upper  side  of  the  field,  that  went  out  to  the  public  road,  be- 
sides this  opening  where  the  animals  went  upon  the  right  of 
way.  There  was  also  an  opening  or  gate  at  the  Harwood 
house  to  get  into  the  public  road  from  the  field  where  my 
ancle  lived."  The  ancle  referred  to  here  is  William  Creed, 
mentioned  in  the  above  statement  of  appellant.  Again,  as 
shown  by  the  record,  Mr.  Johnson,  the  owner  of  the  premises, 
testified:  "There  is  another  crossing  at  the  upper  side  of 
the  field,  but  it  is  not  as  convenient  as  the  one  I  am  talking 
about."  (This  latter  crossing  is  the  one  where  the  animals 
entered  upon  the  track.)  In  speaking  of  the  crossing  where 
the  animals  went  npon  the  track,  the  witness  testified  as  fol- 
lows: "I  asked  the  section  foreman  to  repair  this  crossing, 
and  fix  it  so  that  we  could  cross  there,  because  it  was  more 
convenient  for  as  to  get  ia  and  out  to  the  public  road  which 
led  to  Sao  Marcos  at  this  point.  At  the  time  I  asked  the 
foreman  to  fix  this  crossing,  I  had  another  leading  oat  iato 
this  same  road,  and  could  also  go  oat  at  the  Harwood  house. 
This  last  way  was  nearer,  but  we  had  an  extra  gate  to  go 
through. "  A  comparison  of  this  evidence  with  the  above 
statement  of  the  appellant  characterizes  the  latter,  and  it  is 
needless  for   as  to  farther  comment  upon  it. 

There  is  also  in  the  motion  to  certify  the  question  to  the 
supreme  court  a  farther  statement  that  the  facts  stated  by 
this  court  were  not  justified  by  the  evidence  in  the  case. 
This  is  all  that  counsel  says  upon  this  subject,  and  does  not 
undertake  to  point  oat  any  particular  finding,  other  than  that 
previously  mentioned,  that  is  not  sustained  by  the  evidence. 
This  general  statement  is  as  inaccurate  as  the  specific  state- 
ment heretofore  noticed,  which  is  disproved  by  the  evidence 
copied  from  the  record.  There  is  not  a  statement  of  fact  in 
the  opinion  that  is  not  supported  by  the  evidence.  The  evi- 
dence shows  conclusively,  beyond  dispute, — beyond  room  for 
contention, — that  the  opening  in  question  was  one  of  mere 
convenience,  to  afford  a  convenient  way  to  Johnson  and  his 
tenants  to  the  public  road.  A  way  of  necessity  mast  be  more 
than  one  of  convenience.  If  the  owner  of  the  land  can  use 
another  way,  he  cannot  claim  by  implication  the  right  to  pass 
over  that  of  another  to  get  to  his  own.  Allen  v.  Carleton,  29 
Tex.  78,  94  Am.  Dec.  260;  Hall  v.  City  of  Austin  (Tex.  Civ. 
App.)  48  S.  W.  55;  19  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  08. 
"The  right  of  way  from  necessity  over  the  land  of  another  is 
always  of  strict  necessity,  and  this  must  not  be  created  by  the 
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party  claiming  the  right  of  way.  It  never  exists  where  a  man 
can  get  to  his  own  property  through  his  own  land.  That  the 
way  through  his  own  land  is  too  steep  or  too  narrow  does  not 
alter  the  case.  It  is  only  where  there  is  no  way  through  his 
own  land  that  the  right  of  way  over  the  land  of  another  can 
exist.  That  a  person  claiming  a  way  of  necessity  has  already 
one  way  is  a  good  plea  in  bar  to  the  plaintiff."  This  is  the 
language  of  the  court  in  McDonald  v.  Lindall,  3  Rawle,  492. 
To  the  same  effect  is  Morgan  v.  Meuth,  60  Mich.  338,  27  N. 
W.  509,  and  other  cases  that  might  be  cited.  The  court,  in 
Smylesv.  Hastings,  22  N.  Y.  223,  says:  "There  can  be  do 
implication  of  a  grant  of  a  right  of  way  of  necessity  where 
the  grantees  have  the  means  of  obtaining  access  to  the 
lands  granted  without  trespassing  on  the  adjoining  lands 
of  the  grantor  or  the  property  of  a  stranger.  If  they  can 
be  approached  from  a  pnblic  highway,  or  by  passing 
through  adjoining  lands  of  the  grantee,  no  right  of  neces- 
sity would  be  implied."  From  the  rule  thus  announced, 
together  with  the  evidence  upon  this  subject,  this  court 
was  clearly  justified  in  the  conclusion  that  the  opening 
in  the  right  of  way  fence,  and  the  way  from  there  to  the 
public  road,  was  not  one  of  necessity;  and  the  opening  in 
question  could  not  be  justified  upon  this  ground,  because  it 
was  clearly  shown  that  it  was  merely  for  the  convenience  of 
the  owner  of  the  adjoining  lands  west  of  appellant's  right  of 
way. 

It  is  insisted  in  the  request  to  certify  that  the  disposition  of 
this  case  by  this  court  is  in  conflict  with  the  decision  of  the 
supreme  court  in  Railway  Co.  v.  Hanacek,  5  5  S.  W.  11 17,  and 
the  same  case  as  decided  by  the  court  of  civil  appeals  in  56 
S.  W.  938,  and  also  in  conflict  with  the  case  of  Railway  Co.  v. 
Chenault  (Tex.  Civ.  App.)  Go  S.  W.  55 ;  and  the  statement  is 
also  made  that  we  have  attempted  to  overrule  the  decision  of 
the  supreme  court  in  the  Hanacek  Case,  supra.  In  the 
Hanacek  Case,  in  the  latter  part  of  the  opinion  of  the  supreme 
court,  occurs  this  statement:  "Of  course,  our  decision  does 
not  apply  to  those  cases  where  openings  or  intervals  in  fences 
not  authorized  bylaw  have  been  made."  This  and  other 
expressions  in  the  opinion  are  applicable  to  the  case  before 
ns,  and  support  us  in  the  conclusion  reached  by  as  in  deciding 
this  case.  There  is  little  ambiguity,  in  our  opinion.  It 
seems  to  us  that  it  can  be  easily  understood  to  apply  to  a  state 
of  facts  which  shows  that  the  opening  through  which  the 
animals  went  upon  the  track  was  not  one  provided  for,  per- 
mitted, or  authorized  by  law.  Nor  could  it  be  granted  on  the 
ground  that  it  was  one  of  necessity.  In  the  case  before  us, 
the  appellant's  road  did  not  divide  an  inclosure,  and  the  open- 
ing was  not  for  the  purpose  of  permitting  the  owner  of  the 
premises  to  go  from  one  part  of  his  grounds  to  that  upon  the 
opposite  side  of  the  track.  It  is  not  pretended  that  it  was  a 
public  crossing  or  a  neighborhood  crossing,  and  that  the  open- 
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ine  was  made  for  any  such  purpose ;  bat,  beyond  dispute,  it 
is  shown  that  it  was  placed  there  for  the  private  use  of  the 
owner  of  the  premises  west  of  the  appellant's  right  of  way. 
In  the  cases  with  which  the  appellant  contends  oars  is  in  con- 
flict, it  is  indisputably  shown  by  the  facts  that  tbe  railway 
ran  through  inclosares,  and  that  the  openings  were  put  there 
for  the  purpose  of  affording  a  way  to  and  from  the  premises 
and  inclosares  divided  by  the  right  of  way.  These  were 
instances  in  which  the  owners  of  the  premises  were  entitled 
to  the  opening  as  a  means  of  way  from  one  part  of  the 
inclosure  to  the  other.  Here  the  case  is  entirely  different,  for 
the  reason,  as  stated  before,  that  the  right  of  way  and  track 
do  not  divide  an  inclosure.  What  we  said  concerning  the 
Hanacek  Case  was  a  mere  matter  of  criticism,  and  not  because 
it  conflicted  with  the  case  we  were  called  upon  to  decide. 
We  availed  ourselves  of  the  privilege  of  merely  criticising  a 
decision  of  the  supreme  court  which  we  were  of  the  opinion 
was  not  correctly  decided. 

(Question  of  practice  omitted.) 

Motions  overruled. 

Hughes  et  al.  v.  Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania,  April  21, 1002,) 

[51  Atl.  Rep.  990.] 

Carriage  of  Freight— Void  Stipulation  Purporting  to  Limit  Liability*— 
Contract  Made  in  Another  State. 
A  stipulation  in  a  contract  for  the  carriage  of  a  horse  limiting  liabil- 
ity in  case  of  injury  from  negligence  of  the  carrier  to  $100,  being' 
against  the  policy  of  tbe  state,  will  not  be  enforced,  where  the  injury 
occurs  within  tbe  state,  though  the  contract  is  made  outside  the  state, 
for  carriage  from  a  point  without  to  a  point  within  it,  by  connecting 

Connecting  Carriers) — Separable  Contract. 

A   contract   to   carry  by  connecting  lines— the   carrier   making  the 
contract  not  contracting  for  itself  beyond  its  lines,  but  acting  as  agent 
only  for  the  connecting  carrier,  and  the  freight  charges  for  each   line 
being  distinct — is  a  separable  contract. 
Interstate  Commerce  Act— State  Statute  Limiting  Liability. 

The  interstate  commerce  act.  the  object  of  which  is  to  secure  continu- 
ous passage  and  uniform  rates,  and  to  compel  the  furnishing  of  equal 
facilities,  is  not  violated  by  holding  a  contract  for  carriage  from  a  point 
without  tbe  state  to  a  point  within  it  invalid,  so  far  as  concerns  points 
within  the  state,  in  its  stipulation  limiting1  the  carrier's  liability  in  case 
of  injury  from  negligence. 

Mitchell  and  Brown,  J.T.,  dissenting. 

•See  extensive  note,  giving  full  array  of  authorities  affirming  and 
denying  the  power  of  a  common  carrier  to  limit  its  common-law  liabil- 
ity for  negligence,  appended  to  J.  J.  Douglass  Co.  v.  Minnesota  Tr. 
Co..  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  671.  See  also,  6  Rap.  A  Mack's  Dig. 
331  et  seq. 

+See  generally,  note  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  N.  K. 
Fairbanks  A  Co.,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  179.  See  also,  generally. 
Miller  G.  &  E.  Co.  v.  Union  Pac.  Ry.  Co.,  S  Am.  A  Eng.  R.  Cas.,  N.  S., 
1,  and  note  at  end  of  case,  and  note  appended  to  Louisville  &  N.  R, 
Co.  v.  Tarter,  7  Am.  4  Eng.  R.  Cas.,  N.  S.,  609. 
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Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Action  by  William  Hughes  and  another,  trading  as  Hughes 
&  Fleming,  against  the  Pennsylvania  Railroad  Company. 
Judgment  for  plaintiffs,   and  defendant  appeals.     Affirmed. 

Edwin  jaquett  Sellers,  David  W.  Sellers,  and  John  G. 
Johnson,  for  appellant 

A.S.L  Shields,  for  appellees. 

POTTER,  J.  The  plaintiffs  in  this  case  were  the  owners 
of  a  valuable  horse,  which  was  shipped  by  their  agent  from 
Albany,  N.  Y.,  to  Cynwyd,  Pa.  The  contract  for  transporta- 
tion was  made  in  Albany  with  the  New  York  Central  Railroad, 
acting  for  itself  and  connecting  carriers.  The  bill  of  lading 
provided  that  "no  carrier  shall  be  liable  for  loss  or  damage 
not  occurring  on  its  own  road,  or  its  portion  of  the  through 
route."  The  horse  was  carried  safely  by  the  initial  carrier  to 
the  end  of  its  line,  and  delivered  to  the  defendant  company, 
by  whom  it  was  brought  to  Philadelphia.  At  this  point  the 
horse  was  badly  injured  by  the  negligence  of  defendant's  serv- 
ants, and  the  injuries  thus  received  are  the  foundation  of  this 
action.  The  defendant  admitted  liability,  but  claimed  that 
the  plaintiff  was  not  entitled  to  recover  in  excess  of  $ioa  In 
support  of  this  claim,  it  relied  upon  a  printed  form  of  a 
shipping  contract,  which  was  signed  by  plaintiff's  agent  at  the 
time  of  shipment,  and  retained  by  the  carrier.  This  contract 
contained  a  stipulation  that  the  liability  of  the  initial  carrier 
and  any  connecting  carrier  should  be  limited,  in  case  of  loss  or 
damage  to  a  horse  or  mule,  whether  through  negligence  or 
'otherwise,  to  an  amount  not  exceeding  $ioo  each.  At  the  trial 
the  court  below  declined  to  charge  the  jury  that  such  a  limita- 
tion of  the  amount  of  the  damages  was  lawful  in  this  case. 
The  jury,  under  the  evidence,  found  a  verdict  for  $9,900, — the 
full  value  of  the  horse. 

The  refusal  of  the  court  to  charge  that  the  contract  of  ship- 
meat,  limiting  the  liability  for  negligence,  was  valid  and  bind- 
ing noon  the  plaintiff,  is  here  assigned  as  error.  It  is 
conceded  that  this  contract  is  valid  under  the  law  of  New 
York,  and  that,  if  the  horse  had  been  injured  while  in  course 
of  transportation  through  that  state,  the  plaintiffs  would  have 
been  limited  to  the  sum  of  $100.  It  is  also  conceded  that  such 
a  contract,  made  in  Pennsylvania,  for  transportation  between 
points  within  the  state,  would  be  void,  as  against  the  settled 
policy  of  this  state.  The  question  is  not  an  open  one  with 
us  Nor  does  it  matter  whether  the  attempt  be  to  limit  the 
liability,  as  in  Ruppel  v.  Railroad  Co.,  167  Pa.  166.  31  Atl. 
478,  46  Am.  St.  Rep.  666,  or  to  claim  exemption  entirely  from 
liability,  as  in  Willock  v.  Railroad  Co.,  166  Pa.  184,  30  Atl. 
94S,  37L.RA.  228,  45  Am.  St  Rep.  674.  But  because  the 
contract  was  made  in  New  York,  to  be  performed  partly  in 
New  York  and  partly  in  Pennsylvania,  it  is  contended  that  the 
law  of  New  York  should  govern  the  case.     It  may  be  noted 
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here  that  while  the  contract  contains  an  acknowledgment 
that  Grady  had  the  option  to  ship  the  horse  at  a  higher  rate, 
with  increased  liability,  yet,  as  a  matter  of  fact,  no  such  offer 
was  made.  The  evidence  shows  that  the  freight  agent  at 
Albany  did  not  know  the  amount  of  the  charges,  and  the 
blanks  for  the  amounts  were  not  filled  in.  The  case  of  Bur- 
nett v.  Railroad  Co.,  176"  Pa.  45,  34  Atl.  972,  seems  to  be 
decisive  of  the  question  now  before  us.  In  that  case  the 
plaintiff  was  an  employee  of  defendant  at  Trenton,  N.  J.  He 
applied  for  and  obtained  free  transportation  from  Trenton 
to  Elmira,  N.  Y.  He  received  two  passes,— one,  from  Tren- 
ton to  Philadelphia,  which  was  not  in  evidence,  and  the  other, 
an  employee's  trip  pass,  from  Philadelphia  to  Elmira, — by 
the  terms  of  which  be  assumed  all  risks  of  accident.  He  was 
injured  at  Harrisbnrg,  Pa.,  through  the  admitted  negligence 
of  the  defendant's  employees.  It  was  proved  at  the  trial  that 
under  the  laws  of  New  Jersey  the  contract  by  which  the  plain- 
tiff, in  consideration  of  free  transportation,  assumed  the  risk 
of  accident,  was  valid,  and  that  in  that  state  he  could  not 
recover;  and  it  was  conceded  by  the  defendant  that  in  Penn^ 
sylvania  the  decisions  are  otherwise,  and  that  such  a  contract 
will  not  relieve  a  common  carrier  from  responsibility  for  neg- 
ligence. There,  as  in  this  case,  the  contract  was  valid  in  the 
state  where  made.  The  transportation  was  safely  performed 
into  this  state,  and  the  injury  occurred  within  this  state 
through  the  negligence  of  the  carrier.  It  was  held  that  the 
responsibility  of  the  defendant  wag  to  be  determined  by  the 
law  of  the  state  where  the  contract  was  being  performed,  and 
where  the  negligence  occurred,  and  recovery  was  allowed.  In 
the  present  case  the  facts  are  more  strongly  against  the 
defendant,  in  that  it  is  not  the  initial  carrier  under  the  con- 
tract, and  the  stipulation  upon  the  part  of  each  carrier  was 
against  liability  for  damages  not  occurring  on  its  portion  of 
the  through  route.  In  Fairchild  v.  Railroad  Co.,  148  Pa.  527, 
24  Atl.  79,  there  was  a  contract  for  the  transportation  of  a 
horse  from  Washington,  D.  C,  through  Pennsylvania,  to 
Harkimus,  N.  J.  It  was  injured  by  the  negligence  of  the 
defendant  while  in  Baltimore,  Md.  The  contract  contained 
a  stipulation  limiting  the  value  of  the  horse  to  $100.  Suit 
was  brought  to  recover  damages  for  the  injury.  The  court 
below  held  the  contract  to  be  valid,  and,  under  instructions, 
a  verdict  was  rendered  for  $105.50,  and  judgment  entered 
thereon.  This  judgment  was  affirmed;  this  court  saying,  in 
a  per  curiam,  "This  written  contract  was  made  in  the  Dis- 
trict of  Columbia,  and  is  to  be  interpreted  by  the  lex  loci 
contractus."  Forepangh  v.  Railroad  Co.,  128  Pa.  217,  18  Atl. 
503.  5  L.  R.  A.  508,  15  Am.  St.  Rep.  672.  If,  however,  in  the 
performance  of  the  contract,  the  horse  bad  been  carried  into 
Pennsylvania,  and  it  had  been  injured  in  this  state,  the  prin- 
ciple set  forth  in  Burnett  v.  Railroad  Co.,  supra,  would,  no 
doubt,  have  been  applied,  and  the  limitation  of  liability  held 
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void  In  the  Fairchild  Case  nothing  is  said  about  the  law  of 
Maryland,  where  the  injury  occurred,  though,  as  a  matter  of 
fact,  the  limitation  of  liability  was  valid  in  that  state,  as 
appears  in  Brehme  v.  Dinsmore,  2<\  Md.  328.  The  Fairchild 
Case,  when  properly  understood,  is  authority  only  for  the 
proposition  that  a  contract  containing:  a  limitation  of  liability, 
made  in  a  state  where  it  is  valid,  will  be  enforced  in  this  state, 
when  an  injury  occurs  in  the  course  of  transportation  through 
a  state  where  such  a  contract  is  not  contrary  to  public  policy. 
It  is  only  an  application  of  the  doctrine  of  Forepaogh  v. 
Railroad  Co.,  128  Pa.  217.  "8  AtL  503,  5  L.  R.  A.  508,  1 5  Am. 
St  Rep.  672,  to  a  slightly  differing  state  of  facts.  The 
reference  to  Hart  v.  Railroad  Co.,  112  U.  S.  331,  5  Sop.  Ct 
151,  28  L.  Ed.  717,  could  only  have  been  to  show  the  law  of  the 
District  of  Columbia;  for  in  Grogan  v.  Express  Co.,  114  Pa. 
523,  7  Atl.  134,  60  Am.  Rep.  360,  this  court  expressly  refused 
to  follow  the  Hart  Case. 

A  distinction  may  well  be  made  between  contracts  of  a  gen- 
eral nature,  and  those  of  common  carriers  of  goods  through 
several  states.  Much  stress  is  laid  in  the  brief  of  appellants 
upon  the  opinion  of  Justice  Bradley  in  Morgan  v.  Railroad 
Co.,  2  Woods,  244,  Fed.  Cas.  No.  9,804.  The  contract  in  that 
case  was  made  in  New  York,  to  be  performed,  in  an  important 
part,  there,  and  in  part  by  the  building  of  a  railroad  in  Louis- 
iana. Another  important  part  was  to  be  performed  in 
Alabama,  and  perhaps  other  important  parts  in  other  states. 
The  court  held  that,  where  a  contract  is  to  be  performed  in 
several  jurisdictions,  there  could  be  no  presumption  that  the 
parties  had  in  view  the  laws  of  each  of  these  jurisdictions,  as 
the  law  that  was  to  govern  the  contract,  and  therefore  held 
that  it  was  governed  by  the  law  of  New  York,  where  it  was 
made.  But  it  will  be  noticed  that  the  case  did  not  involve 
the  law  of  common  carriers,  bat  only  a  contract  relating  to  a 
matter  about  which  the  parties  were  free  to  contract,  and 
against  which  there  was  no  public  policy  of  any  state.  The 
injury  was  therefore  properly  confined  to  ascertaining  the 
intention  of  the  parties  to  the  agreement  But  a  contract  for 
the  carriage  of  goods  is  not  one  as  to  which  parties  are 
entirely  free  to  contract  Judge  Sulzberger,  in  his  charge  in 
this  case,  aptly  said:  "There  are,  however,  limitations  upon 
the  right  of  contract.  There  is  a  certain  field  of  human 
activity  over  which  the  state  assumes  supreme  control  by 
virtue  of  its  sovereignty,  and  when  the  state  declares  its  policy, 
which  we  call  'public  policy,'  upon  these  questions,  then  the 
right  of  private  contract  is  utterly  abolished  to  that  extent" 
It  will  not  do,  therefore,  to  apply  to  the  contracts  of  common 
carriers  all  the  principles  that  may  apply  to  other  contracts. 
When  courts  declare  a  contract  void  as  against  public  policy, 
they  are  not  declaring  the  intention  of  the  parties,  as  in  the 
ordinary  case,  but  are  acting  under  the  obligation  of  the 
higher  law,  which  requires  the  enforcement  of  that  which  is 
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for  the  public  good.  Where  a  contract  containing  a  stip- 
ulation limiting  liability  for  negligence  is  made  in  one 
state,  bnt  with  a  view  to  its  performance  by  transporta- 
tion through  or  into  one  or  more  other  states,  we  see  no  rea- 
son why  it  should  not  be  construed  in  accordance  with  the 
law  of  the  state  where  its  negligent  breach,  causing  injury, 
occurs.  If  snch  a  contract  comes  under  construction  in  a  state 
like  Pennsylvania,  whose  policy  prohibits  snch  exemption, 
and  the  injury  has  occurred  in  a  state  where  the  contract  it 
valid,  the  stipulation  will  be  enforced,  as  in  Forepaugh  v. 
Railroad  Co.  and  in  Fairchild  v.  Railroad  Co.  Bat  if  the 
injury  has  taken  place  within  its  limits,  it  will  declare  the  con- 
tract null  and  void,  as  in  Burnett  v.  Railroad  Co.  In  the 
Fairchild  Case,  as  the  injury  occurred  in  Maryland,  this  court 
enforced  the  law  of  that  state.  If  the  injury  to  the  horse 
had  been  delayed  until  in  the  course  of  the  journey  it  bad 
reached  Pennsylvania,  our  own  law  of  public  policy  would 
have  controlled.  This  principle  is  maintained  in  Barter  v. 
Wheeler,  40  N.  H.  9,  6  Am.  Rep.  434.  In  that  case  the  trans- 
portation was  from  Toledo,  Ohio,  to  Concord,  N.  H.  The 
goods  were  lost  on  their  passage  through  New  York,  and  the 
court  said  that,  if  it  is  to  "be  executed  partially  in  New  York, 
we  perceive  no  reason  why,  in  respect  to  that  part,  the  law  of 
that  state  should  not  govern ;  and  snch  is  the  doctrine  laid 
down  in  Story,  Cont.  §65;."  To  the  same  effect  is  Rail- 
road Co.  v.  Sheppard,  56  Ohio  St.  60,  46  N.  E.  61,  60  Am. 
St.  Rep.  732.  This  principle  involves  no  greater  difficulty,  as 
to  proof,  than  the  attempt  to  recover  under  a  limitation  of 
liability.  In  either  case,  negligence  is  a  fact  to  be  proven  as 
to  time  and  place,  as  any  other  fact. 

Careful  consideration  of  the  contract  and  of  the  evidence 
shows  that  the  contract  in  this  case  was  not  entire,  either  as  to 
the  obligation  of  the  carrier  to  transport,  or  of  the  shipper  to 
pay  the  freight.  The  New  York  Central  Railroad  made  no 
contract  for  itself  beyond  its  own  lines.  It  acted  as  agent  only 
for  the  connecting  carrier.  It  is  the  same  as  though  each 
carrier  had  separately  agreed  to  transport  over  its  own  line. 
And  the  freight  charges  were  shown  to  be  made  up  of  two 
distinct  sums;  one  being  the  amount  from  Albany  to  Jersey 
City,  and  the  other  from  Jersey  City  to  Cynwyd.  No  case 
has  come  under  notice,  directly  deciding  that  such  a  contract 
is  severable.  Bnt  in  Wells  v.  Thomas,  27  Mo.  17,  72  Am. 
Dec.  228,  the  ruling  is  such  as  to  indicate  that,  in  the  opin- 
ion of  the  court,  the  bill  of  lading  issued  in  that  case,  cover- 
ing lines  of  several  carriers,  was  not  an  entire  contract. 

The  third  assignment  of  erroT  suggests  that  the  entry  of  judg- 
ment is  in  conflict  with  the  interstate  commerce  act  of  con- 
gress. This  seems  to  be  an  afterthought,  as  there  is  no 
indication  in  the  record  that  this  question  was  raised  or  con- 
sidered in  the  court  below.  It  is  not  apparent  bow  the  act 
can  have  any  application  to  this  case.  In  contains  nothing 
2  R  R  R— 59 


930         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 
Felix  v.  Brandatetter  Co 

bearing  upon  the  validity  of  a  contract  limiting  the  liability 
of  a  railroad  for  loss  or  injury  canned  by  negligence.  The 
object  of  the  act  seems  to  be  to  secure  continuous  carriage 
and  uniform  rates,  and  to  compel  the  furnishing  of  equal 
facilities.  We  cannot  see  that  the  entry  of  judgment  in  this 
case  interferes  in  any  way  with  the  legitimate  exercise  of 
interstate  commerce. 

Upon  the  case  as  a  whole,  there  is  nothing  to  show  any  bad 
faith  upon  the  part  of  the  shipper.  He  applied  for  the  trans- 
portation of  his  horse  upon  a  special  car,  and  loaded  him 
thereon,  together  with  the  traps  and  harness  and  a  special 
attendant.  There  was  no  concealment,  nor  any  misrepre- 
sentation as  to  value.  The  shipper  paid  the  carrier  the 
amount  asked  of  him.  It  does  not  appear  that  any  bargain 
was  made  in  advance  for  a  freight  rate;  nor  was  there  any 
reason  why  the  full  rate,  sufficient,  in  the  opinion  of  the 
carrier,  to  cover  the  risk  of  transportation,  should  not  have 
been  charged  and  collected.  The  shipper  should  not  be 
asked  to  pay  for  insurance  against  the  negligence  of  the  em- 
ployees of  the  carrier.  If  protection  of  that  nature  was 
desired,  the  carrier  was  at  liberty  to  procure  it  for  itself,  and 
at  its  own  expense.  It  mast  be  assumed,  also,  that  both 
shipper  and  carrier  knew  the  law  of  Pennsylvania,  and  had  it 
in  view  when  the  contract  was  made.  The  facts  were  sub- 
mitted to  the  jury  in  a  charge  which  clearly  and  correctly 
stated  the  public  policy  of  this  state  with  regard  to  the  ques- 
tion under  consideration. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 

MITCHELL  and  BROWN,  JJ.,  dissent 


Felix  et  at.  v.  Bkandstetter  Co.  el  ai. 

{Supreme  Court  of  Iowa,  April  o,  igor.) 

[89  N.  W.  Rep.  971.] 

Sale  of  Qoods— Carrier's  Del  i very  to  Assignee*— Right  to  Recover— 
Appeal— Review. 
In  the  absence  of  fraud  or  notice  to  a  carrier  to  atop  goods  in  transit, 
the  seller  cannot  recover  the  same  from  the  buyer's  assignee  for  bene- 
fit of  creditors,  who  paid  the  freight  thereon,  and  took  them  into  his 
possession  as  part  of  his  assignor's  stock. 

Appeal  from  district  court,  Blackhawk  county;  Franklin  C. 
Piatt,  Judge. 

Action  to  recover  the  possession  of  a  quantity  of  merchan- 
dise.   Judgment    for    defendants,    and     plaintiffs    appeal 

Affirmed.      

.     U;  2 

i   Transitu,"   6   Am. 
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J.  C.  Scott  and  H.  C.  Hemenway,  for  appellants. 

A.  Grundy  and  Boies  &  Boies,  for  appellees. 

PER  CURIAM.  The  plaintiffs  who  are  wholesale  dealers 
in  Chicago,  111.,  sold  a  car  load  of  goods  to  the  Brandstetter 
Company,  doing  business  at  Cedar  Falls,  Iowa.  After  the 
shipment  reached  the  railroad  station  at  Cedar  Falls,  bat  be- 
fore it  had  been  fully  unloaded  from  the  car,  the  Brandstetter 
Company  made  an  assignment  for  the  benefit  of  its  creditors; 
and  thereafter  the  assignee  paid  the  freight,  and  took  the 
goods  into  his  possession,  as  a  part  of  the  assigned  stock. 
This  action  was  thereupon  begun  by  plaintiffs  to  recover  the 
possession.  The  petition,  in  its  original  form,  based  the 
right  of  recovery  noon  an  alleged  rescission  of  the  sale  because 
of  the  Brandstetter  Company's  fraud  in  the  purchase  of  the 
goods;  but  an  amendment  to  the  pleading  alleges  that  plain- 
tiffs exercised  their  right  of  stoppage  in  transitu  while  the 
goods  were  still  in  the  hands  of  the  creditor.  Jury  being 
waived,  trial  was  bad  to  the  court,  and  judgment  rendered  for 
defendants,  with  special  findings  to  the  effect  that  there  was 
no  fraud  in  the  purchase  of  the  goods,  and  that  no  notice  of 
plaintiffs'  desire  or  purpose  to  stop  the  goods  in  transit  was 
given  the  carrier  before  the  delivery  of  the  goods  to  the 
assignee,  and  that  the  delivery  was  in  fact  made  on  the  day 
before  the  assignment  for  benefit  of  creditors.  Without  fraud, 
there  was  no  right  of  rescission,  and,  without  notice  to  or 
demand  upon  the  carrier  before  delivery,  there  could  be  no 
stoppage  in  transitu;  and  upon  both  of  these  facts  the  trial 
court  has  found  against  the  plaintiffs.  Were  the  case  triable  in 
this  court  de  novo,  another  conclusion  might  readily  be 
reached ;  bat,  there  having  been  some  conflict  in  the  testimony, 
we  cannot  say  the  judgment  below  is  without  sufficient  sup- 
port.    Affirmed.  

Merz  v.  Chicago  &  N.  W.  Ry.   Co. 

{Supreme  Court  of  Minnesota,  April  18,  /pot.) 

[90  N.  W.  Rep.  7.] 

Carrier*  of  Freight— Delaying  Shipment  to  Investigate  Claims  of 
Ownership." 

Where  property  is  in  the  hands  of  a  common  carrier,  and  possession 
thereof  is  demanded  bj  a  stranger  to  the  bill  of  lading-  prior  to  actual 
shipment  and  under  a  claim  of  ownership,  the  carrier,  having  reasonable 
doubt  as  to  which  part;  is  entitled  to  possession  and  acting  in  good 
faith,  may  have  a  reasonable  time  in  which  to  investigate  the  claims  of 
the  respective  parties,  and  for  this  purpose  may  delay  immediate  ship- 
Sams— Same— Reasonable  Time.f 

What  is  a  reasonable  time  for  Investigation  is  ordinarily  a  question  for 

•See  generally,  note  appended  to  Missouri  Pac.  Ry.  Co.  v.  Lan.  13  Am. 
&  Eng.  R,  Cas.,  N.  S.,  103  ;  also,  Meloche  v.  Chic,  etc,  R.  Co.,  10  Am. 
&  Eng.  R.  Cas.,  N.  S.,  83,  and  note  at  end  of  case. 

tSee  2  Rap.  &  Mack's  Dig.  65  et  seq. 
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the  jury,  and  dependa  npon  the  circum stances.     The  question  of  good 
faith  on  the  part  of  tbe  carrier  is  also  one  for  the  jury  ordinarily. 
Same — Same— Action  for  Can  vera!  on*— Defense*. 

It  ia  a  sufficient  defense  in  an  action  for  conversion  brought  against 
a  common  carrrier  to  prove  that  there  has  been  a  seizure  of  the  prop- 
erty nnder  legal  process,  but  the  burden  of  proof  ia  upon  such  carrier  to 
show  that  the  process  was  regular  and  valid  upon  its  face.  It  is  the 
duty  also  of  the  carrier,  in  case  of  a  seizure  under  process,  to  notify  the 
shipper  promptly  of  the  pendency  of  the  legal  proceedings  in  order  to 
enable  him  to  make  a  proper  defense.  If  this  notice  is  promptly  and 
properly  given,  an  action  for  conversion  will  not  lie,  for  the  carrier 
has  a  right  to  presume  that  the  party  notified  will  attend  to  his  prop- 
erty and  protect  it  in  the  suit. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Brown  county ;  B.  F.  Webber, 
Judge. 

Action  by  William  0.  Merz  against  the  Chicago  &  North- 
western Railway  Company.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  plaintiff  appeals.     Reversed. 

James  C.  Tarbox,  for  appellant 

Brown,  Abbott  &  Somsen,  for  respondent. 

COLLINS,  J.  Action  for  the  conversion  of  cattle  delivered 
to  defendant  railway  company  at  Rolf,  in  the  state  of  Iowa, 
by  plaintiff,  as  consignor,  for  shipment  over  its  own  and  con- 
necting lines  of  road  to  Monticello,  in  this  state,  to  himself  as 
consignee. 

i.  The  fact  that  the  property  in  dispute  was  taken  from  the 
possession  of  defendant  carrier  by  one  having  title  paramount 
to  that  of  this  plaintiff  is  a  good  defense  in  an  action  brought 
by  the  latter  for  a  conversion  thereof.  This  is  well  settled  in 
this  jurisdiction  (National  Bank  of  Commerce  v.  Chicago,  B. 
&  N.  R.  Co.,  44  Minn.  234.  4$  N.  W.  342,  560,  9  L.  R.  A.  263, 
20  Am.  St.  Rep.  566),  as  it  is  elsewhere.  It  has  also  been 
held  by  this  court  that  where  a  common  carrier,  on  demand 
of  the  true  owner  having  right  of  possession,  has  delivered  to 
him  the  property  bailed,  it  is  a  complete  justification  for  non 
delivery.  In  this  respect  there  is  no  difference  between  a 
common  carrier  and  any  other  bailee.  Thomas  v.  Express 
Co.,  72  Minn.  185,  75  N.  W.  1120. 

2.  It  would  seem  to  follow,  logically,  that  where  property 
is  in  the  hands  of  a  common  carrier,  and  possession  under  a 
claim  of  ownership  is  demanded  by  a  stranger  to  the  bill  of 
lading  prior  to  actual  shipment,  as  was  the  fact  here,  the  car- 
rier, having  reasonable  doubt  as  to  which  party  is  entitled  to 
possession  and  acting  in  good  faith,  may  have  a  reasonable 
time  in  which  to  investigate  the  claims  of  the  respective  par- 
ties, and  for  this  purpose  may  delay  immediate  shipment  If 
there  is  a  reasonable  doubt  as  to  the  party  entitled  to  pos- 
session, a  refusal  to  ship  tbe  property  until  a  reasonable 
opportunity  is  had  to  ascertain  the  validity  of  the  asserted 
claim  or  right  is  not  sufficient  evidence  of  conversion.     In 

•See  generally,  2  Rap.  &  Mack's  Dig.  75. 
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such  a  case  the  law  does  not  require  the  carrier  to  act  on  the 
instant,  and  either  comply  with  or  delay  the  demand,  at 
his  peril.  Hett  v.  Railway  Co.,  6y  N.  H.  139,  44  Atl. 
910.  This  doctrine  is  laid  down,  with  a  citation  of  cases,  in 
Hatch.  Can.  §§  344,  408,  and  in  Ray,  Neg.  Imp.  Duties, 
§  143.  See,  also,  an  elaborate  note  to  Kohn  v.  Railway  Co. 
(S.  C)  34  Am.  St.  Rep.  734  (s.  c.  16  S.  E.  396,  24  L.  R.  A. 
100);  and  also  2  Rap.  &  M.  Ry.  Dig.  pp.  75,  125,  126;  and  8 
Rap.  &.  M.  Ry.  Dig.  pp.  in,  112,  in  which  will  be  found  gen- 
eral rales  relating  to  actions  for  conversion  brought  against 
common  carriers.  The  doctrine  stated  undoubtedly  prevails 
when  a  demand,  asserting  ownership,  is  made  upon  an  ordi- 
nary bailee,  and  no  good  reason  can  be  suggested  why  it 
should  not  be  applied  to  common  carriers.  What  is  a  rea- 
sonable time  for  investigation  is  ordinarily  a  question  for  a 
Jury,  and  depends  upon  the  circumstances.  It  is  obvious  that 
ess  time  should  be  taken  where  perishable  property  is 
involved  than  where  the  property  cannot  be  specially  injured 
by  detention  for  a  few  hoars;  and  the  question  of  good  faith 
on  the  part  of  the  carrier  is  also  one  for  the  jury,  ordinarily. 

3.  It  is  a  sufficient  defense  in  an  action  against  a  common 
carrier  for  conversion  to  prove  that  there  has  been  a  seizure 
of  the  property  under  legal  process,  but  the  burden  of  proof 
is  npon  such  carrier  to  show  that  the  process  was  regular  and 
valid  npon  its  face.  A  seizure  under  void  process  is  no 
defense.  It  is  also  the  duty  of  the  carrier,  in  case  of  a  seizure 
under  process,  to  notify  the  shipper  promptly  of  the  pendency 
of  the  legal  proceedings  in  order  to  enable  him  to  make  a 
proper  defense.  If  this  notice  is  promptly  and  properly 
given,  an  action  for  conversion  will  not  lie ;  for  the  carrier 
has  a  right  to  presume  that  the  party  notified  will  attend  to 
his  property  and  protect  it  in  the  suit.  Thomas  v.  Express 
Co.,  supra.     This  is  a  universal  rale. 

4.  Counsel  for  the  plaintiff  calls  attention  to,  and  relies 
npon,  the  cases  of  Stevenot  v.  Railway  Co.,  61  Minn.  104,  63 
N.  W.  256,  28  L.  R.  A.  600,  and  Baldwin  v.  Railway  Co. 
(Minn.)  83  N.  W.  986,  51  L.  R.  A.  640;  but  in  each  of  these 
this  court  passed  upon  the  rights  of  a  common  carrier  as  a 
garnishee,  and  placed  the  decisions  largely,  if  not  wholly, 
upon  the  wording  of  Gen.  St.  1894,  §  5325.  The  cases  are 
not  in  point  here,  for  obvious  reasons.  It  is  plain  from  the 
decisions  that  we  carefully  refrained  from  an  expression  of 
opinion  concerning  any  question  not  actually  involved. 

5.  In  order  to  justify  in  this  action  it  was  necessary,  under 
the  pleadings,  for  the  defendant  to  show,  not  only  the  demand 
by  Lind,  in  which  he  asserted  that  he  was  the  true  owner, 
but  to  establish  by  competent  evidence  that  the  property  in 
dispute  had  been  taken  oat  of  its  possession  by  doe  process  of 

■  law.  It  was  incumbent  upon  it  to  show,  as  admitted  by  its 
counsel,  that  an  officer  armed  with  a  writ  valid  on  its  face,  issued 
by  a  court  of  competent  jurisdiction,  seized  the  property  as 
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belonging  to  Li  nd  and  took  possession  of  it  The  court  below 
held  that  this  had  been  established  by  proper  evidence,  but 
we  cannot  coincide  in  this  view.  The  record  is  not  clear,  but 
the  only  testimony  we  find  as  to  the  character  and  validity 
of  the  alleged  legal  process  is  in  what  purports  to  be  a  copy  of 
the  judgment  roll,  in  which  ia  contained,  according  to  the 
assertion  of  counsel,  a  copy  of  the  entire  proceedings  in  the 
action  of  replevin,  including  a  final  judgment.  But  this  copy 
was  not  certified  to  as  required  by  Gen.  St.  1894,  §  5725. 
There  was  no  certificate  of  the  officer,  in  whose  custody  this 
judgment  roll  was  required  by  law  to  be  kept,  that  he  had 
compared  the  same  with  the  original  and  that  it  was  a  cor- 
rect transcript  therefrom.  The  objection  made  by  plaintiff's 
counsel  to  the  reception  in  evidence  of  the  purported  judg- 
ment roll  should  have  been  sustained,  and  its  admission  over 
this  objection  constituted  reversible  error. 

(Question  of  evidence  omitted.) 

The  order  appealed  from  is  reversed,  and  a  new  trial 
granted. 

Lowe  v.  Seaboard  Air  Line  Ry.  Co. 

{Supreme  Court  of  South  Carolina,  March  to,  1902.) 

[41  S.  E.  Rep.  297.] 

Carriers— Regulation— Interstate  Commerce.* 

22  St.  at  Large,  p.  120,  providing-  that  a  common  carrier  shall  pay  a 
penalty  of  $500  for  shipping  freight  by  a  route  other  than  that  desig- 
nated by  the  shipper,  ia  unconstitutional  when  applied  to  goods  shipped 
from  a  foreign  state,  an  In  violation  of  the  interstate  commerce  section 
of  the  federal  constitution. 

Appeal  from  common  pleas  circuit  court  of  Union  county; 
Gage,  Judge. 

Action  by  J.  A.  Lowe  against  the  Seaboard  Air  Line  Rail- 
way Company.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.     Affirmed. 

Hydrick  &  Sawyer,  for  appellant. 

Glenn  &  McFadden,  for  appellee. 

JONES,  J.  This  action  was  brought  to  recover  a  penalty 
under  the  act  of  1896  (22  St.  at  Large,  p.  .120)  for  varying  the 
routing  designated  by  the  shipper.  A  nonsuit  was  granted  on 
two  grounds:  (l)  That  the  said  act  is  unconstitutional,  in  so 
far  as  it  attempts  to  regulate  interstate  commerce;  {2)  that 
the  diversion  from  the  route  designated  by  the  shipper  took 
place  in  North  Carolina,  and  for  such  diversion  defendant 
was  not  liable  under  a  penal  statute  of  South  Carolina.  The 
appeal  questions  the  correctness  of  said  ruling. 

The  defendant  is  a  railroad  corporation,  organized  under 
the  laws  of  Virginia,  and  also  of  North  Carolina,  and  was  and 

■See  generally,  6  Rap.  4  Mack's  Dig.  1  et  aeq. 
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is  doing  business  in  this  state.  It  appears  from  the  "case" 
that  "the  plaintiff  introduced  testimony  tending  to  show: 
That  on  and  prior  to  November  27,  1901,  he  resided  at  or 
near  Lilesville,  N.  C,  and  on  that  date  he  delivered  to  the 
defendant,  at  Lilesville,  his  household  goods  for  shipment  to 
Union,  S.  C,  where  he  has  since  resided;  that  before  the 
shipment  he  stated  to  the  defendant's  agent  that  he  wished 
to  ship  his  goods  without  having  them  transferred  from  one 
car  to  another,  and  was  informed  that  he  could  do  so  by 
shipping  them  via  Charlotte,  N.  C,  and  Spartanburg,  S.  C. ; 
that  the  freight  charges  would  be  $25.34  (about  70  cents  a 
hundred),  which  was  more  than  they  would  have  been  if 
shipped  via  Carlisle,  S.  C,  by  which  route  the  charges  would 
have  been  from  48  to  50-odd  cents  a  hundred;  that  the  goods, 
if  shipped  by  Carlisle,  would  have  to  be  transferred 
from  the  defendant's  road  to  the  Southern  by  wagon  from 
one  depot  to  the  other;  that  plaintiff  paid  the  higher  rate  via 
Charlotte  and  Spartanburg,  and  delivered  his  goods  to  the 
defendant,  placing  them  in  a  car  furnished  by  defendant  and 
sealing  the  car,  according  to  instructions  from  defendant's 
agent;  that  both  before  and  at  the  delivery  of  the  goods  to 
defendant  plaintiff  designated  the  route  via  Charlotte  and 
Spartanburg  as  that  over  which  he  wished  his  goods  shipped, 
and  so  instructed  defendant's  agent,  who  assured  him  that 
they  would  be  shipped  by  that  route.  The  goods  were 
actually  shipped  by  way  of  Carlisle,  S.  C. ;  that  the  lines  of 
railroad  operated  by  defendant  from  Lilesville  diverged  at 
Monroe,  N.  C,  one  branch  going  to  Charlotte,  and  the  other 
to  Carlisle,  and  that  the  plaintiff's  goods  were  diverted  from 
the  designated  route  at  Monroe,  N.  C. ;  that  they  conld  have 
been  shipped  via  Charlotte  and  Spartanburg  to  Union ;  that 
the  plaintiff  could  not  read,  and  did  not  know  how  the  bill  of 
lading  aelivered  to  him  by  defendant  or  waybill  was  marked 
for  the  freight  to  be  shipped,  but  thought  that  it  was  made 
out  for  shipment  according  to  his  instructions  and  the  route 
designated ;  that  at  time  bill  of  lading  was  issued,  plaintiff's 
son,  who  was  assisting  him,  asked  the  agent  if  the  route 
designated  ought  not  to  be  put  on  the  bill  of  lading,  and  the 
agent  told  him  that  he  didn't  put  it  on  bill  of  lading,  but  that 
it  was  marked  on  waybill  that  goes  with  the  car,  which  the 
conductor  has  to  show  him  which  way  the  car  is  going." 

The  action  was  brought  under  sections  5  and  6  of  said  act, 
which  are  as  follows: 

"Sec.  5.  That  all  persons  shipping  from,  into,  within  or 
through  this  state,  shall  have  the  right  to  designate  the  route 
or  routes  by  which  said  goods  shall  be  shipped,  and  that  it 
shall  be  unlawful  for  any  corporation  or  person  other  than  the 
holder  of  the  bill  of  lading  to  vary  said  routing  so  designated, 
or  to  ship  the  same  by  any  other  route,  or  to  receive  said 
goods  if  so  diverted,  unless  the  route  so  designated  shall  be 
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interrupted  or  incapable  of  being  used  at  the  time  by  strike 
or  casualty,  preventing  the  running  of  trains  thereof. 

"Sec  6.  That  any  transportation  company  violating  the 
provisions  of  any  of  the  sections  of  this  act  wilfully  or  know- 
ingly shall  be  subject  to  a  suit  for  each  violation  thereof  at 
the  instance  of  any  person  or  owner  of  goods,  or  other  per- 
sons or  corporations,  and  upon  proof  of  such  violation,  the 
■aid  party  instituting  the  same  shall  be  entitled  to  recover  a 
penalty  of  five  hundred  dollars  for  such  violation.  Each 
violation  of  this  act  shall  constitute  a  separate  cause  of 
action." 

While  a  state,  under  its  police  power,  may  adopt  regulations 
designed  to  promote  domestic  order,  morals,  health,  and 
safety,  even  though  such  regulations  may  indirectly  or  re- 
motely affect  interstate  commerce,  yet  it  cannot  adopt  regula- 
tions which  directly  trammel  or  burden  interstate  commerce, 
because  such  would  be  an  invasion  of  the  power  exclusively 
vested  in  congress  by  the  federal  constitution.  State  Freight 
Cases,  15  Wall.  233,  21  L.  Ed.  146;.  Hall  v.  De  Cnir,  95  U.  S. 
48S,  24  L.  Ed.  547 :  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  7  Snp.  Ct  4,  3°  L.  Ed.  244;  Covington  &  C. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  14  Snp.  Ct  1087, 
38  L.  Ed.  962;  Railroad  Com'rsv.  Railroad  Co.,  22  S.  C.  22a 
It  is  not  doubted  that  transportation  is  an  essential  part  of 
commerce,  and  that  transportation  of  freight  from  a  point 
in  North  Carolina  to  a  point  in  South  Carolina  is  interstate 
commerce.  The  portion  of  the  act  under  consideration,  in 
so  far  as  it  is  sought  to  be  applied  in  this  case,  is  an  attempt 
to  regulate  the  shipment  of  freight  into  this  state  from  another 
State.  It  operates  directly  upon  the  interstate  shipment  of 
transportation,  and  limits  or  restricts  the  carrier's  freedom 
to  ship  or  transport  by  the  route  which  the  carrier  might 
deem  best,  and  places  the  control  of  the  route  wholly*  in  the 
hands  of  the  shipper,  except  in  the  contingency  of  some 
strike  or  casualty  preventing  the  running  of  trains  on  the 
designated  route.  The  carrier  is  deprived  of  all  right  to  con- 
tract to  ship  by  the  route  which  the  carrier  would  choose, 
and  is  unable  to  vary  the  route  designated  by  the  shipper,  no 
matter  what  circumstances  might  exist  making  a  variation 
desirable,  short  of  a  casualty  preventing  the  running  of  the 
trains.  Such  a  restriction  on  the  freedom  of  interstate  con- 
tract and  transportation  we  do  not  think  is  warranted  by  any 
necessity  arising  from  domestic  peace,  and  clearly  invades  the 
federal  jurisdiction  over  interstate  commerce. 

In  so  far  as  the  statute  may  be  valid  as  a  regulation  of  the 
local  or  internal  commerce  of  the  state,  there  was  no  testi- 
mony tending  to  show  a  violation  of  such  statnte  within  the 
state,  and  the  nonsuit  was  proper  also  on  this  ground. 

The  judgment  of  the  circuit  court  is  affirmed. 

POPE,  J.,  concurs  in  the  result. 


Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S        937 

Sloop  v.  Wabash  R  Co. 

{Court  of  Appeals  of  Kansas  City,  Mo.,  April?,  1902.) 

[67  S.  W.  Rep.  956.] 

Carriage  of  Live  Stock— DRjay*— Negligence — Question  for  Jury. 

In  an  action  by  a  shipper  against  a  railway  company  for  failing  to 
carry  cattle  to  their  destination  within  a  reasonable  time,  as  agreed, 
plaintiff  proved  that  the  cattle  were  loaded  Into  three  cars,  which  to- 
gether with  four  cars  of  cattle  belonging  to  another  shipper,  were 
hauled  on  a  special  train,  arriving  in  Chicago  the  following  morning  at 
about  7  o'clock ;  'that  the  cars  carrying  plaintiff's  cattle  were  detached 
from  the  train  somewhere  on  the  road,  and  did  not  reach  the  Chicago 
stock  yards  until  after  10  o'clock  that  day  ;  that  it  required  some  time 
to  get  the  shipment  Into  condition  to  be  offered  for  sale  ;  that,  though 
the  market  remained  open  until  3  in  the  afternoon,  he  could  not  find  a 
buyer,  and  was  compelled  to  carry  them  over,  at  a  considerable  outlay, 
to  the  following  morning ;  that  the  market  declined  about  20  cents  per 
hundred  between  the  day  of  their  arrival  and  the  following  day:  held, 
that  the  question  of  defendant's  exercise  of  due  diligence  was  for  the 
jury. 
Same— Same—  Measure  of  Damages. 

The  measure  of  damages  in  an  action  against  a  carrier  for  failure  to 
deliver  cattle  within  a  reasonable  time  is  the  difference  between  the 
market  price  at  the  place  of  destination  when  they  should  have  arrived, 
and  the  price  received  at  the  sale  made  on  the  first  available  market. 

Appeal  from  circuit  court,  Schuyler  county ;  Nat  M.  Shel- 
ton,  Judge. 

Action  by  John  Sloop  against  the  Wabash  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Saxbury,  Smoot,  Fogle  &  Eason,  for  appellant 

Geo.  S.  Graver,  for  respondent. 

SMITH,  P.  J.  It  was  alleged  in  the  petition  that  on 
October  10,  1900,  the  plaintiff  delivered  to  the  defendant  52 
head  of  fat  cattle,  which  the  latter  agreed,  for  and  in  con- 
sideration of  certain  charges,  to  safely  and  quickly  carry  from 
Queen  City,  in  this  state,  to  Chicago,  in  the  state  of  Illinois, 
within  a  reasonable  time  after  the  delivery  thereof.  It  was 
therein  further  alleged  that,  had  said  cattle  been  carried  to 
the  point  of  destination  within  a  reasonable  time,  they  would 
have  reached  there  in  time  to  be  sold  on  the  morning  market 
of  the  next  day,  October  nth,  but  that  defendant  so  carelessly 

■See  Sangamon  &  M.  R.  Co.  v.  Henry,  14  111.  156 ;  Slsaon  v.  Cleve- 
land A  T.  R.  Co.,  14  Mich.  489 ;  Philadelphia,  W.  A  B.  R.  Co.  v. 
Lehman,  6  Am.  A  Bug.  R.  Cas.  194,  56  Md.  209,  40  Am.  Rep.  415. 
Bee  also,  generally,  Richmond  A  D.  R.  Co.  v.  Trousdale  (Ala.),  55  Am. 
A  Eng.  R.  Cas.  400, 13  So.  Rep.  23 ;  Harris  v.  Northern  lad.  R.  Co.,  20 
N.  Y.  232;  Douglass  v.  Hannibal  A  St.  J.  R.  Co.,  53  Mo.  App.  473  ;  Ohio  A 
M.  R.  Co.  v.  Dunbar,  20  111.  623 ;  Wabash,  St.  L-.  A  P.  R.  Co.  v.  McCas- 
land,  11  III.  App.  491 ;  Bills  v.  N.  Y.  C.  R.  Co.,  3  Am.  A  Eng.  R.  Cas. 
318,  84  N.  Y.  5  ;  Gulf,  C.  A  S.  F.  R.  Co.  v.  Ellison,  70  Texas  491,  7  S.  W. 
Rep.  785 ;  Ft.  Worth  A  D.  C.  R.  Co.  v.  Gresthouse,  49  Am.  A  Eng.  R. 
Cas.  157,  82  Texas  104,  17  S.  W.  Rep.  834  ;  Gulf,  C.  A  S.  F.  R.  Co.  v. 
Cole,  4  Tex.  App.  {Civ.  Cas.)  144, 16  S.  W.  Rep.  176. 


938         Vol  2  R  R  R— Vol  25  Am  &  Eng  R  Cas,  N  S 
Sloop  v.  Wabash  R.  Co 

and  negligently  conducted  itself  in  the  premises  that  it  did 
not  complete  said  carriage  within  a  reasonable  time,  nor  in 
time  for  said  cattle  to  be  sold  on  said  morning  market  of 
October  nth,  in  consequence  of  which  plaintiff  was  com- 
pelled to  hold  said  cattle  nntil  the  following  day,  October 
1 2th;  that  the  morning  market  at  said  point  had  in  the  mean- 
time declined  ao  cents  on  the  hundred  pounds,  at  which  re- 
duced price  plaintiff  was  compelled  to  sell  his  said  cattle  on 
said  October  I2th,  and  that,  by  reason  of  such  delay  in  the 
carriage  and  redaction  in  the  market  price,  plaintiff  lost 
$137-46;  and  that,  by  reason  of  snch  delay,  plaintiff  was  com- 
pelled to  lay  out  certain  sums  of  money  for  feed  for  said  cattle, 
etc.  It  appears  from  the  evidence  that  plaintiff's  cattle  were 
loaded  into  three  cars,  and  those  of  John  B.  Sloop,  another 
shipper,  in  four  cars.  The  seven  cars  were  hauled  on  a  special 
train  which  started  from  Queen  City  at  5  o'clock  on  the 
morning  of  October  10,  190a  This  train  arrived  at  Chicago 
about  7  o'clock  on  the  next  morning,  October  nth,  with  the 
four  cars  carrying  the  cattle  of  John  B.  Sloop,  but  the  cars 
carrying  plaintiff's  cattle  were  left  somewhere  between  Han- 
nibal and  Chicago,  and  did  not  reach  the  latter  place  until 
9:45,  nor  the  stock  yards  until  10:05,  of  that  morning.  It 
appears  farther  that  it  requires  from  45  minutes  to  2  hours  to 
get  a  shipment  of  cattle,  after  its  arrival,  in  condition  to  be 
offered  for  sale  on  the  market  It  still  further  appeared  that 
plaintiff's  cattle  arrived  too  late  to  be  offered  or  sold  on  the 
morning  market,  and,  though  the  market  on  that  day  re- 
mained open  nntil  3  o'clock  in  the  evening,  neither  the  plain- 
tiff nor  his  commission  merchants  could  find  a  purchaser  for 
them,  so  that  plaintiff  was  compelled  to  carry  them  over  to 
the  next  day,  and  to  purchase  feed  for  them,  at  a  considerable 
outlay.  There  was  also  some  evidence  introduced  tending  to 
show  that  the  market  price  of  cattle  of  the  class  to  which 
plaintiff's  belonged  had  declined  about  20  cents  on  the 
hundred  pounds  between  the  day  they  arrived  and  the  follow- 
ing day. 

At  the  conclusion  of  the  plaintiff's  evidence  the  court  gave 
an  instruction  which  declared  to  the  jury  that,  upon  the 
pleadings  and  evidence,  the  plaintiff  was  not  entitled  to  re- 
cover; and  this  action  of  the  court  is  made  the  basis  of  the 
plaintiff's  assignment  of  error,  which,  if  sustained,  most 
accomplish  the  reversal  of  the  judgment.  It  has  been  seen 
that  the  action  is  founded  on  a  contract  of  affreightment  to 
carry  the  plaintiff's  cattle  to  the  place  of  destination  within  a 
reasonable  time,  and  not  within  or  by  a  specified  time. 
The  plaintiff's  cattle  were  fat,  and  he,  with  the  other  shipper, 
was  given  a  special  train,  so  that  a  rapid  transit  could  be 
effected  to  the  market  to  which  snch  cattle  were  destined. 
Defendant  was  cognizant  of  the  conditions  which  required 
that  it  should  accomplish  the  transit  in  as  short  a  time  as  it 
could  be  reasonably  done  by  the  exercise  of  diligence  and  care. 
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Leonard  v.  Railway  Co.,  54  Mo.  App.  294.  And  while  the 
defendant  was  "not  bound  to  keep  the  cars  moving  onward 
in  the  same  train  at  all  events,"  it  was  bound  to  ase  dae 
diligence,  and  to  carry  and  deliver  the  cattle  in  a  reasonable 
time.  Clark  v.  Railway,  39  Mo.  185,  go  Am.  Dec.  458; 
Rankin  v.  Railway,  55  Mo.  167;  Dawson  v.  Railroad  Co.,  79 
Mo.  296.  The  general  rule  ia  that  what  is  a  reasonable  time 
is  a  mixed  question  of  law  and  fact,  which,  tinder  proper 
instructions  of  the  court,  should  be  submitted  to  the  jury. 
One  of  the  exceptions  to  which  this  rule  is  subject  is  where 
the  uncontroverted  evidence  so  clearly  proves  the  issue  that 
there  is  really  no  question  in  respect  to  it  to  be  submitted  to 
the  jury.  In  such  cases  the  question  may  be  treated  as  one 
of  law,  and  passed  upon  by  the  court,  without  any  encroach- 
ment on  the  province  of  the  jury.  Skeen  v.  Thresher  Co.,  34 
Mo.  App.  485,  and  authorities  there  cited.  We  cannot  think 
that  the  facts  of  this  case  bring  it  within  the  exceptions  just 
mentioned.  The  special  train,  of  which  the  cars  carrying 
plaintiff's  cattle  were  a  part  when  it  started,  arrived  at  the 
place  of  destination  in  dne  time;  and  it  must  be  inferred  from 
this  that,  if  the  plaintiff's  cars  bad  not  been  detached  from 
such  train  while  en  route,  his  cattle  would  have  reached  their 
destination  in  time  for  the  morning  market  for  which  they 
were  intended.  And  from  the  fact  that  the  plaintiff's  cars 
were  detached  from  the  train  and  left  by  the  wayside,  the 
inference  of  the  want  of  care  and  diligence,  or,  which  is  the 
same  thing,  negligence,  on  the  part  of  the  defendant,  arises, 
which  we  think  is  quite  sufficient  to  establish  plaintiff 's  prima 
facie  right  on  this  branch  of  the  case  to  a  submission  to  the 
jury.  The  burden  was  cast  upon  the  defendant  to  rebut  the 
plaintiff's  case  by  showing  a  state  of  facts  that  were  sufficient 
to  excuse  its  default.  The  plaintiff  adduced  evidence  tend- 
ing to  prove  that  after  his  cattle  reached  the  stock  yards,  and 
were  put  in  condition  to  offer  on  the  market,  which  was  kept 
open  for  several  hours  afterwards,  though  he  offered  them, 
that  he  was,  as  has  been  already  stated,  nnable  to  find  any 
one  who  would  purchase  them  on  that  day,  and  that  he  was 
consequently  compelled  to  carry  them  over,  at  considerable 
expense,  to  the  following  day,  when,  by  reason  of  the  decline 
which  had  in  the  meantime  taken  place  in  the  prices  of  cattle 
of  the  kind  his  were,  he  was  forced  to  sell  at  a  loss  of  20  cents 
on  the  hundred  pounds  less  than  he  would  have  received  had 
he  been  enabled  to  place  them  on  the  morning  market  of  the 
preceding  day.  By  this  showing,  we  are  persuaded  that  the 
plaintiff  was  entitled  to  go  to  the  jury. 

The  amount  of  damages  to  which  plaintiff  would  be  entitled 
on  account  of  the  delay  in  transportation,  if  any  there  was, 
wonld  be  the  difference  between  the  market  price  of  the 
cattle  at  the  time  they  should  have  arrived  at  the  stock  yards, 
and  the  time  they  actually  did  arrive  (Gann  v.  Railway  Co., 
72  Mo.  App.  34;  Wilson  v.  Railway,  oo"  Mo.  App.  388;  Perry 
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v.  Railway,  89  Mo.  App.  49) ;  or,  if  they  could  not  be  sold  on 
the  day  of  their  arrival,  on  account  of  the  lateness  of  the  hour 
thereof,  then  plaintiff  was  entitled  to  recover  the  difference 
between  the  price  they  would  have  brought  had  they  arrived 
in  time  for  the  morning  market,  and  that  for  which  they  were 
■old,  if  such  sale  was  made  on  the  first  market  that  was  avail- 
able for  that  purpose. 

The  judgment  mast  be  reversed,  and  the  cause  remanded. 
All  concur. 


Missouri,  K.  &  T.  Ry.  Co.  v.  Simonson  et  al. 

(Supreme  Court  of  Kansas,  Aprils,  l9°'-) 

[68  Par-.  Sep.  653.] 

Constitutionality  of  Statute  Making  Specification  of  Weights  in  Bill  of 
Lading  Conclusive  Evidence  of  Correctness* — Due  Process  of  Law. 
The  provision  of  chapter  100,  Laws  1893,  which  makes  the  specification 
of  weights  in  bills  of  lading1  issued  by  railroad  companies  for  hay,  grain, 
etc.,  shipped' over  their  lines  conclusive  evidence  of  the  correctness  of 
such  weights,  is  unconstitutional  because  denying-  to  the  companies  due 
process  of  law,  and  because  wrongfully  depriving  the  courts  of  the 
Judicial  power  to  determine  the  weight  and  sufficiency  of  evidence. 
Same — Same— Police  Power— Attorney's  Fees. 

Thestatute  cited  is  a  measure  in  exercise  of  the  police  power  of  the 
state,  and  does  not  assume  to  regulate  commerce  between  the  states. 
It  is  not,  therefore,  repugnant  to  the  commerce  clause  of  the  federal 
constitution   and,  being    a    police  regulation,  the  provision   contained 
in   it  allowing  an  attorney's  fee  for  the  successful  prosecution  of  a 
case  within  its  terms  is  constitutional. 
Failure  to  Deliver  Goods— Evidence- 
When  the  issne  was  whether  a  railroad  company  bad  delivered  to  the 
consignee  all  the  goods  it  had  received  from  the  consignor,  it  was  error 
to  reject  evidence  tending  to  show  that  the  car  in  which  the  goods  were 
shipped  was  sealed  at  the  loading  point  and  remained  under  seal  until 
delivery  of  the  goods  to  the  consignee. 
Doeter,  C.  J.,  and  Smith  and  Ellis,  JJ.,  dissenting  in  part. 
(Syllabus  by  the  Court.) 

In  banc  Error  from  district  court,  Labette  county ;  A.  II. 
Skidmore,  Judge. 

Action  by  S.  Simonson  and  E.  E.  Simonson  against  the 
Missouri,  Kansas  &  Texas  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error.     Reversed. 

T.  N.  Sedgwick,  for  plaintiff  in  error. 

Kimball  &  Osgood,  for  defendants  in  error. 

DOSTER,  C.  J.  This  was  an  action  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  to  recover  for  a  shortage 
of  hay  shipped  over  its  line.  Judgment  went  against  it,  to 
reverse  which  it  has  prosecuted  error  to  this  court 

The  action  was  brought  under  chapter  100,  Laws  1803. 
The  statute  requires  railroad  companies  to  provide  track 
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scales  for  weighing  car-load  lots  of  bay,  grain,  etc.,  and  to 
issue  duplicate  bills  of  lading  for  the  shipment.  It  makes  the 
companies  responsible  for  the  full  amount  of  snch  shipment, 
less  one-fourth  of  i  per  cent,  of  its  weight,  and  it  concludes 
its  sixth  section  with  the  following  provision:  "And  in  any 
action  hereafter  brought  against  any  railroad  company,  for 
or  on  account  of  any  failure  or  neglect  to  deliver  any  such 
grain,  seed  or  hay  to  the  consignee,  or  his  heirs  or  assigns, 
either  duplicate  of  such  bill  of  lading  shall  be  conclusive  proof 
of  the  amount  of  such  grain,  seed  or  hay  so  received  by  snch 
railway  company."  In  defense  to  the  action  the  railway 
company  offered  a  deposition  which  tended  to  prove  that  the 
full  amount  of  hay  receipted  for  in  the  bills  of  lading  had  not 
been  in  fact  received  by  it.  This  deposition  was  rejected, 
and  its  rejection  constitutes  the  principal  claim  of  error.  A 
majority  of  the  court  are  of  the  opinion  that  it  was  wrongfully 
rejected,  so  far  as  the  question  now  to  be  noticed  is  concerned, 
and  we  are  all  of  the  opinion  that  it  was  wrongfully  rejected 
so  far  as  another  question,  presently  to  be  noticed,  is  con- 
cerned. The  argument  against  its  admission  is  based  on  the 
statutory  provision  above  quoted,  which  makes  the  bill  of 
lading,  in  the  cases  stated,  conclusive  evidence  of  the  amount 
received.  Is  it  in  the  power  of  the  legislature  to  thus  create 
a  conclusive  presumption  in  a  matter  of  private  contract? 
We  are  constrained  to  believe  that  it  is  not.  Every  suitor  is 
entitled  to  his  day  in  court,  and  to  have  his  case  determined 
on  such  evidence  as  legal  policy  will  allow.  It  is  doubtless 
competent  for  the  legislature  to  prescribe  many  of  the  rnles 
of  evidence.  The  subjects  of  the  competency  of  witnesses, 
the  order  of  trial,  the  burden  of  proof,  the  effect  of  public 
records,  the  certification  of  copies  of  official  documents,  the 
prima  facie  character  of  certain  evidence,  and  other  like 
matters  which  pertain  to  the  practice  rather  than  the  right  of 
proving  causes,  are  lawfully  within  the  sphere  of  legislative 
regulation ;  but  it  is  not  within  the  power  of  the  legislature  to 
exclude  from  the  courts  that  which  proves  the  truth  of  a  case, 
nor,  on  the  other  hand,  to  compel  them  to  receive  that  which 
is  false  in  character.  A  bill  of  lading  contains  two  parts, — 
one,  a  receipt  for  the  goods;  the  other,  a  contract  for  their 
carriage.  As  to  the  latter,  it,  as  other  written  engagements, 
may  not  be  contradicted  by  parol,  but  as  to  the  former  it 
stands  on  the  same  footing  as  other  kinds  of  receipts.  It  may 
be  shown  to  be  incorrect.  It  may  be  shown  to  have  been 
written  by  mistake  or  induced  by  fraud.  Hutch.  Carr. 
(2d  Ed.)  §  122.  From  time  immemorial  the  mutual  mistake 
of  both  parties  to  an  instrument  or  the  fraud  of  one  of  them 
has  been  admitted  as  a  valid  defense  to  the  action.  The 
allowance  of  such  defense  is  a  part  of  the  substantive  justice 
of  all  actions  on  contracts.  It  inheres  in  the  very  right  of 
snch  cases,  and  it  cannot  be  denied  by  the  legislature  under 
the  guise  of  a  rule  of  evidence.     In  Cooley,  Const.  Lim.  ($th 
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E<1.)  453.  it  is  said:  "Bat  there  are  fixed  bounds  to  the 
power  of  the  legislature  over  this  snbject  which  cannot  be 
exceeded.  As  to  what  shall  be  evidence,  and  which  party 
shall  assume  the  burden  of  proof  in  civil  cases,  its  authority 
is  practically  unrestricted,  so  long  as  its  regulations  are  im- 
partial and  uniform ;  bnt  it  has  no  power  to  establish  rules 
which,  under  pretense  of  regulating  the  presentation  of  the 
evidence,  go  so  far  as  altogether  to  preclude  a  party  from 
exhibiting  his  rights.  Except  in  those  cases  which  fall  within 
the  familiar  doctrine  of  estoppel  at  the  common  law,  or  other 
cases  resting  upon  the  like  reasons,  it  would  not,  we  appre- 
hend, be  in  the  power  of  the  legislature  to  declare  that  a 
particular  item  of  evidence  should  preclude  a  party  from 
establishing  his  rights  in  opposition  to  it  Injudicial  investi- 
gations the  law  of  the  land  requires  an  opportunity  for  a  trial; 
and  there  can  be  no  trial  if  only  one  party  is  suffered  to 
produce  his  proofs.  The  most  formal  conveyance  may  be  a 
fraud  or  a  forgery ;  public  officers  may  connive  with  rogues 
to  rob  the  citizen  of  bis  property;  witnesses  may  testify  or 
officers  certify  falsely,  and  records  may  be  collusively  man- 
ufactured for  dishonest  purposes;  and  that  legislation  which 
would  preclude  the  fraud  or  wrong  being  shown,  and  deprive 
the  party  wronged  of  all  remedy,  has  no  justification  in  the 
principles  of  natural  justice  or  of  constitutional  law."  In 
Arkansas  a  statute  was  enacted  which,  according  to  a  certain 
theory  of  construction,  imposed  upon  railroad  companies  an 
absolute  liability  to  pay  for  stock  killed  by  their  trains,  and 
withdrew  from  the  jury  all  considerations  of  negligence  of  the 
owner  of  the  stock  or  due  care  on  the  part  of  the  company. 
The  court  held  that  such  theory  of  construction  could  not  be 
applied,  notwithstanding  the  language  of  the  act  lent  some 
countenance  to  it,  because,  as  was  said:  "It  is  not  within 
the  province  of  the  legislature  to  devest  rights  by  prescribing 
to  the  courts  what  should  be  conclusive  evidence.  The  legis- 
lature may  declare  what  shall  be  received  as  evidence,  but 
it  cannot  make  that  conclusively  true  which  may  be  shown 
to  be  false,— at  all  events,  if  such  facts  are  necessary  to  show 
that  the  substantial  rights  of  property  are  to  be  affected,  and 
he  is  made  to  lose  his  property."  Railway  Co.  v.  Payne,  33 
Ark.  816,  34  Am.  Rep.  55.  In  Minnesota  a  statute  was 
enacted  which  made  the  fact  that  a  person  performed  labor  01 
furnished  material  in  the  erection  of  a  house  on  another's 
land  conclusive  evidence  that  the  labor  was  performed  or  the 
material  furnished  with  the  owner's  consent,  unless  the  latter 
had  by  suit  in  the  courts  enjoined  the  act  as  a  trespass.  Of 
this  act  the  court  said:  "A  man  cannot  be  thus  deprived  of 
his  property  without  his  consent.  The  legislature  may  doubt- 
less establish  rules  of  evidence;  bnt  to  enact  a  law  making 
evidence  conclusive  which  is  not  so  necessarily  in  and  of  itself, 
and  thus  preclude  a  party  from  showing  the  truth,  would  be 
nothing  short  of  confiscation  of  property,  and  a  destruction  of 
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vested  rights,  without  due  process  of  law."  Meyer  v.  Ber- 
landi,  39  Minn.  438,  40  N.  W.  513.  1  L.  R.  A.  777,  12  Am.  St. 
Rep.  663.  An  act  of  congress  in  1862,  in  relation  to  enlist- 
ments in  the  military  service  of  the  United  States,  provided 
that  "the  oath  of  enlistment  taken  by  the  recrait  shall  be  con- 
clusive as  to  his  age."  In  an  action  of  habeas  corpus  brought 
by  the  parent  or  guardian  of  a  minor  recrait  it  was  held  that 
the  statute  was  not  binding  on  the  petitioner  as  establishing 
a  conclusive  presumption  of  age,  for  the  reason  that  the  dec- 
laration as  to  age  was  a  "judicial  act,"  a  matter  for  judicial 
inquiry,  from  entering  on  which  the  courts  could  not  be  pre- 
cluded. Wantlan  v.  White,  19  Ind.  470.  The  legislature  of  Min- 
nesota enacted  a  statute  providing  that  the  schedule  of  rates 
for  the  transportation  of  property  over  the  railroads  of  that 
state,  made  and  published  by  the  board  of  railroad  and  ware- 
house commissioners,  should  be  final  and  conclusive  as  to  what 
were  equal  and  reasonable  charges.  The  supreme  court  of  the 
United  States  held  the  act  void.  Chicago,  M.  &  St.  P.  Ry. 
Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  702,  33  L.  Ed. 
970.  A  statute  of  this  state  assuming  to  authorize  counties 
to  pay  bounties  for  the  killing  of  gophers- was  held  unconstitu- 
tional for  the  reason  that  the  subject  had  not  been  expressed 
in  its  title.  Later,  a  statute  was  enacted,  probably  intended 
to  be  curative  of  the  authority  exercised  under  the  former  one, 
but  which  was  so  worded  as  to  validate  the  mere  ministerial 
act  of  issuing  the  warrants  in  payment  of  the  bounty  only, 
and  not  the  original  authority  to  issue  them.  The  warrants 
so  issued  were  declared  "hereby  legalized  and  hereby  made 
county  charges  and  payable  out  of  the  general  fund  of  the 
county."  This  so-called  "curative  act"  was  held  to  be  in 
the  nature  of  a  legislative  judgment  against  the  county  in 
favor  of  the  holders  of  the  warrants,  an  endeavor  to  preclude 
investigation  into  the  rightfulness  of  their  issuance,  and 
therefore  a  usurpation  of  the  judicial  function  to  try  and 
determine  causes,  and  consequently  void.  Felix  v.  Board, 
62  Kan.  832,  62  Pac.  667.  The  theory  on  which*  all  these 
cases  proceed  is  that  an  act  of  the  legislature  which  under- 
takes to  make  a  particular  fact  or  matter  in  evidence  involv- 
ing the  substantive  right  of  the  case  conclusive  upon  the 
parties,  and  which  precludes  inquiry  into  the  meritorious 
issues  of  the  controversy,  is  an  invasion  of  the  judicial 
province  and  a  denial  of  due  process  of  law.  The  legislature 
may  regulate  the  form  and  the  manner  of  use  of  the  instru- 
ments of  evidence, — the  media  of  proof, — but  it  cannot  pre- 
clude a  party  wholly  from  making  his  proof.  A  statute  which 
declares  what  shall  be  taken  as  conclusive  evidence  of  a  fact 
is  one  which,  of  course,  precludes  investigation  into  the  fact, 
and  itself  determines  the  matter  in  advance  of  all  judicial 
inquiry.  If  such  statutes  can  be  upheld,  there  is  then  little 
use  for  courts,  and  small  room  indeed  for  the  exercise  of  their 
functions. 
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It  will  be  observed  that  the  statute  in  question  by  its  terms 
shots  oat  all  proof  as  to  the  occurrence  of  fraud  or  mistake  in 
the  making  of  the  -bill  of  lading.  Admitting,  however,  that 
of  necessity  there  mast  be  read  into  the  act  an  exception 
against  fraud,  why  should  there  not  be  an  exception  in  favor 
of  mistake  as  well,  for,  if  the  bill  of  lading  was  executed  by 
the  mutual  mistake  of  both  parties,  it  does  not  evidence  the 
contract  of  either  one.  In  order  to  constitute  a  contract,  the 
minds  of  the  parties  thereto  must  have  met.  If  by  reason  of 
mutual  mistake  no  soch  concurrence  has  been  had,  it  follows 
that  no  contract  has  been  entered  into,  notwithstanding  the 
fact  that  written  evidence  of  one  may  have  been  executed. 
Therefore,  to  give  effect  to  the  act  in  question,  we  must  say 
that  the  legislature  has  the  power  to  force  contracts  upon  the 
parties  by  making  indisputable  that  which  in  reality  is  only 
evidence  of  their  contract  It  is  hard  to  see  where  this  would 
end  were  its  entrance  admitted.  Of  course,  the  contracts  of 
parties  are  binding  on  them.  It  does  not  require  an  act  of 
the  legislature  to  make  them  so.  It  is  the  function  of  the 
court,  and  not  of  the  legislature,  to  determine  when  contracts 
exist,  and  what  they  are.  To  shut  ont  proof  that  what  pur- 
ports to  be  a  contract  is  not  really  such,  by  reason  of  the 
mutual  mistake  of  the  parties  thereto,  is  in  effect  to  require 
the  performance  of  an  act  which  was  never  agreed  on  between 
them;  or,  in  other  words,  it  is  to  allow  the  legislature  to  make 
for  parties  a  contract  which  they  never  made  for  themselves. 
It  is  claimed  that  this  sort  of  legislation  is  defensible  and 
proper  under  the  law  of  estoppel,  and  that,  where  the  parties 
have  entered  into  the  seeming  contract,  they  may  be  pro- 
hibited by  the  terms  of  their  act  from  denying  its  effect  as 
written.  The  trouble,  however,  lies  in  the  application  of 
the  rale  of  estoppel,  and  in  the  assumption  that  the  bill  of 
lading  speaks  the  contract  of  the  parties.  Whether  it  does  is 
the  very  question  at  issue, — the  very  question  on  which  the 
plaintiff  in  error  sought  to  offer  evidence.  If  the  writing  was 
not  the  expression  of  the  contract  of  the  parties  to  it  by  rea- 
son of  mutual  mistake  or  fraud,  then  bow  could  either  be 
estopped  by  it?  Estoppel  is  only  predicated  of  contracts 
which  parties  have  really  made.  We  do  not  intend  to  rule 
that  there  are  no  classes  of  acts  or  contracts  that  may  not  be 
made  conclusive  upon  the  parties  thereto  by  the  legislature, 
but  we  do  intend  to  hold  that  it  is  incompetent  for  the  legis- 
lature to  make  that  conclusive  of  the  fact  and  character  of  a 
contract  which  does  not  in  reality  express  a  contract  because 
of  fraud  or  mistake  that  may  inhere  therein. 

There  was  error,  also,  for  another  reason,  in  rejecting  the 
deposition.  The  evidence  offered  was  to  the  effect  that  the 
cars  in  which  the  hay  was  shipped  were  sealed  at  the  loading 
point,  and  that  the  seals  were  found  unbroken  at  the  point  of 
destination.  Had  this  evidence  been  admitted,  it  would  have 
tended  to  prove  that  whatever  hay  the  company  received  it 
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safely  transported,  and,  inasmuch  as  the  plaintiffs  claimed 
that  the  company  received  the  amoont  receipted  for  in  the 
bills  of  lading,  the  evidence  therefore  tended  to  prove  that  the 
same  amount  was  transported  and  delivered.  For  this  rea- 
son the  deposition  should  have  been  admitted,  and  therefore 
its  rejection  was  error. 

The  claim  is  made  that  the  statute  heretofore  discussed  is 
in  violation  of  the  interstate  commerce  clause  of  the  federal 
constitution.  This  claim  is  untenable.  It  does  not  regulate 
rates,  nor  levy  taxes,  nor  impose  restrictions  of  any  kind  on 
commerce  between  the  states.  It  is  a  police  regulation 
designed  to  promote  accuracy  in  dealings  between  shippers 
and  carriers  by  compelling  the  latter  to  furnish  facilities  for 
ascertaining  the  weight  of  products  offered  for  shipment.  A 
statute  in  Texas  imposed  a  penalty  on  railroad  companies  for 
refusing  to  deliver  freight  on  demand  of  the  consignee  and 
tender  of  the  charges.  It  was  contended  that  as  to  shipments 
originating  in  other  states  the  act  was  a  regulation  of  inter- 
state commerce,  and  could  not  have  effect.  The  contention 
was  overruled.  Railway  Co.  v.  Dwyer,  75  Tex.  572,  12  S. 
W.  1001,  7  L.  R.  A  478,  16  Am.  St.  Rep.  926.  A  statute  of 
Iowa  required  railroad  companies  to  post  their  schedules  of 
transportation  rates  in  their  station  houses,  and  affixed  pen- 
alties to  the  nonperformance  of  the  duty.  The  act,  although 
applying  to  interstate  as  well  as  local  rates,  was  held  not  to 
be  a  regulation  of  interstate  commerce.  Railroad  Co.  v. 
Fuller,  17  Wall.  560,  21  L.  Ed.  710.  The  principle  on  which 
these  cases  rest — viz.,  that  such  enactments  were  police 
regulations — likewise  underlies  the  statute  in  question. 

The  statute  allows  an  attorney's  fee  for  the  success  of  pros- 
ecution of  a  case  under  its  provisions.  The  reason  for  this  is 
the  negligence  of  the  carrier  in  failing  to  safely  transport  and 
deliver  the  goods  committed  to  its  charge.  The  case  in  that 
respect  comes  fully  within  the  principle  of  Railway  Co.  v. 
Matthews,  58  Kan.  447,  49  Pac.  602,  affirmed  by  the  supreme 
court  of  the  United  States  in  174  U.  S.  96,  19  Sop.  Ct.  609, 
43  L.  Ed.  909.  See,  also,  Assurance  Co.  v.  Bradford,  60  Kan. 
82,  55  Pac.  335- 

For  error  in  rejecting  the  deposition  for  the  reasons  above 
given,  the  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  is  ordered. 

JOHNSTON,  CUNNINGHAM,  GREENE,  and  POL- 
LOCK,  JJ„  concurring.  DOSTER.  C.  J.,  and  SMITH  and 
ELLISJJ.,  dissenting  as  to  the  first  paragraph  of  the  sylla- 
bus and  corresponding  portion  of  the  opinion. 

DOSTER,  C.  J.  I  dissent  from  the  judgment  of  the 
majority  of  the  court  that  the  legislature  may  not  give  to  the 
receipt  contained  in  a  bill  of  lading  issued  by  a  common 
carrier  a  conclusive  effect  as  evidence  of  the  weight  of  the 
thing  receipted  for,  and  am  authorized  to  say  that  Justices 
2RRE— 60 
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Smith  and  Ellis  likewise  dissent.  A  proposition  in  denial  of 
the  legislative  power  in  the  case  stated  is  incomprehensible 
to  me.  There  is  not  a  case  in  the  books  which  in  principle 
or  in  similarity  of  facts  affords  ground  for  the  majority  opin- 
ion. The  instances  in  which  the  exercise  of  the  power  in 
question  has  been  attempted  are  not  numerous.  Nearly  all 
of  them  were  cases  in  which  the  legislature  sought  to  give  tax 
deeds  a  conclusive  effect  to  establish  the  substantive  rightful- 
ness of  tax-sale  proceedings.  This  class  of  cases  was  not 
averted  to  by  the  majority  because  of  the  obvious  fact  that  in 
such  cases  the  act  from  which  it  was  sought  to  derive  a  con- 
clusive effect  was  clearly  the  act  of  an  adversary  party,  and 
the  effort  was  to  find  those  in  which  the  legislature  had  ex- 
ceeded its  authority  by  undertaking  to  found  a  presumption 
of  conclusiveness  upon  the  act  of  the  party  himself.  This 
could  not  be  done.  There  are  no  such  cases ;  that  is,  there 
are  no  cases  in  denial  of  the  legislative  right  to  found  an 
estoppel  upon  the  contract  act  of  a  party,  and  that — and  it 
alone — is  the  case  in  hand.  There  are,  however,  decisions  of 
a  different  character,  which  my  associates  have  mistakenly 
regarded  as  authority  for  their  holding.  For  instance,  in  one 
of  them,  as  cited  in  the  majority  opinion,  it  appeared  that 
the  legislature  had  declared  a  conclusive  presumption  of  neg- 
ligence from  the  killing  of  live  stock  (Railway  Co.  v.  Payne, 
33  Ark.  816,  34  Am.  Rep.  55);  in  another  it  declared  a  con- 
clusive presumption  of  assent  to  a  trespass  from  a  failure  to 
apply  to  the  courts  to  enjoin  it  (Meyer  v.  Berlandi,  39  Minn. 
438,  40  N.  W.  513,  1  L.  R.  A.  777,  12  Am.  St.  Rep.  663);  in 
another  it  declared  an  officially  published  schedule  of  railway 
rates  conclusive  evidence  of  their  reasonableness  (Chicago.  M. 
&  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct 
702,  33  L.  Ed.  970);  and  in  another  it  sought  to  make  a 
minor's  declaration  as  to  his  age  conclusive  00  his  legal 
guardians  (Wantlan  v.  White,  19  Ind.  470).  It  must  be 
observed  that,  in  the  cases  of  the  tax  deeds  and  the  schedule 
of  railway  rates  and  the  minor's  enlistment  oath,  the  legisla-  . 
ture  sought  to  bind  interested  parties  by  the  adversary  action 
of  others,  not  by  any  action  of  their  own ;  and,  in  the  cases 
of  the  impnted  negligence  and  the  imputed  assent  to  the  tres- 
pass, sought  to  bind  them  by  accidental  circumstances  involv- 
ing them  in  no  manner  of  contractual  relation.  Manifestly, 
all  such  cases  are  to  be  governed  by  a  principle  different  from 
that  to  be  applied  when  it  is  sought  to  found  the  presumption 
on  the  conventional  act  or  agreement  of  the  party  himself. 
I  may  well  object  to  a  law  which  from  the  hostile  act  of 
another  seeks  to  raise  against  me  a  conclusive  presumption, 
and  I  may  well  object  to  a  law  which  seeks  to  found  an 
estoppel  against  me  upon  some  undesigned  and  easily  explica- 
ble circumstances;  but  I  can  have  no  objection  to  a  law 
which  merely  seeks  to  give  to  my  own  deliberate  business 
engagement  a  conclusive  and  irrevocable  effect. 
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Judge  Cooloy  notes  the  distinction  between  the  two  classes 
of  cases  in  the  very  quotation  made  from  him  in  the  majority 
opinion.  In  discussing  the  subject  of  the  power  of  the  legis- 
lature over  the  roles  of  evidence,  he  says:  "Except  in  these 
cases  which  fall  within  the  familiar  doctrine  of  estoppel  at 
the  common  law,  or  other  cases  resting  upon  the  like  rea- 
sons, it  would  not,  we  apprehend,  be  in  the  power  of  the  leg- 
islature to  declare  that  a  particular  item  of  evidence  should 
preclude  a  party  from  establishing  his  rights  in  opposition 
to  it"  The  legislature,  therefore,  in  this  case,  has  rested  its 
enactment  on  the  very  exception  noted  by  Judge Cooley,  viz., 
estoppel  or  like  reasons.  The  general  doctrine  upon  which 
the  exceptional  class  of  cases  rests  was  stated  in  another  form 
by  this  court  in  the  case  of  In  re  County  Seat  of  Linn  County, 
15  Kan.  500.  A  question  in  that  case  was  as  to  the  conclusive- 
ness as  evidence  of  the  number  of  votes  cast  at  a  county-seat 
election  to  prove  the  total  number  of  electors  in  the  county. 
The  constitution  (article  9,  §  1)  declares  that  "no  county  seat 
shall  be  changed  without  the  consent  of  a  majority  of  the 
electors  of  the  county."  The  statute  regulating  county-seat 
elections  enacted  that  the  place  receiving  the  majority  of  the 
votes  cast  at  the  election  should  become  the  county  seat. 
In  view  of  the  fact  that  the  total  of  the  votes  cast  at  a  county- 
seat  election  might  not  be  equal  to  the  whole  number  of 
electors  of  the  county,  the  question  as  to  what  should  be  re- 
garded as  controlling  evidence  of  the  total  number  arose.  It 
was  held  that  the  act  providing  for  the  change  of  county  seats 
on  the  majority  of  the  votes  cast  at  the  election  declared  a 
conclusive  presumption  as  to  the  total  electorate,  and  was  a 
competent  exercise  of  legislative  power.  The  court  said: 
"While  the  legislature  may  not,  by  the  mere  machinery  of 
rules  of  evidence,  override  and  set  at  naught  the  restrictions 
of  the  constitution,  or  arbitrarily  make  conclusive  evidence 
of  a  fact  anything  which  in  the  nature  of  things  has  no  con- 
nection with  that  fact  nor  reasonably  tends  to  prove  it,  yet 
it  may  make  that  which,  according  to  the  ordinary  rules  of 
human  experience,  reasonably  tends  to  prove  a  fact,  con- 
clusive evidence  of  it."  The  case  of  Felix  v.  Board,  62  Kan. 
832,  62  Pac.  667,  is  more  nearly  in  support  of  the  majority 
decision  than  any  other  case  to  be  found.  There  is,  bow- 
ever,  a  radical  difference  between  that  case  and  this  one.  In 
that  case  the  legislature  undertook  to  validate  a  particular 
specified  class  of  instruments,  contract  in  form,  but  which 
were  wholly  without  binding  force  or  legal  existence.  It 
undertook  by  legislative  fiat  to  create  a  debt  altogether  and 
entirely  out  of  that  which  possessed  the  mere  semblance  of  a 
contract,  but  which  lacked  all  the  elements  of  an  obligation. 
The  act  under  discussion  in  this  case  undertook  no  such  legally 
impossible  thing.  It  did  not  undertake  to  create  a  debt.  It 
did  not  undertake  to  make  a  contract  between  the  parties.  It 
only  declared  that  the  contract  which  they  themselves  had 
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made  should  be  conclusively  presumed  to  express  the  obliga- 
tion into  which  they  had  entered. 

So  far  as  decisions  are  concerned,  the  only  one  sufficiently 
close  in  point  of  fact  to  bear  directly  on  the  question  is 
opposed  to  the  theory  of  limitation  on  the  legislative  power 
in  the  special  class  of  cases  mentioned.  It  declares,  I  think, 
the  correct  principle,  and  is  entirely  applicable  to  the  present 
controversy.  It  is  Insurance  Co.  v.  Daggs,  172  U.  S.  557,  19 
Sap.  Ct  38l,  43  L,  Ed.  552.  A  statute  of  Missouri  declared 
that  "in  all  suits  upon  policies  of  insurance  against  loss  or 
damage  by  fire,  hereafter  issued  or  renewed,  the  defendant 
shall  not  be  permitted  to  deny  that  the  property  insured  was 
worth  at  the  time  of  the  issuance  of  the  policy  the  full  amount 
insured  therein  on  said  property;  and  in  case  of  total  loss  of 
the  property  insured,  the  measure  of  damages  shall  be  the 
amount  for  which  the  same  was  insured,"  etc.  Rev.  St-  1889, 
§  5897.  This  provision,  it  will  be  observed,  is  the  ordinary 
"value  policy"  law  of  this  and  other  states.  In  the  case  cited 
the  objections  to  the  statute  were  the  same  as  those  urged 
against  the  one  now  under  consideration.  The  court  stated 
them  as  follows:  "The  specific  objections  which,  it  is 
claimed,  bring  the  statute  within  the  prohibition  of  the  con- 
stitution, in  the  last  analysis,  may  be  reduced  to  the  follow- 
ing: That  the  statute  takes  away  a  fundamental  right,  and 
precludes  a  judicial  inquiry  of  liability  on  policies  of  fire  in- 
surance by  a  conclusive  presumption  of  fact."  Replying  to 
this,  the  court,  among  other  things,  said:  "It  [the  statute] 
makes  no  contract  for  the  parties.  In  this  it  permits  abso- 
lute freedom.  It  leaves  them  to  fix  the  valuation  of  the  prop- 
erty upon  such  orndence  and  inquiry  as  they  choose.  It  only 
ascribes  estoppel  after  this  is  done, — estoppel,  it  must  be 
observed,  to  the  acts  of  the  parties,  and  only  to  their  acts 
in  open  and  honest  dealing.  Its  presumptions  cannot  be 
urged  against  fraud.  *  *  *  The  cases  cited  by  plaintiff 
in  error  which  hold  that  the  legislature  may  give  the  effect 
of  prima  facie  proof  to  certain  acts,  but  not  conclusive  proof, 
do  not  apply.  They  were  not  of  contract,  nor  gave  effect  to 
contracts.  It  is  one  thing  to  give  effect  to  the  convention  of 
parties,  entered  into  under  the  admonition  of  the  law,  and 
another  thing  to  give  to  circumstances,  it  may  be  accidental, 
conclusive  presumption  and  proof  to  establish  and  force  a 
result  against  property  or  liberty."  The  above  decision  was 
rendered  on  error  to  the  supreme  court  of  Missouri,  which 
bad  made  a  similar  holding  (Daggs  v.  Insurance  Co.,  136  Mo. 
382,  38  S.  W.  85,  58  Am.  St.  Rep.  638,  35  L.  R.  A.  227),  and 
I  think  it  well  declares  and  elucidates  the  proposition  that 
it  is  within  the  power  of  the  legislature  to  give  to  the  written 
declaration  of  a  party,  made  as  a  basis  for  mutual  engagement 
between  himself  and  another,  a  conclusive  and  irrevocable 
character. 

An  objection  to  the  statute  is  the  generality  of  its  terms. 
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It  does  not  state  any  exception,  and  it  is  said  that  fraud  and 
mistake  constitute  necessary  exceptions  which  it  is  beyond 
the  power  of  the  legislature  to  exclude.  This  objection  does 
not  seem  to  me  to  possess  weight.  As  to  fraud,  I  think  it 
may  be  said  that  statutes,  however  general  their  language, 
are  never  to  be  so  construed  or  enforced-  as  to  deny  relief  to 
one  who,  without  fault  on  his  part,  has  been  entrapped  into 
a  seeming  submission  to  their  terms.  "When  statutes  are 
made,  there  are  some  things  which  are  exempted  and  fore- 
prized  out  of  the  provisions  thereof,  by  the  law  of  reason, 
though  not  expressly  mentioned.  Thus,  things  for  necessity's 
sake,  or  to  prevent  a  failure  of  justice,  are  excepted  out  of 
statutes."  Dwar.  St.  rule  5,  page  123.  To  the  same  effect, 
and  with  citation  to  instances,  is  End.  Interp.  St.  §  258;  and 
in  Insurance  Co.  v.  Daggs,  supra,  it  was  expressly  held  that 
a  conclusive  presumption  of  fact,  declared  by  statute,  as  in 
this  case,  could  not  be  enforced  as  against  a  claim  of  fraud. 
As  to  mistake,  the  legislature  has  done  no  more  than  the 
courts  themselves  have  done  in  like  cases  without  the  aid  of 
statutes, — has  declared  a  rule  of  estoppel  by  deed.  It  is  true, 
the  courts  have  not  elevated  a  mere  receipt  to  the  grade  of 
an  estoppel,  but  they  have  often  held,  other  like  written 
engagements  and  declarations  of  the  existence  of  facts  to  be 
such.  This  has  been  especially  true  when  one  of  the  con- 
tracting parties  has  done  or  paid  something  as  a  consideration 
or  equivalent  for  the  engagement  or  declaration.  This  case, 
for  aught  we  know,  may  be  one  falling  within  the  rule,  be- 
cause here  the  shipper  may  have  paid  freight  money  on  the 
basis  of  weight  specified  in  the  bill  of  lading.  But  admitting, 
as  should  be  done,  that  the  courts  have  not  advanced  the 
doctrine  of  estoppel  to  cover  such  class  of  cases,  ought  it  to 
be  said  that  the  legislature  is  constitutionally  powerless  to  do 
so. — that  is,  powerless  to  make  that  conclusive  evidence 
which  the  courts  themselves  hold  to  be  presumptive  evidence; 
powerless  for  the  sole  reason  that  some  instances  of  meritorious 
defense  on  the  ground  of  mistake  will  be  shutout?  If  we 
were  required  to  search  for  reasons  for  the  enactment  in  ques- 
tion we  would  not  have  to  go  far.  The  reason  is  to  be  found 
in  the  character  of  railways  as  common  carriers.  The  rela- 
tions existing  between  the  public  and  the  carriers  make  the 
regulation  of  the  latter  in  many  particulars  not  merely  advisa- 
ble, but  highly  important.  It  cannot  be  said,  therefore,  that 
a  statute  forbidding  the  carrier  to  dispute  in  court  a  written 
admission  made  by  it  as  a  basis  of  contract  liability  is  an 
unwarranted  exercise  of  legislative  power.  It  must  be  borne 
In  mind  that  the  business  of  a  common  carrier  is  one  which 
is  "clothed  with  a  public  interest."  That  was  pithily  re- 
marked by  Sir  Matthew  Hale  nearly  400  years  ago.  It  was 
qnoted  by  the  supreme  court  of  the  United  States  in  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77,  and  made  the  basis  of  the 
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decision  in  that  case  and  in  many  subsequent  ones  decided  by 
that  and  other  courts. 

Now,  pretermitting  the  question  as  to  the  power  of  the  leg- 
islature to  found  a  conclusive  presumption  upon  the  admis- 
sions of  private  individuals,  it  cannot  be  doubted,  in  my 
judgment,  that  it  possesses  the  power  to  declare  that  a  receipt 
for  goods,  given  by  a  transportation  company  in  the  conduct 
of  its  public  business  as  a  common  carrier,  shall  be  con- 
clusively deemed  and  held  to  express  the  measure  of  the  lia- 
bility incurred.  In  denying  that  the  legislature  possesses  such 
power  I  think  my  associates  have  grievously  erred. 


Missouri,  K,  &  T.  Ry.  Co.  et  al.  v.  Mazzie  et  al. 
(Court  of  Civil  Appeals  of  Texas,  April  /»,  tpor.) 
[68  S.  W.  Sep.  56.] 
Transportation  of  Freight  over  Connecting  Unas  after   Its   Arrival  at 
Destination  Named  in  Bill  of  Lading*— Through  Shipment. t 
Where  the  consignee  of  freight,  on  its  arrival  at  the  destination  named 
in  the  bill  of  lading,  directs  the  car  forwarded  over  connecting-  lines, 
and  by  transfer  of  the  original  bill  of  lading  the  shipment  is  continued, 
all  the  carriers  treating    the   consignment   aa  a  single   shipment,   the 
transportation  may  be  considered  as  a  single  shipment,  in  an  action  for 
damages  to  the  freight. 
Damage  to  Freight— Prima  Facie  Case  against  Delivering  Carrier.} 

Where  fruit  ia  received  by  an  initial  carrier  in  good  condition,  and  is 
delivered  by  a  terminal  carrier  in  a  damaged  condition,  a  prima  facte 
case  is  made  against  the  delivering  carrier. 

Same— Same— Question  for  Jury  Whether  Any  Damages  Occurred  on 
Initial  Line. 
Where  fruit  was  in  possession  of  an  initial  carrier  for  several  days, 
in  hot  weather,  in  a  car  which  was  not  iced,  and  such  fruit  so  packed 
for  such- time  would  be  likely  to  decay,  and  the  car  was  not  opened  nntil 
it  reached  its  destination,  in  an  action  against  the  delivering  carrier  it 
was  for  the  jury  whether  any  of  the  damages  occurred  on  the  line  of  the 

Same — Same — Liability  of  Delivering  Carrier  Where  Decay  of  Fruit 
Began  on  Initial  Line.g 
In  an  action  against  a  delivering  carrier  for  damage  to  fruit  received 

'See  generally.  Pierce  v.  Sou.  Pac.  Co.,  7  Am.  A  Eng.  R.  Cas. ,  N.  S., 
564,  and  note  at  end  of  case  ;  also,  see  2  Rap.  ft  Mack's  Dig.  76  et  seq.; 
also,  see  note  appended  to  Sutton  v.  Chic.  A  N.  W.  R.  Co.,  20  Am.  A 
Eng.  R.  Cas.,  N.  S.,  728. 

tSee  generally,  2  Rap.  A  Mack's  Dig.  pp.  221  and  231. 

{Savannah,  etc.,  R.  Co.  v.  Harris,  42  Am.  A  Eng.  R.  Cas.  457  ;  For- 
rester v.  Georgia,  etc,  Co.,  92  Ga.  699,  2  Am.  A  Eng.  R.  Cas.,  N.  S., 
648,  Abstr. ;  Central  R.,  etc.,  Co.  v.  Bayer,  91  Ga.  115  ;  Lake  Erie,  etc., 
R.  Co.  v.  Oakes,  11  111.  App.  489  ;  Beard  v.  Illinois  Cent.  R.  Co.  (Iowa), 
42  Am.  &  Eng.  R.  Cas.  445 ;  Leo  v.  St.  Paul,  etc.,  R.  Co.,  12  Am.  A  Eng. 
R.  Cas.  35;  Mobile,  etc.,  R.  Co.  v.  Tupelo,  etc.,  Mfg.  Co.,  42  Am.  A 
Eng.  R.  Cas.  497;  Lin  v.  Terre  Haute,  etc,  R.  Co.,  10  Mo.  App.  125; 
Flynn  v.  St.  Louis,  etc,  R.  Co.,  43  Mo.  App.  424 ;  Smith  v.  New  York 
Cent.  R.  Co.,  41  N.  Y.  620 ;  Liodley  v.  Richmond,  etc.,  R.  Co..  88  N. 
Car.  547,  9  Am.  &  Eng.  R.  Cas.  31 ;  Louisville,  etc,  R.  Co.  v.  Tennes- 
see Brewing  Co.,  96  Tenn.  677  ;  Texas,  etc,  R.  Co.  v.  Adams,  78  Tex, 
372  ;  Laughliu  v.  Chicago,  etc.,  R.  Co.,  28  Wis.  204,  9  Am.  Rep.  493. 

jSee  generally,  2  Rap.  A  Mack's  Dig.  p.  236  et  seq. 
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by  it  from  a  connecting  carrier,  it  is  error  to  refuse  to  instruct  that  If 
the  fruit  began  to  decay  in  the  initial  carrier's  possession,  and,  owing 
to  its  inherent  nature,  the  decay  could  not  be  stopped,  the  delivering 
carrier  was  not  liable  for  the  resulting  damage. 

Santa — Order  from  Consignee  to  Divert  from  Destination — Secondary 
Evidence. 
Where  a  delivering  carrier  is  sued  for  damage  to  fruit  which  was 
diverted  from  its  original  destination  by  the  consignee's  order,  plain- 
tiffs should  account  for  their  failure  to  produce  the  order  itself  as  a 
predicate  to  the  introduction  of  its  contents. 

Appeal  from   Grayson  county  court ;  J.  D.  Woods,  Judge. 

Action  by  F.  Mazzie  &  Co.  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  and  another.  There  was  a  judg- 
ment in  favor  of  plaintiffs,  and  defendants  appeal.     Reversed. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellants. 

Moseley  &  Smith,  for  appellees. 

TEMPLETON,  J.  This  snit  was  brought  by  F.  Mazzie  & 
Co.,  who  are  retail  fruit  dealers,  of  Denison,  Tex.,  against 
the  Missouri,  Kansas  &  Texas  Railway  Company  and  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  to 
recover  damages  to  a  car  load  of  grapes.  They  obtained 
judgment,  and  the  defendants  have  appealed. 

The  grapes  were  shipped  by  the  Chautauqua  &  Erie  Grape 
Company  from  Northeast,  Pa.,  to  M.  Frye  &  Co.,  at  Chicago, 
over  the  line  of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company.  A  bill  of  lading  in  the  usual  form  was  issued; 
the  grape  company  being  the  consignor;  Frye  &  Co.  the  con- 
signees, and  the  city  of  Chicago  appearing  to  be  the  point  of 
destination.  Before  the  fruit  arrived  at  Chicago,  Frye  fit  Co. 
bad  sold  the  same  to  Mazzie  &  Co. ;  and,  when  the  car 
reached  Chicago,  Frye  &  Co.  delivered  to  the  Lake  Shore 
Company  an  order  directing  the  car  to  be  forwarded  to  Deni- 
son  over  the  lines  of  the  Chicago,  Burlington  &  Quincy  Rail- 
way Company  and  of  the  defendant  companies.  Frye  &  Co. 
surrendered  the  original  bill  of  lading,  but  no  other  bill  of 
lading  was  issued.  The  car  was  forwarded  as  directed  in  the 
said  order.  It  seems  that  the  action  of  Frye  &  Co.  in  divert- 
ing the  shipment  to  Denison  was  taken  under  some  general 
arrangement  with  the  Lake  Shore  Company,  by  virtue  of 
which  Frye  &  Co.  were  authorized  to  so  divert  such  ship- 
ments. The  forwarding  of  the  goods  on  expense  bills,  with- 
out the  issuance  of  another  bill  of  lading,  appears  to  have 
been  a  part  of  such  arrangement,  and  to  have  been  recognized 
by  the  roads  receiving  the  goods  as  a  proper  and  binding 
method  of  continuing  the  shipment.  The  trial  court  assumed 
that  the  facts  showed  a  single  shipment.  The  appellants 
contend  that  the  transactions  stated  constitnted  two  separate 
and  distinct  shipments, — one  from  Northeast,  Pa.,  to  Chicago, 
and  the  other  from  Chicago  to  Denison.  If,  when  the 
original  contract  of  carriage  was  entered  into  with  the  Lake 
Shore  Company  at  Northeast,  Pa.,  there  existed  no  arrange- 
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meat  by  which  Frye  &  Co.  were  authorized  to  change  the 
point  of  destination  named  in  the  bill  of  lading,  and  if  the 
voyage  to  Chicago  was  completed  before  the  change  was 
made,  then  the  contention  of  appellants  would  be  well  taken. 
Bat  we  do  not  understand  that  such  was  the  case.  All  of  the 
carrier*  concerned  seem  to  have  treated  the  consignment  as 
a  tingle  shipment,  and  to  have  conceded  the  right  of  Frye  & 
Co.  to  have  the  shipment  continued  to  Denison.  We  cannot 
■ay  that  the  trial  court  erred  in  holding  that  the  facts  showed 
a  single  shipment 

Each  of  the  companies  concerned  in  transporting  the  goods 
was  liable  only  for  the  damage  which  occurred  on  its  own 
line.  When,  however,  the  plaintiffs  proved  that  the  goods 
were  received  by  the  initial  carrier  in  good  condition,  and 
were  delivered  by  the  terminal  carrier  in  a  damaged  condi- 
tion, a  prima  facie  case  was  made  against  the  delivering  car- 
rier. Railway  Co.  v.  Adams,  78  Tex.  372,  14  S.  W.  666.  22 
Am.  St.  Rep.  56.  In  order  to  meet  the  case  so  made,  it 
devolved  on  the  terminal  carrier  to  show  that  the  damage  did 
not  occur  on  its  line.  Railway  Co.  v.  Edloff,  89  Tex.  454,  34 
S.  W.  414,  34  S.  W.  144.  Upon  such  proof  being  made,  the 
last  intermediate  carrier  would  take  the  place  of  the  terminal 
carrier,  and  wonld  be  bound  to  show,  in  order  to  escape  lia- 
bility, that  it  was  not  responsible  for  the  damage.  Railway 
Co.  v.  Cushney,  67  S.  W.  77.  4  Tex.  Ct  Rep.  386. 

Evidence  was  introduced  tending  to  show  that  the  grapes 
were  in  the  possession  of  the  Lake  Shore  Company  five  or 
six  days;  that  the  car  in  which  the  grapes  were  loaded  was 
noticed;  that  the  weather  was  hot;  that  grapes  so  packed, 
and  held  in  such  weather  and  for  such  time,  would  begin  to 
mould  and  rot;  that,  when  such  decay  had  set  in,  it  could 
not  be  arrested.  The  car  was  sealed  when  the  grapes  were 
loaded  in  Pennsylvania,  and  was  not  opened  until  it  reached 
Denison.  The  condition  of  the  trait  at  any  intermediate 
point  could  not  be  shown  by  direct  and  positive  evidence. 
The  trial  court  declined  to  submit  to  the  jury  the  issne 
whether  the  damage,  or  any  part  thereof,  occurred  on  the 
line  of  the  Lake  Shore  Company.  This  was  error.  The 
evidence  was  sufficient  to  raise  the  issue,  and  the  same  should 
have  been  submitted  to  the  jury.  Proof  of  the  facts  nec- 
essary to  establish  this  defense  could  be  made  by  circum- 
stantial evidence,  no  direct  or  more  certain  evidence  than  that 
adduced  being  available. 

The  trial  court  also  erred  in  refusing  to  charge  the  jury  that 
if  the  grapes  began  to  mould  and  rot  while  in  the  possession 
of  the  Lake  Shore  Company,  and  if,  owing  to  the  inherent 
nature  of  the  fruit,  the  decay  could  not  be  stopped,  then  the 
defendants  wonld  not  be  liable  for  the  resulting  damage;  in 
snch  case  the  defendants  would  be  answerable  only  for  such 
'  damage  as  they  could  and  should  have  prevented. 

No  directions  were  given  to  ice  the  car  until  after  it  had 
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reached  Chicago.  The  evidence  tends  to  show  that  the  car 
should  have  been  iced  sooner,  than  it  was.  It  is  not  cleat 
from  the  record  before  ns  whether  it  was  the  duty  of  the  Lake 
Shore  Company  to  ice  the  car  without  instructions  to  that 
effect,  or  only  after  being  directed  to  do  so.  If  it  appears  on 
another  trial  that  the  company  was  under  no  duty  to  ice  the 
car  until  it  was  so  instructed,  then  the  issue  of  contributory 
negligence  on  the  part  of  the  shipper,  in  failing  to  give  such 
direction,  would  be  raised,  and  shonld  be  submitted  to  the 
jury. 

The  plaintiffs  were  permitted  to  prove  by  parol  the  con- 
tents of  the  order  given  by  Frye  &  Co.  to  the  Lake  Shore 
Company  diverting  the  shipment  to  Denison,  and  directing 
the  car  to  be  iced.  As  a  predicate  to  the  introduction  of  such 
evidence,  the  plaintiffs  should  have  accounted  for  their  failure 
to  produce  the  order  itself.  Railway  Co.  v.  Dilwortb,  67  S. 
W.  88,  4  Tex.  Ct.  Rep.  409. 

The  petition  of  the  plaintiffs  is  loosely  drawn,  and  the  facts 
attempted  to  be  alleged  are  vaguely  stated.  Before  another 
trial  the  petition  should  be  amended,  and  the  facts  relied  on 
to  show  a  cause  of  action  alleged  with  more  certainty  and 
definiteness. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Western  Hay  &  Grain  Co. 
{Supreme  Court  of  Nebraska,  April  17, 1902.) 
[90  N.  W.  Rep.  205.] 
Carriers — Shipment  over  Connecting  Lines.* 

When  a  railway  company  receives  goods  for  shipment  to  a  point  be- 
yond the  terminus  of,  or  at  a  distance  from,  its  own  line,  so  that  for  a 
part  of  the  distance  they  will  require  to  be  transported  over  the  lines 
of  other  carriers,  and  collects  the  entire  charge  for  transportation,  it 
will  be  held  to  have  assumed  responsibility  for  safe  carriage  over  every 
part  of  the  route,  and  the  liability  so  incurred  cannot  be  evaded  or 
limited  by  express  contract.  Railway  Co.  v.  Palmer,  56  N.  W.  957,  38 
Neb.  463,  22  L.  R.  A.  335. 

Commissioners'  opinion.  Department  No.  3.  Error  to 
district  court,  Douglas  county;  Keysor,  Jndge. 

"Not  to  be  officially  reported." 

Action  by  the  Western  Hay  &  Grain  Company  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.     Affirmed. 

M.  A.  Low  and  W.  F.  Evans,  for  plaintiff  in  error. 

W.  J.  Clair  and  Ovando  Cowles.  for  defendant  in  error. 

•On  proposition  that  liability  of  initial  carrier  is  limited  to  its  own 
line,  see  Cincinnati,  etc.,  Ry.  Co.  v.  N.  K.  Fairbanks  &  Co.,  13  Am.  & 
Eng.  R.  Cas.,  N.  &.,  179.  See  generally,  note  appended  to  Louisville  & 
N.  R.  Co.  v.  Farmers',  etc..  Firm,  17  Am.  &  Eng.  R.  Cas..  N.  S.,  284.' 
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AMES,  C.  The  plaintiff  in  error,  a  railroad  company, 
received  from  the  defendant  in  error,  at  Walnut,  Iowa, 
a  quantity  of  merchandise,  which  it  undertook  by  its  shipping 
contract  or  bill  of  lading  "to  transport  over  the  line  of  this 
railroad  to  Western  Hay  &  Grain  Company,  Fair  Grounds, 
Omaha,  Nebraska. ' '  Bat  it  was  farther  recited  in  the  paper 
that  the  property  was  to  be  delivered  in  good  order  to  the 
next  carrier  if  the  same  was  to  be  forwarded  beyond  the  line 
of  the  company's  road  to  be  carried  to  place  of  destination, 
"it  being  expressly  agreed  that  the  responsibility  of  this  com- 
pany shall  cease  at  this  company's  depot  at  which  the  same 
are  to  be  delivered  to  such  carrier" ;  and  there  were  other 
stipulations  in  the  document  to  like  effect,  hot  the  company 
received  the  entire  amount  of  freight  charges  from  the  place 
of  shipment  to  the  point  of  destination,  which  involved  car- 
riage over  the  Union  Pacific  and  Missouri  Pacific  lines.  The 
plaintiff  in  error  delivered  the  goods  in  due  season  and  in 
good  order  to  its  connecting  carrier,  the  Union  Pacific  Com- 
pany, at  Omaha,  Neb.,  after  which  they  were  lost  or  delayed, 
to  the  damage  of  the  defendant,  for  which  he  seed,  and 
recovered  a  judgment,  which  it  is  sought  to  have  reversed 
by  this  proceeding  in  error.  The  Only  question  in  controversy 
is  the  construction  of  the  foregoing  contract ;  that  is,  whether 
the  plaintiff  in  error  is  responsible  for  damages  incurred  after 
the  goods  left  its  own  line,  and  without  fault  on  its  own  part 
The  receipt  or  bill  of  lading  was  not  signed  by  the  shipper 
or  bis  consignee,  and  the  above-mentioned  stipulations  are 
not  shown  to  have  been  brought  especially  to  the  attention  of 
either,  nor  is  any  particular  carrier  named  to  whom  the  goods 
were  to  be  delivered  by  the  plaintiff  in  error  at  Omaha.  Ifthe 
question  were  an  open  one  in  this  state,  the  writer  would  find 
some  difficulty  in  sustaining  the  judgment;  but  it  appears  to 
have  been  foreclosed  by  the  decision  of  this  court  in  Railway 
Co.  v.  Palmer,  38  Neb.  463-472,  56  N.  W.  957.  22  L.  R.  A 
335.  In  that  case  it  was  held  that  a  contract  substantially 
like  that  under  discussion  was  a  contract  to  deliver  goods,  not 
to  a  connecting  carrier,  but  at  destination;  and  that  such  a 
contract  carried  with  it  the  common-law  liability  of  a  common 
carrier  over  the  whole  distance  of  transportation,  and  that 
such  liability  cannot  be  limited,  even  by  the  terms  of  an 
express  contract.  Discussing  this  proposition,  the  opinion 
says:  "Irrespective,  then,  of  the  question  as  to  whether 
there  was  an  oral  contract,  or  whether  such  oral  contract  or 
the  bill  of  lading  constituted  the  final  arrangement  between 
the  parties,  the  law  of  this  state  is  settled  that  a  common 
carrier  cannot,  even  by  the  terms  of  an  express  contract, 
relieve  itself  of  its  common-law  liability.  It  is  said  that  at 
common  law  the  common  carrier  is  not  liable  for  loss,  in  the 
absence  of  special  contract,  beyond  the  point  at  which  it 
delivered  the  goods  to  a  connecting  carrier.  To  this  it  should 
be  added  that  the  contract  of  the  shipper  was  with  the  carrier 
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first  receiving  the  goods,  and,  such  carrier  undertook  to 
deliver  the  goods  at  their  destination,  even  though  it  con- 
templated doing  so  through  intermediate  carriage,  it  assumed 
a  liability  of  snch  character  for  every  part  of  the  route. ' '  The 
decision  referred  to  is  not  without  support  by  judicial  author- 
ities elsewhere,  but,  inasmuch  as  the  point  has  been  defi- 
nitely decided  by  this  court,  it  is  not  deemed  requisite  to 
review  or  cite  them. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

ALBERT  and  DUFFIE,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached  by  the  com- 
missioners are  approved,  and,  it  appearing  that  the  adoption 
of  the  recommendations  made  will  result  in  a  right  decision 
of  the  cause,  it  is  ordered  that  the  judgment  of  the  district 
court  be  affirmed. 

Railroad  Commission  of  Texas  v.  Weld  ei  al, 

(Supreme  Court  of  Texas,  March  io,  1902.) 

[66  S.  W.  Rep.  1095.] 

Railroad  Commission— Regulation  of  Freight  Rate*— Action  to  Annul 
Decision—  Judgment — Finality  for  Purpose  of  Appeal. 
Rev.  St.  art.  4564,  permits  the  enforcement  of  rates,  charges,  etc., 
prescribed  by  the  railroad  commission,  until  finally  found  to  be  unjust 
in  a  direct  action  brought  for  that  purpose  under  the  two  following 
articles,  wherein  the  only  issue  to  be  determined  is  the  reasonableness 
and  justice  of  the  decision  of  the  commission  as  to  any  rate,  classifica- 
tion, regulation,  etc.:  held,  that  a  judgment  in  nn  action  brought  there- 
under by  a  person  dissatisfied  with  a  decision  of  the  commission,  which 
only  found  that  a  certain  regulation  of  freight  rates  by  it,  and  its  refusal 
to  establish  a  different  rate,  was  unjust  and  unreasonable,  but  which 
did  not  accord  relief  otherwise  to  plaintiff,  was  a  final  judgment,  from 
which  an  appeal  could  be  taken. 

Error  to  court  of  civil  appeals  of  Third  supreme  judicial 
district. 

Action  by  Weld  &  Neville  and  others  against  the  railroad 
commission  of  Texas.  From  a  judgment  for  plaintiffs, 
defendant  appealed  to  the  court  of  civil  appeals.  The 
appeal  was  dismissed  (66  S.  W.  122),  and  defendant  appeals. 
Reversed. 

C.  K.  Bell,  Atty.  Gen.,  and  T.  S.  Reese,  Asst.  Atty.  Gen., 
for  plaintiff  in  error. 

Gregory  &  Batts  and  Hntcheson,  Campbell  &  Hutcheson, 
for  defendants  in  error. 

BROWN,  J.  Under  articles  4565  and  4566  of  the  Revised 
Statutes,  Weld  &  Neville,  and  others  not  necessary  to  name, 
instituted  this  suit  in  the  district  court  of  the  Twenty-sixth 
district,  Travis  county,  against  the  railroad  commission  of 
Texas,  to  have  certain  rates  fixed  by  the  commission,  and 
certain  orders,  rules,  and  regulations  adopted  by  it  in  refer- 
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ence  to  the  shipment  of  cotton  declared  to  be  unreasonable 
and  nnjnst  as  to  the  petitioners.  A  very  brief  statement  ol 
the  case  will  be  sufficient  for  the  decision  of  the  question 
presented  by  this  writ  of  error. 

The  plaintiffs'  petition  is  elaborate  in  its  allegations,  of 
which  we  give  the  following  summary:  It  is  alleged  that  the 
railroad  commission  established  and  promulgated  a  rate  and 
certain  rules  and  regulations  for  the  transportation  of  cotton 
upon  railroads  within  this  state,  which  rules  and  regulations 
were  particularly  set  out  by  the  petitioners,  and,  among 
others,  it  was  alleged  that  upon  cotton  compressed  to  a  density 
of  22  pounds  to  the  solid  foot  the  said  regulations  provided  for  a 
reduction  in  the  rate  of  charges  allowed  to.  railroad  companies 
for  transportation,  and  provided  for  compression  of  cotton 
before  shipment,  with  specific  provisions  governing  the  com- 
pressing of  it  It  is  alleged  that  the  regulations  were  made 
with  reference  to  the  system  of  compressing  and  handling 
cotton  which  was  then  and  had  been  long  in  vogue  in  the  state 
of  Texas,  of  which  method  specific  details  are  given,  and  its 
disadvantages  alleged.  Plaintiffs  alleged  that  they  are 
interested  in  one  of  several  improved  and  economical  methods 
of  handling  cotton  which  had  been  put  into  successful  opera- 
tion in  the  state  of  Texas,  in  which  they  use  the  Lowry  press, 
which  the  petition  describes  particularly,  showing  its  sup- 
posed advantages  in  preparing  the  cotton  for  shipment  in 
many  respects.  It  is  alleged  that  the  annual  crop  of  cotton  in 
Texas  is  about  3,000.000  bales,  and  the  petition  sets  out  with 
particularity  the  difficulties,  expenses,  and  delays  which  pre- 
vailed in  the  transportation  of  cotton  prepared  under  the  old 
methods,  and  attempts  to  show  the  advantages  of  the  Lowry 
system  over  that  formerly  in  use.  It  is  charged  that  the  rates 
of  freight  allowed  to  the  railroad  companies  for  the  trans- 
portation of  cotton  when  the  density  of  the  bale  is  40  pounds 
or  more  to  the  solid  foot,  and  the  rules  and  regulations  govern- 
ing the  same,  are  unreasonable  and  unjust  as  to  plaintiffs,  who 
applied  to  the  railroad  commission  to  reduce  the  rate  on 
cotton  compressed  at  the  gin  to  a  density  of  40  or  more 
pounds  to  the  solid  foot,  which  the  commission  refused  to  do, 
and  it  is  alleged  that  the  order  by  which  they  refused  to 
comply  with  the  request  is  unjust  and  unreasonable  as  to  the 
petitioners.  The  petition  prays  for  relief  upon  the  several 
points  alleged,  and  asks  that  the  commission  be  required  to 
establish  reasonable  rates.  It  is  unnecessary  to  set  out  the 
answer  of  the  defendant,  which  consisted  of  general  demurrer, 
special  exceptions,  general  denial,  and  special  answers.  The 
case  was  submitted  to  the  judge  without  a  jury,  and  upon 
bearing  the  testimony  the  following  judgment  was  entered, 
omitting  that  portion  which  states  the  ruling  of  the  court 
upon  qnestions  of  law  raised  by  the  demurrers  and  excep- 
tions: "And  on  the  13th  day  of  June,  1901,  the  court,  having 
fully  considered  the  matters  of  law,  as  well  as  of  fact,  is  of 
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the  opinion  that  the  law  and  the  facts  are  with  the  plaintiffs. 
It  is  therefore  adjudged  by  the  court  that  the  present  classifica- 
tions and  freight  rates  established  by  defendant  applicable  to 
transportation  of  cotton,  whereby  the  same  rate  of  freight  is 
required  to  be  charged  and  paid  for  transportation  on  the 
various  railroads  in  this  state  on  cotton  in  round  bales,  eighteen 
inches  in  diameter,  thirty-six  inches  in  length,  and  weighing 
two  hundred  and  forty  pounds  or  over  per  bale,  and  having 
a  density  of  forty  pounds  or  over  to  the  cubic  foot,  and  of 
cotton  in  bales  of  the  ordinary  form,  compressed  to  a  density 
of  twenty-two  and  one-half  pounds  to  the  cubic  foot,  are,  as 
to  the  plaintiffs  Dorance,  Cairns  &  Co.,  a  partnership  com- 
posed of  J.  M.  Dorance  and  A.  C.  Cairns;  Hasler  &  Boyd,  a 
partnership  composed  of  S.  O.  Hasler  and  W.  W.  Boyd;  D. 
M.  Howard;  T.  G.  Cole;  Weld  &  Neville,  a  partnership  com- 
posed of  Stephen  M.  Weld,  Chas.  W.  Ide,  George  W.  Neville, 
Alfred  R.  Weld,  Edward  M.  Weld,  and  James  F.  McGowan; 
Hillsboro  Gin  Company;  Peoria  Gin  Company;  Clemma 
Gin  Company;  and  Wharton  Gin  &  Milling  Company, — 
unjust  and  unreasonable.  It  is  further  adjudged  by  the  court 
that  the  refusal,  on  December  17,  1000,  by  defendant,  to 
establish  a  different  and  lower  rate  of  freight  on  cotton  in 
such  round  bales,  of  the  dimensions  and  density  aforesaid,  for 
transportation  of  the  same  on  the  various  railroads  in  this 
state,  than  the  rate  established  and  required  to  be  paid  for 
such  transportation  on  cotton  in  bales  of  ordinary  form,  com- 
pressed to  a  density  of  twenty-two  and  one-half  pounds  to  the 
cubic  foot,  is  and  was,  as  to  plaintiffs,  unjust  and  unreason- 
able. It  is  further  adjudged  by  the  court  that  none  of  the 
reasons  assigned  by  defendant  in  its  refusal  of  December  17, 
1900,  to  establish  a  different  and  lower  freight  rate  on  cotton 
in  round  bales  and  of  the  dimensions  and  density  aforesaid 
than  on  cotton  in  bales  of  the  ordinary  form,  compressed  to  a 
density  of  twenty-two  and  one-half  pounds  to  the  cubic  foot, 
could  properly  be  taken  into  consideration  by  defendant  in 
determining  the  question  of  a  proper  classification  of  and 
proper  freight  rate  on  such  round  bales.  It  is  further  con- 
sidered and  ordered  by  the  court  that  the  plaintiffs,  Dorance, 
Cairns  &  Company,  Hasler  &  Boyd,  D.  M.  Howard,  T.  G. 
Cole,  Weld  &  Neville,  Peoria  Gin  Company,  Clemma  Gin 
Company,  Hillsboro  Gin  Company,  and  Wharton  Gin  & 
Milling  Company,  do  have  and  recover  of  and  from  the  rail- 
road commission  of  Texas  all  the  costs  of  this  suit."  From 
this  judgment  the  railroad  commission  appealed  to  the  court 
of  civil  appeals  for  the  Third  district,  which  appeal  was  dis- 
missed because  the  judgment  entered  by  the  district  court 
was  not  a  final  judgment  from  which  an  appeal  would  lie. 
66  S.  W.  122. 

The  law  which  created  the  railroad  commission  of  Texas  is 
based  upon  article  10,  §  2,  of  the  constitution  of  Texas,  which 
reads  aa  follows:    "Railroads  heretofore  constructed  or  which 
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may  hereafter  be  constructed  in  this  state  are  hereby  declared 
public  highways  and  railroad  companies  common  carriers. 
The  legislature  shall  pass  laws  to  regulate  railroad  freight  and 
passenger  tariffs,  to  correct  abuses,  and  prevent  unjust  dis- 
crimination and  extortion  in  the  rates  of  freight  and  passenger 
tariffs  od  the  different  railroads  in  this  state,  and  enforce  the 
same  by  adequate  penalties,  and  to  the  further  accomplish- 
ment of  these  objects  and  purposes,  may  provide  and  estab- 
lish all  requisite  means  and  agencies  invested  with  such 
powers  as  may  be  deemed  adequate  and  advisable."  The 
law  was  passed  and  its  enforcement  was  intrusted  to  the  rait 
road  commission,  with  powers  expressed  by  the  following 
article  of  the  Revised  Statutes: 

"Art  4563.  The  power  and  authority  is  hereby  vested  in 
the  railroad  commission  of  Texas,  and  it  is  hereby  made  its 
duty  to  adopt  all  necessary  rates,  charges  and  regulations  to 
govern  and  regulate  railroad  freight  and  passenger  tariffs,  the 
power  to  correct  abuses  and  prevent  unjust  discrimination  and 
extortion  in  rates  of  freight  and  passenger  tariffs  on  the 
different  railroads  in  this  state,  and  to  enforce  the  same  by 
having  the  penalties  inflicted  as  by  this  chapter  prescribed 
through  proper  courts  having  jurisdiction.  (1)  The  said  com- 
mission shall  have  power,  and  it  shall  be  its  duty,  to  fairly 
and  justly  classify  and  subdivide  all  freight  and  property  of 
whatsoever  character  that  may  be  transported  over  the  rail- 
roads of  this  state  into  such  general  and  special  classes  or  sub- 
divisions as  may  be  found  necessary  and  expedient.  (2)  The 
commission  shall  have  power,  and  it  shall  be  its  doty,  to 
fix  to  each  class  or  subdivision  of  freight  a  reasonable  rate  for 
each  railroad  subject  to  this  chapter  for  the  transportation 
of  each  of  said  classes  and  subdivisions." 

To  support  the  rates,  charges,  orders,  rules,  regulations, 
and  classifications  which  the  railroad  commission  should  make 
under  the  authority  conferred,  the  law  provided  as  follows: 

"Art  4564.  In  all  actions  between  private  parties  and 
railway  companies  brought  under  this  law,  the  rates,  charges, 
orders,  rules,  regulations  and  classifications  prescribed  by  said 
commission  before  the  institution  of  such  action  shall  be  held 
conclusive  and  deemed  and  accepted  to  be  reasonable,  fair 
and  just,  and  in  all  such  respects  shall  not  be  controverted 
therein  until  finally  found  otherwise  in  a  direct  action  brought 
for  that  purpose  in  the  manner  prescribed  by  articles  4565 
and  4566  of  this  chapter." 

This  article  denied  to  railroad  companies  and  other  persons 
interested  the  right  to  question  the  validity  and  justice  of  the 
rates,  etc.,  that  the  commission  should  make  in  any  suits  be- 
tween individuals  and  the  railroads,  because  such  course 
would  have  involved  every  action  in  the  complications  of 
making  rates  and  would  practically  have  denied  redress.  In 
order  to  secure  a  proper  revision  and  correction  by  judicial 
proceeding  of  any  wrong  that  might  be  done  to  shippers  or 
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railroads,  tbe  legislature  enacted  articles  4565  and  4566,  as 
follows: 

"Art  4565.  If  any  railroad  company  or  other  party  at 
interest  be  dissatisfied  with  the  decision  of  any  rate,  classifica- 
tion, mle,  charge,  order,  act  or  regulation  adopted  by  tbe 
commission,  such  dissatisfied  company  or  party  may  file  a 
petition  setting  forth  the  particular  cause  or  causes  of  objec- 
tion to  such  decision,  act,  rate,  rale,  charge,  classification  or 
order,  or  to  either  or  all  of  them,  in  a  court  of  competent  juris- 
diction in  Travis  county,  Texas,  against  said  commission  as 
defendant.  Said  action  shall  have  precedence  over  all  otber 
causes  on  the  docket  of  a  different  nature  and  shall  be  tried 
and  determined  as  other  civil  causes  in  said  court.  Either 
party  to  said  action  may  appeal  to  the  appellate  court  having 
jurisdiction  of  said  causes  and  said  appeal  shall  be  at  once 
returnable  to  said  appellate  court,  at  either  of  its  terms,  and 
said  action  so  appealed  shall  have  precedence  in  said  appel- 
late court  of  all  causes  of  a  different  character  therein  pend- 
ing: provided,  that  if  the  court  be  in  session  at  the  time  such 
right  of  action  accrued,  the  suit  may  be  filed  during  such  term 
and  stand  ready  for  trial  after  ten  days'  notice. 

"Art.  4566.  In  all  trials  under  the  foregoing  article,  the 
harden  of  proof  shall  rest  upon  the  plaintiff,  who  mast  show 
by  clear  and  satisfactory  evidence  that  the  rates,  regulations, 
orders,  classifications,  acts  or  charges  complained  of  are 
unreasonable  and  unjust  to  it  or  them." 

These  articles  provide  an  expeditious  method  for  determin- 
ing the  reasonableness  and  justice  of  any  rate,  order,  rule,  or 
regulation  which  the  commission  might  make,  and  at  the 
same  time  permit  the  enforcement  of  the  rates,  etc.,  until  the 
judgment  of  a  court  declaring  them  to  be  unjust  and  unrea- 
sonable has  been  rendered. 

This  action  was  brought  under  articles  4565  and  4566,  above 
quoted,  and  the  court  was  therefore  confined  to  the  provisions 
of  those  articles  in  entering  its  judgment  and  granting  relief. 
Tbe  only  issue  which  was  presented  in  this  suit  was,  are  the 
rates,  rules,  and  orders  put  in  question  by  the  pleading,  as 
applied  to  the  character  of  shipments  alleged  in  the  pleadings, 
unjust  and  unreasonable?  The  jurisdiction  of  the  court  is 
limited  to  the  determination  of  that  issue. 

There  can  be  no  difference  of  opinion  as  to  tbe  legal  prop- 
osition that  a  judgment  which  terminates  the  action  in  which 
it  is  rendered,  and  completely  disposes  of  the  case  as  to  all 
the  parties,  so  far  as  the  court  has  power  to  do  so,  is  a  final 
judgment.  1  Freem.  Jndgm.  §  34;  1  Black,  Judgm.  §  21: 
Golf,  C.  &  S.  F.  Ry.  Co.  v.  Ft.  Worth  &  N.  O.  Ry.  Co.,  68 
Tex.  108,  2  S.  W.  199,  3  S.  W.  564;  Beltv.  Davis,  1  Cal.  139; 
Merle  v.  Andrews,  4  Tex.  200;  McFarland  v.  Hall's  Heirs, 
17  Tex.  69a 

The  subject-matter  of  litigation  in  this  case  was  fully  dis- 
posed of  by  the  judgment  of  tbe  court  when  it  was  found  that 
the  rates  and  rulings  complained  of  were,  as  to  the  plaintiffs 
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in  that  case,  aajast  and  unreasonable.  Whatever  may  be  the 
legal  effect  of  the  judgment,  the  court  was  not  required  to 
enforce  it  in  this  suit.  If  the  court  had  the  authority  to 
enforce  the  judgment,  it  refused  to  do  so,  and  that  would  make 
it  final 

In  the  case  of  Belt  v.  Davis,  before  cited,  a  suit  was  brought 
to  set  aside  a  judgment  entered  in  a  former  suit,  and  upon  a 
bearing  the  court  simply  entered  the  order  setting  the  judg- 
ment aside  and  granting  a  new  trial.  The  objection  was 
made  that  this  was  not  a  final  judgment,  upon  which  the  court 
said:  "The  whole  scope  and  object  of  the  suit,  therefore,  is 
to  vacate  the  judgment,  and  procure  a  new  trial,  and  whether 
this  should  or  should  not  be  done  is  the  point  upon  which  the 
issue  of  the  parties  is  made  up.  That  issue  has  been  finally 
and  definitely  determined  by  the  district  court,  and  there  is 
consequently  no  further  judgment  to  be  rendered  iu  the  suit. 
This  particular  cause  is  completely  at  an  end,  and,  whether 
the  judgment  be  affirmed  or  reversed,  nothing  more  remains 
for  the  district  court  to  do  in  this  suit  but  to  issue  ezecatioo 
against  the  unsuccessful  party  for  the  costs."  This  cue 
announces  very  clearly  the  true  doctrine  upon  this  question. 
Under  our  practice,  that  would  not  be  a  final  judgment,  be- 
cause another  trial  would  occur  in  the  same  suit  But  the 
case  illustrates  the  rules  that  the  judgment  need  not  dispose 
of  or  determine  the  rights  of  the  parties  in  the  subject  of  liti- 
gation. 

The  case  of  McFarland  v.  Hall's  Heirs,  cited  above,-i 
suit  for  partition  of  land, — is  well  in  point.  The  trial  coot 
ascertained  the  rights  of  the  parties  in  the  subject-matter,  be 
did  not  declare  the  legal  consequences  by  devesting  and  vest- 
ing title.  It  was  contended  that  the  judgment  was  not  tool 
bat  this  court  held  the  judgment  to  be  final,  and  entertained 
the  appeal.  The  court  said :  "The  principal  question  spec 
this  appeal  is  whether  the  decree  of  the  izth  of  October.  l>f* 
was  final  and  conclnsive  of  the  matters  therein  adjodKami 
It  certainly  determined  all  the  issues  of  fact  raised  by  it 
pleadings.  It  distinctly  ascertained  and  adjudicated  the  rip*-! 
of  the  parties,  and  settled  definitely  their  respective  interest! 
in  the  subject-matter  of  the  suit.  It  put  an  end  to  all  xa=er 
in  litigation  in  the  case.  After  it  was  rendered,  notiuze  re- 
mained but  to  carry  it  into  effect  or  execute  the  jndg^ea:  " 
the  court  This  would  seem  to  bring  it  within  the  en- 
definition  of  a  final  judgment." 

We  are  of  opinion  that  the  judgment  of  the  district  ceo*  i 
a  final  judgment,  and  fully  disposes  of  the  rights  of  theperre 
in  this  suit,  and  that  the  conrt  of  civil  appeals  erred  a  '-^ 
missing  the  appeal  from  the  said  judgment  It 
ordered  that  the  judgment  of  the  court  of  civil  _r, 
missing  the  said  appeal,  be,  and  the  same  is  hereby.  _ 
and  this  cause  is  remanded  to  the  said  conrt  of  crr£ 
of  the  Third  supreme  judicial  district  for  further 
herein. 
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tbe  jury,  431. 

NEGLIGENCE. 

See  Accidents  on  Tract. 
Master  and  Servant. 


See  Master  and  Servant. 


See  Carriers  of  Passengers. 


MASTER  AND  SERVANT. 
Assumption  of  Risk. 

Defective  bridges,  879. 

Overhead  and  covered  bridges, 
879. 

Risks  not  assumed,  defective 
bridge  guards,  879. 
Contributory  Negligence. 

Absence  of  contributory  neg- 
ligence a  question  for  jury 
where  servant  was  injured 
by  overhead  bridge,  879. 

Covered  bridges,  879. 

No  defense  in  action  for  injury 
to  servant  caused  by  over- 
head bridge,  879. 

Overhead  bridges,  879. 
Duties  and   Liabilities  of  Mas- 
ter to  Servant. 

Liability  for  injuries  to  em- 
ployees caused  by  defective 


RAILROADS  IN  STREETS. 
See  Damages. 
Smoke,  noise  and  vibration  as 
elements  of  injury  to  prop- 
erty, caused  by  operation  of 
railroad,  for  which  damaget 
are  recoverable. 

SMOKE. 

See  Damages. 

Railroads  in  Streets. 

STATIONS  AND  DEPOTS. 
See  Carriers  of  Passengers. 

STREET  RAILWAYS. 

See  Carriers  of  Passengers. 
Damages. 
Whether  the  stop,  look  and  lis- 
ten rule  is  applicable  to  street 
railway  crossings,  66. 


INDEX  TO  NOTES 

STREETS  AND  HIGHWAYS.  TRESPASS  BBS. 

See  Damages.  See  Accidents  on  Tract. 

^ _  vmBATION. 

TOUTS. 

What  acts  of  a  servant  amount- 

'"*?■    t0     ■??'    c?I19titute    a°  WHIPPING  STRAPS. 

acting    within    the     scope   of  """ E «■-•««"«« "• 

employment,  431.  5«  Master  and  Servant. 
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ABUSIVE  LANGUAGE. 

See  Carriers  of  Passengers. 
ACCIDENTS. 

See  Carriers  of  Passengers. 
ACCIDENTS  ON  TRACK. 
See  Crossings. 
Instructions. 
Assumption    of  risk   as  affected 
by  negligence  of  railroad  com- 
pany   in      shunting:    cars     on 
wharf  of  coal  company    and 
Injuring  its  employee. 
Baltimore    A    O.     R.     Co.    v. 
Charvat  (Md.),  621. 
Brakeman  was  acting-  within  the 
■cope     of     his     employment 
when  he  rati  against  a  person 
standing-     near     depot    and 
knocked  him  under  car  when 
returning-    from    a    saloon    to 
board  his  train. 
Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Edwards    (Tex.), 
430. 
Care  due  employee  rightfully  on 
track. 

St.  Louis  S.  W.  Ry.  Co.  v. 
Jacobson  (Tex.),  301. 
Contributory  Negligence. 
Care  required  of  person  using 
highway  part  of  a  toll 
bridge,  upon  which  trains 
are  operated. 

Kentucky  &  I.  Bridge  Co.'s 
Receivers  v.   Montgomery 
(Ky.),405. 
Contributory  negligence  not  a 
defense    where     there     was 
negligence  after  discovering 
plaintiff's  peril. 
Law  v.    Missouri,    K.  &   T. 
Ry.  Co.  of  Texas  (Tex.), 
582. 
Misleading    instruction  as    to 
burden  of  proof. 
Indianapolis  St.  Ry.   Co.    v. 
Taylor  (Ind.),  588. 
No    recovery    where    circum- 
stantial     evidence     showed 
that     deceased    must    have 
been  on  track  or  so  near  that 
danger  was  apparent. 
Tucker   v.    International  &. 
G.  N.  R.  Co.  (Tex.),  592. 
Not  contributory  negligence  to 


ACCIDENTS    ON    TRACK  — 

Continued. 
back  delivery  wagon  at  right 
angles  to  curb  though 
horses  must  necessarily 
stand  across  street  car 
track. 

Fenner  V.  Wilkeabarre  &.  W. 
V.  Traction  Co.  (Pa.),  617. 

Of  injured  employee  of  coal 
company  unloading  car  on 
Its  wharf,  in  being  under  car 
when  trainmen  were  shunt- 
ing cars. 

Baltimore  &  O.    R.    Co.   v. 
Charvat  (Md.),  621. 

Of  licensee  injured  while 
walking  on  track,  question 

Law  v.  Missouri,  K.  &   T. 
Ry.    Co.   of  Texas  (Tex.). 
582. 
Sleeping  on  the  end  of  cross- 

Hughes  v.  Louisville  ft  N.  R. 
Co.  (Ky.),610. 
Defendant's  negligence  in  run- 
ning into  wagon  backed  at 
right  angles  to  curb  in  deliver- 
ing goods  was  a  question  for 
jury. 

Fenner   v.  Wilkeabarre  A  W. 
V.  Traction  Co.    (Pa.),  617. 
Degree  of  care  due  licensee. 
Law  V.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.),  582. 
Duty  of  engineer  to  look  out  for 
children  on  track. 
Texas  &  P.  Ry.  Co.  v.  Harby 
(Tex.),  602. 
Duty  of  trainmen  to  keep  lookout 
when  operating  train  on  one 
aide  of  company's  bridge  while 
the  other  side  is  used  by  pedes- 
trians and  horsemen. 
Kentucky    &  I.  Bridge  Co.'s 
Receivers     v.     Montgomery 
(Ky.),  405. 
Duty  of  trainmen    to  look  out 
when  shunting  cars  on  wharf. 
Baltimore    &    O.     R.     Co.   v. 
Charvat  (Md.),  621. 
Fact  of  existence  of  custom  on 
part  of  trainmen  to  shunt  cars 
on    to   coal  company's   wharf 
without    warning    could    not 
defeat  recovery  by  employee 
of  the  latter  company  for  in- 
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ACCIDENTS    ON    TRACK- 
Continued. 
jariei  tin  leu  be  hid  knowledge 
of  such  custom. 
Baltimore    ft    O.    R.  Co.     v. 
Charvat  <Md.),  621. 
Failure  to   five    signals   where 
accident  was  not  at  crossing. 
San  Antonio  &  A.   P.  Ry.  Co. 
v.  Gray  (Tex.),  828. 
Instructions    aa    to    care    due 
employee  on  track  after  dis- 
covery of  peril. 
St.   Louis   S.  W.  Ry.  Co.  v. 
Jacobson  (Tex.),  301. 
Inatructiona  aa  to  duty  to  take  a 
different    route    objectionable 
because  argumentative. 
Lumsden  v.  Chicago,  etc.,  Ry. 
Co.  (Tex.) ,  806. 
Instructions  erroneous  aa  unduly 
emphasizing   a  particular 

Lumsden  v.  Chicago,  etc.,  Ry. 
Co.  (Tex.),  806. 
Liability  for  negligence  of  em- 
ployee in  running  against  per- 
son standing  near  depot  and 
accidentally      pushing      him 

Missouri,  K.4T.  Ry.  Co.  of 
Texaa   v.    Edwards     (Tex.), 
430. 
Liability    for      negligence     of 
engineer  in  failing  to  aee  child 
on  railroad  bridge. 
Texas  &  P.  Ry.  Co.  v.  Harby 
(Tex.),  602. 
Negligence   in   failing    to    stop 
car,  instruction  not  warranted 
by  pleading. 

Indianapolis   St.   Ry.    Co.    v. 
Taylor  (Ind.),  588. 
Negligence  of    engineer    after 
discovering    plaintiff's    peril. 
Edwards  v.  Chicago   A  A.  Ry. 
Co.  (Mo.),  333. 
Negligence  of  engineer  in  fall- 
ing to  see  child  in    time    to 
avoid  accident. 

Texas  &  P.  Ry.  Co.  v.  Harby 
(Tex.),  602. 
Negligence  of  trainmen  in  shunt- 
ing cars  was  a  question  for  the 
jury  where  employee  of  coal 
company  unloading  car  on  its 
wharf  was  injured. 
Baltimore  &  O.  R.  Co.  v.  Char- 
vat (Md.),  621. 
One  who  walks  along  street  on 
or    too    near    railroad    track 
without  necessity  is  guilty  of 
contributory    negligence   bar- 


ring recovery  for  injury   from 

Longhrey  v.  Pennsylvania  R. 
Co.  (Pa.),  576. 
Parent     injured      in      rescuing 
child. 

San  Antonio  &  A.  P.  Ry.  Co. 
v.  Gray  (Tex.),  828. 
Presumption  of  negligence  from 
accidents    on    street    railway 
track. 

West  Chicago  St.  R.   Co.    v. 
Petters  (III.),  612. 
Proximate  cause  of  injury  where 
runaway   horse   ran   over  car 
tracks  negligently  constructed, 
and  upset  vehicle. 
Gray    v.  Washington    Water 
Power  Co.  (Wash.),  59B. 
Question  for  jury  whether  street 
car    tracks    were  negligently 
constructed,      in     action     for 
injury    alleged  to  have  been 
caused  thereby. 
Gray    v.    Washington    Water 
Power  Co.  (Wash.),  596. 
Speed  in   violation  of  ordinance 
aa  negligence. 

Kansas  City  Suburban    Belt 
Ry.  Co.  v.  Herman  (San.), 
577. 
Uncertainty  as  to  cause  of  death 
of  person  found  near  railroad 
track  warranted  a  peremptory 
instruction  for  defendant. 
Hughes  v.  Louisville  A  N.  R. 
Co.  (Ky.),610. 
Willfulness    in    failing  to   stop 
car  after   plaintiff  was   under 
it,  instruction  not  warranted 
by  facts  therein  stated. 
Indianapolis   St.     Ry.   Co.    i 
Taylor  (Ind.),  588. 
Willfulness,       instruction       111 
warranted  by  pleading. 
Indianapolis  St.    Ry.  Co.    t 
Taylor  (Ind.),  588. 
Willfulness  of  motorman  in  fai 
ing  to  stop  car,  instruction  n< 
warranted  by  evidence. 
Indianapolis   St.     Ry.    Co.  i 
Taylor  (Ind.),  588. 

ACTIONS. 

See  Instructions. 
Effect  of  admissions  as  to  earn- 
ing capacity,  age  and  health 
of  intestate  when  election  is 
made  to  sue  for  pain  and 
Buffering. 

Louisville    Ry.  Co.  v.  Will's 
Adm'x  (Ky.J,  826. 
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ACTIONS—  Continued. 

Election  made  by  court  not  con- 
Louisville    Ry.    Co.  v.   Will's 
Adm'x  (Ky.),  826. 
Election  of  remedies. 
Louisville    Ry.    Co.  v.    Will's 
Adm'x  (Ky.),  826. 
Evidence,  harmless  error. 
Louisville   Ry.    Co.   v.  Will's 
Adm'x   (Ky.),826. 
Joinder  of  master  and  servant 
as   defendant    in    action    for 
death    resulting    from    negli- 
ge ate  of  servant. 
Cincinnati,    etc,    Ry.  Co,  v. 
Cook  (Ky.),  321. 
Joinder  of    statutory    cause  of 
action  for  death  with  cause  of 
action  for  pain  and  Buffering. 
Louisville   Ry.   Co.    v.    Will's 
Adm'x  (Ky.),  826. 
Whether    action     for    injury   to 
passenger  on  contract    or  for 


ACTION  TO  RECOVER  POS- 
SESSION OF  LAND. 
See  Eminent  Domain. 
Admissibility  of  question  con- 
stituting collateral  attack  on 
judgment  in  eminent  domain 
proceedings. 

Davidson  v.  Texas  &  N.  O.  R. 
Co.  (Tex.),  660. 

ADVERSE  POSSESSION. 
See  Right  of  Way. 
Duty   to  maintain  railing  where 
right  of  way   over   path    has 
been  acquired  by  prescription. 
Baldwin  v.  Boston  &  M.  R.  R. 
(Mass),  607. 
Insufficiency  of  evidence  to  show 
adverse  possession  by  railroad. 
Southern  California  R.  Co.  v. 
Slauson  (Cal.),  £20. 
Possession  of  railroad  after  fail- 
ure to  comply  with  conditions. 
Southern  California  R.  Co.  v. 
Slauson  (Cal.),  520. 

ADVERSE  USER. 

Commencement  of  adverse  user 

as  the.  basis  for  a  prescriptive 

right  to  overflow  land. 

Kelly  v.  Pittsburg,  C-,  C.  & 

St.  L.  Ry.  Co.  (Ind.),  547. 

ATD  BONDS. 

See  Railroad  Aid  Bonds. 


APPEALS. 
Assignment  of  error  will  not  be 
considered  when  defendant's 
motion  for  order  directing 
verdict  or  the  ruling  thereon 
were  not  made  part  of  the  rec- 

Bonham  v.    Citizens'  St.    R. 
Co.  (Ind.),  787. 
Corrections   of   errors  in  appel- 
late record- 
Camp  v.  Wabash  R.  Co.  (Mo.), 
746. 
Review. 
Discretion  of  lower  courtin  fix- 
ing compensation  of  receiv- 

B  ram  an  v.  Farmers'  Loan  & 
Trust  Co.  (C.  C.  A.),  636. 

Judgment  in  condemnation 
proceedings  will  not  be  dis- 
turbed when  evidence  is  con- 
flicting, premises  have  been 
viewed  by  jury,  and  damages 
are  not  grossly  inadequate. 
Guyer  v.  Davenport,  R.  I.  & 
N.  W.  Ry.  Co.  (III.),  667. 

Where  there  is  a  substantial 
conflict  of  evidence,  the  ver- 
dict   will    not  be  disturbed 

Dolan  v.  Sierra  Ry.  Co.  of 
.  California  (Cal.),  87S. 

Right  of  appeal  where  refusal  to 
enjoin  eminent  domain  pro- 
ceedings where  right  to  com- 
pensation has  been  denied. 
South  Bound  R.  Co.  v.  Burton 
(S.  Car.),  379. 

Right    of    state    to    appeal    in 
prosecution   for    violation    of 
statute   to   prevent   injury  to 
railroads. 
State  v.  McKenna  (Utah),  674. 

When  defense  in  action,  to 
restrain  enforcement  of  munic- 
ipal ordinances  as  impairing 
contract  obligation,  will  not  be 
recognized  on  appeal,  there 
being  an  adequate  remedy  at 
law. 


(U. 


When  judgment  in  action 
brought  by  person  dissatisfied 
with  decision  of  railroad  com- 
missioner   may    be    appealed 

Railroad  Commission  of  Texas 
v.  Weld  (Tex.),  95S. 
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APl'KALH-Continued. 
When   report  of  master  cannot 
be    set   aside   on   question   of 
fact. 

St.  Louis  Merchants'  B.  T.  Ry. 
Co.  v.  Continental  Trust  Co. 
1C.  C.  A.),  694. 

APPORTIONMENT  OF  DAM- 
AGES. 
See  Connecting  Carriers. 

ASSUMPTION  OP  RISK. 
See  Carriers  of  Passengers. 
Master  and  Servant. 

ATTORNEYS1  FEBB. 
See  Local  Assessments. 
Police  Power. 

BAGGAGE. 

See  Carriers  of  Passengers. 
BENEFITS. 

See  Eminent  Domain. 
Instructions. 

BILLS  OP  LADING. 
See  Police  Power. 
Constitutionality  of  statute  mak- 
ing specification  of  weights  in 
bills  of  lading  conclusive  evi- 
dence of  correctness. 
Missouri,  K.  A  T.  Ry.    Co.   v. 
Simonson  (Kan.},  940. 
Shipment     beyond     destination 
after  arrival  at  place  named 
as  such  in  bill  of  lading1. 
Missouri,  K.   A  T.  Ry.  Co.   v. 
Mazzie(Tex.),  950. 
BONDS. 

See  Railroad  Aid  Bonds. 
Effect  of  equities   on   rights  of 
transferees  of  street  railway 

Wells  v.  Northern  Trust  Co. 

(111.),  478. 
Estopped  by  recitals  in  railroad 
aid  bonds,  under  laws  of  North 
Carolina. 
Board   of    Com'rs  of   Stanly 

County  v.  Coler  (C.  C.  A.), 

496. 
Estoppel  of  stockholders  to  con- 
tend that  street  railway  bonds 
are  invalid. 
Wells  v.  Northern  Trust  Co. 

(111.).  478. 


See  Accidents  on  Tract. 
Evidence. 
Master  and  Servant. 


CARRIERS  OP  FREIGHT. 


Interstate  Commerce. 

Defence  in"  action  for  fraud  in 
converting  goods  where  com- 
pany claims  goods  to  hsve  been 
seized  under  legal  process. 
Merz  v.  Chicago  A  N.  W.  Ry. 
Co.  (Minn.),  931. 

Delaying    shipment   to   investi- 
gate claims  of  ownership. 
Merz  v.  Chicago  A  N.  W.  Ry. 
Co.  (Minn.),  931. 

Delivery  to  assignee. 
Felii     v.     Brandstetter   Co. 
(Iowa),  930. 

Duty  of  carrier  to  notify  owner 
where  goods  are  seized  under 
legal  process. 

Merz  v.  Chicago  A  N.  W.  Ky. 
Co.  (Minn.),  931. 

Effect  of  contract  limiting  lia- 
bility within  a  state  where 
goods  are  shipped  from  with- 
out, in  view  of  interstate  com- 
merce'act  providing  for  uni- 
form rates,  equal  facilities, 
continuous  passage,  etc. 
Hughes  v.  Pennsylvania  ft. 
Co.  (Pa.),  92S. 

Effect   of  proper  notice  by  car- 
rier   that    goods    have    been 
seized  under  legal  process. 
Merz  v.  Chicago  A  N.  W.  Ry. 
Co.(Minn.),931. 

Effect  of  state  statute,  penaliz- 
ing carrier  shipping  by  route 
other  than  that  designated  by 

Lowe  v.  Seaboard   Air  Line 
Ry.  Co.  (S.  Car.),  934. 
Failure  to  deliver  goods,  admis- 
sibility of  evidence. 
Missouri,  K.  &  T.  Ry.  Co.   c. 
Simonson  (Kan.),  940. 
Liability  where    initial   carrier 
receive*  fruit  in  good  condi- 
tion, and  delivers  to  terminal 
carrier  in  damaged  condition- 
Missouri,  K.  A  T.  Ry.  Co.  v. 
Mazzie  (Tex.),  950. 
Limiting  Liability. 
Duty  to  feed  stock  during  de- 
lay. 

Seaboard   A     R.    R.   Co.   v. 
Canthen  (Ga.\  513. 
Limiting  liability  upon  contract 
made  in  another  state. 
Hughes    i'.    Pennsylvania  R. 
Co.  (Pa.),  925. 
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Validity    of     contract   limiting 
liability   of   initial   carrier   of 
goods  received  for  shipment  to 
point  beyond  ita  own  line. 
Chicago,  R.  I.  &  P.  Ky.  Co.  v. 
West.     Hay    &     Grain     Co. 
(Neb.),  953. 
Live  Stock. 
Delay    in  shipment,    whether 
negligent    or  not,    question 
for  jnry. 

Sloop     v.     Wabash   K.     Co. 
(Mo.),  937. 
Limiting    liability,  duty     to 
feed  stock  during  delay. 
Seaboard   &    R.    R.    Co.    v. 
Canthen  (Ga.),513. 
Measure   of  damages  for  fail- 
ure to  deliver  stock  in  rea- 
sonable time. 

Sloop    v.     Wabash    R.     Co. 
(Mo.),  937. 
Order  from  consignee  to  divert 
from  destination. 
Missouri,  K.  &  T.  Ky.  Co.    v. 
Mazzie  (Tex.),  950. 
Question  for  jury,  whether  any 
damage    occurred    on     initial 
line. 

Missouri,  K.  &  T.  Ry.   Co.  V. 
Mazzie  (Tex.),  950. 
Question  of  good  faith  on  part 
of   carrier    is     for    the    jury, 
where   goods  are    delayed    in 
shipment  In  order  to  investi- 
gate claims  of  ownership. 
Merz  v.  Chicago  &  N.  W.  Ry. 
Co.  (Minn.',  931. 
Regulation  of  freight  rates. 
Railroad  Commission  of  Texas 
v.  Weld  (Tex.),  955. 
Regulation  of  shipping  route  by 
state  statute   when   goods  are 
to    be  shipped    from    foreign 

Lowe   v.    Seaboard   Air   Line 
Ry.  Co.  (S.  Car.),  934. 
Right  of  seller  as  against  buy- 
er's assignee  who  paid  freight 
and  took  possession,  in  absence 
of  fraud  or  notice  to  carrier  to 
stop  goods  in  transit. 
Felix     v.     Brandstetter     Co. 
(Iowa),  930. 
Shipment     beyond     destination 
named  In  bill  of  lading. 
Missouri,  K.  &   T.  Ry.  Co.  v. 
Mazzie  (Tex.),  950. 
Shipment  over  connecting  line, 


CARRIERS     OP    FREIOHT- 
Coniinued. 

liability  of  initial  carrier  for 
safe  carriage  over  part  of  the 
route  not  on  its  line. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Western   Hay   &  Grain   Co. 
(Neb.),  953. 
Stoppage  in  transit. 
Felix     v.      Brandstetter    Co. 
(Iowa).  930. 
Through  shipment. 
Missouri,  K.  &  T.   R.  Co.    v. 
Mazzie  (Tex.),  950. 
Validity  of  statute  making  spec- 
ification of  weight  in  bill    of 
lading,  conclusive  evidence  of 
correctness. 

Missouri,  K.  &  T.  Ry.  Co.   v. 
Simonson  (Kan.),  940. 
What  is  reasonable  time  for  in- 
vestigating  claims  of   owner- 
ship where  goods  are  delayed 
in   shipment    is    ordinarily    a 
question  for  the  jury. 
Merz  v,  Chicago  &  N.  W.  Ry. 
Co.  (Minn.),  931. 

CARRIERS    OF    PASSEN- 
GERS. 

Set  Action  for  Death  by  Wrong- 
ful Act. 
Damages. 
Negligence. 
New  Trial. 


Trespassers. 
Acceptance  of  Nebraska  statute 
creating  liability  for  injury  to 
passengers  in  the  absence  of 
contributory  negligence  as  a 
condition  of  act  of  in corpora  - 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Zernecke  (U.  S.).  170. 
Admissibility  of  evidence  as  to 
whether  fare  was  paid. 
Crawleigh  v.  Galveston,  H.  & 

S.  A.  Ry.  Co,  (Tex.).  630. 
Any  limitation  of  liability  pre- 
vented by  Nebraska  statute 
creating  liability  for  any 
injury  to  passenger  except 
where  occasioned  by  his  own 
criminal  negligence  or  by  his 
violation  of  some  express  rule 
or  regulation  of  carrier. 
Chicago,  R.  I.  &  P.  R.  Co.  v. 

Hambel  (Neb.),  167. 
Assumption  of  risk  where  person 
rides  on  free  pass. 
Duncan  V.  Maine  Cent.  R.  Co. 

(Me.),  104. 
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Burden  of  proving  freedom  from 
negligence. 
Le  Blanc  v.  Sweet  (La.).  243. 

Burden  of  proving  that  plaintiff 
was  injured. 

Louisville    A    N.     R.     Co.    v. 
McClain  (Ky.),  95. 

Care  required  in  receiving  and 
discharging  passengers, 
instructions. 

Southern  Ry.  Co.  v.  Roebuck 
(Ala.),  20+. 

Carrier  not  deprived  of  its  prop- 
erty without  due  process  of 
law  by  Nebraska  statute  creat- 
ing liability  for  any  injury  to 
passenger  not  occasioned  by 
his  own  criminal  negligence  or 
violation  of  some  rule  of  the 
company. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Eaton  (U.S.),  175. 

Compliance  with  Kentucky  stat- 
ute requiring  the   running   of 
passenger  trains. 
Commonwealth    v.    Louisville 
4  N.  R.  Co.  (Ky.J,  225. 

Constitutionality  of  statute  of 
Nebraska  creating  liability  for 
any  injury  to  passengers 
except  where  occasioned  by 
his  own  criminal  negligence 
or  violation  of  some  express 
rule  or  regulation  of  carrier. 
Chicago.  R.  I.  A  P.  Ry.  Co.  v. 

Eaton  (U.  S.),  175. 
Chicago,  R.  I.  A  P.  R.  Co.  v. 
Hambel  (Neb.),  167. 

Construction  of  Kentucky  stat- 
ute requiring  railroads  to  run 
at  least  one  passenger  train 
each  way  except  on  Sunday. 
Commonwealth  v.  Louisville 
AN.  R.  Co.  (Ky.),  225. 

Contributory  Negligence. 

Allegation  as  to  necessity  for 
plaintiff    to    leave    moving 

Selma   Street    A    Suburban 

Ry.Co.  v.  Owen  (Ala.),  97. 

Assumption  of  risk  of  standing 

on  side  steps  of  open  street 

Woodroffe  v.  Roxborough,  C. 
H.  A  N.  Ry.  Co.  (Pa.),  186. 
Attempting  to  ride  without 
ticket  on  later  train  after 
being  expelled  for  exercising 
stop-over    privilege,    where 


C ARRIHLtS  OF  PASSENGERS 
— Continued. 
ticket  had  been  improperly 
taken  up. 

Scofield  v.  Pennsylvania  Co. 
(C.  C.  A.),  193. 
Boarding  moving  street  car. 
Birmingham  Ry.  A  Electric 
Co.  v.  Brannon  (Ala.),  154. 
Constitutionality  of  Nebraska 
statute  creating  liability  for 
any  injury  to  passengers  not 
caused  by  his  own  criminal 
negligence   or    violation   of 
some  rule  of  the  company. 
Chicago,  R.  I.  A  P.  R.  Co.  v. 

Hambel  (Neb.),  167. 

Chicago,  R.  I.  A  P.  Rr.  Co. 

v.  ZerneckefU.  S.),  170. 

Drunken  passenger  trying  to 

board    moving    train    after 

ejection. 

Chesapeake  A  O.  Ry.  Co.  v. 
Saulsberry  (Ky.),  84. 
In  boarding  street  car. 
Birmingham  Ry.  A  Electric 
Co.  v.  Brannon  (Ala.),  154. 
Jumping  from  moving  car  to 
avoid  apparent  danger. 
Selma    Street    A    Suburban 
Ry.  Co.  v.  Owen  (Ala.),  97. 
Jumping  from  side  door  of  car 
instead  of  leaving  by  steps. 
Missouri,  K.  A  T.  Ry.  Co.  of 
Texas  v.  Hay   (Tex.),  121 
Negligence  per  se  in  alighting 
from  moving  train. 
Walters  v.  Chicago  A  N.  W. 
Ry.Co.  (Wis.),  237. 
Question  for  jury  where  train 
was  suddenly  started  while 
passenger  wasattemptingto 
alight. 

Walters  v.  Chicago  A  X.  W. 
Ry.Co.  (Wis.),  237. 
Standing  on  platform  of  mov- 
ing car,  question   for  jury. 
St.  Louis,  S.  W.  Ry.  Co.  of 
Texas  v.  Ball  (Tex.).  1S7. 
Standing  on  platform  steps  of 
moving  car. 

Southern  Ry.  Co.  v.  Roebuck 
(Ala.).  204. 
Standing  on  side  steps  of  open 


Standing  on    steps    of    street 

Baltimore  Consol.  Ry.  Co.  v. 
Foreman  (Md.),  182, 
Statute  of  Nebraska  creating 
liability  for  any   injury  to 
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passenger  not  occasioned  by 
his  own  criminal  negligence 
or  violation  of  some  rule  of 
the  company. 
Chicago,  R.  I.  A  P.  Ry.  Co. 

V.  Eaton  (U.  S.f,  175. 
Chicago,  R.  I.  A  P.  R.  Co. 

v.  Hambel  (Neb.),  167. 
Sufficiency  of.  allegation   that 
collision  was  imminent  when 
passenger  jumped  from  mov- 
ing    street     car     to     avoid 

Selxna     Street  A   Suburban 

Ry.  Co.  V.  Owen  (Ala.),  97. 

Sufficiency  of  evidence  to  show 

that  passenger  was  standing 

on  platform  of  moving    car 

by  invitation  of  conductor. 

St.  Louis  S.  W.  Ry.  Co.  of 

Texas  v.  Ball  (Pa.),  187. 

Declaration  of  conductor   as  to 

nature  of  passenger's  injury 

as  res  gestae. 

Butter  v.  South  Carolina  A  G. 
Extension  R.  Co.  (N.  Car.), 
114. 
Degree  of  care  in  receiving  and 
setting  down  passengers. 
Le  Blanc  *.  Sweet  (La.),  243. 
Duty  to  announce  station. 
Houston  A  T.    C.    Ry.  Co.   v. 
Goodyear  (Tex.),  26S. 
Duty  to  stop  at  station. 

Walters  v.   Chicago   A  N.   W. 
Ry.  Co.  (Wis.),  237. 
Effect   of   not    resting    on    pre- 
sumption    of    negligence,    in 
action  for  Injury  to  passenger 
in  case  of  derailment. 
Buckland  v.  New  York,  N.  H. 
AH.  R.  Co.  (Mass.);  266. 
Ejection    for  wrongfully    stop- 
ping over. 

Louisville    A    N.     R.    Co.    v. 

Klyman  (Tenn.),199. 

Ejection  of  drunken  passenger. 

Chesapeake  A  O.  Ry.  Co.  v. 

Saulsberry  (Ky.),84. 

Erroneous      instruction     as     to 

Missouri,  K.  A  T.  Ry.  Co.  of 
Texas  V.  Hay  (Tex.).  122. 
Error    in    permitting    filing  of 
amendment   to  petition  alleg- 
ing that  defendant  had  negli- 
gently permitted  passenger  to 
get  off  the  train,  where  origi- 
nal petition  relied  for  recovery 
on  claim  that  defendant  forci- 
bly ejected  plain  tiff. 
Louisville    A    N.    R.    Co.    v. 
Jordan  (Ky.),  268. 
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Error  to  refuse  to  direct  verdict 
for  defendant  where  passenger 
injured  in  accident  due  to  rails 
having  been  removed  by  train 
wrecker. 

Whipple  v.  Michigan  Cent.  R. 
Co.  (Mich.},  774. 
Evidence. 

Insufficiency    of    evidence    to 
sustain  finding  that  deceased 
was  a  passenger. 
Crawleigh  v.  Galveston,  H. 
A  S.  A.  Ry.  Co.  (Tex.),  630. 
Evidence    as    to    claims    under 
insurance  policies. 
Louisville    A    N.     R.    Co.     v. 
Carothers  (Ky.),  230. 
Evidence  as  to  conduct  of  con- 
ductor in  action  for  refusal  of 
ticket.  ,    „  _ 

Rutherford  v.  St.  Louis  S.  W. 
Ry.  Co.  of  Texas  (Tex.),  162. 
Evidence    as   to    whether    con- 
ductor   and    brakemen    were 
habitually  prudent. 
Butler  v.  South  Carolina  A  G. 
Extension  R.  Co.  (N.  Car.), 
114. 
Evidence  of  injnry  to  hat  sus- 
tained after  accident. 
Louisville    A    N.   R.    Co.    v. 
Carothers  (Ky.),  230. 
Evidence    of   plaintiffs  occupa- 
tion and  accident  policies. 
Louisville     A    N-     R>    Co-    *• 
Carothers  (Ky.),  230. 
Excessive  verdict  for    allowing 
infant  passenger  to  leave  train 
before  reaching  destination. 
Louisville    &    N.    R.    Co.    v. 
Jordan  (Ky.),  268. 
Exclusion    of    evidence    as    to 
difference  between    excursion 
rate  and  regular  fare,  in  action 
for  refusal  of  excursion  ticket. 
Rutherford  v.  St.  Louis  S.  W. 
Ry.  Co.  of  Texas  (Tex.),  162. 
Exemplary  damages  for  ejection 
of  passenger. 

Yaioo  A  M.  V.  R.  Co.  v.  Hodg- 
ers  (Miss.),  161. 
Expulsion  of  passenger  for  exer- 
cising stop-over  privilege 
where  conductor  of  another 
train  has  improperly  taken  up 
ticket.  .     _ 

Scofield  v.  Pennsylvania  Co. 
(C.  C.  A.),  193. 
Expulsion  where  passenger  pre- 
sented   detached    coupon    be- 
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cause  stipulation  required  that 
they  be  detached  by  conductor. 
United  Railways  4  Electric 
Co.  v.  Hardest;  (Md.),  124. 
Failure  to  care  for  drunken 
passenger  injured  in  trying  to 
board  moving'  train  after  ejec- 

Chesapeake  4   O.   Ry.   Co.   v. 
Saulsberry  (Ky.),  84. 
Failure  to  provide  lights  must  be 
pleaded  in  action  for  injury  to 
passengers. 

Milllgan  v.  Texas  4  N.  O.  K. 
Co.  (Tex.),  233. 
Gross  negligence  where  passen- 
ger was    injured   in   rear  end 
collision. 

Louisville  &  N.  R.  Co.  v.  Rich- 
mond (Ky.),  St. 
Harmless  error    in    overruling 
motion  for  physical  examina- 
tion of  injured  passenger. 
Louisville  4  N.  R.  Co.  p.  Mc- 
clain (Ky.),  95. 
Immaterial  that    conductor  did 
not  intend  to  charge  plaintiff 
with  dishonesty,   in  action  to 
hold  carrier  liable  for  conduct- 
or's use  of  abusive  language. 
Texas  4  P.  Ry.  Co.  v.  Tark- 
ington  (Tex.).  56. 
Injury   to  passenger  caused  by 
latent   defect  In   switch,  suffi- 
ciency of  evidence. 
Buckland  v.  New  York,  N.  H. 
4  H.  R.  Co.  (Mass.),  266. 
Instructions. 
Correctness  of  instruction  as 
to  person's  being  a  passen- 
ger. 

Crawleigh  v.  Galveston,  H. 

4  S.  A.  Ry.  Co.  (Tex.),  630. 

Instruction   as  to  liability  for 

negligent    killing    properly 

sustained. 

Crawleigh  v.  Galveston,  H. 
A  S.  A.  Ry.  Co.  (Tex.),  630. 
Instructions  invading  province 
of  juryin  action  for  injury  to 
passenger  caused  by  stand- 
ing  oa  platform  of  moving 

St.   Louis  S.  W.  Ry.  Co.  of 

Texas  v.  Ball  (Tex.),  187. 

Insufficiency  of  evidence  to  show 

that  deceased  was  a  passenger. 

Crawleigh  v.  Galveston,  H.  A 

S.  A.  Ry.  Co.  (Tex.),  630. 

Liability  for  conductor's  use  of 

abusive  language. 
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Texas  A  P.  Ry.  Co.  v.  Tark- 
ington  (Tex.),  56. 
Liability  for  injury  to  passenger 
by  derailment  of  train. 
Whipple  v.  Michigan  Cent.  R. 
Co.  (Mich.),  774. 
Liability  for  negligence  of  mas- 
ter of  steamboat. 
'  Le  Blanc  v.  Sweet  (La.),  243. 
Liability  for  permitting  infant 
to  leave  train  before  reaching 
destination     where    conductor 
promised    to    put    her   off  at 
destination. 

Louisville  A  N.  R.  Co-  V.  Jor- 
dan (Ky.),  268. 
Limiting  Liability. 
Passengers  on  freight  train. 
Richmond  v.  Southern  Pae. 
Co.  (Ore.),  49. 
Pleading  in   action  for  injury 
to  passenger's  baggage. 
Houston,  E.  A  W.  T.  Ry.  Co. 
v.  Seale  (Tex.),  58. 
Questions  of  law  and  question! 
of  fact  in  action  for  injury  to 
passenger's  baggage. 
Houston,  E.  &  W.  T.  Ry.  Co. 
v.  Seale  (Tex.),  58. 
Measure  of  damages  for  ejection 
of  passengers  where  no  evi- 
dence   of    malice    or     willful 

Illinois  Cent.  R.  Co.  v.  Moore 
(Miss.),  93. 
Measure    of  damages  in  action 
for  injury  to  passenger's  bag- 
gage. 

Houston,  E.  &  W.  T.  Ry.  Co. 
v.  Seale  (Tex.),  58. 
Nature   of    liability   and  degree 
of  care  required  of  carriers  of 
passengers. 

Milligan  v.  Texas  A  N.  O.  K. 
Co.  (Tex.).  233. 
Necessity  of  pleading  that  plain- 
tiff's    injury     resulted     from 
rough  condition  of  track. 
Richmond  Ry.  4  Electric  Co. 
v.  West  (Va.J,  177. 
Negligence   in    causing    sudden 
jar  while  passenger  was  alight- 
ing. 

Raughley  v.  West  Jersey  4  S. 
R.  Co.  (Pa.),  256. 
Negligence  in  crowding  cars  in 
park,  question  for  jury,  where 
collision  between  passengers 
on  platforms. 

Muhlhause      v.     Monongahela 
St.  Ry.  Co.  (Pa  ),  131. 
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Negligence  in  giving  signals  to 
start. 

Walters  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  237. 
Negligence  in  setting  down  pas- 
Larson   P.   Minneapolis  &  St. 
L.  H.  Co.  (Minn.).  260. 
Negligence  in  starting  car,  qnes- 


(Mbbs.),  263. 

Negligence,    instructions    as  to 
what  constitutes. 
Milligan  v.  Texas  &  N.  O.  R. 
Co.  (Tex.),  233. 

Negligence  in  transferring  pas- 
senger to  skiff. 
Le  Blanc  v.  Sweet  (La.),  243. 

No  issue  as  to  passenger's  tem- 
perament waa  raised  by  evi- 
dence in  action  to  hold  carrier 
liable  for  conductor's  use  of 
abusive  language. 
Texas  &  P.  Ry.  Co.  v.  Tark- 
ington  (Tex.),  56. 

Not  entitled  to  stop-over  privilege 
In  absence  of  agreement. 
Louisville  A  N.  R.  Co.  v.  Kly- 
man  (Tenn.),  199. 

One  who  has  paid  his  fare 
riding  on  freight  train  with 
consent  of  conductor  is  a  pas- 

Crawleigh  v.  Galveston,  H.  & 

S.  A.  Ry.  Co.  (Tex.),  630. 

Passenger  invited  to  stand  on 

steps  of  moving  car  thrown  off 

through    sudden    stoppage  of. 

Southern  Ry.  Co.  v.  Roebuck 
(Ala.),  204. 

Prima  facie  case  of  negligence. 
Le  Blanc  v.  Sweet  (La.),  243. 

Punitive  damages  for  injury  to 
passenger  through  gross  neg- 
ligence. 

Louisville  &  N.  R.  Co.  V.  Mc- 
Clain  <Ky.),95. 

Question  for  jury  whether  plain- 
tiff's   resistance  to  expulsion 
was  made  toenhance  damages. 
Patterson  v.  Southern  Pac.  Co. 
(Tex.),  156. 

Railroad  cannot  complain  that 
it  is  deprived  of  its  property 
without  due  process  of  law  by 
statute  of  Nebraska  statute 
creating  liability  for  in  juries  to 
passenger  in  absence  of  con- 
tributory negligence. 
Chicago,  R.  I.  &.  P.  Ry.  Co.  v. 
Zernecke(U.  S.),170. 


Ratification    of    compromise   of 
claim   for  injnry  to  passenger 
made  in  hospital. 
Louisville  &  N.  R.  Co.  v.  Car- 
ter (Ky.),  119. 

Resistance  to  enhance  damages 
where  paasenger  is  ejected  for 
refusing  to   pay   illegal   exac- 

Patterson  v.  Southern  Pac. 
Co.  (Tex.),  156. 
Right  to  resume  journey  after 
exercising  stop-over  privilege 
where  ticket  has  been  improp- 
erly taken  up. 

Scofield    v.  Pennsylvania  Co. 
(C.  C.  A.),  193. 
Right  to  resume  journey  without 
ticket    after  exercising     stop- 
over privilege. 

Scofield  v.  Pennsylvania  Co. 
(C.  C.  A.),  193. 
Right  to  stop-over  privilege. 
Scofield  v.   Pennsylvania  Co. 
(C.  C.  A.),  193. 
Speed  as  negligence,    question 
for  jury. 

Muhlhause  v.  Monongahela  St. 
Ry.  Co.  (Penn.),  131. 
Statute    of    Nebraska    creating 
liability  for  any  injury  to  a 
passenger. 

Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hambel  (Neb.),  167. 
Stipulation   against  liability   in 
free  pass. 

Payne  v.  Terre  Hante  A  I.  R. 
Co.  (Ind.),  111. 
Sufficiency    of    allegation    that 
collision  was  imminent. 
Selma  Street  &  Suburban  Ry. 
Co.  v.  Owen  (Ala.),  97. 
Sufficiency  of  description  in  peti- 
tion   of    articles  destroyed  or 
injured.  In  action  for  injury  to 
passenger's  baggage. 
Houston,  E.  &  W.  T.  Ry.  Co. 
v.  Seale(Tex.),S8. 
Sufficiency   of   evidence  of  pay- 
ment of  fare. 

Crawleigb  v.  Galveston,   H.  & 
S.  A.  Ry.  Co.  (Tex.),  630. 
Sufficiency  of  evidence  that  in- 
jury was  caused  by  ice  on  car 

Richmond  Ry.  &  Electric  Co. 
v.  West  (Va.),177. 
Sufficiency  of  evidence  to  war- 
rant instruction  as  to  defend- 
ant's freedom  from  negligence 
where   paasenger  was  injured 
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in    accident    caused  by  fallen 
tree  across  track. 
Alabama  Midland  Ry.  Co-  v. 
Guilford  (Ga.),  62. 

Sufficiency  of  time  allowed  pas- 
senger to  alight,  question  for 
jnry. 

Walters  v.  Chicago    &   N.    W. 
Ry.  Co.  (Wis.),237. 

Testimony  that  plaintiff,  while 
standing  on  foot  board,  lost 
his  balance,  because  of  rough 
condition  of  track,  was  inad- 
missible where  not  averred  in 
declaration. 

Richmond  Rj.  &  Electric  Co. 
v.  West  (Va.),  177. 

Time  of  expiration  of  excursion 
ticket. 

Rutherford  v.  St.  Louis  S.  W. 
Ry.  Co.  of  Texas  (Tex.),  162. 

Unauthorized     indorsement    of 
purchaser's  name  as  fraudulent 
alteration  of  mileage  book. 
Holden  v.  Rutland  R.  Co.  (Vt.), 
227. 

Variance  from  declaration  in . 
action  for  injury  to  passenger 
claimed  to  have  been  caused 
by  ice  on  car  step. 
Richmond  Ry.  &  Electric  Co. 
v.  West  (Va.),177. 

Violation  of  ordinance  as  negli- 
gence, in  action  for  injury  to 
street  railway  passenger. 
Selma  Street  &  Suburban  Ry. 
Co.  V.  Owen  (Ala.),  97. 

Whether  action  for  injury  to 
passenger 


Who  Are  Passengers. 

When  a  finding  that  deceased 
was  not  a  passenger  is  prop- 
erly sustained. 
Crawleigh   v.  Galveston,  H. 
4  8.  A.  Ry.  Co.  (Tex.),  630. 

CERTIFICATE  OF  CHARAC- 
TER. 
See  Master  and  Servant. 

CHILDREN. 
See  Crossings. 
Contributory  Negligence. 
Care  required  of  children. 

Citizens'   St.   R.  Co.    V.    Ha- 
uler (Ind.),  9. 
Instruction     failing    to    state 
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facts  in  reference  to  defend- 
ant's   negligence. 
Citizens'     St.    R.    Co.     v. 
Hamer  (Ind.),  9. 

Negligence  of  motonnan  in 
falling  to  stop  car  as  affected 
by  contributory  negligence 
of  child  seven  years  old  in- 
jured by  it. 

Citizens'  St.  R.  Co.  v.  Hamer 
(Ind.)  9. 

Of  boy  ten  years  old  in  at- 
tempting to  climb  over  train 
obstructing  crossing. 
Todd  v.  Philadelphia  &  R. 
Ry.  Co.  (Pa.),  37. 

Question  for  jury  where  child 
seven  years  old  was  injured 
by  street  car. 

Citizens'  St.  R.  Co.   v.  Ha- 
mer (Ind.),  9. 

The  fact  that  a  street  car 
could  have  been  seen  by  a 
child  seven  years  old  injured 
by  it  was  one  to  be  consid- 

Cttizens'  St.  R.  Co.  v.  Hamer 
(Ind.),  9. 
Child  seven  years  old  injured  by 
street  car  while  trying  to  avoid 
another  car. 

Citizens'  St.  R.  Co.  v.  Hamer 
(Ind.),  9. 
Duty  of  engineer  to  look  out  for 
children  on  track. 
Texas  6r  P.  Ry.  Co.  v.  Harby 
(Tex.),  602, 
Incapacity  of  child  non  sui  juris 
must  be  pleaded. 
Citizens'  St.  R.  Co.  ».  Hamer 
(Ind.),  9. 
Liability  for  negligence  of  engi- 
neer in  failing  to  see  child  on 
railroad  bridge. 
Texas  &  P.  Ry.  Co.  v.  Harby 
(Tex.),  602. 
Liability   for  permitting  infant 
to  leave  train  before  reaching 
destination    where    conductor 
had  promised  to  put  her  off  at 
destination. 

Louisville  &  N.  R.  Co.  v.  Jor- 
dan (Ky.),  268. 
Measure  of  damages  for  death 
of  child- 
Texas  &  P.  Ry.  Co.  v.  Harbj 
(Tex.),  602. 
Negligence  of  engineer  in  fail- 
ing to  see  child  on  track  in 
time  to  avoid  accident. 
Texas  A  P.  Ry.  Co.  v.  Harby 
(Tex.),  602. 
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Prima  facie  evidence  of  negli- 
gence in  action  for  injury  to 
boy  sustained  while  he  was 
attempting  to  climb  over  train 
obstructing  crossing. 
Todd  v.  Philadelphia  &  R.  Ry. 
Co.  (Pa.),  37. 
Right  of  tnotorman  to  assume 
that  child  seven  years  old  will 


Citizens'  St.  K.  Co.  v.  Hamer 
[lnd.1,9. 
Sufficiency  of  evidence  of  street 
railway  company's  negligence 
in  action  for  running  over 
child. 

Welsh  V.  United  Traction  Co. 
(Pa.),  S95. 

C1BOUMSTANTIAL    EVI- 
DENCE. 
See  Fires. 

COLLISIONS. 
See  Crossings. 

Evidence. 

Negligence. 

Fieadtng. 

Sir  eel  Railways, 

CONNECTING  CARRIERS. 
See  Carriers  of  Freight. 
Instructions. 

Effect  of  contract  where  receiv- 
ing carrier  does  not  contract 
for  itself  beyond  its  line. 
Hnghes  v.  Pa.  R.  Co.  <Pa.),  925. 

Effect  where  initial  carrier  re- 
ceives fruit  in  good  condition 
but  delivers  to  connecting  car- 
rier in  bad  condition. 
Mo.  K.  &  T.  Ry.  Co,  v.  Mazzie 
(Tex.),  950. 

Liability  of  connecting  carrier 
where  initial  carrier  receives 
goods  to  be  transported  over 
lines  of  several  connecting  car- 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Western  Hay  &  Grain  Co. 
(Neb.),  953. 

Liability  of  delivering  carrier 
where  decay  of  fruit  began  on 
initial  line. 

Mo.  K.  &  T.  Ry.  Co.  v.  Mazzie 
(Tex.),  950. 

Limiting  liability  where  contract 
is  made  in  one  state  and  injury 
ensues  in  another. 
Hughes  v.  Pa.  R.  Co.  (Pa.),  925. 

Misleading  instruction  as  to  ap- 


portionment of  damages  in 
action  for  delay  in  shipment. 
Gulf,   C.  &   S.  F.   Ry.  Co.   V. 

Cuahney  (Tex.),  89. 
Question  for  jury,  whether  dam- 
age occurred   on  initial   line. 
Mo.  &  K.  T.  Ry.  Co.  v.  Mazzie 

(Tex.),  950. 
Receiving   carrier  as  agent   for 
connecting  carrier. 
Hughes  v.  Pa.  R.  Co.  (Pa.),  925. 
Transportation    of  freight  over 
connecting  lines  after   its  ar- 
rival at  destination  named  in 
bill  of  lading. 
Mo.  K.  &  T.  Ry.  Co.  v.  Mazzie 

(Tex.),  950. 

CONSTITUTIONAL  LAW. 
See  Local  Assessments. 
Carrier  not  deprived  of  its  prop- 
erty   without  due  process   of 
law  by   statute  of    Nebraska 
creating  liability   for   any  in- 
jury to    passenger    not  occa- 
sioned by    his  own    criminal 
negligence     or     violation    of 
some  rule  of  the  company. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Eaton  (U.  S.),  175. 
Chicago,  R.  I.  &  P.  R.  Co.  v. 

Hambel  (Neb.),  167. 
Chicago,  R.  I.  &  P.  Ry.  Co.  V . 

Zernecke  (O.  8.),  170. 
Constitutionality  of  statute  of 
Indiana  providing  that  con- 
tributory negligence  in  action 
for  personal  injury  shall  be  a 
matter  of  defence  and  may  be 
proved  under  general  denial. 
Indianapolis     St.   Ry.    Co.    v. 

Taylor  (Ind.),58S. 
Constitutionality  of  g  1,  ch.  119, 
Laws  1899,  of  Maine,  relating 
to  the  organization  of  street 
railways. 
Appeal    of    Mil  bridge    &    C. 

Electric  R.  Co.  IMe.),  +89. 

CONTRACTS. 

Set  Carriers  of  Freight. 

Carriers  of  Passengms, 
Connecting  Carriers. 
Railroads  in  Streets. 
Impairment  of. 
City    of    Detroit     v.    Detroit 
Citizens'    Street     Ry.     Co. 
( U.  S.),  851. 
Stipulation  in  contract  of  em- 
ployment requiring  trainmen 
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CONTRACTS—  Contin  tied. 

to  take  notice  of  obstruction 
near    track     void   as    against 
public  policy. 
Gulf,  C.   &   S.   F.  Ry.  Co.  v. 

Darby  (Tex.),  327. 
When  contract  for  carriage  of 
goods  over   several   lines  con- 
stitutes a  separate  contract  as 
to  carrier. 
Hughes  v.  Pa.   R.  Co.  (Pa.), 

925. 

CONTRIBUTORY       N  E  G  L I- 
QBNOE. 

See  Accidents  on  Tract. 
Children. 
Crossings. 
Instructions. 
Master  and  Servant. 
Negligence. 
Admissibility    of    evidence    on 
redirect    examination    giving 
reason  for  failure  to  lead  team 
across  track  instead  of  driving. 
International  &.  G.  N.  R.  Co.  v. 
Locke  (Tex.),  754. 
Attempt   to   drive  over  track  in 
front  of  an   approaching  elec- 
tric car. 

McNab  v.  United  Railways  A 
Electric  Co.  (lid.), 39. 
Constitutionality      of     Indiana 
statute  providing  that  contrib- 
utory    negligence     in     action 
for  personal  injuries  shall  be  a 
matter  of  defense,  and  may  be 
proved  under   general   denial, 
Indianapolis   St.     Ry.    Co.   v. 
Taylor  Und.),  588. 
Definition. 
Kentucky  ft    I.  Bridge  Co.'a 
Receivers    v.     Montgomery 
(Ky.),  405. 
Erroneous  conduct    induced  by 
fear. 

St.    Louis  S.  W.  Ry.  Co.  v. 
Jacobson  (Tex.),  301. 
Instruction   based   on   facts  not 
pleaded  as  contributory  negli- 
gence, when  properly  refused. 
International  &  G.  N.  R.  Co.  v. 
Locke  (Tex.),  754. 
Insufficiency     of      averment    to 
show   contributory  negligence 
in  attempting  to  drive  around 
hand  car  at  crossing. 
International  &  G.  N.  R.  Co. 
v.  Locke  (Tex.),  754.. 
Insufficient  to  establish  contrib- 
utory negligence  _ in    accident 
at  crossing. 

St.   Louis   S.    W.   Ry.   Co.   of 
Texas  v.  Carwile  (Tex.),  804. 


Parent  rescuing  child  from  ap- 
proaching train. 
San  Antonio  ft  A.  P.  Ry.  Co. 
v.  Gray   (Tex.),  828. 
When  boy  guilty  of  contributory 
negligence    in      climbing   be- 
tween cars  at  crossing. 
Thompson   v.   Missouri,  K.  ft 
T.  Ry.  Co.  (Mo.),  832. 
When  instruction   that  a  stated 
fact    constituted  contributor! 
negligence  was  properly  modi- 
fied so  as  to  leave  question  for 
jury  if  they  found  proximate 
cause  to  be  such  negligence. 
Edwards  v.  Southern  Ry.  Co. 
(S.  Car.),  761. 
When  question  for  jury. 
Camp  v.  Wabash  R.  Co.  (Mo.), 
746. 
CONVERSION. 
See  Actions. 
Railroads, 
Action  for  conversion. 
Industrial  ft  General  Trust  v. 
Tod  (N.  Y.),  723. 
When  action  far  conversion  will 
not  lie  against  reorganization 
committee  empowered  to  use 
bonds    to    pay    price    of  rail- 
road company    on   foreclosure 
sale. 

Industrial    &     General   Trust 
v.  Tod  (N.  Y.),  723. 

CORPORATIONS. 
See  Ju  risdictions. 
Pleading. 
Railroads. 
Validity  of  ordinance  extending 
franchise      beyond    corporate 
life. 

City  of  Detroit  v.  Detroit  Cit- 
"  Street  Ry.  Co.  iU.  S.), 


851. 

What     constitutes     established 
place  of  business. 
Weller  v.  Pennsylvania  R.  Co., 
(Colo.),  702. 
COUPLING  OARS. 

See  Bf aster  and  Servant. 
COUPONS. 

See  Tickets  and  Fares. 
CRIMINAL  LAW. 
Liability  of  railroad  for  suffer- 
ing gaming  on  moving  train, 
under  Ky.  St.,  sec  1978. 
Louisville  ft  N.  R.  Co.  v.  Com. 
(Ky.),S67. 
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OBOS8INOS. 

See  Accidents  on  Track. 

Contributory    Negligence. 
Eminent  Domain. 
Evidence. 
Instructions. 
Negligence. 
Pleading. 
Remedies, 
Admissibility  of  evidence  as  to 
speed  of  train  where  crossing 
is  obscured  by  trees. 
Olson  v.   Oregon   Short   Line 
R.  Co.  (Utah),  797. 
Admissibility    of    opinion     evi- 
dence  to   show   that   accident 
couid  have  been  avoided. 
Olson   v.  Oregon   Short   Line 
R.  Co.  tUtah),  797. 
Care  required  of  motorman. 
Louisville    Ry.  Co.    v.  Will's 
Adm'x  (Ky.),826. 
Contract  providing-  that  private 
crossing- shall  be  left  open  not 
against  public  policy. 
Gulf,  etc.,  Ry.    Co.    v.    Clay 
(Tex.),  28. 

Contributory  Negligence. 

Attempt  to  climb  between 
cars  at  point  other  than 
crossing,  when  crossing  is 
blocked  by  cars. 
Thompson  v,  Missouri,  K. 
&T.  Ry.  Co.    (Mo.),    832. 

Care     required     of     traveler, 


Edwards    v.    Southern    Ry. 
Co.  (S.  Car.),  761. 

Degree  of  care  to  be  used  by 
boy  to  render  unavailable  a 
defense  of  con  t  ributory 
negligence  in  action  for 
injuries  received  in  climbing 
between  cars  blocking  street 
crossing. 

Thompson  v.  Missouri,  K.  & 
T.  Ry.  Co.  (Mo.), 832. 

Instruction  as  to  contributory 
negligence  as  affected  by 
failure     to    stop,    look    and 

Guinney  v.   Southern  Elec- 
tric R.  Co.   (Mo.),  820. 
Instruction      as     to     duty    to 

regulate    speed    of  cars  at 

crossing    properly     refused 

for     ignoring    contributory 

negligence. 

West  Chicago  St.  R.  Co.  v. 
Pettera  (111.),  612. 
Modification  of  instruction  as 
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OBOBaUiaa-Continued. 

to  contributory  negligence, 
leaving  question  for  jury. 
Edwards  v.  {Southern  Ry. 
Co.  (S.  Car.),  761. 
Negligence  as  affected  by 
subsequent  contributory 
negligence    when    crossing 

McNab  v.    United   Railways 
&  Electric   Co.  (Md.),  39. 

Negligence  of  boy  in  climbing 
between  cars  blocking  street 
crossing  as  affected  by 
capacity- 
Thompson  v.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.),  832. 

Negligence  of  motorman  in 
failing  tostop  car  as  affected 
by  contributory  negligence 
of  child  seven  years  old 
injured  by  it. 

Citizens'  St.  R.  Co.  v.  Hamer 
(Iod.),  9. 

No  difference  between  electric 
railway  in  country  and 
steam  railway  with  respect 
to  contributory  negligence 
in  crossing. 

McNab  v.  United   Railways 
&  Electric  Co.  (Md.),  39. 

Obeying    flagman's   direction 

Edwards   v.    Chicago    &   A. 
Ry.  Co.  (Mo.),  333. 
Of  boy  injured   in   attempting 
to  climb  over  train  obstruct- 
ing crossing. 

Todd  v.  Philadelphia  &  R. 
Ry.  Co.  (Pa.),  37. 
Of  child  seven  years  old  in- 
jured by  a  street  car  while 
endeavoring  to  avoid  another 
car. 

Citizens'  St.  R.  Co.  v.  Hamer 
(Ind.),  9. 
Of  fireman  in  putting  on  coat 
in  moving  cart   while  cross- 
ing street  railway  track. 
Birmingham  Ry.  &  Electric 
Co.  v.  Baker  (Ala.),  17. 
Right  of  traveler  to  rely  < 


Edwards   v.   Chicago    8l    A. 
Ry.  Co.  (Mo.),  333. 
Sufficiency  of  allegation   that 


collis 


in 


action  for  injury  at  street 
car  crossing,  caused  by 
jumping  from  car  to  avoid 

Selma   Street    &    Suburban 
Ry.  Co.  P.  Owen  (Ala.),  97. 
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CROSSINGS—  Continued. 

Whether  deceased  was  negli- 
gent in  not  seeing  approach- 
ing train  and  whether  signal 
*u  given,  is  a  question  for 
the  jury  where  the  evidence 
is  conflicting. 

Chesapeake  ft  O.  Ry.  Co.  v. 
Dupec  (Ky.),  818. 
Wife  relying  on    hatband  to 
look  and  listen. 
Willfong    v.    Omaha  ft    St. 
L.  R.  Co.  (Iowa).  792. 
Directing  verdict,  in  action  for 
wrongful  death,   against    tea- 
ace  operating  roads,  when  ac- 
cident due  to  their  negligence. 
Suburban   K.   Co.  V.  Balkwill 
(111.).  78*. 
Duty  to  give   warning   before 
■tarting  train. 

Thompson   v.  Missouri,  K.  ft 

T.  Ry.  Co.  (Mo.),  832. 

Duty  to  maintain  railing  where 

right   of  way   over   path   has 

been     acquired    by    prescrip- 

Baldwln  v.  Boston  ft  M.  R.  R. 
(Mass.),  607. 
Extent  of  right  of  street  rail- 
way to  obstruct  public  use  of 
crossing. 

Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),  899. 
Failure  of  trainmen  to  antici- 
pate that  boy  would  attempt 
to  pass  between  cars  blocking 
street. 

Thompson  v.  Missouri,  K.  ft 

T.  Ry.  Co.  (Mo.),  832. 

Flagman. 

Right  to  rely  on  presence  of 

flagman  not  required  by  law. 

Dolph  v.  New  York,  N.  H.  ft 

H.  R.  Co.  (Conn.),  35. 

Grade  Crossings. 
In   absence  of  statute  grade 
crossings    of    a     street    or 
highway  over  a  railroad  can- 
not be  restrained. 
Philadelphia  ft  B.  C.  R.  Co. 
v.  Upper  Darby  Tp.  (Pa.), 
760. 
Hand  car  as  an  unsightly  object 
at  crossing. 

International  ft  G.  N.  R.  Co.  v. 
Locke  (Tex.),  754. 
Instruction  as  to  duty  to  regu- 
late speed  of  cars  at  crossing 
properly  refused  for  ignoring 
contributory  negligence. 


CROSSING'S— Continued, 

West  Chicago  St.  R.  Co.   v. 

Fetters  (111.),  612. 

Insufficiency     of    averment    to 

show  contributory  negligence 

in  attempting  to  drive  around 

International  ft  G.  N.  R.  Co.  v. 
■     Locke  (Tex.),  754. 
Insufficiency  of  evidence  to  sus- 
tain action  for  willful  injury. 
Bonham  v.  Citizens'  St.  R.  Co. 
dud.),  787. 
Liability   where    private   cross. 
ing  in  such  bad  condition,  that 
stock  escaped  from  land  ad- 
joining     railroad      and      are 
killed  upon  track. 
Houston  ft  T.  C.  Ry.  Co.  e. 
Holltngswortb  (Tea.),  90S. 
Mandamus  as  proper  remedy  to 
compel  railroad    company  to 
restore  highways  as  required 
by  statute. 

Chicago,  etc.,  Ry.  Co.  v.  State 
ex  rel.   Zimmerman  (Ind.), 
813. 
Motorman  of  street  car  was  neg- 
ligent in  failing  to  give  nam- 
ing   of    his    car's    approach, 
though    the     place    of  acd- 

ing,   where   it    appeared  thst 
the  view  was  unobstructed. 
Fenner  v,  Wilkesbarre  ft  W. 
V.  Traction  Co.  (Pa.),  617. 
Negligence    of    engineer    after 
discovering  plaintiff's  peril. 
Edwards  v.  Chicago  ft  A.  Ry. 
Co.  (Mo.), 333. 
Negligence  of  flagman  in  direct- 
ing traveler  to  cross  in  face  of 
danger. 

Edwards  v.  Chicago  ft  A.  Ry. 
Co.  (Mo.),  333. 
Negligence  of  flagman  in  failing 
to  warn  traveler. 
Edwards  c.  Chicago  ft  A.  Ry. 
Co.  (Mo.),  333. 
Obstruction  of  crossing  by  rail- 
road company. 

Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),  899. 
Pleading  wantonness  and   will- 
fulness in   action   for    injury 
sustained  while  crossing  street 

Birmingham    Ry.  ft  Electric 
Co.  v.  Baker  (Ala.).  17. 
Prima  facie   evidence  of  negli- 
gence  in  action  for  injury  to 
boy  sustained   in  attempting 
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CROSSINGS—  Continued. 

to  climb  over  train  obstruct- 
ing crowing. 
Todd  v.  Philadelphia  ft  R.  Ry. 

Co.  (Peon.),  37. 
Right  of  licensees  having  im- 
plied invitation  to  use  opening 
between  portions  of  train  as 
passageway  to  notice  of  clos- 
ing of  apace. 
Furejr  v.  New  York  Cent.  ft 

H.  R.  R.  Co.  (N.  J.),  1. 
Roadway  left  in  dangerous  con- 
Camp  v.  Wabash  R.  Co.  (Mo.). 

746. 

Signals. 
Comparative  weight  of  posi- 
tive and  negative  testimony. 
Jones  v.  Lehigh  ft  N.  E.  R. 
Co.  (Pa.),  26. 
Duty  to  give  signals. 
Suburban  R.  Co.  V .  Balkwill 
(111.),  784. 
failure   to   give    signals,   in- 
struction. 

Edwards     v.   Southern    Ry. 
Co.  (S.  Car.),  761. 
Failure  to  give  signals  of  ap- 
proaching   train. 
Haas  v .  Chester  St.  Ry.  Co. 
(Pa.),  810. 
Failure  to  give  signals  where 
accident  was  not  at  crossing, 
effect. 

San  Antonio  ft  A.  P.  Ry.  Co. 
v.  Gray  (Tex.),  828. 
Inadmissibility  of  evidence  as 
to  blowing  of  whistles  when 
witness's  statements  are  in- 
consistent. 

Olson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  797. 
Not  error  to  allow  conductor  to 
testify  that  he  madea  remark 
to  engineer  at  time  of  acci- 
dent, as  in  order  to  sustain 
his  testimony  as  to  giving 

Dolph  v.  New  York,  N.  H.  ft 
H.  R.  Co.  (Conu.),35. 
Statute  providing  for  the 
sounding  of  whistles  before 
crossing  ia  reached  is  a  po- 
lice regulation  and  not  an 
interference   with  interstate 


Bonham  V .  Citizens'   St.   R. 
Co.  (Ind->,787. 
Sufficiency  of  evidence  to  show 


CROSSINGS—  Continued. 

failure  to   give  proper  stg- 


Snfficiency  of  sounding  of 
gong  in  exercise  of  care 
to  justify  finding  fordefend- 
ant  in  accident  for  injury  at 
crossing. 

Bonham  v.  Citizens'   St.   R. 
Co.  (Ind.),787. 

Whether    signal!    were  given 

when  evidence  is  conflicting 

is   a  questioh   for  the  jury. 

Chesapeake  ft  O.  Ry.  Co.  v. 

Dupee  (Ky.),  818. 

Speed. 

Objection  to  evidence  as  to 
speed  of  train  without  stat- 
ing any  specified  ground   is 

Olson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  797. 
Stop,  Look  and  Listen. 
Age. 
Guinuey  v.    Southern   Elec- 
tric R.  Co.  (Mo.),  820. 
Duty  of  street  car  driver. 
Selma    Street  ft    Suburban 
Ry.  Co.  v.  Owen  (Ala.),  97. 
Duty  to  stop    before  driving 
across  street  car  track. 
Haas  v.  Chester  St.  Ry.  Co. 
(Pa.),  810. 
Electric  railways  in  the  coun- 
try. 

Keenan   v.    Union   Traction 
Co.  (Pa.),  64. 
Failure   to    stop   as    showing 
negligence     as     matter    of 
law. 

Haas  v.  Chester  St.  Ry.  Co. 
(Pa.),  810. 
Failure  to  check  team  entirely, 
but  care  taken  to  look,  when 
the  train,  which  gave  no  sig- 
nal, was  seen    approaching. 
Haas   v.  Chester  St.  Ry.  Co. 
(Pa.),  810. 
Failure  to  stop  before  crossing 
street  car   track  as  showing 
negligence,      question     for 
jury 

Haas  v.  Chester  St.  Ry.  Co. 

(Pa.),  810. 

Failure  to  stop,  look  and  listen 

is  not  negligence  as  matter 

of  law,  but  question  for  the 
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OBOaaiSQB   -Continued. 

jury,      under      the    circnm- 


Willfong  »-  Omaha  ft  St.  L. 
R.  Co.  (low*),  792. 
Reliance  upon  »nother  to  look 
and  listen. 

WillfoDg  v.  Omaha  ft  St.  L. 
R.  Co.  (Iowa),  792. 
Street  railway*. 
Keenan  v.  Union  Traction 
Co.  (P*0, 64- 
When  in* traction 


under  all  circumstances. 
Guinney   w.   Southern  Elec- 
tric R.  Co.  (Mo.),  820. 
Whether  due  care   was  used, 
question  for  the  jury. 
Willfong  V.  Omaha  A  St.  L. 
R.  Co.  (Iowa),  792. 
Sufficiency  of  evidence  of  mo- 
torman's     negligence     where 
child  was  injured  at  crossing. 
Citizens'  St.  R.  Co.  v.  Hamer 
{lnd.),9. 
Sufficient  allegations  of  negli-  - 
geuce  in  action  for  injury  at 
street  car  crossing. 
Birmingham    Ry.   4   Electric 
Co.  v.  Baker  (Ala.),  17. 
Way  of  necessity  over   railroad, 
no  statutory    modification   of 
common -law  rule. 
Gulf,  etc..  Ry.  Co.    v.    Clay 
(Tm.1,28. 
When  instruction  as   to  care  to 
be  used  by  traveler  at  crossing 
is  proper. 

Edwards  v.  Southern  Ry.  Co. 
(S.  Car.),  761. 
Willfulness  and  wantonness, 
question  for  jury  in  action  for 
injury  sustained  while  crossing 
street  railway. 

Birmingham     Rv-   ft  Electric 
Co.  v.  Baker  (Ala.),  17. 

OTJLVERTS. 
See  Nuisances. 

Water    and   Watercourses. 

CURRENT  VALUB. 
See  Eminent  Domain. 

DAMAGES. 
See  Appals. 

Carriers  of  Passengers. 

Connecting  Carriers. 

Eminent  Domain. 

Instructions. 

Personal  Injuries. 

Water  and  Watercourses. 


DAMAGES-  Continued. 
Elements. 
Age,  health. 
Chesapeake  A   O.    Ry.   Co. 
v.  Dtipee(Ky.),  818. 
Future    pain     and    suffering. 
International  A  G.N.  R.  Co. 
v.  Locke  (Tex.),  754. 
Impairment  of  earning  capac- 
ity. 

International  A  G.  K.  R.  Co. 
v.  Locke  (Tex.),  75*. 
Pain  and  suffering. 

International  ft  G.  N.  R.  Co. 
v.  Locke  (Tex.),  754. 
Evidence  as  to  injury  to  hat  sus- 
tained after  accident. 
Louisville  A  N.  R.  Co.  v.  C*.- 
rothers(Ky.),  230. 
Evidence  as  to  size  of  decedent's 
family   in  action  for  wrongful 
death. 

Louisville    A     N.    R.    Co.   v. 
Banks  (Ala.),  359. 
Evidence  as  to  value  of  estate  of 


Chicago,  R.  I.  A  P.  R.  Co.  r. 
Hambel  (Neb.),  167. 
Evidence   of  plaintiff's  occupa- 
tion and  accident  policies. 
Louisville  A  N.  R.  Co.  v.  Ca- 
rotbera  (Ky.),  230. 
Excessive  Verdict. 
Death  of  conductor. 
Southern  Ry.  Co.  v.  Craig 
(C.  C.  A.),  310. 
For  allowing  infant  passenger 
toleave  train  before  reaching 
destination. 

Louisville  ft  N.  R.  Co.  "■ 
Jordan  (Ky.),  268. 
For  injury  to  engineer. 
St.  Lonis  S.   W.  Ry.  Co.  ». 
Kelton  (Tex.),  279. 
Punitive  damages  allowed. 
Louisville  ft    N.  R.  Co.  v. 
Carothers  (Ky.),  230. 
When  verdict  is  not  excessive 
where  a  decedent  was  able 
to  do   some    work,     though 
light! 

Chesapeake   ft   O.   Ry.    Co. 
v.  DopeelKy.),  818. 
Exemplary  damages  for  ejection 
of  passengers. 

Yazoo  ft  M.  V.  R.  Co.  v.  Rod- 
gers  (Miss.),  161. 
Measure. 

For  injury  to  passenger's  bag- 

Hons'ton,  E.  A  W.  T.  Ry.  Co. 
v.  Seale  (Tex.),  58. 
Improper  instruction    leaving 
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DA-MAGE'S-  -Continued. 

assessment     of   damages  to 
discretion  of  jury   when   in- 
juries caused  by  negligence. 
Camp    v.    Wabash     R.     Co. 
(Mo.),  746. 
Measure    of    damages   where 
stock  are  delayed  beyond  a 
reasonable  time. 
Sloop  v.    Wabash    R.    Co. 
(Mo.),  937. 
Of  damages  for  death  of  child. 
Texas  X  P.  Ry.  Co.  v.  Harby 
(Tex.),  602. 
Of  damages     for    death     of 
daughter. 

Le  Blanc  v.  Sweet  (La.),  243. 
Punitive  damages  for  gross  neg- 
ligence. 

Cincinnati,  'etc,  Ry.  Co.  v. 
Cook  (Ky.),  321. 
Question  for  jury  where  impossi- 
ble to  distinguish  damages 
arising  from  actionable  injury 
and  damage  from  another 
origin. 

Jenkins   v.    Pennsylvania   R. 

Co.  (N.  J.),  210.  . 

Resistance  to  enhance  damages 

where  passenger  is  ejected  for 

refusing    to  pay  illegal  ex&c- 

Patterson   v.    Southern     Pac. 
Co.  (Tex.),  1S6. 

DEATH      B  Y      WRONGFUL 
AOT. 

See     Action    for      Wrongful 
Death, 
Contributory  Negligence. 
Damages. 
Evidence. 
Instructions. 
Pleading. 
Verdict. 
Defence  where  goods  in  transit 
are  seized  under  legal  process. 
Merz  v.  Chicago  ft  N.  W.  Ry. 
Co.  (Minn.),  931, 
Damages. 
Evidence  as  to  age  and  health 
as  a  sufficient  basis. 
Chesapeake  &  O.  Ry.  Co.  v. 
Dupee  (Ky.),  818. 
Evidence  as  to  size  of  dece- 
dent's family. 

Louisville  &  N.    R.  Co.  v. 
Banks  (Ala.),  359. 
Evidence  as  to  value  of  estate 
of  deceased. 

Chicago,  R.  I.  &  P.  R.  Co. 

v.  Hambel  (Neb,),  167. 

Life  tables  as  evidence. 

Chicago,  R.  1.  &  P.  R.  Co. 

v.  Hambel  (Neb.),  167. 


DEATH    BY   WRONGFUL 
AOT —  Contin  ued. 
Measure  of  damages  for  death 
of  child. 

Texas    ft    P.    Ry.    Co.    v. 
Harby  (Tex.),  602. 
Measure  of  damages  for  death 
of  daughter. 

Le    Blanc  v.    Sweet    (La.), 
243. 
Documentary  evidence  to  prove 
appointment  of  administrator. 
Chicago,  R.  I.  A  P.  Ry.  Co.  v. 
Vance  (Kan.),  504. 
Joinder  of  master  and   servant 
as   defendants  in  action    for 
death  resulting    from    negli- 
gence of  servant. 
Cincinnati,   etc.,    Ry.   Co.    V. 
Cook  (Ky.),321. 
Uncertainty  as  to  cause  of  death 
of   person     found   near    track 
warranted    a   peremptory    in- 
struction for  defendant. 
Hughes   v.  Louisville  &  N.  R. 
Co.  (Ky.),  610. 
When  the  evidence  is  conflicting 
as   to   whether    a   signal   was 
given  or  whether  the  decedent 
could  have  seen  the  approach- 
ing train  is  a  question  for  the 
jury. 

Chesapeake  ft   O.   Ky.  Co.   v. 
Dupee(Ky.),818. 


See  Right  of  Way. 


DOMICILE 
When  corporation  not  an  inhab- 
itant of  the  district,  so  as  to 
give  federal  courts  jurisdic- 
tion in  patent  cases. 
Weller  v.  Pennsylvania  R. 
Co.  (Colo.),  702, 


See  Right  of  Way. 


See  Carriers  of  Passengers. 
DUE  PROCESS  OF  LAW. 
See  Bills  of  Lading. 

Carriers  of  Freight, 
Due  process  of  law,  as  bearing 
upon   statute   making   specifi- 
cation of    weight  in  bills  of 
lading  conclusive  evidence  of 
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See  Railroads  in  Streets. 
Increase  of  burden  where  right 
of  way  over  foot-path  has  been 
acquired  by  prescription. 
Baldwin  v.  Boston  A  M.  R.  K. 
(Mass.),  607. 
When  deprived  of  so  as  to  start 
running  of  the  statute. 
Neff  v.  Pennsylvania  R.  Co. 
(Pa.).  843. 
BJBOTMBHT. 

See  Carriers  of  Passengers. 
BLBOTBIO  RAILWAYS. 
See  Carriers  of  Passengers. 
Crossings. 
Street  Railways. 
ELEVATED  RAILWAYS. 
See  Carriers  of  Passengers. 
Injury  caused  by  noise  does  not 
constitute  a  taking1  of  abutting' 
property   within   meaning    of 
Illinois  constitution. 
Aldrich  v.  Metropolitan  W.  S. 
El-  R-  Co.  (III.),  473. 
HB4TNENT  DOMAIN. 
See  Damages. 
Instructions. 
Pleading. 
Conclusiveness  of  judgment. 
Davidson  v.  Texas  A  N.  O.  R. 
Co.  (Tex.),  660. 
Condemnation    not    invalid   as 
being  a   taking;  without   com- 
pensation where  compensation 
is  deposited  in  court  and  pos- 
session taken  before  determi- 
nation of  rights. 
Davidson  v.  Texas  A  N.  O.  R. 
Co.  (Tex.),  660. 
Condemnation     not     invalid    if 
commissioners  fail  to  appor- 
tion damages  when  title  can- 
not be   determined  in   county 

Davidson  v.  Texas  &  N.  O.  R. 

Co.  (Tex.),  660. 
Constitutionality  of  Texas  stat- 
ute permitting  possession  be- 
fore payment  of  damages. 
Davidson  v.  Texas  Sc  N.  O.  R. 

Co.  (Tex.),  660. 
Duty  of  company   to  construct 
adequate   crossing  to  be  con- 
sidered in  estimating  damages. 
Lough  v.    Minneapolis   A  St. 

L.  R.  Co.  (Iowa),  375. 
Easement,  deprivation  of  so  as  to 
start  running  of  the  statute. 
Neff  v.  Pennsylvania  R.   Co. 

(Pa.),  843. 


EMINENT  DOMAIN—  Cont'd. 
Enjoining  statutory  condemna- 
tion proceedings  where   right 
to  compensation  is  denied. 
South  Bound  R.  Co.  v.  Burton 
(S.  Car.),  379. 
Error  in   valuing  parts  of  land 
separately. 

Lough   v.   Minneapolis   A  St. 
L.  R.Co.  (Iowa),  37S. 
Evidence  tending  to  show  ben- 
efits   where   state  authorizes 
the    improvement   of    natural 
drain  across  right  of  way.      • 
Pittsburgh,   C,   C.   &   St.    L. 
Ry.   Co.   v.    Machler   (Ind.), 
388. 
Interest  on  award. 
Lough  v.   Minneapolis   A   St. 
L.  R.  Co.  (Iowa),  375. 
Judgment  in,  not  subject  to  col- 
lateral attack. 

Davidson  v.  Texas  &  N.  O.  R. 
Co.   (Tex.),  660. 
Measure  of  damages  for  taking 
private   way    appurtenant   to 
land. 

Neff  v.    Pennsylvania  R.  Co. 
(Pa.),  843. 
Measure  of  damages  in  condem- 
nation  proceedings   to  secure 
right  of  way. 

Lough  v.  Minneapolis  *  St. 
L.  R.  Co.  (Iowa),  375. 
Noise  from  operation  of  elevated 
road  is  not  an  injury  consti- 
tuting s  taking  of  abutting 
property,  under  Illinois  con- 
stitution. 

Aldrich  v.  Metropolitan  W.  S. 
El.  R.  Co.  (111.),  473. 
Offsets  of  benefits. 
Guyer  v.  Davenport,  R.  I.  A  N. 
W.  Rj.  Co.  (111.),  667. 
Right  of  appeal  where  refusal  to 
enjoin  condemnation  proceed- 
ings where  right  to  compensa- 
tion has  been  dented. 
South  Bound  R.  Co-  v.  Burton 
(S.  Car.),  379. 
Things  to  be  considered  in  esti- 
mating market  value. 
Lough    v.   Minneapolis  A  St. 
L.  R.  Co.  (Iowa),  375. 
Whether  right  of  way  was  con- 
demned, question  for  jury. 
Bassett  v.  Pennsylvania  Co. 
(Pa.),  522. 
Who  are  proper  parties  in  con- 
demnation proceedings. 
Davidson  v.  Texas  &  N.  O.  R. 
Co.  (Tex.),  660. 
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EMINENT      DOMAIN     PBO- 

OBBDINGS. 

See  Action  to  Recover  Posses- 
sion of  Land. 

Judgments. 

Pleading. 

EMPLOYERS'    LIABILITY 
ACT. 
For   application    of    Minnesota 
statute    creating   liability    for 
negligence  of  fellow  servant. 
Williams  v.  Northern  Lumber 
Co.  (Minn.),  283. 
Liability  for  negligence  of  fellow 
servant  in  operating1  hand  car 
under  employers'  liability  act 
of  Texas. 

Perez  v.  San  Antonio  &  A.  P. 
Ry.  Co.  (Tex.),  354. 

ENTICING    CATTLE)    ON 
TRACK. 

See  Master  and  Servant. 
Stock,  Injuries  to. 

B8TOPPBL. 
See  Bonds. 
Company  composed  of  a  consoli- 
dation of  former  company  is 
estopped  to  set  up  insolvency 
of  original  debtor  when  sued 
upon  its  debt. 

Shadford  v.  Detroit  Y.  &  A.  A. 
Railway  (Mich.),  845. 
When  purchaser  of  trade  fixtures 
not  estopped  to  claim  it. 
Union  Terminal  Co.  v.  Wilmer 
A  S.  F.  Ry.  Co.  (Iowa),  676. 
When    street    railways  are  es- 
topped to  deny  prior  indebted- 
ness upon  consolidation. 
Shadford   v.  Detroit  Y.    &  A. 
A.  Railway  (Mich.),  845. 

BVmHNOB. 
See  Appeals. 
Crossings. 
Death  by  Wrongful  Act. 

Master  and  Servant, 
New  Trials. 
Personal  Injuries. 
Admissibility  of  evidence  as  to 
speed  of  train. 

Olson  v.  Oregon  Short  Line  R. 
Co.  (Utah),  797. 
Admissibility     of     evidence    of 
inconsistent  statement    as  to 
manner  in   which  trains  pass 
over  crossing,  and  concerning 
the  blowing  of  the  whistle. 
Olson   v.   Oregon   Short   Line 
R.  Co.  (Utah),  797. 


ETVIDH  NOB— Continued. 
Admissibility    of    evidence 


ity. 

International  &  G.  N.  R.  Co. 
v.  Locke  (Tex.),  754. 

Admissibility  of  evidence  on 
redirect  examination  to  show 
reason  for  not  leading  team 
over  crossing. 

International  &  G.  N.  R.  Co. 
v.  Locke  (Tex.),  754. 

Admissibility  of  evidence  when 
the  issue  is  whether  railroad 
company  delivered  to  the  con- 
signee all  the  goods  it  received 
from  consignor. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Simooaon  (Kan.),  940. 

Admissibility  of  statements 
made  by  fireman  or  engineer 
shortly  after  accident,  as  being 
part  of  res  gests. 
San  Antonio  &  A.  P.  Ry.  Co. 
v.  Gray  (Tex.),  828. 

Burden  of  proof  to  show  validity 
and  regularity  of  process 
where  goods  are  seized  in 
hands  of  carrier. 
Merz  v.  Chicago  &  N.  W.  R. 
Co.  (Minn.),  931. 

Conclusiveness  of  as  to  initial 
carrier's  liability  where  fruit 
is  received  in  good  order  but 
delivered  to  terminal  carrier  in 
bad  condition. 

Missouri,  K.  &  T.  Ry.  Co.  v. 
.         Mazzie  (Tex),  950. 

Declarations  of  conductor  as  to 
nature   of   passenger's  injury 

Butler  v.  South  Carolina  ft  G. 

Extension  R.   Co.  (N.  Car.), 

114. 
Declarations  of  engineer  admis- 
sible against  himself  and  not 
against  master  where  they 
have  been  joined  as  defendants 
in  action  for  death  resulting 
from  negligence  of  servant. 
Cincinnati,   etc.,    Ry.    Co.    v. 

Cook  (Ky.),  321. 
Effect  of  admissions  as  to  earn- 
ing capacity,  age  and  health 
of  intestate  where  election  is 
made  to  sue  for  pain  and 
suffering. 
Louisville  Rv.    Co.    v.   Will's 

Adm'x  (Ky.),  826. 
Evidence  as  to  size  of  decedent's 

Louisville  A  N.  R.  Co.  v.  Banks 
(Ala.),  359. 
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EVIDENCE-  -Continued. 

Evidence  as  to  subsequent  alter- 
ation in  action  for  injury  to 
employee  canted  by  roof  of 
company 'a  oil- house  projecting 
over  track. 

Gnlf,  C.  A  8.   F.  Ry.  Co.  v. 
Darby  ITex.),  327. 
Evidence    aa    to    whether    con- 
ductor   and    brakeman    were 
habitually   prudent,   in  action 
for  injury  to  passenger. 
Butler  v.  South  Carolina  AG. 
Extension  R.  Co.  (N.  Car.), 
114. 
Evidence    that   cars    blocked    a 
street     crossing1     immaterial, 
where  an  attempt  is   made  to 
go   between    cars  at   a    point 
other  than  at  crossing. 
Thompson  f .  Missouri,  K.  A  T. 
Ry.  Co.  (Mo.),  832. 
Expert  testimony  as  to  possible 
cause  of  accident.  En  action  for 
death  of  employee  killed  on 
track. 

Louisville  A  N.  R.  Co.  v.  Banks 
(Ala.),  359. 
Insufficiency  of  evidence  to  sus- 
tain finding'  for  defendant   in 
action    for    willful    injury    to 
mute  at  street  crossing. 
Bonham  v.  Citizens'  St.  R.  Co. 
find.),  787. 
Objection  to  evidence  as  to  speed 
of  train  should  state  specified 
ground,  otherwise  too  g-eneral. 
Olson   v.    Oregon   Short  Line 
R.  Co.  (Utah),  797. 
Opinion  evidence,  admissibility 
to  show  whether  accident  could 
have  been  avoided. 
Olson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  797. 
Secondary  evidence,    introduc- 
tion of  where  consignee  order* 
goods    to    be    diverted    from 
destination  and  they  are  dam- 
aged. 

Missouri,  K.  A  T.  Ry.  Co.  v. 
Mazzie  (Tex.),  950. 
Sufficiency  of  evidence  given  by 
expert  bridge  builder  to  show 
want  of  ordinary  care  in  mas- 
ter. 

Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal. ),875. 
Sufficiency  of  evidence,  though 
conflicting,  to  establish  that 
neither  whistle  was  blown  nor 
proper  signals  given  at  cross- 
ing. 


IflVIDENOB—  Continued. 

Sufficiency  of  evidence  to  show 
violation  of  statute  enacted  to 
prevent  injuries  to  railroads. 
State  V.  McKenna  (Utah),  674. 

Testimony  of  engineer  as  to 
whether  his  engine  was  prop- 
erly managed  in  action  for 
injury  to  employee  killed  by  it. 
Louisville  A  N.  R.  Co.  v.  Banks 
(Ala.),  359. 

Weights,  specification  on  bills  of 
lading  as  conclusive  evidence 

Missouri,  K.  A  T.  Ry.  Co.  ». 
Simonson  (Kan.),  940. 

When  burden  of  showing  negli- 
gence is  upon  owner  of  cattle 
killed,  in  action  against  rail- 
road company. 
Houston  A  T.  C.  Ry.  Co.  ». 
Hollingaworth  (Tex.),  905. 

When  evidence  as  to  negligence 
in  action  for  death  caused  by 
collision  justifies  the  denial  of 
a  nonsuit. 

Olson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  797. 

When  failure  of  master  to  use 
ordinary  care  is  sufficienttogo 
to  the  jury. 

Dolan   f.   Sierra    Ry.    Co.  of 
California  (Cal.),  875. 

When  harmless  error  to  permit 
witness  to  state  that  bis  atten- 
tion was  called  to  the  fact  that 
no  signal  was  given. 
Willfong  v.  Omaha  4  St.  L.  R. 
Co.  (Iowa),  792. 

When  service  of  process  against 
corporation  must  be  according 
to  act  of  congress. 
Weller  v.  Pennsylvania  R.  Co. 
(Colo.),  702. 

HXOESSrVE  VBBDIOT. 
See  Carriers  of  Passengers. 


HXHOTTTORS    AMD   ADMIN- 
IBTRATORS. 
See  Death  by  Wrongful  Act. 


EXEMPLAR?  DAMAGES. 
See  Carriers  of  Passengers. 
Damages. 

i  EXPERT  TESTIMONY. 
See  Personal  Injuries. 
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PARES. 

See  Carriers  of  Pas  senders. 
When     implied     authority     not 
reserved    to     municipality    to 
reduce  fares. 

City  of  Detroit  v.  Detroit 
Citizen  a'  Street  Ry.  Co. 
(U.  S.),  851. 

FELLOW  SERVANTS. 
See  Master  and  Servant. 

Application  of  Minnesota  statute 
making  railroads  liable  for 
injury  resulting;  from  neg- 
ligence of  fellow  servant. 
Williams  v.  Northern  Lumber 
Co.  (Mian.),  283. 

Brake  man  was  agent  of  company 
to  see  that  switch  was  properly 
set,  and  not  injured  engineer's 
fellow  servant. 
St.  Louis  S.  W.  Ry.  Co.  v. 
Kelton  (Tex.),  279. 

Delegation  of  authority  to  fellow 
servants  as  relieving  master 
of  liability  for  performance  of 
nonassignable  duties,  instruc- 

Dolan     V.     Sierra  Ry.    Co.  of 
California  (Cal.),  875. 
Hand  injured  by  negligence  of 
his  foreman  in  detaching  brace 
from  building. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Walden  (Tex.),  29*. 
Liability  for  negligence   of  fel- 
low servants  in  operating  hand 
car    under   Sayles  Ann.    Civ. 
St.  of  Tex.  art.  456f. 
Perez    v.  San  Antonio  &  A. 
P.  Ry.  Co.  (Tex.),  354. 
Liability     for     negligence     of 
foreman  in  detaching  end  of 
brace  from  building  by  rope. 
Missouri,  K.  4  T.  Ry.   Co.  of 
Texaa  v.  Walden  (Tex.),  294. 


See  Stock,  Injuries  lo. 
Contract  providing  that  private 
crossing  over  railroad  shall  be 
left  open   not  against  public 

Gulf,   etc.,  Ry.  Co.    v.    Clay 

(Tex.),  28. 
Contributory  negligence  of 
plaintiff  in  using  pasture  after 
knowledge  of  construction  of 
fence  without  openings,  in 
action  for  loss  of  stock  drowned 
through  failure  to  leave  open- 
ings in  railroad  fence. 
Gulf,   etc.,   Ry.  Co.    v.    Clay 

(Tex.),  28. 
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Drowning  of  stock  through 
failure  to  leave  openings  in 
railroad  fence. 

Gulf,  etc.,  Ry.    Co.   v.    Clay 
(Tex.),  28. 

Duty  of  railroad  company  to 
fence  tracks. 

International  A  G.  N.   R.  Co. 
v.  Richmond  (Tex.),  910. 

Liability   of  railroad    company 
for  leaving  fence  open  for  con- 
International  &  G.  N.  R.»Co. 
v.  Richmond  (Tex.) ,  910. 

Liability  where  sto  c  k  were 
drowned  in  unprecede  n  t  e  d 
flood  through  failure  to  leave 
openings  in  railroad  fence. 
Gulf,  etc.,  Ry.  Co.  v.  Clay 
(Tex.),  28. 

Opening  in  fence  for  conven- 
ience of  adjacent  owner,  as 
bearing  upon  liability  of  com- 
pany for  injury  to  stock 
escaping  through  such  open- 
ing- 
International  &  G.  N.  R.  Co. 
*.  Richmond  (Tex.).  910. 

Statements  of  plaintiff's  fore- 
man that  he  supposed  he 
might  have  cut  fence  as 
bearing  on  question  of  con- 
tributory negligence,  in  action 
for  loss  of  stock  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 

Gulf,    etc.,   Ry.   Co.   v.  Clay 
Tex.),  28. 

Sufficiency  of  evidence  that 
openings  were  necessary  in 
action  for  lossof  stock  drowned 
through  failure  to  leave  open- 
ings in  railroad  fence. 
Gulf,  etc..  Ry.  Co.  v.  Clay 
(Tex.),  28. 

Sufficiency  of  evidence  to  support 
verdict  in  action  for  loss' of 
stock  drowned  through  failure 
to  leave  openings  in   railroad 

Gulf,"  etc.,    Ry.   Co.   v.   Clay 
(Tex.),  28. 
FIBER. 
Absolute    liability  imposed  for 
fire  set  by  locomotive,  validity 
of  Missouri  statute. 
McFarland  v.  Missouri,  K.   & 
T.  Ry.  Co.  (Mo.),  656. 
Admissibility  of  evidence  of  neg- 
ligence   in    permitting    large 
masses  of  combustibles  to   be 
on  right  of  way,  and  in  negli- 
gently placing  a  car  of  powder 
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FIRBB—  Continued. 

near  mcli  material,  under  the 
pleadings. 

Crissey  ft  Fowler  Lumber  Co. 
v.  Denver  ft  R.    G.    R.    Co. 
(Colo  ),  412. 
Burden  of    proving    absence  of 
negligence  aa  affected  by  plea 
of  confession  and    avoidance, 
in  action  for  damages  from  fire 
set  bj  locomotive. 
Illinois  Cent.  R.  Co.  v.  Barrett 
<Ky.),  566. 
Burden  of   proving  that  eng:nc 
was     provided     with    proper 

Illinois  Cent.  R.  Co.  v.  Barrett 

(Ky.  ).S66. 
Care  required  of  railroad  to  pre- 
vent fires. 
Abrams  v.  Seattle  ft  M.   Ry. 

Co.  (Wash.),  465. 
Duty  of  railway  company  as  to 
preventive  machinery. 
Lesser  Cotton  Co.  v.  St.  Louis, 

I.  M.  ft  S.  Ry.  Co.  (C.  C.  A.), 

445. 
Evidence  as  to  other  fires. 
Abrams  v.  Seattle  ft  M.  Ry. 

Co.  (Wash.),  465. 
Evidence  of  examination  of 
engine  which  it  was  claimed 
passed  by  where  fire  origi- 
nated, a  few  minutes  before  it 
was  discovered. 
Crissey  ft  Fowler  Lumber  Co. 

v.  Denver  4  R.   G.   R.   Co. 

(Colo.),  412. 
Evidence  of  habit  of   punching 
spark  arrester*  where  engine 
waa  identified. 
Lesser  Cotton  Co.  v.  St.  Louis, 

I.  M.  &  S.  Ry.  Co.  (C.  C.  A.), 

445. 
Evidence  that  fires  were  set  by 
other  engines. 
Lesser  Cotton  Co.  v.  St.  Louis, 

I.  M.  ft  S.  Ry.  Co.  (C.  C.  A.), 

445. 
It  was  not  error  to  refuse  evi- 
dence of  fires  ignited  by  other 
engines  where  the  engine  in 
question  had  been  identified. 
Crissey  A  Fowler  Lumber  Co. 

v.  Denver   A  R.  G.  R.  Co. 

(Colo.),  •'12. 
It  was  not  error  to  refuse  to 
instruct  that  greater  care  was 
required  to  protect  against 
fires  in  presence  of  inflam- 
mable materials,  in  dry  and 
windy  weather. 
Lesser  Cotton  Co.  v.  St.  Louis, 

I.  M.  A  S.  Ry.  Co.  (C.  C.  A.), 

445. 


PIRES—  Continued. 

Liability  of  domestic  proprietor 
where  foreign   corporation   is 
permitted  to  use  the  road. 
McFarland  v.  Missouri,  K.  A 
T.  Ry.  Co.  (Mo.).  656. 
Liability  of  lessee    under   Gen. 
St.  £  1511  of  S.  Car. 
Bush    v.    Southern    Ry.    Co. 
(S.  Car.),  458. 
Liability    under    statute    where 
road  jointly  operated. 
McFarland  v.  Missouri,  K.  A 
T.  Ry.  Co.  (Mo.),  656. 
Presumption  as  to  ownership  of 
engine  on  leased  road. 
Bush    v.    Southern     Ry.    Co. 
(S.  Car.),  458. 
Question    of  defendant's  negli- 
gence was  for  the  jury  where 
plaintiff    had    established     a 
prima  facie  case  and  defendant 
showed  that  engine  was  care- 
fully managed  and  equipped. 
Preecc  v.  Rio  Grande  W.  Ry. 
Co.  (Utah),  460. 
Right  to  allege  both  statutory 
and   common-law  liability  for 
fires  set  by  locomotives. 
Crissey  ft  Fowler  Lnmber  Co. 
v .  Denver  ft  R.  G.  R.    Co. 
(Colo.),  412. 
Subrogation  of  insurer. 
Crissey  ft  Fowler  Lumber  Co. 
v.  Denver  A  R.  G.    R.  Co. 
(Colo.),  412. 
Sufficiency      of     circumstantial 
evidence  as  to  origin  of    fire. 
Crissey  A  Fowler  Lumber  Co. 
v.   Denver  ft  R.  G.   R.    Co. 
(Colo.),  412. 
Sufficiency    of    evidence    as    to 
origin  of  fire. 

Preecc  v.  Rio  Grande  W.   Ry. 

Co.  (Utah),  460. 

Sufficiency    of    evidence    that 

■inflammable  material  on  right 

of  way  was  ignited  by  passing 

Abrams  f.  Seattle  ft  M.  Ry. 
Co.  (Wash.),  465. 
Where  counts  contained  some 
material  additional  facts  and 
were  not  obnoxious  to  the  rule 
prohibiting  additional  counts 
containing  m<er  ely  facts 
already  declared  on,  it  was 
error  to  require  plaintiff  to 
elect  on  which  count  he  would 

Crissey  ft  Fowler  Lumber  Co. 
f.  Denver  ft  R.  G.  R.  Co. 
(Colo.),  412. 
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FLAGMAN. 

See  Crossings. 
FORECLOSURE. 
See  Mortgages. 
FOREIGN    CORPORATIONS. 

See  Fires. 
FOREIGN  LAWS. 

See  Personal  Injuries. 
FORFEITURE. 

See  Right  of  Way. 
FRANCHISES. 
See  Ordinances. 

Street  Railways. 
Taxation. 
FRAUD. 

See  Release. 

Tickets  and  fares. 
Invalidity  of   reorganization   of 
railroads,     fraudulent     as 
against  creditors. 
Wenger  v.  Chicago  &  E.  R.  Co. 
(C.  C.  A.),  707. 


See  Carriers  of  Passengers. 
FREIGHT  TRAINS. 


FRIGHTENING  HORSES. 
See  Instructions. 
Negligence. 
Pleading. 
Care  required  of  trainmen  in  op- 
erating train  upon  toll  bridge, 
instruction. 

Kentucky  4  I.  Bridge  Co. 'a 
Receivers  v.  Montgomery 
(Ky.t.  405. 
Contributory  Negligence. 
Care  required  of  person  using 
highway  part  of  a  toll 
bridge  upon  which  trains 
are  operated, 

Kentucky  A  I.  Bridge  Co. '3 
Receivers  e.  Montgomery 
(Ky.),40S. 
Definition. 
Kentucky  8c  I.  Bridge  Co. 'a 
Receivers  v.  Montgomery 
<Ky.J,  405. 
Duty  of  trainmen  to  keep  a  look- 
out when  operating  train  on 
one  side  of  company's  bridge. 
Kentucky  4   I.    Bridge   Co. 'a 
.Receivers    v.    Montgomery 
(Ky.),  405. 


FRIGHTENING  HORSES— 
Continued. 
Negligence  of  trainmen  after 
discovering  plaintiff's  peril 
where  his  horse  was  frightened 
on  toll  bridge. 

Kentucky  &  I.  Bridge   Co. 'a 
Receivers     v.    Montgomery 
(KY.),  405. 
Team  frightened  at  crossing  by 
reason  of  hand  car  which  was 
an  unsightly  object. 
International  &  G.  N.  R.  Co. 
v.  Locke  (Tex.),  754. 

FRIGHTENING  TEAM. 

See    Contributory   Negligence. 

GAMBLING. 

See  Gaming. 
GAMING. 
Liability  of   railroad   company 
for  suffering  gaming  on  mov- 
ing    train    under    Ky.   St.    § 
1978. 

Louisville  4  N.  R.  Co.  v.  Com. 
(Ky.),567. 


GRANTS. 

See  Public  Lands. 
Right  of  Way. 

GROSS  NEGLIGENCE. 

See  Carriers  of  Passengers. 
Negligence. 

HUMILIATION. 

See  Carriers  of  Passengers. 


INDICTMENT. 
Improper  use  of  street  under  mu- 
nicipal grant  may  constitute  a 
public  nuisance,  and  render 
company  liable  to  indictment. 
Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),899. 


INSOLVENCY: 
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INSTRUCTIONS. 
See  Damaget. 
Negligence. 
Care   required  of  motorman  at 
crowing  to  avoid  Injuries    to 
travelers. 

Louisville  Ry.    Co.  v.  Will's 
Adm'x  (Ky.),826. 
Error  in  instructions,  when  pre- 
sumably prejudicial. 
Camp  v.  Wabash  R.  Co.  (Mo.), 
7*6. 
Error  to  direct  attention  of  jury 
to  fact  not  proven  by  testimony 
or  reasonable  inference. 
Camp  v.  Wabash  R.  Co.  (Mo.), 

Improper  to  Instruct  jury,  in 
action  for  personal  injuries 
from  negligence,  to  assess 
damages  at  what  they  may 
think  plaintiff  has  -sustained. 
Camp  v.  Wabash  R.  Co.  (Mo.), 


3  look 


746. 
Instructions  as  to  failure  t 
and  listen. 
Guinuey    v.    Southern    Elec- 
tric K.  Co.  (Mo.),  820. 
Instructions  as  to  liability  for 
loss  of  goods  where  they  were 
in  a  state  of  decay  on  initial 
line. 

Mo,  K.  &T.  Ry.   Co.  V.  Maz- 

zie  (Tex.),  950. 

Instructions    based    upon  facts 

not    pleaded  as    contributory 

negligence   properly    refused. 

International  &   G.  N.  R.  Co. 

v.  Locke  (Tex.),  754. 

Instructions    founded  on    facts 

not  supported  by  evidence  are 


Camp  v.  Wabash  R.  Co.  (Mo), 

746. 
Negligence  as  proximate  cause. 
Edwards  v.  Southern   Ry.  Co. 

(S.  Car.),  761. 
Sufficiency  of  Instruction  in 
action  for  death  by  collision 
where  the  charge  construed 
as  a  whole  covers  questions  of 
negligence  and  contributory 
negligence. 
Olson  v.  Oregon  Short    Line 

R.  Co.  (Utah),  797. 
When  a  failure  on  the  part  of 
the  court  to  confine  the  jury 
by  instructions  to  acts  of  neg- 
ligence alleged  is  not  prejudi- 
cial, in  action  for  death  by 
wrongful  act. 
Louisville  Ry.   Co.   v.     Will's 

Adm'x  (Ky.),  826. 
When  instruction  as  to  damages 


INSTRUCTIONS—  Continued. 
not  objectionable  as  authoriz- 
ing jury  to   fix  compensation 
regardless  of  testimony. 
Guyer  v.  Davenport,   S.   I.  A 
N.  W.  Ry.  Co.  (111.),  667. 
When  instruction  as  to  failure 
to    give    signals    is    proper!) 

Edwards  v.  Southern  Ry.  Co. 
(S.  Car.),  761. 
When  instruction  as  to  masters 
duty  to  use  care  for  servant, 
though   erroneous,     does  not 
constitute  reversible  error. 
Dolan   v.   Sierra    Ry.  Co.   of 
California  (Cal.),  S75. 
When  instruction  as  to  offsets  of 
benefits      against      damages 
erroneous. 

Guyer  v.  Davenport,   R.  I.   & 
N.  W.  Ry.  Co.   (111.),  667. 
When  instruction   erroneous  u 
unduly  emphasizing   a  partic- 
ular defense. 

Lumsden  v.  Chicago,  etc.,  It- 
Co.  (Tex.),  806. 
When  instructions,  inaction  for 
injuries  received  by  reason  of 
negligence,  not  erroneous  as 
assuming  defendant's  negli- 
gence. 

International  &  G.  N.  R.  Co.  r. 
Locke  (Tex.),  754. 
When  instructions  not  objection- 
able as  exonerating  motorman 
from  all  negligence. 
Guinney  v.  Southern  Electric 
R.  Co.  (Mo.).  820. 
When    instruction   that    certain 
facts  constituted  contributory 
negligence  was  properly  modi- 
fied, leaving  question  for  jury. 
Edwards  v.  Southern  Ry.  Co. 
(S.  Car ).  761. 
When   instruction  that  plaintiff 
was   guilty     of     contributory 
negligence  in   not     taking    a 
different  route  is  objectionable 
as  being  argumentative. 
Lumsden  v.  Chicago,  etc.,  Ry. 
Co.  (Tex.),  806. 
When  instruction  that  there  is  no 
rule  of  law  relieving  a  person 
from  looking  out  for  trains  is 
properly  given. 
Edwards  v.  Southern   Ry.  Co. 
(S.  Car.),  761. 
When  proper  to  refuse  instruc- 
tion as  to  ringing  of  bells  and 
sounding  whistles,  when  same 
is  regulated  by  statute. 
Suburban   R.   Co.  v.   Balkwill 
(111.),  784. 
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INSULTS. 

See  Carriers  of  Passengers. 
INSURANCE. 

See  Fires. 

Personal  Injuries. 


See  Eminent  Domain. 

INTERSTATE  COMMERCE. 

See  Carriers  of  Freight. 

Police  Power. 

Effect,  under  interstate  com- 
merce act,  securing  continuous 
passage,  uniform  rates,  equal 
facilities,  etc.,  of  limiting  lia- 
bility, where  goods  are  carried 
over  points  not  within  state, 
when  stipulation  only  con- 
cerns points  within  state. 
Hughes  v.  Pa.  R.  Co.  (Pa.), 
925. 

State  statute  affected  by  inter- 
state commerce  act,  where 
carrier  is  penalized  for  ship- 
ping goods  from  a  foreign 
state  by  route  other  than  that 
designated  by  the  shipper. 
Lowe  v.  Seaboard  Air  Line 
Ry.  Co.  (S.  Car.),  934. 

Statute  requiring  whistle  to  be 
sounded  before  crossing  is 
reached  as  an  interference 
with  interstate  commerce. 
Bonham  v.  Citizens'  St.  R. 
Co.  (Ind.),  787. 

INTOXICATION. 

See  Carriers  of  Passengers. 

JUDGMENTS. 

Finality  of  judgment  affecting 
decision  of  railroad  commis- 
sioner relating  to  freight  rates, 
finding  that  they  were   unjust, 

R.   Coma,  of  Texas  v.  Weld 
(Tex.),  955. 
JUDICIAL  NOTIOH. 

See  Pleading. 
JURISDICTION. 

When  corporation  inhabitant  of 
state  under  the  act  of  con- 
gress giving  federal  courts 
jurisdiction  of  suits  for  in- 
fringement of  patents. 
Weller  v.  Pennsylvania  R.  Co. 
(Colo.),  702. 
LEASES. 

See  Railroads. 
Taxation. 


LEASES    AND    RUNNING 
POWERS. 
See  Fires. 
Service    of   process    where   for- 
eign and  domestic    company 
operate  roads  together. 
Buie  v.  Chicago,  R.  I.  &  p.  Ry. 
Co.  (Tex.),  556. 


Contributory  Negligence. 

Contributory  negligence  no 
defense  where  negligence 
after  discovering  plaintiff's 

Law  v.  Missouri,  K.  A  T.  Ry. 
Co.  of  Texas  (Tex.),  582. 
Of  licensee  on  track,  question. 
for  jury. 

Law  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.),  582. 
Degree  of  care  dae  licensees  on 
track. 

Law  v.  Missouri,  K.  &  T.  Rj. 

Co.  of  Texas  (Tex.),  582. 

Duty    to    licensees     on    freight 

Peak   v.   Louisville  &  N.   R. 

Co.  (Ky.),7. 

Duty  to  maintain  railing  where 

right  of  way  over  path  has 

been  acquired  by  prescription, 

Baldwin  v.  Boston  &  M.  R.  R. 

(Mass.),  607. 
Liability  for   injury  to   licensee 
invited   to  alight  from  rapidly 
moving     train    when  danger 
was  obvious. 
Peak    v.   Louisville   &  N.    R. 

Co.  (Ky.),  7. 
Right  of  licensees  having  im- 
plied invitation  to  use  opening 
of  train  as  passage  way  to  no- 
tice of  closing  of  space. 
Furey  v.  New  York  Cent.  & 

H.  R.  R.Co.  (N.  J.),  I. 

LIENS. 

See  Local  Assessments. 
LIFE   TABLES. 

See  Death  by  Wrongful  Act. 

LIGHTS. 

See  Pleading, 

LIMITATIONS. 

Accrual   of  action   for  overflow 
caused  by  insufficiency  of  pipe 
through  embankment. 
Cleveland.  C  ,  C.  a  St.  L.  Ry. 
Co.  v.  Kline  (Ind.).  543. 


990 


GENERAL  INDEX 


LIMITATIONS—  Continued. 
Accrual   of  action    for  overflow 
of  land  caused  by  insufficiency 
0*f  culvert. 

Kelly   v.   Pittsburgh,  C,  C.  4 
St.  L.  Ry.  Co.  (Ind.),  547. 

LIMITING  LIABILITY. 
See  Carriers  of  Freight. 
Carriers  of  Passengers, 

LOCAL  ABBBBBMBNTB. 

Attorney's  fees  no  part  of  assess- 
ment, under  Barrett  law  of 
Indiana. 

Pittsburgh,  C,  C.  A  St.  L,  Ry. 
Co.  v.  Fish  (lad.),  391. 
Constitution  nitty  of  Barrett  law 
of  Indiana   providing  for  as- 
sessing property  benefited. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  P.  Fish  (Ind.),  391. 
Enforcement    of    local     assess- 
ment lien  against  railroad. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  v.  Fish  (Ind.),  391. 
Insufficiency  of  evidence  to  show 
validity  of  assessment. 
Pittsburgh,   C,   C.   A   St.    L. 
Ry.  Co.  v.  Fish  (Ind.),  391. 
Notice  of  adoption   of   primary 
resolution  for  street  improve- 
ment  required   to  be  given  by 
sec.  2  of  Barrett  law  of  Indiana, 
not  essential  to  jurisdiction,  or 
to  validity  of  assessment. 
Pittsburgh,  C,  C.  A  St.  I-  Ry. 
Co.  v.  Fish  (Ind.),  391. 

MASTER  AND  BERVANT. 
See  Fellow  Servant. 
Absence  of   authority   in   officer 
attempting  to  enter  into  con- 
tract   purporting    to     release 
employee's  claim  to  damages- 
for  personal  injuries. 
Sax  v.  Detroit,  C.  H.  &  M.  Ry. 
Co.  (Mich.),  288. 
Admissibility     of     evidence    to 
show  that  employee  responsi- 
ble  for   accident   looked     bad 
and     worried    before  starting 

St.  Louis  S.  W.  Ry.  Co.  v. 
Kelton  (Tex.),  279. 
Admissibility  of  testimony  that 
engineer  told  brakeman  to 
hurry  up  and  get  switch  over 
as  soon  as  possible,  in  action 
for  injury  to  brakeman  caused 
by  his  foot  slipping  between 
ties  in  defective  track. 
Erie  R.  Co.  v.  Moore  (C.  C.  A.), 


MASTER    AND    8HRVANT- 

Conlinued, 
Assumption  of  Risk. 

Employee's  knowledge  that 
defendant  sometimes  sent 
ont  brakemen  who  needed 
sleep  did  not  charge  him 
with  assumption  of  risk  of 
negligence  in  leaving  Open 
switch. 

St.  Louis  8.  W.   Ry.  Co.  v. 
Kelton  (Tex.),  279. 

In  absence  of  knowledge  of 
defect,  a  servant  does  not 
assume  risk  of  injuries  from 
defects. 

Dolan  c.  Sierra  Ry.  Co.  of 
California  (Cal.),  875. 

Issue  as  to  assumption  of  risk 
could  be  raised  only  by  spe- 

Intemational  &  G.  N.  R.  Co. 
v.  Harris  (Tex.),  317. 
Liability  in  absence  of  actual 
knowledge  of  defect. 
Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal.),  875. 
Negligence  in  loading  logging 
train. 

Williams  v.  Northern  Lum- 
ber Co.  (Minn.),  283. 
Negligence  of   foreman  in  di- 
recting employee     to    raise 
brace  from    obstruction   in 
detaching  it  from  building. 
Missouri,  K.  A  T.  Ry.  Co.  of 
Texas  v.   Walden    (Tex.), 
294. 
Negligence  of  foreman  in  fir- 
ing direction    as   to   how  to 
detach  brace  from  house. 
Missouri,  K.  A  T.  Ry.  Co.  of 
Texas   v.    Walden   (Tex.), 
294. 
Negligence    of   superior  serv- 
ant. 

Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  321. 
Obstructions  near  track. 
Golf,  C.  &  S.  F.  Ry.  Co.  v. 
Darby  (Tex.),  327. 
Of  cars  being  moved  without 
warning:     while     brakeman 
was  between  them  repairing 
coupling. 

Bowes  v.  New  York,  N.  H. 

&  H.  R.  Co.  (Mass.),  292. 

Contributory  Negligence. 

Contributory  negligence  and 

negligence  in  using  danger- 

■  ous    instrumentality     after 

discovery  of  plaintiff's  peril. 

St.  Louis  S.  W.  Ry.  Co.  v. 

Jacobson  (Tex.) ,301. 
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MASTER    AND    SERVANT- 
Continued. 

Contributory  negligence  in 
adjusting  coupling  after  dis- 
covery of  plaintiff's  peril. 
Ft.  Worth  &  R.  G.  Ry.  Co. 
v,  Bowen  (Tex.).  315. 
Erroneous  conduct  Induced  by 
fear. 

St.    Louis   S.    W.    Ry.  Co. 

v.  Jacobson  (Tex.),  301. 

Instruction  declaring  that  the 

voluntary  jumping  off  hand 

car  was  contributory  negli- 

Perez  v.  San  Antonio  4  A. 
P.  Ry.  Co.  (Tex.),  354. 
Issue  aa  to  whether  employee 
knew  of  defect  In  appliance 
and  assumed  risk  could  only 
be  raised  by  special  plea. 
International  4  G.    N.    Ry. 
Co.  v.  Harris  (Tex.),  317. 
Must  be  pleaded. 
Perez  v.  San  Antonio  &  A. 
P.  Ry.  Co.  (Tex.),  354. 
Negligence  in  loading  logging 

Williams  v.  Northern  Lum- 
ber Co.  (Minn.).  283. 

Of  employee  injured  at  night  • 
by  roof  of  oil-house  project- 
ing over  track,  question  for 
jury. 

Guff,  C.  &  S.   F.  Ry.  Co.  f. 
Darby  (Tex.),  327. 

Question  for  jury  where  brake- 
man  was  injured  by  reason 
of  his  foot  slipping  between 
ties  of  defective  track. 
Erie  R.  Co.  v.  Moore  (C.  C. 
A.),  44. 

Question  for  jury  whether 
injured  employee  observed 
rule  which  requires  him  to 
have  his  train  under  full  con- 
trol when  entering  yard. 
Southern  Ry.  Co.  v.  Craig 
(C.  C.  A.),  310. 

Sufficiency  of  evidence  of  free- 
dom from  contributory  neg- 
ligence in  action  for  injury 
to  brakeman  sustained  while 
between  cars  repairing  coup- 
ling. 

Bowes  v.  New  York,  N.  H.  A 
H.  R.  Co.  (Mass.),  292. 

Trainman  injured  by  reason  of 
protruding  bolt  on  top  of  car, 
of  which  he  had  no  knowl- 
edge, was  not  guilty  of  con- 
tributory negligence. 
International  &  G.  N.  R.  Co. 
v.  Bayne  (Tex.),  370. 


Declaration  of  engineer  admis- 
sible against  himself  and  not 
against  master  where  they 
have  been  joined  as  defend- 
ants in  action  for  death  result- 
ing from  negligence  of  serv- 
ant. 
Cincinnati,   etc.,    Ry.  Co.    v. 

Cook  (Ky.>,  321. 
Defective"      trestle,     proximate 
cause  of  injury. 
Dolan    v.    Sierra    Ry.  Co-    of 

California  (Cal.),  875. 
Duties  and  Liabilities  of  Master 
to  Servant. 
Care  due  employee  rightfully 

on  track. 

St.  Louis  S.  W.  Ry.  Co.  v. 
Jacobson  (Tex.1,  301. 
Care    required  to   avoid    colli- 

Southern  Ry.  Co.   V.    Craig 
(C.  C.  A.),  310. 
Care  required  to  avoid  colii- 

affected  by  rule  of  company 
regulating 


Southern  Ry.  Co.   v.   Craig 
(C.  C.  A.),  310. 
Degree  of  care,  instruction. 
Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal.),  875. 
Duty      to      furnish      suitable 
machinery,  instruction. 
Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal.),  875. 
Fall  and  injury  of  trainmen 
caused    by    protruding    bolt 
On  top  of  car. 

International  &  G.  N.  R.  Co. 
v.  Baync  (Tex.),  370. 
Ignorance  of  condition  of 
brakeman  responsible  for  ac- 
cident did  not  relieve  defend- 
ant from  liability  for  its 
failure  to  have  track  in  safe  . 

St.  Louis  S.  W.  Ry.  Co.   v. 
Kelton  (Tex.),  279. 
Instruction    as    to    care    due 
employee  on  track  after  dis- 
covery of  peril. 
St.  Louis  S.   W.   Ry.   Co.   V. 
Jacobson  (Tex.),  301. 
Liability  for  injury    to   hand 
caused  by  negligence  of  fore- 
man tn  detaching  brace  from 
building  by  rope. 
Missouri.  K.  &  T.  Ry.  Co.  of 
Texas  v,    Walden    (Tex.), 
294. 
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MASTER    AND    SERVANT— 
Continued. 

Liability    for   neglige  nee    of 
employee  in  running'  against 


Texas  v.  Edward*  (Tex.), 
430, 
Liability   when  ordinary  care 
in  construction  and  repair  of 
trestles  is  used. 
Dolau  v.  Sierra  Ay.  Co.   of 
California  (Cat.),  875. 
Negligence  of  engineer   after 
discovery  of  decedent'*  peril, 
erroneous  instruction. 
Louisville  ft   N.    R.   Co.    v. 
Banks  (Ala.),  359. 
Negligence     of     engineer    in 
backing  train   while   brake- 
man  wh  coupling  cars 
Cincinnati,  etc.,  Ry.  Co.   v. 
Cook  (Ky.),  321. 
Negligence     of     engineer,     a 

Suestion   for  jury   in  action 
n  death  of  employee  killed 

Louisville  ft  N.  R.    Co.    v. 
Banks  (Ala.),  359. 
Negligence  of   superior   serv- 

Cincinnati,  etc.,  Ry.  Co.   V. 
Cook  [Ky.  1,321. 

Negligence  per  se  of  master 
where  engineer  and  fireman 
ascending  mountain  are 
killed  by  descending  train 
crashing  into  theirs. 
Price  v.  Lehigh  Val.  R.  Co. 

(Pa.),  319. 
Yoxheimer  v.   Lehigh    Val, 
R.  Co.  (Pa.),  319. 

Negligence,    pleading   and 
proof   where    employee  was 
injured  on  track. 
Dickson  v.  St.  Louis   ft    K. 
R.  Co.  (Mo.),  515. 

Negligence,  question  for  jury 
where  brakeman  was  injured 
by  reason  of  his  foot  slip- 
ping between  ties  in  defect- 
ive track. 

Erie  R.  Co.  v.  Moore  (C.  C. 
A.),  44. 

Nonassignable  dnties,  instruc- 
tion. 

Dolan  v.  Sierra  Ry.  Co.   of 
California  (Cal.),  875. 

Proximate  cause  of  injury 
where  trainman  on  top  of 
car  lost  hi*  balance  by  sud- 
den movement  of  train  and 
struck  his  foot  against  pro- 
truding bolt. 


MASTER     AND     SERVANT— 

Continued. 

International  ft  G.  N.  R.  Co. 

v.  Bayae  (Tex.),  370. 
Scope  of  employment  where 
brakeman  in  leaving  a 
saloon  to  board  train  ran 
against  person  standing1 
near  depot  and  pushed  him 
under  car. 
Mi* 

X 

430. 
Sufficiency  of  complaint  in 
action  for  injuries  to  em- 
ployee exposed  to  extreme 
cold  while  employed  to 
remove  snow  from  defend- 
ant's track, 
Carll    v.   Interstate   Con  sol. 

St.  Ry.  Co.  (E.  I.),  308. 
Sufficiency  of  evidence  to  show 
negligence  in  conductor  sig- 
naling engineer  to  move 
train  without  warning  plain- 
tiff, in  action  for  injury  to 
brakeman   between  care  re- 


H.  R.  Co.  (Mass.),  292. 
When  evidence  of  defendant's 
failure  to  use  ordinary  care  is 
sufficient  to   go  to  the  jury. 
Dolan  v.   Sierra  Ry,    Co.  of 
California  (Cal.),  875. 
Evidence  as  to  subsequent  alter- 
ations, in  action  for  injury  to 
employee    caused    by   roof  of 
company's    oil-bouse    project- 

■    Gulf,  C.  ft  S.'  F.  Ry.  Co.  v. 

Darby  (Tex.),  327. 
Evidence  to   show    that   brake- 
man   causing   accident   re- 
quested superior  to  allow  him 
to  lie  off  and  rest   instead  of 
starting  on  trip. 
St.  Louis  S.   W.  Ry.   Co.    v. 
Kelton  (Tex.),  279. 
Excessive  verdict   for  death   of 
conductor. 

Southern    Ry.    Co.    v.  Craig 
(C.  C.  A.),  310. 
Excessive  verdict  for  injury   to 

St.  Louis  S.  W.  Ry.  Co.  v. 
Kelton  (Tex.),  279. 
Expert  testimony  as  to  possible 
cause  of  accident,  in  action 
for  death  of  employee  killed 
on  track. 

Louisville    ft    N.    R.     Co.   V. 
Banks  (Ala.),  359. 
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MASTER    AND    SERVANT— 
Continued. 

Joinder  of  master   and  servant, 

in  action   for  death  resulting 

from  negligence  of  servant. 

Cincinnati,    etc.,   Ry.     Co.   v. 

Cook  (Ky.),  321. 

Opinion  evidence  of  engineer  as 
to  whether  accident  could  have 
been  prevented  had  a  switch- 
man been  standing  on  the  foot- 
board of  tender,  in  action  for 
death  of  employee  killed  by 
train. 

Louisville    ft     N.    R.    Co.     v. 
Banks  (Ala.),  359. 

Proximate  cause  of  death  of 
employee  killed  in  derailment 
caused  by  enticing  cattle  on 
track  with  wasted  cotton  seed. 
Illinois  Cent.  R.  Co.  v.  Sea- 
mane  (Miss.),  276. 

Release  of  employee's  claim  for 
personal  injuries  in  considera- 
tion of  re-employment,  con- 
struction of  contract. 
Sax  v.  Detroit,  C.  H.  ft  M. 
Ry.Co.  (Mich.),  288. 

Removal   of  cause   where   non- 
resident and  resident  servant 
are  properly  joined. 
Cincinnati,    etc  ,   Ry.    Co.    v. 
Cook  (Ky.),  321. 

Right  of  discharged  employee  to 
certificate  of  character. 
Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Walden  (Tex.),  294. 

Right  to  discharge  strikers. 
New  York,  C.  ft  St.  L.  R.  Co. 
v.  SchaSer  (Ohio),  297. 

Rules  of  master  as  evidence  in 
action  for  death  resulting 
from  negligence  of  servant, 
where  master  and  servant 
are  joined  aa  defendants. 
Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  321. 

Rides  regulating  duties  of  em- 
ployees when  train  is  being 
pushed  by  an  engine  was  not 
applicable  to  light  engine  mov- 
ing in  company's  yard. 
Louisville  ft  N.  R.  Co.  V. 
Banks  (Ala.),  359. 

Stipulation  in  contract  of  em- 
ployment requiring  trainmen 
to  take  notice  of  obstruction 
near  track  constitutes  too  in- 
definite notice  of  its  existence 
to  base  an  instrnction  upon. 
Gulf,  C.  4  S.  F.  Ry.  Co.  v. 

Darby  (Tex.),  327. 
2  R  R  R-63 


MASTER  AND  SERVANT— 
Continued. 
Stipulation  in  contract  of  em- 
ployment requiring  trainmen 
to  take  notice  of  obstruction 
near  track  void  as  against 
public  policy. 
Gulf,  C.  ft  S.  F.  Ry.  Co.  v. 

Darby  (Tex.),  327. 
Sufficiency  of  evidence  to  war- 
rant vacation    of  employees' 
release  of  claim  for  personal 
injuries,  on  ground  of  fraud. 
Atchison.  T.  &  S.  F.  Ry.  Co. 

v.  Bennett  (Kan.),  272. 
Testimony    of   engineer    as    to 
whether  his  engine  was  prop- 
erly  managed    when   an    em- 
ployee was  killed  on  track. 
Louisville    ft    N.    R.    Co.    v. 

Banks  (Ala.),  359. 


MORTALITY  TABLES. 

See  Death  by  Wrongful  Act. 


Authority  of   street   railway   to 
execute  mortgage    under  111. 
Rev.  St.  c.  114,  §  19,  par.  10. 
Wells  p.  Northern  Trust  Co. 
(Ill.),478. 
Harmless  error  in  granting  too 
short  time  to  redeem. 
Wells  v.  Northern  Trust  Co. 
(111.),  478. 
Inclusion  of  street  railway  fran- 
chises  under   foreclosure 
decree. 

Wells  *.  Northern  Trust  Co. 
(111.),  478. 


See  Street  Railways. 
Municipality  jointly  liable  with 
railroad  company  for  damages 
caused  by  insufficient  culvert 
causing  overflow. 
Kelly  v.  Pittsburgh,  C,  C.  & 
St.  L.  Ry.  Co.  (Ind.),547. 

MUTES. 
When  evidence  as  to  injury  to 
deaf  mute  is  not  sufficient  to 

Bouham  v.    Citizens'  St.   R. 
Co.  (Ind.),787. 
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NBQUGBNOH. 

See  Accidents  on  Track. 
Carriers  of  Live  Stock. 
Carriers  of  Passengers. 
Children. 

Contributory    Negligence. 
Crossings. 

Frightening  Horses. 
Instructions. 
Master  and  Servant. 
Personal  Injuries. 
Street  Railways. 
Trespassers. 
Definition. 

Milligan  v.  Texas  A  N.  O.  R. 
Co.  (Tex.),  233. 
Failure  to  provide  lights  must  be 
pleaded  in  action  for  injury  to 
passengers. 

Millie"  *■  Tex™  *  N-  °-  K' 

Co.  (Tex.),  233. 

Gross  negligence,  definition. 

Seaboard  &  R.  R.  Co.  v.  Cau- 

then  (Ga.),  513. 

Implied  Invitation  as  part  of  the 

law  of  negligence. 

Furey  V.   New  York  Cent.   4 

H.  R.  R-Co.  (N.  J.),l. 

Injuries  to  stock,  when  burden 

on  owner  to  show  negligence 

on  part  of  railroad  company- 

Houston   4   T.  C.  Ry.  Co.    v. 

Holllngaworth  (Tex.).  905. 

Negligence  as  proximate  cause, 

instruction. 

Edwards  v.  Southern  Ry.  Co. 
(S.  Car.).  761. 
Negligence  in  respect  to  start- 
ing train  without  giving  any 
warning. 

Thompson  v.  Missouri,  K.  A 
T.Ry-Co.  (Mo.J.832. 
Pleading  wantonness  and  will- 
fulness in  action  for  injury 
sustained  while  crossing  street 
railway  tracks.  . 

Birmingham     Ry.   &   Electric 
Co.  v.  Baker  |Ala.),  17. 
presumption  as  to  laws  of  sister 
state    governing    actions    for 
personal  injuries. 
Chesapeake  &  N.  Ry.  v.  Han- 
mer  (Ky.),  180. 
Presumption  of  negligence  from 
accident     on     street    railway 

West'  Chicago  St.  R.  Co.  v. 
petters  tIU.1,  612. 
Punitive  damages  for  gross  neg- 
ligence. 

Cincinnati,    etc,    Ry.   Co.   ". 
Cook  (Ky.l,  321. 
Right  to  recover  for  mere  negli- 


NEGLIGENCE—  Continued. 

gence  where   gross  negligence 

Cincinnati,    etc.,    Ry.   Co.  v. 
Cook  {Ky.J,  321. 
Speed  in  violation  of  ordinance 
as  negligence. 

Edwards  v.  Chicago  &  A.  Ry. 
Co.  (Mo.),  333. 
Sufficiency  of  evidence  to  show 
negligence     where    passenger 
was  injured  in  accident  caused 
by  fallen  tree  across  track. 
Alabama  Midland   Ry.  Co.   v. 
Guilford  (Ga.),  62. 
When  instruction   not  erroneous 
as  declaring  failure  to  took  or 
listen  negligence  under  all  cir- 
enmstancea- 

Guinney  v.  Southern  Electric 
R.  Co.  (Mo.),  820. 
When  negligence  in  the  con- 
struction of  a  trestle  is  the 
proximate  cause  of  the  acci- 
dent. 

Dolan  v.  Sierra  Rv.  Co.  of  Cal- 
ifornia (Cal.),  875. 
When  question  for  jury. 
Camp  v.  Wabash  R.  Co.  (Mo.), 


746. 

Where  pereon  injured  at  a  cross- 
ing, question  whether  he  was 
negligent   in   not  stopping  to 
look  and  listen,  for  the  jury. 
Willfong   v.   Omaha   A  St.  L. 
R.  Co.  (Iowa),  792. 
Whether  failure   to  stop   before 
driving  over  street  car  tracks 
constitutes    negligence    is    a 
question  for  the  jury. 
Haas   v.  Chester  St.  Ry.  Co. 
(Pa.),  810. 
Verdict  in  personal  injury  cast 
palpable      against      evidence, 
error  to  refuse  new  trial. 
Whipple  v .  Michigan  Cent.  R. 
Co.  (Mich.),  774. 
Insufficient  culvert  causing  over- 
flow of  adjacent  property  as  a 
public  nuisance. 
Kelly  v.  Pittsburgh,  C,  C.  ft 
St.  L.  Ry.  Co.  (Ind.),  547. 

OPINION  EVIDENCE. 
See  Personal  Injuries. 

ORDINANCES. 

See  Carriers  of  Passengers. 
Street  Railways. 
Construction    of    ordinance  re- 
serving right  to  municipality 
to  make  further  rules,  orders, 
or  regulations  than  those  coo- 
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ORTi  IN  ANDES  -Continued. 

taincd  in  street  railway  char- 
ter. 

City    of    Detroit    *.    Detroit 

Citizens'      Street     Ry.     Co. 

(U.S.),  951. 

Speed  in  violation  of  ordinance 

as  negligence. 

Edwards  f .  Chicago  &  A.  Ry. 

Co.  (Mo.),  333. 
Kansas    City    Suburban   Belt 
Ry.   Co.   v.  Herman  (Kan.), 
577. 
Validity  of  ordinance  extending 
franchise     beyond      corporate 
life  of  street  railway  company. 
City  of  Detroit  ».  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.), 


PARENT  AND  CHILD. 
See  Damages. 


,  See  Carriers  of  Passengers. 


See  Carriers  of  Passengers. 

PATENTS. 

See  Corporations. 


PENALTIES. 

See  Gaming. 
PERSONAL  EXAMINATION. 

See  Carriers  of  Passengers. 
Personal  Injuries. 

PERSONAL  INJURIES. 

See  Carriers  of  Passengers. 
Children. 

Contributory    Negligence. 
Crossings. 
Damages. 
Evidence. 

Master  and  Servant. 
Pleading. 
Admissibility  of  evidence   as  to 
capacity  for  work  after  injury. 
International  &  G.  N.  R.   Co. 
v.  Locke  (Tex.),  754. 
Allegation   of    specific    injuries 
followed   by  allegations  that 
the    plaintiff    was    otherwise 
hurt. 

Chesapeake  A  N.  Ry.  v.  Han- 
mer  (Ky.),  180. 


PERSONAL    mjUBIBS-Co«- 

Contradlcting    expert     medical 

Butler  v.  South  Carolina  4  G. 
Extension  R.  Co.  (N.  Car.), 
114. 
Contributory  Negligence. 

Suffering  cause   by  plaintiff's 
negligence. 

St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Ball  (Tex.),  1S7. 
Deaf  mute  injured  by  street  car, 
due  care   used   by   motorman. 
Bonham    v.  Citizens'    St.   R. 
Co.  (Ind.),  787. 
Evidence  as  to  claims  under  acci- 
dent insurance  policies. 
Louisville   A    N.    R.    Co.    v. 
Carothers  (Ky.),  230. 
Evidence  of  injury   to  bat   sus- 
tained after  accident. 
Louisville  &  N.  K.  Co.  v.  Ca- 
rothers (Ky.),  230. 
General  allegation  that  plaintiff 
was    caught    and  crushed    in 
wreck  sufficient  to  admit  evi- 
dence as  to  nature  of  injuries. 
St.   Louis  S.   W.    Ry.   Co.   v. 
Kelton  (Tex.),  279. 
Harmless    error   in    overruling 
motion  for  personal  examina- 
tion of  plaintiff. 
Louisville  &.  N.  R.  Co.  v.  Mc- 
Clain(Ky.),95. 
In  action  for  personal  injuries 
an  averment   that    plaintiff's 
leg  was  crushed  and  dislocated 
was   sufficient    to   admit    evi- 
dence of  injury  to  hip. 
St.   Louis   S.   W.    Ry.   Co.    v. 
Kelton  (Tex.),  279. 
Injury  caused  by  climbing  be- 

Thompson   v.  Missouri,   K.  A 
T.  Ry.  Co.  (Mo.), 832. 
Parent  injured  in  rescuing  child 

upon  track. 

San  Antonio  A  A.  P.  Ry.  Co. 
v.  Gray  (Tex.),  828. 
Physician's     opinion    as    to 

whether  injury  is  permanent. 

Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Bennett  (Kan.).  272. 
Presumption  as  to  laws  of  sister 

state    governing   actions   for 

damages. 

Chesapeake  &  N.  Ry.  v,   Han- 
mer  (Ky.),  180. 
Ratification    of  compromise    of 

claim  for  injury  to  passenger 

made  in  hospital. 

Louisville  &  N.  R.  Co.  v.  Car- 
ter (Ky.),  119. 
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PERSONAL    INJUBIBS— Cow 

Testimony  of  physician  an  to 
what  portion  of  bis  practice  is 
of  a  certain  character,  in  action 
for  injury  to  another  physician. 
St.  Louis  8.  W.  Ry.  Co.  of 
Texas  v.  Ball  (Tex.),  187. 
What  are  elements  of  damage 
caused  by  negligence  is  a  ques- 
tion of  law. 

Camp  v.  Wabash  R.  Co.  (Mo.), 
746. 
When  excessive  in  action  against 
master, 

Dolan    v.    Sierra   Ry.    Co.   of 
California  (Cal.),  875. 
PLEADING. 

See  Action  far  Wrongful  Death. 
Appeals. 

Carriers  of  Passengers, 
Children. 
Eminent  Domain. 

Mandamus. 
Negligence. 
Personal  Injuries. 
Water  and   Watercourses. 
Bill  of  exceptions,  what  matter 
will  be  expunged  by   appellate 

Gayer  v.    Davenport,  R.  I.   & 
N.  W.  Ry.  Co.  (111.1.667. 
Code  pleadings  baaed  on  statute 
should  refer  to  statute. 
Camp  v.  Wabash  R.  Co.  (Mo.), 
746. 
Complaint  In  suit  against  corpo- 
ration must  show  place  of  in- 
corporation. 

Weller  V.  Pennsylvania  R.  Co. 
(Colo.),  702. 
Facts  which  do   not  have   to  be 
proved    need  not   be  pleaded. 
Camp  v.  Wabash  R.  Co.  (Mo.], 
746. 
Failure  to  refer  to  statute  upon 
which  code  pleading  is  based. 
Camp  v.  Wabash  R.  Co.  (Mo.), 
746. 
Joinder  of  causes  of  action. 
Louisville   Ry.    Co.    v.   Will's 
Adm'x(Ky.),826. 
Mandamus  lies  to  compel  rail- 
road company  to  comply  with 
statutory  duty  regarding  resto- 
ration of  highways. 
Chicago,  etc.,  Ry.  Co.  v.  State 
ex  ret.   Zimmerman    (lad.), 
813. 
Matters  of  judicial   notice   need 
not  be  pleaded. 

Camp      v.     Wabash    R.     Co. 
(Mo.),  746. 


PLEADING-  Continued. 

Necessary  parties  to  suit  in  eq- 
uity to  enforce  claim  against 
property  sold  under  foreclos- 
ure proceeding  when  in  fraud 
of  creditors. 

Wenger  v,  Chicago  &  E.  B.  Co. 
(C.  C.  A.),  707. 

Nonsuit  properly  denied  when 
court  cannot  say  from  evidence 
that  injury  was  not  caused  by 
defendant's  negligence. 
Olson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  797. 

Sufficiency  of  averment  to  ahow 
domicile. 

Weller  v.  Pennsylvania  R.  Co. 
(Colo.),  702. 

Trial  of  proceedings  to  condemn 
land  is  governed  by  ordinary 
rules  of  law  governing  trial  of 

Davidson  v.  Texas  A  N.  O.  R. 
Co.  (Tex.),  660. 

When  petition  must  specifically 
allege  corporation  to  be  a  non- 
resident, to  entitle  the  cause  to 
be  removed  to  federal  court- 
Thompson  v.  Southern  Ry.  Co. 
(N.  Car.),  698. 

When  variance  between  petition 
and  proof  in  action  for  per- 
sonal injuries  is  not  substan- 
tial. 

International  &  G.  N.  R.  Co. 
v.  Locke  (Tex.),  754. 

Where  there  is  a  general  charge 
Of  negligence  as  causing  the 
injury  alleged,  it  is  not  neces- 
sary to  repeat  it  In  amended 
petition  charging  failure  to 
give  proper  signals. 
Louisville  Ry.  Co.  v.  Will's 
Adm'x  (Ky.),  826. 

POLIOS  POWER, 

See  Interstate  Commerce. 
Negligence. 
Municipal  grant  to  construct  rail- 
road in  street  subject  to  police 
power,  though   constituting  a 
contract. 

Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Vs.),  899. 
Regulation  of  commerce  between 
the  states  as  affected  by  state 
statute   dealing   with  bills  of 
lading,  and  providing  relative 
to  attorney's  fees  for  prosecut- 
ing for  violation  of  statute. 
Mo.,  K.  &  T.  Ry.  Co.  v.  Simon- 
son  (Kao.),  940. 
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PRESCRIPTION. 

See  Adverse  Possession. 
Adverse  User. 

PRESUMPTIONS. 

See  Fires. 
PROOBSS. 

See  Service  of  Process. 

PROSECUTION  FOR  INJUR- 
ING RAILROADS. 
See  Appeals. 

Evidence. 

Railroads. 

PROXIMATE  CAUSE. 

Sec  Master  and  Servant. 
PUBLIC  IMPROVEMENTS. 

See  Local  Assessments. 

PUBLIC  LANDS. 

Bona   fide   purchasers     of    land 
granted  to  Southern  Pac.  Ry. 

United  States  v.  Southern  Pac. 

R.  Co.  (U.  S-),  534. 
Bona  fide    purchasers,  of    pat- 
ented land,    effect  of    notice 
that     government     questions 
patentee's  title. 
United  States  v.  Southern  Pac. 

R.  Co.  (U.S.),  534. 
Diligence  in  procuring jial en ta. 
Wilson  v.  Southern  "'ac.  R. 

Co.  (Cal.),  527. 

PUBLIC  NUISANCE. 
Improper  use  of  streets  by  rail- 


PUNITIVB  DAMAGES. 
See  Carriers  of  Passengers. 

RAILROAD  AID  BONDS. 
Power  of  counties   to   aid   rail- 
roads   under   Code   of   North 
Carolina  1883,  g  1996. 
Board    of    Com'rs    of    Stanly 
County  v.  Coler  (C.  C.  A.), 
496. 
RAILROAD  COMMISSION. 
Action  to  annul  decision. 

Railroad  Commission  of  Texas 
v.  Weld  (Tex.),  955. 


RAILROAD  COMMISSION— 
Continued. 
Finality  of  judgment  In  favor  of 
person  dissatisfied  with  de- 
cision of  commissioner. 
Railroad  Commission  of  Texas 
v.  Weld  (Tex.),  955. 

RAILROAD  COMPANY. 
Liability  for   negligent  killing 


RAILROADS. 
See  Conversion. 
Creditors. 
Crossings. 
Damages. 
Easements. 
Eminent  Domain. 
Fences. 
Frauds. 
Gaming. 

Injuries  to  Property. 
Local  Assessments. 
Trade  Fixtures. 
Trespassers. 

Water  and    Watercourses. 
Authority    to     carry    on    ware- 
house business. 
State  v.   Morgan's  L.  &  T.  R. 
&  S.  S.  Co.  (La.),  679. 
Deflection  of  road  from  granted 
way   not  an   abandonment  of 
enterprise  working  forfeiture, 
construction  of  grant. 
Dickson  v.  St.  Louis  &  K.  R. 
Co.  (Mo.),  515. 
Duty   to   give    warning    before 

Thompson   v.  Missouri,  K.  & 
T.  Ry.  Co.  {Mo.),  832. 
Enforcement  of  local  assessment 
lien  against  railroad. 
Pittsburgh,   C,   C.   4    St.   L. 
Ry.  Co.  v.  Fish  (Ind.),  391. 
Franchises,  taxation  of. 
Minneapolis,  St.  P.  &  S.  S.  M. 
Ky.    Co.   v.   Dickey   County 
(N.  Dak.),  838. 
Invalidity     of      reorganization 
fraudulent  against  creditors. 
Wenger  v.  Chicago  &  E.    R. 
Co.  (C.  C.  A.),  707. 
Liability  for  tort  of  lessor  where 
railroad  is  leased  to  construc- 
tion partnership  which  has  no 
charter  or  franchise  to  operate 
railroad. 

Suburban  R.  Co.  v.  Balkwill 
(111.),  784. 
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Necessary  pi  Win  to  suit  to 
charge  property  «M  under 
foreclosure  proceedings,  «■ 
grounds  of  fraud. 
Wenger  v.  Chicago  &  B.  R. 
Co.  (C.  C.  A..),  707. 
No  trust  relation*  between  stock- 
holders. 

Rothchild  v.  Memphis  &  C.  R. 
Co.  (C.  C.  A.),  397. 
Preferential  debts. 
St.    Louis    Merchants'    B.   T. 
Ry.  Co.  V.  Continental  Trust 
Co.  (C.  C.  A.I,  694. 
Rental  of  terminal  property. 
St.   Loula   Merchants'  Bridge 
Terminal  Ry.   Co,  V.  Conti- 
nental Trust  Co.  (C.  C.  A.), 
694. 
Reorga  nization. 

Industrial   &    General    Trust, 
Limited,  f.Tod  (N.  Y.),  723. 
Wenger  v.  Chicago  &  E-  R.  Co. 
(C.  C.  A.),  707. 
Right  of  stockholder  of  railroad 
corporation  to  purchase  prop- 
erty at  judicial  sale  for  bin  own 
benefit. 

Rothchild  v.  Memphis  A  C.  R. 
Co.  (C.  C.  A.),  397. 
Roadbeds,  taxation  of. 
Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  v.  Dickey   County 
(N.  Dak.),  838. 
Sale  of   railroad   property   does 
not  cause  dissolution  of  cor- 
poration. 

Chesapeake  4  N.  Ry.  v.  Han- 
mer  (Ky.l,  180. 
State  alone  can   question   com- 
pany's power  to  hold   a  pur- 
chased road. 

Rothchild  v.  Memphis  &  C.  R. 
Co.  (C.C.  A.), 397. 
Taxation  of  roadbed,  franchises, 
etc.,  as  personal  property. 
Minneapolis,  St.  P.  4  S.  S.  M. 
Ry.   Co.  V.    Dickey   County 
(N.  Dak.),  338. 
Validity  of  assessment  of  rail- 
road    property     under    Ohio 

Cowen  v.  Aldridge  (C.  C.  A.), 

712. 
Violation  of  statute  to  prevent 
injury  to  railroads. 
State  v.  McKeona  (Utah) ,  674, 
When  claim  against  insolvent 
company  one  for  original  con- 
struction. 
St.  Louis  Merchants'  B.  T.  Ry. 

Co.  v.  Continental  Trust  Co. 

(C.  C.  A.),  694. 


RAILROADS-  Continued. 
Whether  lease  of  railroad  prop- 
erty necessarily  involves  cor- 


§£' 


RAILROADS  IN  STRHBTR 
See  Indictments, 
Railways. 
Remedies. 
Bxtent  of  right  in  obstructing 
public  use  of  crossing. 
Town  of  Mason  v.  Ohio  River 
R.Co.  (W.Va.),  899. 
Improper  use  of  municipal  grant 
to  construct   railroad  in  street 
may  constitute  a  public   nui- 
sance. 

Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Vs.),  899. 
Improper  use  of  street. 
Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),899. 
Municipal   grant     to    construct 
railroad    in   street    when    ac- 
cepted constitutes  a  contract. 
Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),899. 
Obstruction  of  crossing,  manda- 
mus to  compel  clearance. 
Town  of  Mason  r.  Ohio  River 
.   R.  Co.  (W.Va.),  899. 
One  who  walks  along  street  on 
or    (Bo    near   railroad    track, 
without  necessity,  is  guilty  of 
contributory    negligence  bar- 
ring  recovery  for  injury  from 
an  engine. 
■   Longhrey  v.  Pennsylvania  R. 

Co.  (Pa.),  576. 
Railroad    company   takes    ease- 
neat  to  construct  track  along 
street    subject     to    rights    of 

Kelly  v.  Pittsburgh,  C,  C.  & 

St.  L.  Ry.  Co.  (Ind.),  547. 

Restoration  of  street  to  former 

condition  after  being  used  for 

railroad  purposes. 

Town  of  Mason  v.  Ohio  River 

R.  Co.  (W.  Va.),  899. 
Speed  in  violation  of  ordinance 
as  negligence. 
Kansas  City    Suburban  Belt 

Ry.  Co.  v.  Herman  (Kan.), 

577. 


See  Railroads. 
Appellate  court  will  not  interfere 
with  discretion  of  tower  courts 
in    fixing    compensation     of 
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receivers   except    in  case    of 
clear  abuse. 

Braman  v.  Farmers'  Loan  & 
Trust  Co.  (C.  C.  A.),  636. 
Compensation,     allowance    for 
hotel  bills. 

Braman  v.  Farmers'  Loan  A 
Trust  Co.  (C.  C.  A.),  636. 
Compensation,  rent  of  offices  in 
distant  city. 

Braman  v.  Farmers'  Loan  8c 
Trust  Co.  tCC.  A.),  636. 
Hotel  bills,   when    properly  dis- 
allowed as  unnecessary  outlay. 
Braman   v.   Farmers'  Loan  A 
Trust  Co.  (C.  C.  A.),  636. 
Reasonable    compensation    for 
receiver  of  a  Kansas  railroad 
only  sixty  miles  in  length. 
Braman  v.  Farmers'  Loan  & 
Trust  Co.  (C.C.  A.),  636. 
Review    by   appellate    court   of 
decision  of  lower  court  fining 
compensation. 

Braman   v.  Farmers'  Loan  A 
Trust  Co.  (C.  C.  A.),  636. 
When  compensation  for  services 
reasonable. 

Braman  v.  Farmers'  Loan  A 
Trust  Co.  (C.  C.  A.),  636. 

RELEASES. 

See  Carriers  of  Passengers, 
Master  and  Servant, 
Absence  of  authority  in   officer 
to  enter  into  contract  whereby 
injured  employee   purports  to 
release  his  claim  for  personal 

Sax  v.  Detroit,  G.  H.  &  M.  Ry. 

Co.  (Mich.),  288. 
Release  of  employee's  claim  on 
account  of  personal  injuries 
in  consideration  of  re-employ- 
ment, construction  of  contract. 
Sax  v.  Detroit,  G.  H.  4  M.  Ry. 

Co.  (Mich.),  288. 
Sufficiency  of  evidence  to  war. 
rant  vacation  of  employees' 
release  of  claims  for  personal 
injuries,  on  ground  of  fraud. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

v.  Bennett  (Kan.),  272. 


RBMBDI38—  Continued. 

Mandamus  lies  to  compel  a  rail* 
road   company  using   a  street 
for    its  track  to    restore  the 
street  to  its  former  condition. 
Town  of  Mason  V.  Ohio  River 
R.  Co.  (W.  Va.),  899. 
Obstruction  of  crossing  by  rail- 
road company  may    be  rem- 
edied by  mandamus. 
Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),  899. 
Upon  issuance  of  mandamus  the 
court   will  direct   particularly 
other  measures  so  as  not  to 
impair  its  usefulness. 
Chicago,  etc.,  Ry.  Co.  v.  State 
ex  ret,   Zimmerman    find.), 
813. 

REMOVAL  OP  0ATJ8BS. 
See  Pleading, 
Sufficiency    of   petition   for    re- 
Thompson    v.    So.    Ry.    Co. 
(N.  Car.),  698. 
Where   nonresident  corporation 
and  resident  servant  are  prop- 
erly joined. 

Cincinnati,    etc.,  Ry.  Co.  v. 
Cook  (Ky .).  321. 


See  Actions, 
Mandamus, 
Mandamus  lies  to  compel  a  rail- 
road company  to  perform  statu- 
tory duty. 

Chicago,  etc.Ry.  Co.  v.  State 
ex  rel,  Zimmerman  (Ind.), 
813. 


REVIEW. 

See  Appeals. 

RIGHT  OF  WAY. 

See  Adverse  Possession, 
Adverse   possession,    possession 
of  railroad  afterfailure  to  com- 
ply with  conditions. 
Southern  California  R.  Co.  v. 
SLauson  (Cal.),  520. 
A  state  alone  can  question  com- 
pany's   right  to   hold  a  pur- 
chased road. 

Rothchlld  v.  Memphis  A  C.  R. 
Co.  (C.C.  A.),  397. 
Deflection  of  road  not  an  aban- 
donment of  enterprise  within 
meaning  of  deed  providing  for 
forfeiture. 

Dickson  v .  St.    Louis  A  K.  R. 

Co.   (Mo.),  515. 

Duty  to  maintain  railing  where 

right  of  way  over    path    has 

been  acquired  by  prescription. 

Baldwin  v .  Boston  A  M.  R.  R. 

(Mass.),  607. 
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BIGHT  OF  VTAX—ConHmued. 

Evidence  of  plaintiff's  title    in 
action  for  trespass. 
Baaaett  v.   Pennsylvania  Co. 
{Pa.).  522. 

Evidence  tending  to  ahow  bene- 
fits where  state  authorizea  the 
improve  me  nt  of  a  natural  drain 
acroaa  railroad  right  of  way. 
Pittsburgh,  C,  C.  A  St.  L.  Ry. 
Co.  P.  Machler  (Ind.),  388. 

Increase  of  burden  where  right 
of  way  over  foot-path  haa  been 
acquired  by  prescription. 
Baldwin  v.  Boston  A  M.  R.  R. 
(Maw. ),  607. 

Insufficiency  of  evidence  to  ahow 
adverse  possession  by  railroad. 
Southern  California  R.  Co.  v. 
Slauson   (Cal.),  520. 

Insufficiency  of  evidence  to  war- 
rant decree  for  plaintiff,  in 
action  to  have  deed  aet  aside 
on  the  ground  that  a  portion 
of  granted  way  waa  deflected 

Dickson  v.  St.  Louis  A  K.  R. 
Co.  (Mo.),  515. 
Objections   to    surveyor'a    plat, 
in  action  for  trespass. 
Bassett  v.   Pennsylvania    Co. 
(Pa.),  522. 
Right  of  state  to  authorize  im- 
provement   of    natural    drain 
across  right  of  way. 
Pittsburgh,  C,  C.  A  St.  L.  Ry. 
Co.  v.  Machler  (Inc..),  388. 
Whether  strip  waa  condemned, 
question  for  jury. 
Baasett  v.   Pennsylvania  Co. 
(Pa.),  522. 


SHRVKJH  OF  PROCESS. 
Where     foreign    and     domestic 
railroads   operate    roads    to- 

Buie  v.  Chicago,  R.  I.  A  P.  Ry. 
Co.  (Tex.),  556. 

SIGNALS. 

See  Crossings. 
SMOKE. 

See  Damages. 
SPARK  ARRESTERS. 

See  Fires. 


Set  Crossings. 
Testimony  as  to  within  what  dis- 
tance train  could  be  stopped 
baaed  on  unwarranted  aappo- 

Jones'  t.   Lehigh  A  N.  E.  R. 
Co.  (Pa.),  26. 

STATUTE  OF  UMITATIONS. 

See  Easements. 
STATUTES. 

See  Carriers  of  Freight. 
Eminent  Domain, 
Employers'  Liability  Aet. 
Fellow  Servants. 
Interstate  Commerce. 
Street  Railways. 
Act  providing  for  formation  of 
street  railways, — applicability 
to  corporation  of  like  charac- 
ter already  organized  and   in 
operation. 

City  of  Detroit  v .  Detroit  Cit- 
izens' Street  Ry.  Co.  (U.  S.I, 
851. 
Constitutionality  of  Texas  stat- 
ute authorizing  railroad  com- 
pany to  take  possession  of  land 
before   payment   of  damages 
awarded. 

Davidson  v.  Texas  A  N.  O.  R. 
Co.  (Tex.),  660. 
Construction  of. 
McFarland  v.  Missouri,  K.  A 
T.  Ry.  Co.   (Mo.),  656 
Re-enactment  of  law  which  has 
been   construed,  whether  con- 
struction adopted. 
Camp  v.  Wabaah  R.  Co.  (Mo.), 
746. 
Statute    of   Nebraska    creating 
liability  for  any  Injury  to  pas- 
Chicago,  R.  I.  A  P.  R.  Co.  v. 
Hambel  (Neb.),  167. 
When    maxim   "expressio  uuiua 
eat  exclnsio  alteriua,"  is  appli- 

McFarland  v.  Missouri,  K.  A 
T.  Ry.  Co.  (Mo.),  656. 

STOCK    AND    STOCKHOLD- 
ERS. 
See  Railroads. 

Street  Railways. 

STOCK,  INJURIES  TO. 

See  Fences. 
Admissibility    of  evidence  that 
openings  in  fence  were  neces- 
sary, in  action  for  loss  of  stock 
drowned     through    failure    to 


GENERAL  INDEX 


1001 


STOCK,  IN  JURIES  TO— Cont'd. 
leave     openings     in     railroad 

Gulf,  etc.,  Ry.  Co.  v.  Clay 
(Tex.),  28. 
Application  of  Texas  statute 
creating  absolute  liability 
where  stock  ia  not  killed  by 
train  but  because  of  condition 
of  road  bed. 

San  Antonio  A  A.   P.  Ry.  Co. 
v .  Tamborello  (Tex.),  509. 
A  railroad  company  which  does 
not  fence  its  track  is  not  liable 
for  cattle  Injured  while  cross- 
ing trestle  on  right  of  way  by 
reason  of  its  construction. 
San  Antonio  &  A.  P.  Ry.  Co. 
v.  Tamborello  (Tex.),  509. 
Contributory    Negligence. 

Statements  of  plaintiff's  fore- 
man that  he  might  have  cut 
fence,  in  action  for  loss  of 
stock    drowned    through 
failure  to  leave  openings  in 
railroad  fence. 
Gulf,  etc.,  Ry.  Co.  v.   Clay 
(Tex.).  28. 
Using  pasture  after  knowledge 
of    construction     of     fence 
without  openings,  in  action 
for  loss  of  stock    drowned 
through    failure    to      leave 
openings  in  railroad  fence. 
Gulf,  etc.,  Ry.   Co.  v.  Clay 
(Tex.),  28. 
Browning  of  stock  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 

Gulf,    etc..  Ry.    Co.  v.   Clay 
(Tex.),  28. 
Duty  of  engineer  after  disco v- 


Hollingaworth  (Tex.),  905. 
Failure  to  stop  train  after  dis- 
covery of  stock  upon  track. 
Houston  &  T.  C.   Ry.   Co.   f. 
Hollingaworth  (Tex.),  905. 
Insufficiency  of  inclosure,  per- 
mitting    animals    to    run    at 
large. 

Houston  &  T.  C.  Ry.  Co.  v. 
Hollingaworth  (Tex.),  90S. 
Liability  of  railroad  company 
where  stock  came  upon  track 
through  opening  in  fence  used 
for   convenience    of    adjacent 

International  &  G.  N.   R.   Co. 

v.  Richmond  (Tex.),  910. 

Liability  where  fence  was  defect- 


STOOK,  INJURIES  TO—  Cont'd. 
ive,  but  mule  escaped  to  track 
through  open  gate. 
International  A  G.  N.   R.  Co. 
v.  Erwin  (Tex.),  372. 
Liability  where  stock    were 
drowned  in  unprecedented 
flood  through  failure  to  leave 
openings  in  railroad  fence. 
Gulf,   etc.,    Ry.    Co.  v.  Clay 
(Tex.),  28. 
Opening  in  fence  used  by  adja- 
cent owner. 

International  A  G.  N.  R.   Co. 
v.  Richmond  (Tex.),  910. 
Right  of   owner    of    land    not 
bordering  on  railroad  track  to 
recover    for    animals     killed, 
which  escaped  through'  lands 
of  another  adjoining  the  rail- 
Houston  A  T.  C.  Ry.  Co.  v. 
Hollingaworth    (Tex.),    905. 
Running  at  large  in  violation  of 

Houston   A   T.  C.   Ry.  Co.  V. 

Hollingaworth  (Tex.),  905. 
Sufficiency  of  evidence  to  sup- 
port verdict  in  action  for  loss 
of  stock  drowned  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 
Gulf.    etc..  Ry.    Co.    v.  Clay 

(Tex.),  28. 

STOP,  LOOK  AND  LISTEN. 
See  Crossings. 

STOP-OVER  PRIVILEGE. 
See  Carriers  of  Passengers. 

STOPPAGE  IN  TRANSIT. 
See  Carriers  of  Freight. 

STREET  RAILWAYS. 
See  Accidents  on  Track. 
Carriers  of  Passengers. 
Corporations. 
Crossings. 
Ordinances. 
Agreements  between  municipal- 
ity  and   street   railway     com- 
panies in  regard  to  rates  of 

City    of     Detroit     v.     Detroit 

Citizens'     Street      Ry.     Co. 

(U.  s.i.asi. 

Application    of    ordinance     as 

affected  by  change  of  motive 

Bon ham   v.   Citizens'   St.    R. 
Co.  (Ind.),  787. 
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nmption  of  riak  of  wUnttug 
i   aide   step*  of  open  •tree* 


!  v.  Roxborough,  C. 
H.AN.  Ry.  Co.  (Pa.).  186. 
Authority  of  legislature  to  grant 

Appeal    of     Mil  bridge    A    C. 

Electric  R.  Co.  (Me.),  489. 

Authority  to  execute  mortgage, 

under  III.  Rev.  St.  c.   114,  £  19, 

par.  10. 

Wella  v.  Northern  Trust  Co. 

(111.),  478. 

Consolidation  of  street  railways. 

Sbadford  v.  Detroit  Y.  A  A.  A. 

Railway  (Mich.),  845. 

Constitutionality  of  g  1,  ch.  119, 

Laws  1899  of  Maine,  relating 

to  the   organization  of   street 

Appeal  of  MUbridge  A  C.  Elec- 
tric R.  Co.  (Me.),  489. 
Contributory  Negligence. 
Attempting     to     drive     over 
tracks    in    front  of  an  ap- 
proaching electric  car. 
McNab  v.  United  Railways 
A  Electric  Co.  (Md.),  39. 
Boarding  moving  street  car. 
Birmingham  Ry.  A  Electric 
Co.  v.  Brannon  (Ala.),  154. 
Care  required  of  children. 
Citizens'  St.  R.  Co.  f .  Hamer 
(Ind.),  9. 
Child  seven  years  old  injured 
by   street  car,*  question  for 
jury. 

Citizens'  St.  R.  Co.  v.  Hamer 
(Ind.),  9. 
Contributory     negligence     in 
boarding  street  car  without 
grasping  handholds. 
Birmingham  Ry.  A  Electric 
Co.  f.  Brannon  (Ala.),  154.  • 
Jumping   from   moving  street 
car  to  avoid  dangers. 
Selma    Street  &    Suburban 
Ry.Co.  V.  Owen  (Ala.), 97. 
Misleading    instruction   as   to 
burden  of  proof. 
Indianapolis  St.  Ry.  Co.  v. 
Taylor  (Ind.),  588. 
Negligence  as  affected  by  sub- 
sequent contributory  negli- 
gence   in     crossing     street 

McNab  f.  United  Railways 

&  Electric  Co.  (Md.),  39. 

No  difference  between  electric 

railway  in  country  and  steam 

railway  with  respect  to  con- 


STBJHT  ailLWATS- Cmf<£. 

1 1 n will ii  j  in  1.11m '"  i  ii"  him 

tug. 

McNab  v.  United  Railways 

A  Electric  Co.  (Md.),  39. 

Not  contributory  negligence  to 

back  delivery  wagon  against 

curb  at  right  angles  so  that 


must 


stand  across  street  car  track. 
Fenner  v.  Wilkeabarre  &  W. 
V.  Traction  Co.  (Pa.),  617. 
Of  fireman  in  putting  on  coat 
in  moving  cart  while  cross- 
ing street  railway  tracks. 
Birmingham  Ry.  &  Electric 
Co.  v.  Baker  (Ala.),  17. 
Standing  on  side  steps  of  open 
street  car. 

Wooaroffe    v.    Roxborough, 
C.  H.  &  N.  Ry.  Co.  (Pa.), 
186. 
Standing  on  steps  of  atreet  car. 
Baltimore   ConsoL    Ry.   Co. 
c.  Foreman  (Md.),  182. 
Stop,  look  and  listen,  electric 
railways  in  the  country. 
Reenan   v.   Union    Traction 
Co.  (Pa.),  64. 
Sufficiency    of    allegation   of 
necessity  of  plaintiff  to  leave 
moving  street  car. 
Selma    Street    A  Suburban 
Ry.  Co.  v.  Owen  (Ala.), 97. 
The   fact   that  the   atreet  cur 
could  have  been  seen  by  child 
seven  years  old  injured  by  it 
as  bearing  on   the  question 
of  contributory   negligence. 
Citizens'  St.  R.  Co.  f.  Bamer 
(Ind.),  9. 
Defendant's  negligence  In  run- 
ning into  a  wagon  backed  at 
right  angles  to  curb. 
Fenner   v.  Wilkeabarre  A   W. 
V.  Traction  Co.  (Pa.),  617. 
Degree  of  care,  instruction  as  to, 
when  not  prejudicial. 
Thompson  v.   Missouri,   K.  A 
T.  Ry.  Co.  (Mo.),  832. 
Duty  of  company  to  look  ont  for 
boy    passing    between    car* 
blocking  public  street. 
Thompson    v.   Missouri,    K.  A 
T.  Ry.  Co.  (Mo.),  832. 
Duty   of  traveler  to  stop  before 
crossing  track. 

Haas  v.  Chester  St.  Ry.  Co. 
(Pa.),  810. 
Duty  to  regulate  speed  of  cars  at 
crossing. 
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Duty  to  use  care  in  avoiding  in- 
jury   to    person    at    crossing 
complied  with. 

Bonham  v.  Citizens'  St.  R.  Co. 
(Ind.).  787. 
Elevated  railroad*  distinguished 

included  in  act  relative  to  pav- 
ing. 

City  of    Boston     v.    Union 
Freight  R.  Co.  (Ma**.).  895. 
Estoppel  of  stockholders  to  con- 
tend that  bonds  are  invalid. 
Wells  v.  Northern  Trust  Co. 
(111.),  478. 
Estoppel  to  deny  prior  indebted- 
ness upon  consolidation. 
Shadford    v.   Detroit  Y.  &  A. 
A.  Railway  (Mich.),  845. 
Expulsion  of  passenger  for  at- 
tempt   to   pay   with   detached 
coupon. 

United    Railway*   &  Electric 
Co.-  v.  Hardeaty  (Md.),  124. 
Failure  to  give  crossing  signal 
where  collision  between  street 
car  and  delivery  wagon  backed 
at  right  angles  to  curb. 
Fenner  v.    Wilkesbarre   &   W. 
V.  Traction  Co.  (Pa.),  617. 
Fare*. 
Contract  rights  of  street  rail- 
ways as  to  fare. 
City    of    Detroit    v.    Detroit 
Citizens'    Street    Ry.   Co. 
(U.  S.),  851. 
Implied    authority    to  reduce 

City    of  Detroit  p.    Detroit 
Citizens'    Street    Ry.  Co. 
(U.  S.).  851. 
Formation  of  street    railways, 
statutes. 

City  of  Detroit  v.  Detroit  Citi- 
i"  Street  Ry.  Co.  <U.  S.), 


i  fore- 


851. 
Inclusion  -of  franchises 
closure  decree- 
Wells   f.   Northern   Trust   Co. 
(111.),  47a 
Instruction    a*    to    defendant's 
negligence    not   warranted  by 
evidence,  in  action  for  injury 
on  street  railway  track.   ■ 
West  Chicago  St.  R.    Co.   v. 
Petters  (111.),  612. 
Instruction  that  jury  should  find 
for    defendant,   in   action   for 
injury    due  to  collision    with 
wagon,     which     could  not   be 
avoided. 

Guinney  v.  Southern  Electric 
R.  Co.  (Mo.),  820. 


STREET  RAILWAYS—  ConP d. 
Liability  for  prior  indebtedness 
when  consolidation  is  effected. 
Shadford  v.  Detroit  Y.  *  A.  A. 
Railway  (Mich),  845.    . 
Liability    of     company     where 
trainmen  hail  no  reason  to  an- 
ticipate: a  boy's  presence  be- 

Thompson   v.   Missouri,   K.  A 

T.  Ry.  Co.  (Mo.),  832. 
Liability   of  street   railway   for 
colliding  with  vehicle  and  kill- 
ing driver,  question  for  jury. 
White  v.  Vickaburg  R.,  Power 

&  Mfg.  Co.  (Miss.),  596. 
Liability  of  transferee  of  rail- 
way  property    for  debts    of 
transferror. 
Shadford  v.  Detroit  Y.  &  A. 

A.  Railway  (Mich.),  845. 

Mandamus  to  compel  compliance 

with  conditions    upon    which 

franchises  were  granted. 

Township  of  Groase  Points  v. 

Detroit,  etc.,  Ry.    (Mich.), 

494. 
Mandamus  to  compel  purchasing 
company  to  discharge  liabili- 
ties of  predecessor. 
Township  of  Groase  Pointe  v. 

Detroit    A    L.    St.    C.    Ry. 

(Mich.),  494. 
Mandamus  will  not   lie  to  com- 
pel selling  company  to  comply 
with  terms  of  It*  franchise*. 
Township  of  Grosae  Pointe  v. 

Detroit   A    L.    St.    C.    Ry. 

(Mich.),  494. 
Motorman,      instruction     based 
upon  his  lack  of  power  to  avoid 
collision; 
Guinney  f.  Southern  Electric 

R.  Co.  (Mo-),  820.   . 
Negligence  in  crowding  cars  in 
park,    causing     collision    be- 
tween passengers  on  platform. 
Mahlhause  v.  MonongahelaSt. 

Ry.  Co.  (Pa.),  131. 
Negligence  in  starting  car,  suffi- 
ciency of  evidence. 
O'Neil  v.  Lynn  A  B.  R.  Co. 

(Mas*.  1,263. 
Negligence  of  motonnan  in  fail- 
ing to  stop  car  aa  affected  by 
contributory  negligence  of 
child  seven  years  old  injured 
by  it. 
Citizens'  St.   R.  Co.  v.  Hamer 

(Ind.),  9. 
Operation     of     street     railroad 
property  as  public  use  of  Btreet. 
Appeal  of  Milbridge  A  C.  Elec- 
tric R.  Co.  (Me.),  489. 
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City     of    Boston     v.    Union 

Freight  R.  Co.  (Mass.),  895. 
Pleading1  wantonness  and  will- 
fulness in  action  for  injury 
sustained  while  crossing  street 
railway  track. 
Birmingham    Ry.   A   Electric 

Co.  v.  Baker  (Ala.),  17. 
Power  of  road  trustees  to  confer 
noon  street  railways  right  to 
operate  upon  highways  under 
Acts  1893-94,  p.  127. 
Norfolk   Ry.  A  Light  Co.   v. 

Consolidated  Turnpike    Co. 

(Va.),  485. 
Presumption  of  negligence  from 
accident    on     street     railway 
track. 
West  Chicago  St.  R.  Co.   v. 

Petters  (til.),  612. 
Proximate  cause  where  negli- 
gence of  street  car  driver  in 
failing  to  stop,  look  and  listen 
and  act  of  passenger  In  jump- 
ing from  moving  car  to  avoid 
danger,  action  for  injuries  in 
collision  with  locomotive  at 
crossing. 
Selma  Street  &  Suburban  Ry. 

Co.  v.  Owen  (Ala.),  97. 
Proximate  cause  where  runaway 
horse  ran  over  car  tracks  neg- 
ligently constructed,  and  upset 

Gray    v.    Washington    Water 
Power  Co.  (Wash,),  598. 
Question  for  jury  whether  street 
car   tracks   were    negligently 
constructed,  in  action  for   in- 
jury    alleged     to    have   been 
caused  thereby. 
Gray    v.    Washington    Water 
Power  Co.   (Wash.),  598.   ■ 
Rates. 
Enjoining  enforcement  of 
dinance  impairing  ~~ 
rights  as  to  rates. 
City  of  Detroit    v.    Detroit 
Citizens'    Street  Ry.    Co. 
(U.  S.),  851. 
Power  of  legislature  to  author- 
ize municipality  to  contract 
with    street    railway    at    to 

City  of   Detroit    v.    Detroit 
Citizens'    Street  Ry.    Co. 
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STREET  RAILWAYS—  ConCd. 
not  imply  authority  to  re- 
duce fares. 

City    of  Detroit    v.  Detroit 
Citizen*'    Street   Ry.  Co. 
(U.S.),  851. 
Retrospective   effect   of    statute 
providing     for    formation    of 
street  railways. 
City  of  Detroit  v.  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S-|, 
851. 
Right   in    highway    as    against 
another  company,  under  ultra 

Pennsylvania  R.  Co.  v.  Inhab- 
itants    of    Hamilton     Tp„ 
Mercer  Co.  (N.  J.),  506. 
Right  of   motonnan    to  assume 
that  child  seven  years  old  will 


(U.  : 


Reservation  in  municipal  ordi- 
nance granting  a  franchise 
of  the  right  to  make  rules, 
orders  and  regulations  does 


Citizena'  St.  R.  Co.  v.  Hamer 
(Ind.),  9. 
Right  to  occupy  public  highway 
under  Acts  of  1889-90  of  Vir- 
ginia, p.  26. 

Norfolk  Ry.   ft  Light  Co.  v. 
Consolidated   Turnpike  Co. 
(Va.),  485. 
Speed  as  negligence. 

Muhlhsuse     v.     Moacragahela 
St.  Ry.  Co.  (Pa.),   131 
Stop,  look   and  listen. 

Keen  an  v.  Union  Traction  Co. 
IPa.),  64. 
Stop,  look  and  listen,  duty  of 
street  car  driver. 
Selma  Street  A  Suburban  Ry. 
Co.  v.  Oweu(Ala.),  97. 
Sufficiency  of  allegation  of  neg- 
ligence   where    plaintiff  was 
injured  on  street  car  crossing. 
Birmingham   Ry.    A    Electric 
Co.  v.  Baker  (Ala?,  17.     - 
Sufficiency  of   allegation  of  re- 
fusal  of  municipal   officers  to 
approve  of  proposed   route  in 
action    based  upon    their  al- 
leged neglect  or  refusal  to  ap- 

Appeal  of  Milbridge  A  C.  Elec- 
tric R.  Co.  (Me.),  489. 
Sufficiency   of    evidence    of  de- 
fendant's negligence  in  action 
for  running  over  child- 
Welsh  v .  United  Traction  Co. 
(Pa.),  595. 
Sufficiency   of  evidence  of   mo- 
tonnan'a     negligence     where 
child  was  injured  at  crossing. 
Citizens'  St.  R.  Co.  V.  Hamer 
(Ind.),  9. 
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street  railways-Co**'!*. 

Taxation. 
City     of     Boston     v.     Union 

Freight  R.  Co.  (Mass.).  895. 
Violation  of  ordinance  as  negli- 
gence, in  action  for  injury  to 
passenger. 
Selma  Street  &  Suburban  By. 

Co.  v,  Owen  (Ala.),  97. 
Willfulness  and  wantonness, 
question  for  jury  in  action  for 
injury  resulting  from  collision 
between  street  car  and  other 
vehicle  at  crossing. 
Birmingham   Hy.    ft    Electric 

Co.  v.Baker  (Ala.),  17. 


See  Crossings. 
Improper  use  of  streets  by  rail- 
road company  under  munici- 
pal grant. 

Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),  899. 

STREETS  AND  HIGHWAYS. 
See  Street  Railways. 


See  Master  and  Servant. 
SUMMONS. 

See  Service  of  Process. 
TAXATION. 
Deductions  where    leased  prop- 
erty   and    franchises   are   as- 
sessed. 

People  V.  Feitner   (N.  Y.).  395. 
Injunction  will  not  lie  to  restrain 
collection  of  personal  property 
tax. 

Minneapolis,  St.  P.  ft  S.  S.  M. 
Ry.    Co.    v.    Dickey    County 
(N.  Dak.),  838. 
Leased  railroad  properties  and 
franchises. 

People  v.  Feitner  (N.  Y.),  395. 
Personal  property,    taxation  of 
under  North   Dakota  statutes, 
Minneapolis,  St.  P.  ft  S.  S.  M. 
Ry.    Co.   v.  Dickey  County 
<N.  Dak.),  838. 
Remedy  at   law  to   prevent  col- 
lection of  taxes  upon  roadbeds, 
franchises,    etc.,    as   personal 
property. 

Minneapolis,  St.  P.  ft  3.  S. 
M.  Ry.  Co.  v.  Dickey  County 
(N.  Dak.),  838. 
Res  t  ra  in  t  n  g  collectio  n . 
Minneapolis,  St.  P.  ft  S.  S.  M. 
Rv.  Co.  v.  Dickey  County 
(N.  Dak.),  838. 


TAXATION—  Continued. 
Street  railways,  taxation  of. 
City     of     Boston     v.     Union 
Freight  R.  Co.  (Mass.),  895. 
Validity  of  assessment  of  prop- 
erty under  Ohio  statute. 
Cowen  v.  Aldridge  (C.  C.  A.), 
712. 

TICKETS  AND  FARES. 
See  Carriers  of  Passengers. 

Attempting  to  ride  without 
ticket  on  later  train  after  being 
expelled  for  exercising  stop- 
over privilege,  .where  ticket 
had  been  improperly  taken  up. 
Scofield  v.  Pennsylvania  Co. 
(C.  C.  A.),  193. 

Evidence  as  to  conduct  of  con- 
ductor in  action  for  refusal  of 
ticket. 

Rutherford  v.  St.   Louis  S.  W. 
Ry.  Co.  of  Texas  (Tex.),  162. 

Evidence  as  to  difference  between 
excursion  rate  and  regular 
fare  excluded  as  immaterial  in 
action  for  refusal  of  excur- 
sion ticket. 

Rutherford  v.  St.  Louis  S.  W. 
Ry.  Co.  of  Texas  (Tex.),  162. 

Expulsion  of  passenger  present- 
ing detached  coupon  where 
stipulation  required  that  they 
be  detached  by  conductor. 
United  Railways  ft  Electric 
Co.  v.  Hardesty  (Md.),  124. 

Right  of  action  for  expulsion  of 
passenger  exercising  stop-over 
privilege  where  conductor  of 
another  train  has  Improperly 
taken  up  ticket. 
Scofield  v.  Pennsylvania  Co. 
(C.  C.  A.),  193. 

Right  to  resume  journey  after 
exercising  stop-over  privilege 
where  ticket  has  been  improp- 
erly taken  up. 

Scofield   v.   Pennsylvania   Co. 
(C.  C.  A.),  193. 

Right  to  stop-over  privilege  as 

affected  by  act  of  conductor  in 

improperly  taking  up   ticket. 

Scofield  v.  Pennsylvania  Co. 

IC.  C.  A.),  193. 

Sufficiency  of  evidence  of  pay- 
ment of  fare. 

Crawleigh  v.    Galveston,  H.  ft 
S.  A.  Ry.  Co.   (Tex.).  630. 

Time  of  expiration  of  excursion 
ticket. 

Rutherford  v.  St.   Louis  S.  W, 
Ry.  Co.  of  Texas  (Tex.),  162. 
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TICKETS  AND  FARES—  Con- 
tinted. 
Unauthorized  endorsement  of 
purchaser'!  name  aa  fraudu- 
lent alteration  of  mileage  book. 
Holden  v.  Rutland  R.  Co. 
(Vt.),  227. 

TORTS. 

See  Carriers  of  Passengers. 
Liability    of  lessor  of  railroad 
for  tort  committed  by  lessee. 
Suburban  R.  Co.  v.  Balkwill 
1111.),  784.  D 

Question  for  jory  where  impos- 
sible to  distinguish  between 
damages  arising  from  action- 
able injury  and  damage  hav- 
ing another  origin. 
Jenkins  v.  Pennsylvania  R. 
Co.  (N.  J.),  210. 

TRADE  FIXTURES. 
See  Estoppel. 
Validity  of  purchaser's  title  at 
mortgage  sale,  right  to  remove 

Union  Terminal  Co.  v.  Wilmar 
&  3.  F.  Ry.  Co.  (Iowa),  676. 


See  Bonds. 
TRESPASSERS. 

See    Action    for     Death     by 
Wrongful  Act. 
Carriers  of  Passengers. 
Licensees. 
Negligence. 
Right  Of  Way. 
Ejection  of  trespasser  from  mov- 
ing train. 

Illinois     Cent.     R.     Co.      v. 

McManus  (Ky.),  S72. 

Ejection    of   trespasser    within 

scope  of  brakema  n's  authority. 

Illinois     Cent.      R.     Co.     V. 

McManns  (Ky.),  572. 

Liability  for  injury  to  trespasser 

Crawleigh  v.  Galveston,  H.  St 
S.  A.  Ry.  Co.  ITex.),  630. 
Liability  of  company  when  tres- 
passer is  on  train  without  invi- 

Crawleigh  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.), 630. 
One  who  has  paid  bis  fare,  rid- 
ing  on    freight    train     w  ith 
consent  of  conductor  is  a  pas- 

Crawleigh  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.),  630. 


TRESPASSERS—  Continued. 
Parent  who   is  wrongfully   on 
track  is  not  a  trespasser  in  sub- 
sequent efforts   to    save    his 
child  from  injury  by  train. 
San  Antonio  &  A.  P.  Ry.  Co. 
v.  Gray  (Tex.),  828. 
Sufficiency  of  evidence  of   pay- 
ment of  fare. 

Crawleigh  v.  Galveston,  H.  A 
S.  A.  Ry.  Co.  (Tex.),  030. 
Sufficiency   of  evidence  of  pay- 
ment   of    fare    to    show    that 
deceased  was  a  passenger. 
Crawleigh  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.),  630. 

ULTRA  VIRES. 

See  Street  Railways. 

VERDICT. 

See  New  Trial. 

Stock,  Injuries  to. 
Excessive,  when   not,  in  action 
against    master    for    injuries 
received  by  servant. 
Dolan  v.  Sierra  Ry.  Co.  of  Cal- 
ifornia (Cal.),875. 
Excessive,  when  not,  where  dece- 
dent can  do  light  work. 
Chesapeake  ft-O.  Ry.   Co.  v. 
Dupee  (Ky.),  818. 
Refusal    to    direct    verdict    in 
action    for     injuries     due    to 
derailment     of    train,     when 


Whipple  v.  Michigan  Cent.  R. 
Co.  (Mich.),  774. 
When  proper  to  refuse  to  direct 
verdict  in  action  for  death  by 
wrongful  act. 

Suburban  R.  Co.  v.    Balkwill 
(111.1,784. 
When  verdict  will   not  be  dis- 
turbed on  appeal. 
Dolan  v.  Sierra  Ry.  Co.  of  Cal- 
ifornia (Cal.),  875. 

WANTONNESS. 
See  Crossings. 
Negligence. 


■WATER  AND  WATER- 
COURSES. 
Accrual  of  action  for  overflow 
caused  by  insufficient  pipe 
through  embankment. 
Cleveland,  C  C.  4  St.  L.  Ry. 
Co.  v.  Kline  (Ind.),  543. 
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WATER      AND      WATHB- 
OOURSKS--  Continued. 

Accrual  of  action  for  overflow 
of  land  caused  by  insufficiency 
of  culvert. 

Kelly    v.    Pittsburg:,  C,  C.  A 
St.  L-  Ry.  Co.  (Ind.),  547. 

Commencement   of  adverse  user 

as  the  basis  for  a  prescriptive 

right  to  overflow  land. 

Kelly   v.   Pittsburg,   C„  C.   A 

St.  L.  Ry.Co.  (Ind.),  5*7. 

Insufficient      culverts      causing 
overflow  of  adjacent  property 
as  a  public  nuisance. 
Kelly  v.  Pittsburg,  C,  C.  4 
.     St.  L.  Ry.  Co.  (Ind,),  547. 

Liability  for  overflow  of  culvert 
caused  by  construction  of  side 
track  dependent  upon  whether 
side  track  was  reasonable  use 
of  land. 

Priest  v.  Boston  A  M.  R.   R. 
(N.  B.),  554. 

Municipality  jointly  liable  with 
railroad  company  for  damages 
caused  by  overflow  from  Insuf- 
ficiency of  culvert. 
Kelly  v.  Pittsburg,  C,  C.  A 
St.  L.  Ry.  Co.  (Kid.),  547. 


WATER  AND  WATER- 
COURSES— Continued. 
Prospective  damages  for  over- 
flow caused  by  insufficiency  of 
pipe  through  embankment 
could  not  be  recovered  under 

Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  v.  Kline  (lad.),  543. 
Whether  side  track  was  reason- 
able use  of  property,  question 
for  jury,  in  action  for  overflow 
of  swamp  caused  by  conatruc- 

Priest  ii.  Boston  A  M.  R.  R. 
(N.  B.),  554. 

WAY  OF  NECESSITY. 
See  Crossings. 


See  Accidents  on  Trad. 

WILLFULNESS. 

See  Accidents  on  Track. 
Crossings. 

Negligence. 


